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CONCUBINES UNDER THE HINDU LAW. 





Tn sueicnt aid modda India concubinage is recognized as 
a definite socigl and legal relation from which certain legal con- 
sequences follow as a matter of law. As between the parties to 
the relatiqnship, it satisfies all the secfftar purposes of the mari- 
taltie and is at the same time devoid of the subordination of one 
party to the other imposed on the marital tie by law and religion. 
št is proposed here to examine the circumstances under which, 
according*to the Hindu Law, this stage of relationship arises, 
and the incidents of such relationship. 

The particular term used by Sanskrit writers to denote a 
concubine is Avarudha (Avarudha=Waegl). This term is so 
used by Vignaneswara in his treatise Afzfakshara in one section of 
the chapteron Dayabhaga. In that section, which in Colebrooke’s 


° translation is Section 1, Chapter II, Vignaneswara establishes 


the Hindu widow's right to inherit to her separated husband, after 
a long consideration of the subject i in which he discusses the texts 


* which have a bearing and which may be considered to have a 


bearing on the subject In this discussion Vignaneswara quotes 
two texts (see Placita 27 and 28), one of Katyayana and the other 


_ of Narada, which apparently may be deemed adverse to theclaim ° 
“ofa Hindu widow tb inherit to her husband. Colebrooke trans- 


lates Katyayana’s text into ‘‘ Heirless property goes to the King 
deducting, however, a subsistence for the females as well as funeral 
charges”, and he renders Narada’s text into “Except the wealth, of” 
.4 Brahmana (Property goes to the King on failure of heir} but a 
King who is attentive to duty should give a maintenance to the ° 
women-of euch persons, The,law of inheritance has thus been 


qeclareg* The Sanskrit word used by Katyayaua in place of « 


“females” .in the translation is area (Yoshith) and that used 
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by Narada in place*of “women” in the translation is of (Sthri). 
Vignaneswara’s explanation of these passages isthat the} do not 
refer to widows, the term used to denote them being Pathuts Tat 
but that they refer to Avarudhas. Colebrooke has rendered A varu- 
dhas into “ women kept in concubinage.” These two texts and 
Vignaneswara’s interpretation thereof furnish the basis of “a 
concubine’s right to maintenance under*the Hindu Law, the 
ọnly right which she could claim at the best thereunder. . 
The questions which arise for consideration here are: Who 
isan Avarudha or concubine under the Hindu paw and, what 
are her rights and obligations if any (a) with regard to her 
paramour himself, (6) with regard to his heirs who have taken 
his property by inheritance, and (s) with regard to her paramour’s 
co-parceners who have takèn by survivorship? Š 


As to the first question, zz., who is a concubine, she is suc- 
cintly stated, in the chapter of the Mtztakskhara in which “the 
texts declaratory of her right appear, to be an Avatudha, Who 
an Avarudha is, and what conditions should be satisfied before a 
female could be called an Avarudha, are not explained by 
Vignaneswara in the translated portions of his commentaries on 
Yajnavalkya. If he has explained and defined the term in any 
other portion of his treatise, that explanation and definition are 
applicable to the context in question as well, the pginciple be- 
ing that when an author has explained a particular term in ope i 
portion of his book it should be.taken that he meant to convey 
the same meaning wherever the tesm has been used by him an 
other portions of the same book. There is a precedent for doing 
soin his explanation of the term Sa@gzzda in one portion of 

*  Mitakshara, viz. the chapter on Achara, which has been 
held to be applicable to the term when occurring in fhe 
chapter on Inheritance. Vignaneswara has explained and defined 
the term Avarudha in the Stri Sangrahana chapter of the Vya- 

e vahara Kanda of his book, which specifies the penalty for un- 
dawful intercourse with several classes of females. In Sloka 290 
. , of Yafnavalkya quoted in that chapter Ya/navalkya prescribes. 
the punishment for intercourse with Avarudhas. Vignaneswara 
his commentaries om et Sloka, txplains and defints “who an 
Avarudha is. He says “amegur auf: aren at we arte 
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—“ Dasis-are caste females of stated particulars. Those (Dasis) 
alone who are prevented (or restrained) from’ enjoyment of other 
men and ‘who are (ought to be) kept in the house itself by her 
master, so thgt there might be no violation (or interruption) of 
her service (to her master)” From these commentaries it will be 
clear ghat three conditions should be ‘satisfied before a female 
could be called an Avarudha—she should be a Dasi; she should 
have been kept under the same roof as the paramour (just as a 
of the member family of the paramour), and (3) she should be 
immune from intercourse with others than her paramopr. 


It is now Needless to consider the ancient Sanskrit legal trea- 
tise#to learn who a Dasi is. The learned Judges of the several 
High Courts have considered the subject fully, when they had to 
consider who a Dasiputra or Dasi’s sgp is. The consideration as 
to whois a Das? is acommon factor in considering whether one is 
a Qastputra or an Avarudha. The Calcutta High Court has 

„taken one definite view— Narain Dara v. Rakhal’— 
that a Nası refers only to a slave, and that a continuous 
concubine would not come under the purview of the term Dasr. 
But the other High Courts hold that an unmarried Sudra female 
keptin concubinage comes within the denotation of the term 
Dasi. And with reference to this view, the Madras High Court 
in Krishnatyyen v. Muthusami* remark at page 411: 
We shoul@ entertain no doubt on this subject on the autho- 
rity ofthe decisions in this Presidency, Bombay and Allaha- 
bad.” Again in the same case, at pagg 417, they observe: 
“Although the primary meaning of the word Dast was a slave, it 
included also a concubine or woman of the servile classin a se- 
condary sense and theré is reason to hold, on the texts, that an 
ugmarried Sudra woman kept as a continuous concubine came, 
within its scope.” The importance of this view for our present 
purpose is that one necessary qualification of a Dast is that she 
should be unmarried. If she be not unmarried, she will not be 
a Dasi, her sons would fot be Daszputras,and ber connection with 
her paramour should not be recognised as one of Awarudha, og 

. concubine. This negative view of the position ‘of a Dgst has 
been steadily kept up by the High Courts and Courts ° 
subordinate thereto. In arise Nardu v. Bangaru Nardu’ 


e 1- ($75) I. L-R. 1C.1, 2. (1883) I. LER. 7 M. 407. 
. 3- (1869) 4 M. H. C, R. 804. 
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the Madras High Court observe : “We are of course not inclined to 
extend the legal recognition of concubinage among Sudras be- 
yond what the terms of the law require and we think that the 
phrase ‘other unmarried Sudra women’ used by atithors alluded 
to above may rightly be applied strictly and establishes that the 
illegitimate son of a Sudra by a Sudra woman living with kim in 
adultery would be excluded from participating in the family 
property, s *  # The fair result of these express autho- 
Yities is to indicate that.though the law recognises concubinage 
among SAdras and admits the illegitimate sonsof a concubine 
to participate inthe estate of the father along Gith legitimate 
sous*by his wife, yet that the illegitimate sons will be exclfided 
from this privilege wiere the intercourse between ‘their parents 
was gue in violation, ofepr forbidden by, the law.” In Svkkz 
v. Vencatsawmt? in which the’ Madras High Coyrf rejected 
the claim for maintenance set up by .a discarded concuhjne 
against hér paramour during his life the District Judge’ who, 
had also rejected her claim says : “ The plaintiff ,beingsan adul- 
teress, could never have been a female slave or concubine with- 
in the meaning and definition of the term given by the’ Hindu 
lawyers.” If this requisite of a Dast be kept in mind when a 
female claims as an Avarudha, it would follow that she could 
not be an Avarudha if she be not unmarried,t. ¢,, if her connec- 
tion with her paramour is adulterous. . a 
This ‘position could be based also on grounds of public 

policy. No legal clajm of right could accrue to parties toa 
relationship which has its origin inecriminality. Hindu law fs 
distinct and emphatic in its condemnation of adultery as a crime. 
In Vencatachella Chetty v. Parvatham® the High Court observe : 
‘There can bemo question of the strong terms of condemnation 
in which Hindu Law denounces adultery * * Even if adultery 
had been condoned or connived at, it does not appear that the 
Hindu law would have regarded the marital tie as dissevered or 
the connection otherwise than adulterous,” and in this connec-. 
tir they refer to a text of Prajapathi quoted in Dattaka Mim- 
° amsa, S° VIII, Verse 4, as showing that an adulteress is still 

regarded up to her death as a member of the family of the hus- 

band. Again in Bar Rahi v. Govitida Valad Teja? the Bombay 

kia r. {1875) 8 M. H. C, R. 144- í 

2. (1875) 8 M. H. C. R. 143. 3. (1875) I. L. R. I B, 116. 


3 3 41875) SM. H.C. R. 143. . 
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High Court observe: “ That adultery was regarded and punish- 
ed by Bindu Law as a crime of grave character is abundantly 
shown by the 19th chapter of the Vyavahara Mayukha and the 
ancient Smrcfhe texts therein: quoted.” In the face of such 
distinct proncuncements of the criminal character of adulterous 
connection it would be opposed to public policy to recognise 
legal rights as accruiag to the parties to such a connection. The 
ease of an adulteress-claiming maintenance as a concubine 
is different from the case of a similar claim put forward by af 
illegitimate son who is the offspring of an adulteroug connec- 
tion. This laMer claim is sustainable under the Hindu Law. 
But the basis of such a claim is different. Such an illegitimate son 
is no party to the criminal transaction. He is not the architect 
of his legal position. The liability tosmaintain him is fastened 
by the law ọn his putative father as “ the author of his being.” 
Hig right to maintenance does hot arise on the ground that he is 
a Dastputra, which he is not as his mother is not a Das*but arises 
by reasow “ofhis having been recognised as his son” by the 
putative father (see Baz Raki v. Govinda Valad ‘Teja’ ) and by 
reason ot his being “ the natural son of his Hindu father and 
recognised by him as such” as their Lordships of the Privy 
Council observe in Muchusamd v. Venkatesvara?. 

The result of the foregoing discussion is that if a woman had 
been marrřed to another, her relationship with her paramour could 
fot be that of an Avarudha or concubine under the Hindu Law. 
Under the Hindu Law, apart ‘from cases under special local 
custom, the marital tie is irtdissoluble. In -Vencatachellam Chetty 
v: Parvatham? the Madras High Court suggest that an adul- 
teress is still regarded up to her death as a member ofthe family 


of the husband. Again in Sudbaraya Pillay v. Kamasamt* they, ` 


say: “ Prostitution does not sever the legal relation and there- 
fore the degradation of a woman in consequence of her unchastity 
does not in law entaila cessation oí the tie of kindred between 
*her and the members of her natural family or between her and 
the members of her husband’s family.” Again, in Zn the matter 


* of Ram Kumari” the Calcutta High Court observe: ‘So fareas, 


the niatrimonial bond is concerned such a view (vzz., that a 
wT) L.R. 1 B. 116. 2. (5868) 12 2L I. A. 270. 


5. (1891) L. L. R rs C. 264. 


4 dI891) I. L. R. 23 M. Iyl. ° 
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degraded woman or an apostate is absolved from all civil obliga- 
tions ‘incurred before degradation or apostacy) would, we think, — 
be contrary to the spirit of Hindu Law which regards that bond 


as absolutely indissoluble.” : 


The view above set forth, that an adulteress could not 
claim to bea concubine under the Hindu Law, contradicts 
MAYNE’S view on the subject. He says in Bis learned treatise on 
Hindu Law and Usage : “Concubines are entitled to maintenance 
even though the connection with them is adulterous.” His re 
ferences ia support of his position are, along with other texts of 
Sanskrit writers, the passages in the Afttakshada referred to ° 
above and two decisions of the Bombay High Court—Khurkhor 
v. Munah Shankar* and Vrindavandas v. Yamuna*. NeitHer the 
texts nor the decisions reljgd on by Mayns enunciate that con- 
cubines are entitled to maintenance even though the cénnection 
be adulterous. Nor did the facts in those cases necessitate fhe 
enunciation of such a rule. In the former case, the parties be-| 
longed to the caste of Somapura Brahmins—a caste in which re- 
marriage of widows and of women with the consent of their 
husbands during the latter’s life is allowed by the custotn of the 
caste. The former husband of the woman inthecase, who had con- 
tracted a second marriage during his life without his consent, died 
before her, so that the connection was not adulterous at least 
thereafter. Further, in that case, the precise question was nôt , 
raised as an objection to her claim, and the decision was on a ræ 
ference, without the aid of arguments, the parties being unrepre- 
sented in the High.Court. In the latter case, observations 
regarding adulterous connection would have been still more 
uncalled for. The woman had been living in her paramour’s 

° house almost from her infancy aud never underwent marriage 
with any one. But in one case in Bom bay—M; tngareddt v. Lakshe 
mana? —there is an observation of Mr. Justice Crowe (evident- 
ly obiter) that a concubine is entitled to maintenance though 
the connection was an adulterous one, and in so observing, thee 
learned Judge probably gave utterance to the special view of 

e .the lawin the Bombay Presidency where the general view of 


Hindu Law “ that a Hindu concubine should neve: have been 
e x (1873) 10 B.H.C.R. 381. 2. (1875) 12 B.H.C.Re 229. 


3. (1gdz) 261. L. R. 26 B. 165. , 
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married to aly man” has in practice been discarded, as is observed 
in an e@rlier case—Baz Rahi v. Govinda Valad Teja’. 
result, MayNv’s view is not the view of the general rule of Hindu 


Law buta deviation from it as a local exception. 


In the 


And this ex- 


ceptional rule really proves the general.rule that one essential 
cond#ion of concubinage under the Hindu Law is that the 
woman shouid be unmarried, z.e., that the connection should not 
be adulterous. 


(just eas a nember of the family). 


Now as to the second condition referred to above as deducible 
from Viguanegwara’s definition of an Avarudha, v7z., that a concu- 
bing should have been kept under the same roof as the paramour 


The passage in Matak- 


shara referring to this requisite mentions also the object of her 
being soekept ; it is to avoid violation of, or interruption to, the 
service to Mer lord. The necessity for this condition has not 
ari$en in judicial decisions as a specific point in issue; hut there is 


“enough in them to show that this view has been steadily kept up. 


In all the Bombay cases where maintenance was claimed or 
awarded to a concubine—Khunkhor v. Munah Shankar*, Vrinda- 
vandas v. Yamuna?, Ningareddi v. Lakshmava*t,—this condition 
was satisfied, and the women were being kept in the family house 
of the paramours practically in the position of married wives. In 
Muthusamt v. Vencateswara,® whenreferring to the rights of il- 
Iggitimate sons not Dastputras, their Lordships of, the Privy 
Council observe that “if it be established that the respondent 
was the natural son of bis Hindu father ahd recognised by him 
as such, it is not essential to his title to maintenance that he 
should: “be shown to be born in the house of his father or ofa 
concubine possessing a peculiar status therein.” The District . 
Judge, from whose judgment the appeal case of “Stkke v. Venca: 
fasamt® arose, clearly perceived the distinction between a kept 
woman and a concubine and referred to the latter as one having a 


„recognised statusin tie family of her paramour. 


The necessity 


of this condition could be easily perceived and argued from the 
e next requisite of concubinage, vrz., that a concubine shopld have 


been exclusively kept by her paramour. 





I. 
3. ° (1875) 12 B. H. C. R. 229. 


ga 


ao 
@875) I. L. R. 1 B. 116. 


(1868 ) 12 M. I. A. 203. 


It may be difficult, if * 


-——¢— 


2, (1873)40 B. H. C. R. 381. 
4. (Igor) I. L. R. 26 B. 165. 
6. (1875) 8 M. H. C. R. 144. 


8 THE MADRAS LAW, JOURNAL. | VOL. XXI. 


not impossible, to prove this latter condition, unless the precau- 
tion of keeping her: under the same roof were adopted by the 
paramour. 


The third requisite of concubinage, vzz., {hat the connection . 


with her paramour should be exclusive, has been recognised by 
the Courts. The terms used by Vignaneswara say that she should 
have been restrained or prevented from enjoyment of others. 
That the necessity of this condition should have gone on undise 
puted, though we find no reference to the passage in the Mitak- 
skara on*the subject, is an unmistakable indication how in 
some respects the popular practice is based ón an under- 
current of legal consciousness or has furnished the basi of 
legal rules. Ove reason why the connection should be exclusive 
is, that for it there could be no limitation of the number of per- 
sons whose estates would otherwise be liable to heg Claim for 
maintenance. Vignaneswara bases it on the same ground as þer 


being kept under the roof of the paramour, vzz., that there might | 


be no interruption or violation of her service to her master. 


‘The next question for consideration isher rights. Her 
right, as concubine, are limited at best to a claim for mainte- 
nance. Even this claim is not legally sustainable as 
against her paramour during his life—Szkk¢ v. Vencatasamz?, 
Ningareddt v. Lakshmana? and Ramasamt v. Buchanna*. 
Though all systems of society would admit the moral right 
to maintenance of one who has ministered to the desires of 
another, still as the relationship ‘is one which is based on the 


‘pure option of the parties tit, as néither of them is under an 


obligation, legal or moral, to continue the relationship, and in 


, Short, as the very essence of the relationship is the independence 


and equality ofthe footing trom the view of either party, it is 
but equitable that no legal obligation could arise by reason of 
such arelationship during its continuance or after its termina- 
tion during the life of both parties to it. e These circumstances 


explain and justify the additional condition insisted upon, when ° 


tHe laim for maintenance is made as against the heirs of the 
‘pafamour on the death of the latter, vz., that she should have been 
kept till the death of the paramour gnd not discarded daring his 





—— 
= I 41875) M. H.C. R 144. 2. (I901) I. L. R. 26 B° 355. 
3- (1886) I.L-R. 23 M. 182. 
e . 
e . 
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lifetime. If she had been discarded during the paramout’s life- . 
time itsatf he did not die even with a moral obligation on his 
back, and according to Hindu Law, before such a legal claim 
could be prefetred against the heirs of a deceased person, the 
claim should have been either legal or moral at the time of the 
death 6f the deceased-—see Rangammal v. Echammal?; Fanakt 
v. Nand Ram.” ° 


Next, as regards the concubine’s claim for maintenance as, 
against her paramour’s heirs properly so called:—The Hindu 
Law could be taken to provide for them in this case also only by 
impligation. As the texts stand, however, they apply ouly to the 
Sovereign who takes the property of a heirless deceased, and the 
implication is that the obligation is fastened on the King as 
the last heir, and that, just in the same way, it fastens on the 
other heirs Who take before him. 


The next and last question considered is the concubine’s 
claim to maintenance as against the co-parceners of her de- 
ceased paramour, in favour of whom the paramout’s interest in 
joint property has lapsed by survivorship. This case is unprto- 
vided for by the textseven by implication, and the proper view to 
take with regard to these exceptional claims under Hindu Law 
is that they should not be based or argued on general principles 
as the Bonfbay High Court observe in Parvathi v. Ganapathi,’ 
when dealing with the claims of illegitimate daughtersto main- 
tenance, and that they should not be recogyised or countenanced 
unless there are express te&ts intheir favour. But itis need- 
less to*press this view to debar a concubine’s claim for 
maintenance as against her deceased paramour’s co-parceners. 
The very same result will be arrived at on consideration of the 
general principles qf Hindu Law applicable to analogous cases. ; 
Whatever support there might be in Hindu Law forthe position 
that a moral obligation may become a legal obligation in the 
tiands of a person taking the assets of a deceased Hindu by inheri, 
tance, there is no warrant in the Hindu Law for holding thatea 


moral obligation will be transformed into a legal obligation when, e 


the interest o: a deceased Hindu in property lapses on his death 





ee a a eee eee 
e 1. o(898) LL.R. 22 M. 305. 27 (1888) LL.R. I1 A. 194. ; 


3 (1890) I.L,R, 15 B, 183. . 
2 


Sloka oka 114. 
Partition by 


Father, 
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; In fact the application of such a 
rule’ to cases Pee stvivorstip would be anomaloys,in view 
of the fact that even a legal obligation like the ordinary 
debt of a deceased Hindu co-parcener does not avail against the 
operation of survivorship. Nor could the analogy of the claim 
for maintenance of illegitimate sons not Dasz'putras, or of widows 
of deceased co-parceners, avail to the benefit of a claim for main- 
tenance by a concubine against her deceased paramour’s co- 
*parceners, The former claims are legally sustainable even 
during the life of the putative father or the husband respectively. 
But the latter claim is at best only moral during the paramoutr’s 


life. e 
K. SRINIVASA AIVANGAR, 





TRAN SLATION. , 
Apararka’s Commentary 
ON 


l Yagnavalkya 


Nove :—The Text of Yagnavalkya is given in antique, thé Commen- 
tary of Apararka in Small Pica, and the quotations in the Commentary are 
given in Long Primer—the types having been selected after the ‘manner in 
which the several matters appear in the original as printed in Vol. 46 of the 
Anandasrama Series. 


PARTITION OF PROPERTY. 


Recovery of Debts and Pledges—two titles of la w—have been 
dealt with ; then, evidence relating to them also, both human 
and divine. Now, he (Yagnavalkya) begins Partition (another 
title of law). i 7 i 

114. Ifthe father makes the division, he may 
make the division among the sons! as he desires?, 

*He may give to the eldest a larger share? or £il 
may become equal sharers. s 








I. Colebrooke adds +‘ from himself.” This may not be correct, having 
regard to the shares alloted to wives in Sloka 118 infra. Yagnavalkya him- 
“self gave hig wives shares when he took Sanyasam. It may be that this is 
intended when the father retires either as a Sanyasi or Vanaprastha, 


© , (Brihadharanya, Ch. VI. Br. 5)» 


2. Colebrooke:—“at his pleasure.” But the words " as he desires” are 
preferred, having regard, to what followsein the commentary astto the word 


° a desire.” e e 
3. Colebrooke ;—‘* and either dismiss the eldest with the best share.” 


9e 





tr 
Sankhe'says:—In the case of an. only son, he (the father) may, + Sloka 114. 
if he desiyes, take two shares. Partition by, * 
Objection:—The desire to make the partition need not be ae 
mentioned. By’ being the maker of the division, itis realized. Of 
course, the individual doesnot become the doer” without voli- 


tion, The independent agent? is said to be the “ doer” (agent). 


e 
e Answer :—By being the maker of the partition, the desire to 


make the partilion arises. Therefo tawong Te 
ÉN] 











T2., “may make the division 





e the desire to make the division, } else. \that 
word * seg’? “desire,” to one sof xhQ a dr, a 







meaning is that the sons should be separate dab EGS 
unequal. “Though partition only is implied in the word 
CARAT ien “should partition”, but not “ the inequality of the 
partition,” yet—whatever methods of preference such*as are 
prescribed,by the rules of preference: iR 


C2 ee. 


“The portion deducted for the eldest is the .fwentieth part of 
the heritage, with the best of all the chattels; for the middle most, 
half of that; for the youngest, a quarter of it.” 


All those are understood here. Therefore, the result is 
certain that by the words RITE garg” (should divide the 
.sorfs as he desires) the unevenness in partition at the pleasure of 
the’maker of the division is ordained. In this behalf,’ Narada 


saysi— . è 


°” «To those among whom tht father makes the partition , evenly or 
unevenly, the same (division) is the proper one, by reason of the 
father being the owner of everything.” + 


e it cannot be said that this‘is for the purpose of conveying ° 
preferential shares”, by reason of the words, “ the father is the 





I. AAPA --Independent agent is the subject:—Borrowed from Panini. 

2. The words in bracts have to be read in the context the same 
being necessary for.an intelligible meaning. ” 

3. Manu Ch. IX, § 112. jii 

4. S. B. E Vol. 33, p. 132. Narada, Ch. 13, § ts. 7 e.’ 

5. Cf. Mitakshara. Vignaneswara is of opinion that the uneqnar 
division by the father can only be én one of the ways prescribed by Manu 
ag to prefétential shares, etc. See Mitakshara commentary on this very 
sloka, 
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Sloka ka 114. independent agent” ; for, “ the rule of preference is not'by reason 


*Partition by Of the father’s free agency but because of the Sastra.” , Rrihaspa- 
® Father. ti says:— 


“« Those for whom shares, even or uneven, have been allotted 
by the father, by them the shares should be adhered to accordingly ; 
otherwise, (if they try to alter the arrangement), they shall be 
punished." 

Second answer :—If not, (if this be not so), in order to avoid 


the redundancy in the meaning of words (that arises) in the 


view that the “ ger’? (desire) in the words “FOTIA gaa,” 
t.e,“ may make a division as he desires among the sons”, is, 
attained even by his being the maker of the division, the mean- 
ing of exclusion, (namely) that the son’s Rf (desire) is sot the 
cause of the partition is adopted (with reference to the word 35t). 
Also Manu:— s 

« After the death of the father, the brothers being assengbled 


may divide among themselves the paternal estate, they being in- 
competent (to do $0) during their lifetime”.? 


Devala :—Sons after the father’s death should divide’ the patri- 
mony, they having no ownership (in the property) when the father 
is not disqualified and alive.” 

AGIA, z. e., having no ownership, means, mala no inde- 
pendent control. 

Sankha and Likhita :—« Hereafter, partition of wealth ;—When 
the father is alive, the sons shall not divide the wealth, even if it-be e 


property acquired by them subsequently, by reason of their depen- 
dence (on the father) in regard to, wealth and dharma,” 
LJ 


Narada :—“ Where division is made of the patrimony by the 
piai it is called by the learned—partition of the property—a title in e 
° Here (the words) “ patrimony ” and “by the sons” are both 
used indicatively.* «That the father should makea divisi8n” 
is with reference to the self-acquired propetty of the father. In 
the “ancestral” property (z.e., of the father’s father, etc.) the 
, tight to make a partition is equal to thé father as well as to the 
sous. So also 


e, « +... B.E., Vol. p. 370. Brihaspati, Ch. 25, § 4. s 
2 Manu, Ch. IX; § 104. 
° 3. S.B. E, Vol. 33 P 188. NaradaeCh. 13, § 1. ° 
s 4. The meaning is that the words are more comprehensive | in import 


than if literally understood. 
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` Vishnu :—“ If the father makes a division among the sons he, Sloka 114. 


‘may make the division as he pleases in respect of his self-acqhired Partitionby 
property.” Father. e 


_Even in respect ef the paternal property the sons sometimes be- e° 
come the division-makers.1 


Therefore Narada says :—After the father the sons should 
partition the wealth equally.” 


After laying down that the sons may partition after the 
father’s death, he has said—- _ 
« When the mother has ceased to menstruate, when the sisters 


have,been given away (in marriage) aud the father has abstained 
from sexual enjoyment with his desires extinguished.” ê 


it is understood that the sons may divide the wealth equally. 


Sanitha:—'‘Where the father becomes desireless, old or crooked 
in his ways 8r afflicted with a chronic disease, then division among 
the®sons (is proper).” 


Narada says :—‘‘The father who is afflicted,with chronic disease, 
who is irritable, or oue who is absorbed in sensual pleasures or who 
acts contrary to Sasiras, is not fit to make the division.” * 


aqUlreanix=one who violates what is ordained or for- 

bidden. Even in the property acquired by the father, the absence 

of desire, etc., in the father become the cause of the independence 

e of the son$ to partition. _ 1f the mother is alive, the sons are not 
competent to divide. 


_* So also Sankha says :—‘, The eldest (brother) should protect the 
wealth „like the father. Asto others, family is only a source of 
property °. When the father is alive, (the sons have) no independ- 


ence. So also when the mother is alive.” 
e e 





x. Cf 8. B. B., Vel. 7, p- 67- Vishnu, Ch. 14, § 1. The second half does 
not seein to fit iu with the argument. Hence the second half of the verse 
has been here treated as the words of the learned commentator himself. 
The second half in the 5. p. 5. is: “But in regard to wealth inherited from 
the paternal grandfather, the ownership of father and son is equal.” S. B. 
K., Vol. 7, p. 68, Ch. 17, V. 2. . o 

2. Cf. S. B. E Vol. 33 P- 189, § 2. 7 . ° 

3. Ch. B. E. Vol. 33, p- 189. Narada, Ch. 13, § 3: 

4. Cf S. B. E. Vol. 33) p- 193- Narada, Ch, 43, § 16. 
5. ° The meaning is that they have no right in the management, ° 


Sloka 114. i 
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This (when the mother is alive) means when the’ mother is 


Partitionby capable of looking after the family. What is said about the 


eF ather. 


eldest being undivided with his younger brothers in wealth is to 
be understood when there are among them some who have not 
finished their education in the Vedas. If they are learned in the 
Vedas and their meaning and are well observant in Agnehotza 
sacrifice, etc., then division is preferable (tq non-division). 

So also Manu says :—“ Thus they may live together or divide 


being desirous of Dharma (of doing religious duties), Dharma in 
creases by division. Therefore division is conformable to Dharma. ”1 


Vyasa :—“ It is ordained that brothers should live united when 
the parents are alive. After their demise, Dharma increases to them 
when divided.” ; ° 


When the younger brothers owing to their ithmaturfty (in 
age) are undivided with the elder in wealth, then, even the com- 
pulsory (sacrifices of) Vaisvadeva, etc., are not divided? 

So also Brihaspati:—« The worship of the Manes, the Gods and 
the twice-born becomes single to people living by a single (common) 
cooking. The same should be practised in every house in the case of 
persons divided.” š 

With regard to the abovesaid division by the father a special 

pene, © 
exception is mentioned by Manu to an unequal division :— 


“ Where all the undivided brothers earn wealth simultaneously 
(4%), there the father should never award unequal shares,” 


S. SRINIVASA -AIYAR,* 


(To be continued.) 


. .— 
NOTES OF INDIAN CASES. 


Sri Raja-Chelikani Rama Rau v. The Secretary of 
State for India.—I.L.R. 33 M.1.—The learned Judges in this 
case would seem to point out that the remarks in the case of Seere- 
tary of State for Indiain Council vw. Vira Rayan? were based 
apon a misapprehension that the limitation provisions of the 
etrtier Regulation (č. e., of 1802) were repealed by Act IX of 


e 1871. Of course the first schedule of Act IX of 1871 does not ° 


contain any reference to the Regulations—either to the Bengal 


Regulation of 1805 of the Madras Regulation of 1802. Act XIV 
e ge Oe 








1, Manu, Ch. IX, § IIL. 2, (1888) 1.L.R. 9, M. 175 at p. 184-185, 
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. of 1859 does not purport by any schedule or other provision tò 
repeal fhe.prior regulation dealing with the law of limitation. 
` That was because the Act of 1859, by S. 18, enacted that suits 
pending at tle datę of that Act or instituted within a period of 
two years from the date of the passing of that Act should be 
govemmed by the Regulations and not by that Act. The operation 
of the Act of 1859 wes further suspended until the rst January 
4862 by Act XI of 1861. After the rst of January 1862, the pro- 
visions of Act XIV of 1850, it was, that governed the limitation 
as to suits, etc. Regulation 2 of 1802 (Madras) and Regulations 
.3 of 1793 and 2 of 1805 (Bengal) have been repealed by Act X of 
186P excepting the section in those regulations dealing with 
limitation, vzz., S. 18 of Regulation 2 of 1802 and S. 17 of Regu- 
lations 3 of 1793. These sections were not repealed until the 
Ist of Jaiuary 1862 as suits.before that date were governed by 
thoge regulations. After Act XIV of 1859 came into operation 
„and the limitation provisions of the Regulations had become 
spent they were repealed. 

The Bengal Regulation (vzz., that portion of it which was 
still left tinrepealed) was repealed by the Bengal Civil Courts Act 
(VI of 1871) while the corresponding Madras Regulation 
was tepealed by the Madras Civil Courts Act. Hence there is no 
point in thestatement that the earlier Regulations dealing with 
limitationedo not find a place in the repealing schedule of the 
Limitation Act IX of 1871 which, it may be remembered, does 
not apply to suits instituted before the rst day o1 July 1873. And 
hence there is no misconcepgion whatever in the remarks of the 
learned Judges who. decided The Secretary of State for India in 
Council v. Vira Rayan’, and the remarks ofthe learned Judges in 
the case under notice are due evidentiy to some misconception of . 
their own. Be this as it may, it is difficult to understand what 
exactly was the argument to which the learned Judges address 
themselves to meet in the above remarks. 

The learned Judges seem also to think in this case that thee 
title of the Crown to islands formed within 3 miles of the mdirt- 
land is similar to the title by escheat, and for thts they. 
rely upon dhe Secretary of State for India v. Kadir Kutti,? 
The lattér case, however, does not warrant the view taken R 
d e 





I. (7886) LL R. 9, M. 175 at p.°184-185. 
2. (1890) I.L.R. 13 M. at p. 369. 
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by the learned Judges. Evidently the learned Judges were re- _. 


ferring to the following observations in the latter case wien they 
say that the title of the Crown to islands in the sea or in the 

mainland is similar to the title by escheat:—*Otherwise, it might 
be conceivable that such ‘new and unoccupied land should belong 
to the first occupant or to the Sovereign by a title similar 
to title by escheat”—Collector of Masulipatam v. Cavaly Venkata 
Naratnappa*. We do not think these observations in ary 
way wartant the view which the learned Judges in the case under 
notice attribute to the decision in Zhe Secretary of State for 
India v. Kadir Kutti ?. The question in that case was as to 
the ownership of an accretion gradually formed from thé bed 
of a tidal navigable river and brought about by attificial “means. 

The learned Judges referral to the rule of Euglish Law that the. 
Crown is the owner of the soilin the bed of the navigable river 
up to high-water mark and state that that rule shOuld be held 


applicable in this country in the absence of any local usage 


or statutory enactment to the contrary. An argument was 
advanced in that case that the above rule of English Law 
had no application to Malabar where there could be no,presump- 


tion that waste lands are the property of Government. The ` 
learned Judges held that land covered by the water of the sea orof ` 


a tidal river could not be regarded as coming within the category 
of waste land and that if the Jenmi could be held entitled to 
land formed from the bed of a tidal river he must equally be held 
entitled to islands formed in the sea. They then addressed thefn- 
selves to the latter question and observed that with the strong 
feeling of horror and aversfon towards the sea which the people 
of Malabar had, no private rights could have arise to land 
formed in the sea. This reasoning they elaborated in the re- 
* marks already cited. A 


It is contrary to all juristic notions and ddeas to think that 
the title by escheat which the Crown has under certain circum- 
„Stances, has anything to do with the title of the Crown to lands 
” formed in the sea or in a tidal navigable river. Where the Crown 
‘claims by escheat, the property is admittedly private pro- 


> perty, and the title of the Crown arises to this property" 


by. want ofthe natural heirs. In Collector of Masucipatam 
© y. Cavalt Venkata’ Cane 1 where this qestio of 


(1860) 8 M. I. A. 500. 
2. (1890) I.L.R. 13 M. 369. 


@ 
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the title of the Crown to take land by escheat was con-, 


‘sidered, athe Judicial Committee of the Privy Council held ‘that 


the Hindu Law recognized title by escheat,and that, according 
to that law, inethe absence of the special classes of heirs men- 
tioned in the M: ttakshara the property of a person, even though a 
Brahmin, would, on his death, be taken by the Crown by 
escheat. The subsequent remarks made would seem to raise a 
general question, but the view which their Lorships of the Judicial 
Committee took upon the question of Hindu Law was ob¢ter and 
also the language employed would show the cautiousness with 
which they were made. ‘ According to the law administered by 
the Provincial Courts of British India, on the death of any owner 
being fbsolute’owner, any question touching the inheritance from 
him of his property is determinable in @ manner personal to the 


„last ownet. This system is made the rule for Hindus and 


Mahomedans by positive regtilation; in other cases it rests upon 
the course of judicial decisions. But when it is made ont clearly `” 
that by the law applicable to the last owner, there is a total 
failure of heirs, then the claim to the land ceases (we apprehend) 


- to be subject to any such personal law; and as all property not 


dedicated to certain religious trusts must have some legal owner, 
and there can be, legally speaking, no unowned property, the law 
of escheat intervenes and prevails and is adopted generally in all 
the Courts tf the country alike. Private ownership not existing, 
tle State must be owner as ultimate lord.” These passages, how- 
ever, do not warrant the view that in the absence of proof of 
private ownership the Statetmust be. presumed to bė the owner. 
Ownership may juristically be distinguished as of two kinds: (a) 
private ownership and (6) State ownership, but that distinction 
dogs not in any way warrant the presumption of State. 
ownership. Accordingly it has been held by the Judicial Com- 
mittee that the state claiming by escheat must prove that there 
are no natural heirs onthe deceased left no heirs who according 
fo law can take the deceased’s estate. . 
S. R. M, A. Ramaswami Chettiar Vi Oppilamani 
Chetti.—!.L.R. 33 M. 6 :—In this case a question rather ‘of * 
some impertance has been discussed and decided. e 
e A, obtained a mortgage decree against B. B died before, 
execution was applied for. Several persons claimed the estate of B, 
3 


Bo 
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ne under a will and the others by right of inheritatice, There 
was á dispute as regards the genuineness of the will. Thage was a 
contest but the District Registrar ordered its tegistration. The 
persons claiming by right of inheritance traysferred their claims 
to C, who brought a suit to set aside the will. Pending the suit, 
the decree-holder applied for execution of his decree ande mage 
the claimant by devise a party to the execution proceedings, The 
mortgage properties were ordered to be sold, and were sold asa 
matter of fact, but after it was established that the will was not 
genuine. . Thereupon the transferee applied to set aside the 
decree on the ground that as he, the true representative, was not 
represented in the execution proceedings, the sale was null® and 
void. The High Court held that the estate was ‘tepresefted in 
law by the person claimjng to be representative although his 
claim was afterwards found to be invalid and that $t was not 
necessary that the true representative should be a party. e 


While the decree-holder knows that there are several claim- 
ants, the obvious course is to make them ail parties. 
Knowing that there are. several claimants the decree-holder 
chooses one of them to the exclusion of others to be ‘made a 
party. One would be inclined to take what would appear to be the 
prima facie view that the decree-holder chooses the Person at his 
peril ifthe person chosen by him should turn out to be not 
the true legal representative. There is no representation of the 
. estate, and therefore proceedings taken behind the back of tke 
real legal representative should be held not binding upon the 
latter. In the case of a suit it has betn held in Kadir Mohideen 
Marakkayar v. Muthu Krishna Ayyar* that a decree obtained 
against one out of several legal representatives would be binding 
j against all the representatives, including those not joined, unless 
the decree was obtained {by fraud. That was the actual case 
although the remarks of the learned Judges would appear to 
be wider so as to support a decree obtained against‘one who is 
actually joined as legal representative of the deceased defendant” 


bfit*who is not the real legal representative. With all deference 


sto*the léarned Judges who made those remarks, we think there 
is nothing to warrant this extreme view in the provisiqus of the 


Civil Procedure Code? The decision of the Calcutta High Court o 





I. (1g02)1. L.e R. 26 M. 230, 
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in'a recent case Harish Chandra Biswas v. Purtdas Das? may be 
cited aş against this extreme view of the Madras High Cotirt. © 


It may at first sight follow, as acorrolary from the principle, 
that a decret. obtained against the ‘legal representative of a 
deceased defendant is valid and binding. against his estate, that a 
decree may, after the death of the original judgment-debtor be 
executed by bringing on the record a person whom the decree- 
holder alleges to be the legal representative of the deceased 
judgment-debtor, and that execution had against the person so 
brought on the record will bind the real legal representatives. 
That seems to be the trend of the decision in the case under 
notite. 

The above view, however, is hardly reconcilable with the 
remarks of the Judicial Committee in Ahzvajmal v. Daim? cited 
in the case ynder notice. Their Lordships observed that one of 
the heirs of a Mahomedan could not be held to be his legal 
representative, and that, therefore, a decree obtained against 
such person could not bind the estate. In the particular case the 
heir was a minor and was described to be represented by a person 
who was in no legal sense or in fact his guardian and who was 
not appointed his guardian ad Jetem. Under those circumstances 
the Judicial Committee held that even the share of the heir 
brought on record was not affected by the decree. Where the 
Judge wrohgly arrives at the conclusion that a person is the legal 
representative and a decree is passed against him, then the prin- 
ciple of the decision of the Judicial Committee in Malikarjun v. 
Narhari? may apply. Where the question of legal representa- 
tion arises and the Judge accepts the statement on the record 
that a person is the legal representative, there is no decision, 
ngt even an erroneous decision, ruling, or exercise of discretion 
of the Judge in a,matter in which the Court had jurisdiction. 
The learned Judges in the case under notice seem to think the 
decree-holder has the right against which of several claimants he 
‘nay apply for execution. This is, however, ignoring the provi» 
sions of S, 244, Cl. (3), of the old Civil Procedure Code which 
* runs thus: “If a question arises as to who is the representativeofs * 
a party fog the parposes of this section, fhe Court may either 








ee 12 C.L.J. 561. 2. (7994) L L. R. 326 C. 296. ° 


2 3. (Igoo) I. L. R. 25 B. 337=L. R .27 L.A. 2 
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.stay execution of the decree until the question has been deter- 
mined by a separate suit, or itself determine the questign by an 
order under this section.” Where instead of invoking the deci- 
sion of the Court under this section the decree- holder, of his own 
accord, chooses to elect.the person against “whom he desires to 
proceed, he takes his own risk, and cannot be heard to say that 
his election is binding against the real claimants although he 
has not chosen to bring them on the record. oe, 
The, decision, however, is of no importance under the new 
‘Code as the claimant against whom the execution was asked was 
in possession, and as such he was an executor de son tort who is 
deemed to be the legal representative under S»2, Cl. 1), of 
the new C.P.C. Further under S. 47 of the new Code, the 
executing Court can decide who should represent the estate of 
the deceased for purposes of execution, and executio had against 
such person will bind all claimants. s 


Subramania Chetty v. Mahalingasami Sivan.— 
I. L. R. 33 M. 41 (F. B.}—We are afraid that the correctness of 
the decision of the learned Judges constituting the Full’Bench in 
tbis case is open to great doubt and the question decided should 
be reconsidered. Unfortunately the respondent was not repre- 
sented and that may explain the decision. Whether the actual 
conclusion in the case is correct upon the facts of the case is another , 
question. The Full Bench holds that the registered pattađar 
can only be regarded,as the defaulter and for that purpose refers 
to Madras Regulation 26 Qf 1802,4.3. It is not a sound rifle 
of construction to rely upon earlier euactments unkess the 
language used in the later enactment is similar to the earlier. In 
Madras Act Ibof 1864 the term ‘landholder’ is defined, and this 
definition is very different from the term as employed in Regula- 
tion 26 of 1802 which is repealed except as regards certain séc- 
tions by the Act of 1864. According to this definition of “ land- 
sholder” it is not. necessary that he should be registered as he 
should be under the definition of this term in Madras Act VIII. 


+ of 1865. 
* A little considergtion will show that if the condition’ as to 


“registry is to be insisted on as essential for a person to be fegarded, 
asa landholder within the meaning of the Act, no Government 
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revenue can be realized under the provisions of the Act against, 
the legal,representative of the landholder on the latter’s ‘death 
until the legal representative is registered in the Collector's 
registry. We think | S. 3 of Regulation 26 of 1802 has no 
bearing whatever upon the consideration of the question whether 

a persqn claiming under the registered landholder is a land- 
holder within the meaning of the Act. A person claiming bya 
derivative title from the registered landholder, whether by aliena- 
tion or otherwise, must be deemed to be a landholder against 
whom process may issue under the Act if default is made in the 
payment of the land revenue. But whatever may be the sound- 
ness of this view, there can be no doubt that upon the plain langu- 
age of 8. 350f*the Act, a person dona fide claiming an inter- 
est in the land but not being in possession and a person claiming 
an interest in the land are entitled fo pay the amount of the 
Government Tevenue, and the amount so paid will be regarded 
as a charge upon the land in favour of the person bona fide claim- 
ing interest in the land. In the face of this express language we 
cannot say how the decision in Boza Sellappa Reddy v. Vridha- 
chala Reddy? and the decision of the Full Bench in the case 

under notice upon the construction of S. 35 can be correct. 
That section gives to the person Jona fide claiming an interest a 
right to recover the amount paid even though such claim be 
adverse to the defaulter. As we said before we say nothing as‘to 
the propriety ofthe decision upon the actual facts of the case. 

Evidently the learned Judges .were induced to arrive at the 
coustruction which they hav¢ placed by reference to S. 35 as it 
stood at the date of the original enactment and not as it 
stands now as amended by Madras Act 1 of 1897. 





SUMMARY OF ENGLISH CASES. 
Kent Coal Concessions, Ltd. v. Duquid & others. 
Lr9r0] A.C. 452. 
o Pratice—Discovery—“ Fishing” application—Duscretion of , 
Lower Court—Interference by House of Lords. 4g 
Per Lord Loveburn.—This House is of course open for ‘the re- 

-consideratjon of an exercise of discretion, but it is a very excep- 
tional case in which the House will entert4in the revisal of a | 





' (1906) I. L. 30 M. 35. 
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, discretion exercised by the Court of Appeal confirming’ the 
opinion of the learned Judge. Even if I were disposgd not to 
agree with it, I see no question of principle here and I 
should not be at all prepared to differ from the splutiou arrived 
at by the Court of Appeal. 


Per Lord Fames of Hereford.—I should be very jealous indged 
to concur in any course which would support what in former 
days was called a “ fishing” application—that a party should set 

e himself to work, without any case of his own, to endeavour to 
discover some case from his opponent. 





Hordern v. Hordern. [1910] A. C. 465 (J. C.) e 
Partnership—Contract of, containing various térms—Surviving 
partner to be executor of the deceased in partner and to purchase his 
share at a valuatton— Wrong valuation— Whether ® stipulation 
cancelled—Validity of purchase. e 


Twb people entered into an agreement of partner- 
ship containing various terms, one of which was that on the 
death of one of the partners the survivor to be his executor and 
purchase his portion himself at a valuation. The defendant, 
the surviving partner, accordingly undertook the executorship on 
the death of his partner and purchased hisshare at a valua- 
tion. Plaintiffs, as residuary relatives, brought the suit, 20 years 
after the death, to recover from the defendant*all that, the. 
deceased partner was entitled toon the day of his death, alltg- 
ing that the correctaess of the valuation formed a condition of 
the enforcibility of the stipulation and that, the valuation , 
being incorrect, the partnership continued and the* purchase 
by the defendant at a valuation made by him was invalid and in- 
operative. Weld: that there was a valid and binding contragt of 
partnership; that the fact, even if true, thatthe valuation was 
inperfectly conducted, was no ground for annulling the stipula- 
tion ; that the correctness of the valuation was not a condition 

e precedent for the operation ot the stipulation, and that the possi- 

bility that the defendant’s position as purchaser at a valuation 

e. would’clash with his duty as executor of the deceased’s estate did” 

not invalidate the contract of partnership though such a possibi- — 

lity of a clash woul make the Courts view with greate scrutiny ` 
the correctness of the valuation. 
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Per Cúriam.—A testator cannot, by appointing one of his- 
partners @s his executor, annul that partnership contract which 
he had deliberately entered into. It is not necessary for the per- 
son so appointed exegutor to disclaim the executorship in order ° 
to save his contract. 





British South Africa Company v., De Beers 
Consolidated Mines, Limited. [1910] 2 Ch. 502 (C. A.) 
0 £ nglish contract to morigage foreign lands—Law applicable—, 

Clog on the equity of redemption. 

An English contract to effect a mortgage on land situate in 
Rhodgsia is enforceable in England, but the law that is appli- 
cable toethe case would depend entirely on the intention of the 
parties which is to be gathered from the contract and from the 
surrounding circumstances. In this case, the Court of Appeal 
held, affirmin’ the judgment of Swenfen-Eady J. [(1910)1 Ch. 354] 
that fhe intention of the parties was, to be governed by English 
law, and accordingly, apart from any question of the law pre- 
vailing in Rhodesia, the rule against clogging the equity of 
redemption applied to any mortgage effected in pursuance of 
such contract, and the mortgagees could not claim, after they were 
redeemed, an exclusive license to mine in the lands comprised 
in the mortgage though the contract gave it to them. 

e Per Cozens-Hardy M.R.:— If A, by an English contract, 
“agreed to give a mortgage to secure an English debt upon land in 
a foreign conntry the law of which country does, not recognise 
the,existence of * * * equity of redemption * #* * and ifa mort- 

* gage was given and duly perfected * * * our Courts would restrain 
the mortgagee from exercising the rights given by the foreign law 
and would treat the transaction as a mortgage in the sensein + 
which that word is used by us. * * * * Similar observations 
would apply to a trustee, if the ex stfus does not recognise the 
trusts.” 

On the unreasonableiiess of the doctrine of “ clog "—see the 
observations of Kennedy L. J. at p 522. [See 20 M. L. J. 192].2 « 





Dillmott v. London Road Car Company Ld. 
° [1910] 2 Ch. 525 (C. A.) : 
Paes « Peyton "— Meaning of the word in legal documents—* Reg- ° 
pectable and responsible person.” 


o 
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Prima facie the word “ person” when used in a:legal docu- 
ment—here a lease—is compiehensive enough to include corpo- 
rations and the words ‘responsible and respectable” do not cut 
down the generality of the expression so as to make it inappli- 
cable to corporations. Judgment of Nevrile J. in [1910] 1 Ch 
754 reversed. er y; 





In ve Trevanion: Trevanion v. Lennox. 


: [1910] 2 Ch. 532. 


Accumulation clause tn favour of persons entitled under the 
limitations of the will—Tenant-in-tatl after Jisentatling assurance 
—Accumulation in favour of tenant-in-fee. 


A testator devised his estate to the use of his wife ee life 
and remainder to the eldést son and other sons sucgessively of 
his son, in tail male subject tu an accumulation œause for the 
benefit of the persons entitled to possession under the limitations 
of the will. Upon the death of the widow, the tenant-in-tail 
in possession executed a disentailing assurance and claimed to. 
be entitled to the profits apart from the accumulation glause. 


Held by Fovce J. that he was so entitled. This was his 
Lordship’s reasoning: He became a tenant-in-fee by the exercise 
of the power involved in the grant in tail; as such his larger 
estate also must be reckoned as one coming to hig under the | 
limitations of the will ; now, au accumulation clause in favou', of” 
the person in whom the property is vested absolutely is void ; 
as owner of the corpas therefore, hg was absolutely entitledeto 
the profits, è 





In re Amalgamated Society of Railway Servants: 
` Addison v. Pilcher, [1910] 2eCh. 547. 
“ Resulting trust” —“Trust under will void for illegality ”— 
„ Orginating SUMMONS. ° 


e « When a trust declared by an instrument is void for illegality, 


e, the settlor claiming by way of resulting trust is not “a cestui gues 


frustunder the trust of the instrument” and therefore cannot 
enforce the trust by an originating summons under*order LV., 
e 


eae ; ° . 
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-Attorney-General v. Westham Corporation. 
vibes [r910] 2 Ch. 560. 


Municipal Gorporation—Power to borrow for specific purpose 
—Fund cannot be applied to other purpose. | 


. Where a Municipal Corporation is authorised by statute to 
raise money for acertain purpose, it cannot apply the money to 
anyother purpose though such purpose might ke one to which 
corporation funds might legitimately be applied. 





JOTTINGS AND CUTTINGS. 


Oaths by Telephone.—A recent case in the California Court 
of Appeals (Fairbanks Morse v. Getchell?) discusses telephoning 
on oath across a county line to a notary public out of the juris- 
diction of the S&iffiant, and holds that such an oath is void. The 
case assumes for the purpose of argument that an oath adminis- 
tered-by means of a telephone would be valid if the affiant were 
itr the same county as the notary when he makes it, as decided 

-in a Texascase. We are not aware of any case in this country 
which decides the question as to whether an oath can be admi- 
nistered by telephone, but we should imagine that such a pro- 
ceeding would be invalid. An affidavit canuot well be said to 
be “sworn before me,” etc., when the parties are miles apart, 
thoygh they may recognize, or think they recognize, each others 
voices. In cases of contract the rule may well be different. 
Whether the language we ugw quote from, the Central Law 
* Fournal ig reference to the above case is the effort of the editor 
of that excellent journal, or is an extract from the judgment of 
the Californian Court we know not, but it is an oasis in the 

- dry desert of legal literature which might appeal to some of those 
who agree with the thought expressed by one of our Judges in 
this province who thinks (and to a certain extent we concur) 
that there is no reason why legal propositions and arguments 


should not be stated in language seeking some literary excellence, . 


lightened occasionally by appropriate illustrations or gems of, 
thought which others migit perhaps think foreign to the dry 


atmosphere of a Law Court. We do not know what his views 
ponnn E 





I. Ito Pac. 331, 
A ° 
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. would be as to the following reference to the question at issue 


in the above case :— ee 


“This is a curious kind of ubiquity. You talk toitata 
distance, and yet it is at your elbow. It identiffes you by your 
voice, and immedialely it puts in motion, at a distance, a phy- 
sical agency wielding a pen aud an official seal, guided there by 
the mentality it encases, ‘This official essence floats around you 
in a sort of psychological way, and yet that physical agency is 


* so much a part of itself that, if it is destroyed, this essence goes" 


’ out of existence or perhaps is in suspended animation, until the 


physical agency’s successor is found.” —Canada Law Four nal. 


* k 
* 


The Revolution in Portugal and ne: Law.—The 
revolution in Portugal irfesistibly directs attention tg some lead- 
ing principles of public international law. It isethe privilege 
of every State to adopt any form of government it deem8 best 
suited to its internal wants and conditions, and its identity is 
never Jost so long as its corporate existence is preserved. While 
that is preserved, no internal revolution can diminishany of its 
rights or discharge it from any ot its obligations. Neither a 
change in the person of its ruler nor a complete transformation 
in the internal organization of its government can affect the 
treaties or public debts of a State so long as the corporate iden- 
tity remains. It can be safely assumed that the corporaté 
identity of Portugal has not been affected by the revolufion. 
How, then, does Portugal stand in her relations with other 
Sovereign States ?” All St&tes are forced, in their actual dealings, 
with each other, to accept the doctrine that the government de 
facto must finally be recognized. Dr. Hannis Taylor, the emi- 
nent United States Jurist and former Minister Plenipotentiary to 
Spain, writes: “ Even in monarchical countries, in which ideas 
of legitimacy and Divine right are atthe root of State institu- 
tions, while there is a greater prejudice against the acceptance 


of a new regime founded on revolution, it is practically impossi- 


„ble fọr their administrators to hold out against accomplished 
"facts. While the European governments refused to recognize 
the French Republic of 1792, because of its instabili¢y and objec- 
tionable character, they found it convenient to recognize succes- 
sively the revolutionary governments of Louis Philippe in 1830, 
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of the Republic in 1848, and of the Empire in 1852.”—TAYLƏR’S ` 
Internatinal Public Law, p. 196. The recognition of the govern- 
ment de Jacto of Portugal very clearly falls within the application 
of the doctrine fhus expounded and illustrated. 


The effect of the revolutionary change in the person of its 
rulér in Portugal on the statas of diplomatic agents maş be thus 
outlined. If after a Minister, as in the case of the Portuguese 
Ambassador to this country, has been accredited toa State and 
received by it, a revolutionary change takes place in the govern- 
ment of the State from which he comes, his functions are rather 
suspended than terminated, and during such suspension he is 
entitled go the immunities and respect due to his station. Every 
prudent government is careful not to decide prematurely by a 
formal reception of envoys from a de facto power, whether or not 
the real soveréignty has actually passed to such power. In order 
to relféve the State to which such envoys ate sent from waking 
any formal or positive decision on that subject, they sometimes 
go in the anomalous character of agents clothed with the powers 
and immuaities of ministers without being invested with the 
representative character or entitled to diplomatic honours. If, on 
the other hand, after a minister has been duly received, the 
government to which he is accredited is forcibly overthrown and 
another substituted in its place which his own country recog- 
hizes, his status is unaffécted. If, however, his own country 
fails to recoguize the new government, it is usual fora minister 
to cpntinue to enjoy the immupities originally belonging to him, 
salthough it is a grave question whether his State could claim 
for him such immunities as a right while it refuses to invest him 
with the representative character, or to recognize the lawfulness ° 
of tH government upon which such claim would have been made 
—see TavLor’s Intehnattonal Public Law, pp. 324 & 325.—Law 
Times. 


e x k 
* ° 


i Fudictal Tenure in England.—The recent establishment gf « 
two new judgeships has leda writerin the lay press to directe 
public attention to the fact that there is much misapprehensioy 
in reference to the tenure of thejudicial office. It is popularly 
believed that a judge is removable by, and only by, an address 
of both Houses of Parliament to the Throne, whereas the tenure 
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‘of judges established under the provisions of the Act of Settle- 
ment, which isthat of good behaviour (quam dru se Done gesse- 
rint) instead of at’ the royal pleasure (placito rege), places their 
dismissal still within the power of the Crown in ‘certain contin- 
gencies. Independently of the Parliamentary method of proce- 
dure for the removal of a judge under the Act of Settlemtut, the 
legal effect of their tenure of office during good behaviour fur- 
nishes the Crown with a remedy to which recourse may be Wad 
* in the event of misbehaviour on the part of those who hold office 
by this tenure. An opinion of the Law Officers of the Crown in 
1862—Sir Willam Atherton, who was then Attorney-General, 
and Sir Roundell Palmer (Lord Chancellor Selborne); who 
was then Solicitor-General—deals with the circumstances 
under which a patent office may be revoked. They state, in 
reference tothe kind of misbehaviour by a judge that would 
be a legal breach of the conditions under which the office is 
held, that when a public office is held during good behaviour, a 
power of removal for misbehaviour must exist somewhere, and 
when it is put in force the tenure of the office is not thereby 
abridged, but is forfeited and declared vacant for non-performance 
of the condition on which it was originally conferred. To the 
same effect Mr. (Lord Chief Justice) Denman stated at the Bar 
of the House of Commons, when appearing as counsel on behalf 
of Sir Jonah Barrington, who was eventually removed from the 
Judgeship of the High Court of Admiralty in Ireland by*the 
Crown on an address of both "Houses, that, independently of a 
Parliamentary addiess or* impeachment for the removal of a, 
judge, there were two other courses open for such 4 purpose. 
These were (1) a writ of scere facias to repeal the patent by 
which the office had been conferred; and (2) a criminal informa- 
tion in the Court of King’s Bench atthe suit of the Attorney- 
General. By the latter of these especially the case might easily 
be determined.— Mirror of Parliaments, 1830, p. 1897. It is evi- 


* dent that the Crown is duly empowered to institute legal 


` proceedings against the grantee of a judicial or other office held, 

“during good behaviour, for the forfeiture of such office on proof 
éf misbehaviour therein~see TQDD’s Parlzamentary Government 
of England, Ul, pp. 726+729.==The Law Times. e : 


* & 
* 
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Defamation: Publication of fiction purporting to be “ news” 
—A Likelewithout justi fication—The circumstances of the case 
of Snyder v. New York Press Co., were somewhat extraordinary, 
A short newspaper, article was published to the effect that, 
upon the assurance of a process server that Mrs. Snyder was 
anxious to see him, the native Irish maid admitted him to the 
bath room while she was in the bath tub; that the mistress 
screamed, but was nevertheless served with a subpcena ; and that 
motion was made to have subpoena vacated on the ground that 
it was impossible for the process server to identify her under the 
circumstances. Defendant contended that the article was innocent 
and’ belonged to the class generally recognized as having a 
“news value.” The Appellate Division of the Supreme Court of 
New York hela that it was difficult to perceive what news value 
it could fave, and impossible to discover its literary value, and 
thag if newspapers saw fit to give their readers fiction instead of 
news, they did so at their peril. In the opinion of the Court it 
was libellous, as holding plaintiff up to ridicule and lowering her 
character in the estimation of the community.— Canada Law 
Journal. 


* * 
* 


Impatience at the Bar — Lord Westbury, when at the Bar, 
was an impatient man with his juniors. On one occasion a 


junior reptatedly urged his leader to take a certain point, which 


fhe latter persisted was contemptible. The case went badly, 
and at last the leader took hig junior’s advice. The argument 
produced a marked effect 6n the Judge, and in the end judg. 
ment: Was :given for Lord Westbury’s client. After glancing at 
the Judge, he turned round to his junior: “J. do believe,” he 
muttered coldly, “ this silly old man has taken your absurd” 
point..—Jbzd. . 


* % 
* 


; Privy Council Appeais:—Order—No. 1578, Fudictal, dated 
22nd October 1910.—The attention of Government has been 
drawn to the desirability of giving fresh publicity to the 
fact that, save in respect of such special appeals as “the” 
law permits to the Privy Council, appealg do not lie in England 


. frome the decisions of Indian Courts, and that no petitioners, 


e en nee 





Sen 


I. 21 N.Y. Suppl. 944. 
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other than appellants to the Privy Council prosecuting 
their appeals according to the prescribed rules, wiltobtain 
a hearing in England. A notification on this subject was 
* published by Government in 1890, and the Gpvernér in Council 
is now pleased to direct that the following notification be again 
published. e . 


Notification :—It is hereby notified, for general information, 
that, except in regard to such special appeals as the law perimits 
to the Privy Council, no appeals lie in England from the decisions 
of Indian Courts, and that no petitioners, other than appellants 
to the Privy Council prosecuting their appeals according to the 
prescribed rules, can obtain a hearing in England from Hig Ma- 
jesty the King-Emperor. Petitioners proceeding to England, 
otherwise than for the purpoSe of appealing to the Privy. Council 
where such appeal lies, merely waste their money*and expose 
themselves to great inconvenience and hardship, including the 1fsk 
of finding themselves unable to return to India. 


2. The Honourable the Judges of the High Court are re- 
quested to be so good as to issue orders for copies of tHe notifi- 
cation being posted up in all Courts with translations in the 
respective vernaculars of the districts. 


* * 
* e 


The Law Officers Appointments.—In the House of Conımons 
Mr. BOTTOMLEY asked the Prime Minister what was the diffe- 
rence between the duties of the Attorney-General and the Solis 
citor-General respective), ; and whether, having regard to the 
number of other legal appointments in connection with the 
various public departments, he would consider the desirability 
of appointing only one Law Officer. 


Mr. AsguitH: In addition to the ordinary duties of a 
Law Officer which are discharged by the Attorney-General and 
tke Solicitor-General, the Attorney-General alone can act in 
ceftdin matters; for example, all criminal as well as other pro- 

e ceetlings‘instituted by the Crown are under his control and sub- 
ject ġo his direction, and the King’s Proctor acts only under his 
directions. His conseht is also required for the institution of " 


many proceedings brought to protect public rights. There are 
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numerous‘other important functions vested iu the Attorney- 
Genera]ealone of which the above are only instances, and I am’ 
satisfied from experience that the work of tue country could 
not be effectively dgne with less than two Law Officers. 


Mr. BorromLEY: Why is the seeond Law Officer called 
the Selicitor-General ? If his duties are those of a solicitor, why 
does not a solicitor get the job? 


Mr: ASQUITH: The title and the office came to us from a 
remote antiquity. I shall be happy to confer with the hon. 
gentleman on the matter privately. (Nov. 21.),—Law Journal. 


° * * 
* 


Arrears in the King’s Bench Division :—Mr. Watt asked 
the Attorney- General if he could give the House any informa- 
tion as to whether the arrears of casesin the King’s Bench 
Division had in any way been reduced by the appointment of 
the two new Judges sanctioned by Parliament in the ‘early part 
of this session. 


TBE ATTORNEY-GENERAL :—I am informed that substanti- 
al progress has already been made with the cases in the King’s 
Bench Division, and it is anticipated that before many months 
have passed the judges will be abreast of their work. 


Mr. BOwLES :—May I ask whether the judges are now 
aither sitting for a longer period on Saturdays or for an extra 
half-hour on other days ? . 


THE ATTORNEY-GENERAL :—I*believe it is a fact that they 
are eifher sitting a little longer on ordinary days or taking 


` cases at effective sittings on Saturdays. (Nov. 23).—Law Journal. , 


e 
° ** 


* 
e 


A Legal Memorial to King Edward.—The Benchers of the 
Middle Temple, in determining to commemorate the late King’s 
*long and intimate association witk their Inn, bave taken a step 
which will be cordially welcomed by the Bar, of which for neatly 
fifty years his Majesty was a member. A ‘King Edward VIP 
Memorial Fund for Legal Study and Research’ is to be esta- 
, Þlisheg, for which the Benchers will provide by setting apart 
* annually on November g—the anniversary of the late King’s 
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birthday—the sum of one hundred guineas. This sum is to be 
applied in assisting members of the Middle Temple to »pursue 
study andiesearch connected with English and, foreign law, 
constitutional law, comparative legislation and legal history, 

and such other subjects connected with the profession of the law 
as the Benchers may deem worthy of assistance. It may algo be 
bestowed as a reward for the result of past study and research 
in the same connection. The Benchers could not have decided, 
upon a more acceptable form for the memorial to take, for the 
English legal world is at present lementably lacking in provision 
for the pursuit of the higher kinds of legal study and research. 
For adequate provision for legal scholarship we must wait uatil 
the available funds—the proceeds of the sale of New In? and 
Clifford's Inn—are utilised for the creation of a great School of 
Law ; and it may be regretted that the Benchers of the Middle 
Temple, who, led by Sir Robert Finlay, have afways been 
strongly im favour of the establishment of such a school, have 
not had an opportunity of associating their fund with that scheme. 

The Benchers have also decided to commemorate King Edward's 
association with the Inn by naming some building* in the 
Temple after him. His Majesty’s connection with the legal 
profession was so intimate—and the members of the Law 
Society, the additional wing of whose Hall he opened in 1894, 
as well as the members of the Bar may take a legitimate pride 
in the fact—that all the governing bodies of the legal world mighj 
well combine to commemorate his reign. Where would a statue 
of ‘Edward the Peacemaker,’ be mere appropriate than in the 


Royal Courts of Justice ?—Law Journal. a) 
* * 
* 


Prisoners and their Solicitors and Counsel :—In a case befose 
his Honour Judge Rentoul at the City of London Court, on Nov- 
ember 29, he refused to enforce payment of a promissory note made 

ayable one week after date, and given under the following cir- 
cumstances: A man who was under trial at the Old Bailey had* 
employed solicitor and counsel; he and his surety made the 
“note in question, and on its dishonour set up that it had been 
obtåined by duress and fraud, and peen extorted on the second 
eday of the trial under threat that if it was not signed eneither | 
solicitor nor counsel would goon with the case, The learned 
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judge, thowgh he did not find either duress or fraud, came to, 


the conclysjon that payment of the note should not be enforced 
in a Court of Justice. In substance, his view seems to be that 
the lawyers of a prisoner are not entitled to retire from defence 
during the trial because they have not been paid, so leaving 
the prigoner in the lurch. We are not concerned to express any 
opinion on the different versions given by the parties to this 
particular transaction, but it is a sound rule, so faras the Bar 
is concerned, that if instructions are accepted to defend a priso~ 
ner, though not completed by receipt of the brief fee, counsel 
should not during the case retire because the fee is not paid; 
and there seems to be no sufficient reason for making a distinc- 
tion on this pofmt with respect to solicitors. ‘The position is, of 
course, made difficult for the solicitor if the prisoner gets him 
to take up*a defence on a promise or representation that the 
necessary mohey will be provided by the day of trial, and on 
that day it isnot forthcoming ; but there are legitimate means 
for providing against that contingency, aud the insistence on a 
bill or note during the actual progress of the trial is not among 
these. Itis to be hoped that the Law Society andthe Bar 
Council will make full inquiry into this matter. It is unfortu- 
nate that allegations such as these should be brought against 
the honour of members of the profession without adequate oppor- 
„tunity being afforded them of clearing themselves in the eyes of 
* the’ brethren.—Z7he Law Journal. 

Oe A 

à * 


The Legislature and the Yudiciary.—No subject could have 
been more appropriate than that which Lord Shaw chose for his 
lecture at University College last week, and nobody is more 
suited than he to deal with it, for he took a prominent part in 
the recent decision® of the House of Lords in Osborne’s Case, 
which has made the relation of the Judiciary andthe Legis- 
lature one of peculiar pnblic interest. The suggestion that the 


House of Lords in its judicial capacity deliberately perverts, or’ 


„strains the meaning of Acts of Parliament is as ungrounded as 
it is mischievous, but it is not unmatural that the ordinary 
statute as Miterpreted by the courts does ypt carry out the łn- 
tentions ôr the promises of the persons who promoted it. The 
ault lies not in the artfulness of the judges, but in the artless- 


5 . ° 
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ness of the legislators. In truth, the present procedure of 
Parliament is little calculated to produce clear and explicit law. 
A bill may be excellently drafted originally, but by the time it 

has passed the ordeal of amendment in two, Houses, it is often a 
misshapen and ambiguous mass of complex provisions. Several 
foreign Legislatures regularly append to new laws a rapport, Or 
commentary, which is drawn up by the author of the Act, and 
is regarded as an authoritative interpretation of its terms. Such 
a report is appended to “The Declaration of London,’ and would 
presumably be binding upon an English Prize Court applying 
that convention. But what Lord Shaw proposed as the solution 
of our present legislative muddles was the appointment *of a 
small and expert body to revise bills which had passed through 
Parliament, and to make such amendment as was necessary in 
the drafting of the sections in order to secure that its Dbject was 
properly attained. The bili thus revised would be “submitted to 
the twoeHouses for final approval, It is notable that John 
Stuart Mill advocated achange of the kind, or rather that he 
proposed to convert the House of Lords into a small and expert 
revising Chamber for this service. Yet even if the chaħge were 
made, the Judiciary would still be called upon to determine the 
true effect of a statute and to bring its provisions so far as may 
be into accord with the broad principles of the Common Law; 
for it is the splendid function of the judge not only to determine | 
the particular litigation between individuals, but to develop the 
whole of our law into a harmonious whole so that the innovation 
of the legislator may, be tempered by the established traditions 
of the people.— The Law Yournal. f . 


* * 
* 
e 


A Jurors Definition—Ex-Governor Hughes of New York, 
the new member of the Supreme Court, of the United States, 
recalls an incident happening when he was a law-clerk in the 

* oe of Chamberlain, Carter and Hornblower. . 


* A man was being examined by one of the firm with refer- 

' e ence to his qualifications as a juror in an important case, involv- ` 
ing a considerable sum of money., ® 

° “ You understand, ” said the jawed “what is meagt by a 
preponderance of evidence ? ” . 


= > 
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« Ves, Sir,” replied the other, promptly. 

“ Lebre have your idea of it” 

“ I understand it, I tell you.” 

“ Well, what is it ?” 

“ Why, anybody can understand that,’ 

. “Iawould like to have your definition of it.” 

«I know what it is,” replied the man, hotly. “ When I 
tel] you I know what a thing is, I know it. That’s all there 
is about that.” ° 

« Weil, what was the question I asked you.” 

“You ought to know what that was. If you’ve forgot 
your own auesnons don’t try to get me to remember them for 
you” ° 

“ I don’t want to hear any more of that kind of talk,” in- 
terposed tHe court, “ Answer the questions addressed to you by 
the gourisel.” 

“ Judge, I did. He asked me if I knew what it Was, and 
I said I did.” 

« Are you sure you understand what is meant by the term, 
t prepondérance of evidence’ ? ” asked the court, sharply. 

“ Of course I am, Judge.” 

‘“ Define it, then.” 

` «It’s evidence previously pondered."—The Green Bag. 





NOTIFICATIONS. , 


* Election of Members of°Talug Boards.-Under clause (i) of 
section 144 of the Madras Local Boards Act, 1884, the Governor 
in Council is pleased to make the following alterations in the 
rules framed for the conduct of electious of memBers of Taluk 
Boards and published under Notification No. 497 at pages 290 
to 308 of Part I-A of the Fort St George Gazette, dated 13th 
April 1909. The Governor in Council further directs, under 
séction 146 of the said Act, that the alterations shall come into ° 
Operation in all districts on the frst April 1911 :— oe 


(1) In line 2 of the definition under clause (2) of rule 4 after 
the ‘words *« undivided families” and in line 5 of the same 
éefinitien after the words “such family ” and also in line § of 


clause (1) of rule o after the words “undivided families” ane 
. ° 
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-words “joint pattadars ” shall be inserted and in lines 6 and 7 
of the said definition the words ‘for other” shall bee inserted 
after the word “its” wherever it occurs. 


(2) For the first sentence of clause (3)of rule 9 the follow- 
ing sentence shall be substituted :— 


“ The officers specified in the notice issued under clause ti) 
“of this rule shall, on the first day of September or as soon as 
„“ possible thereafter, forward to the Divisional Officer the lists 
“ for each circle, of persons falling under clauses (a), (5) (£), (é) 
“and (f) of rule 4 or clauses (æ), (4) and (d) of rule 7 whom they 
“have accepted under clause (2) and of persons falling under 
“clauses (c) and (g) of rule 4 or clause (c) of rule 7 who have 
“registered their names under clause (1) of this rule, and 
“ extracts from the lists*so forwarded shall, on or ¿before the 
“thirtieth day of September, be published in Forms A and B of 
“Schedyle II in the District Gazette together with a fotice 
“stating that any objections thereto may be made to the officers 
“named in clause (1) of this rule within the thirty-first day of 
“October and specifying the place at which the Divisional 
“ Officer wiil dispose of any objections so preferred.” 


(3) For clause (£) of rule 13 the following shall be substi- 


tuted :— 
« he holds a salaried office under a Local Board,” . 





e 

CONTEMPORARY LEGAL LITERATURE. 
“ The meaning of ‘Fige’ in an Insurance Policy ” is the 
heading of a very interesting and instructive article in the 
Harvard Law Review for December. The writer, Mr. Edwin 
H. Abbot, discusses the subject under various aspects, . namely ; — 
(x) the essential of contingency that is implied in all insurance 
contracts ; (2) the light in which negligence is looked upon in 
insurance cases; (3) the meaning of “ fire” as understood in 
insurance cases; (4) the ingredient of aéczdentin so far as it is 
amade essential to a recovery; (5) the tests of the accidental 
character of the fire; (6) The measure of damages when’ the fire . 
is partly accid ental and partly intentional ; and after a 
discussion of the leading American cases summarises his discus- 

sion neatly as follows :— Ki . 


1. Fire within the meaning of an ordinary insurance policy 
. . 


PART L] | THE MADRAS LAW JOURNAL. 39 


means combustion which is accidental with respect tothe insur- 
ed, accofnpanied by visible flame or glow. 


2. Ifthe insured, or one for whom he is legally respon- 
sible, kindles a fire With intent to injure the premises insured, 
such fire is not fire within the meaning of the policy for want 
of the accidental quality. 


e 3- If the insured, or one for whom he is legally responsible, 
kindles a fire for some useful purpose and without intent to do 
injury, in a place intended and provided for said fire, such fire 
while confined within such place is not fire within the meaning 
of the policy, and any damage done thereby by smoke or heat is 
not recoverable, 


4. The reasoning of the cases,and of the text-writers 
indicated that the same rule would be applied even though such 
fire go kindled in the place intended therefor were excessive or 
of unusual size, but the rule in Wisconsin is the other way. 


5. Ifthe fire intentionally kindled in a place provided 
therefor, accidentally causes combustion accompanied by flame 
or glow outside the limits of the place where :the original inten- 
tional fire was kindled, the second, or accidental, fire is fire 
within the meaning of the policy, and any damage done by such 
accidental ore is recoverable. 


-6. It seems to follow that where damage is caused in part 
by an intentional fire and in part by an accidental fire, only such 
damage as was caused by the accidental fir may be recovered. 


In a word, fire, as used i an ordinary fire policy, means 
fire which i is accidental with respect to the insured: Moreover, 
the accidental quality must attach to the fire itself. An inten- 
tiohal fire plus accidental damage do not constitute accidental 
fire, Insuch a cast the accidental quality attaches to the loss 
alone and is no part of the flame which caused the loss. But it 
is the cause of the loss,*not the occurrence of loss, which deter- 
mines whether there may be recovery. A fire kindled by the” 

. insured in a place provided therefor is an intentional fire. It 
cannot acquire the necessary accidental quality because smoke ° 
or heat evolved thereby daes damage. ¿The lack of this 
essential ‘accidental quality zz the fire itself is fatal to recovery.” ° 
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. The Green Bag for December 19i0 opens with a very 
interesting article on Mr. Justice Darling of the King’s, Bench 
Division of the High Court of Justice and says that an 
e appointment considered to bea jobbery when it was made has 
proved to be a very admirable appointment in the long run 
as it did in other cases like that of Blackburn by Lord Canapbell. 
It goes on to add that Mr. Justice Darling belongs to that limited 
number of Judges who temper their knowledge of law with 
knowledge of human nature and letters. The article isnot merely 
a sketch of the life-history of Mr. Justice Darling and his 
qualities as a Judge but is an interesting resume of the English 


judicial system and its admirable characteristics. 
e e. 


BOOK REVIEWS. 








The Malabar Compensation for Tenants Improvements Acal of 
1g00: BY A. V. GOVINDA MENON, B.A. B.L., High Court Vakil, 
Calicut. Messrs. Higginbotham & Co., Mount Road, Madras. 
Price Rs. 2.—This is a commentary on the Malabar Compensation 
for Tenants Improvement Act, I of 1900, and will be particularly 
useful to Malabar practitioners. The cases under each section 
have been carefully selected and the notes are full. We trust 
the book will be found useful to those for whom it is intended, 





Principles of Liability for Interference with Trade, Profession 
or Calling: A thesis approved by the University of Calcutta for 
the degree of Doctor.of Laws. By Sarat CHANDAR BASAK, M.A., 
B.L., High Court Vakil, Calcutta.—The author has published, in 
pamphlet form, the thesis which he had to write for his obtaining 

* the degree of Doctor of Laws of the Calcutta University. There 
is an interesting and learned discussion on the subject dealt with 
and much useful information is contained in the pa.nphlet. 





. Kerr on Fraud and Mistake:—By SYDNEY EDwarb WIL; 
LIAMS, Barrtster-at-Law : 4th Edition. Sweet & Maxwell, Limi- 
ted, London. Price 25 s.—No introduction is necessary for - 

* such a standard work as Kerr on Fraud and Mistake, The last 
edition was in 1902 and eight years is long enough for the pub- 

“lication of a new edition. Moreover, since the last edition there 


has been a fairly large number of decisions on the subject‘and 
e . 
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many important alterations in the law. All these decisions. and’ 
the altefåtřons have been embodied and the book has been 
thoroughly revised. The editor must be congratulated on his 
successful revision of the book without increasing its dimen_ 
sions. We have no doubt that the present edition will be 
found ‘useful by the members of the profession. 





* The Detection of Forgery: A Practical Handbook: By D.BLACK- 
BURN and CAPTAIN WAITHMAN CADDELL. Charles and Layton, 
Farringdon Street. Indian Agents Messrs. R. Cambray & Co. Price 
6s.—This is a practical book for detecting forgery. The authors 
have given very useful suggestions for the detection of forgery. 
We think the book will be found useful by bankers and members 
of the Bar and the Bench. ° 


_——— 


A Digest of English Civil Law. EDWARD JENKs, Book II, 
Part II. Zørżs: Concluded by J. C. Mites Butterworth & Co., 
London.—This part deals with the remainder of the branch of the 
Law of Torts, The portions dealt with are those relating to the per- 
sonal, donfestic and contractual relations, conspiracy, administra- 
tion of justice, reputation. The author has added a section dealing 
with Torts in respect of public rights, execution and distress, and 
a section on deceit. It is difficult to follow the author’s headings 

eand the order in which he bases them, but in all departments of 
law, and especially in one relating to Torts, it is difficult to have 
scientific and logical headings exclusive of* one another. One 
special feature in the treftment eof the subject by the 
` editors isethe subject of ‘negligence’ which is treated by most 
writers on Torts under a separate heading but which is only a 
ground of liability in specific cases and the editors have suc- 
ceeded well in introducing the subject under appropriate head- 
ings. The principles are stated succinctly and accurately and 
the present part maintains the reputation of its predecessors and 


we have no hesitation in commending the book to students and ° 
practitioners, a 


+ 





The Hindu Law of Inheritance : By Str Ernest Josy 
TREVELYAÑ, D. L., lately a Judge of the High Court, Calcutta. 
Messrs. hacker Spink & Co., Calcutta. Price Rs, r2. 
This is acompanion volume to Trevelyan’s work on 


1910,— 
Family , 
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‘Law. The author deals with a most difficult subject—the Hin- 
du Law of Inheritance. The authoris pretty accuratédin stat- 
ing his principles wherever these are based upon case-law. 
With respect to the Mitakshara Bandhus the author states the 
conclusions of Sarvadikari and Siromani, which have now become 
altogether exploded. The author, of course, wherever tlfere are 
express decisions contrary to the order stated by the above 
writers, notes the facts with the references. He, however, makes 
no attempt to discuss their views nor to note how the other 
principle cannot be equally good if the principles gathered from 
the decided cases or the texts are logically reasoned out. Thus the 
author apparently adopts as correct Sarvadhikari’s and Siromani’s 
classification of the mother’s tather’s tather and his descendants 
and the mother’s paternalyrandfather’s father and their descend- 
ants as Atma Bundhus ex parte paterna. They age according 
to the express statement of Vijnaneswara, Matru Bandhus. eThe 
book, however, makes an attempt to work out the order of succes- 
sion, though without discussion, and the author must be congra- 
tulated upon the attention and labour bestowed by hing upon one 
of the most difficult subjects of the law. 


-o 


The Law Relating to Waters: By H. J. W. COULSON, B. A., 
and W. A. Forges, Barristers-at-Law. Third Edition, 1910.6 
Messrs, Sweet and Maxwell, Limited, London, Price 37 s. 6 a@— 
Scarcely any recomthendation is necessary for sucha work as 
the Law of Waters*by Messrs. CoBLSON and Forses which has 
now come to be recognised as a standard treatise on the subject. í 
The last edition was published in 1902 and since then there 
have been mote than 300 cases decided in the English and Igish 
Courts and various Acts of Parliament hav¢ been introduced on 
the subject. The present edition maintains the reputation of 
its predecessors and altogether we think, it will be found useful 


to the profession. 


° Henderson’s Cgiminal Procedure Code: Kighth Edition: 
By Hart BHUSHAN MUKERJI, Vakil, High Court. Çalcutig 
Thacker Spink & Co. Price Rs. 22-8 o.—This is a revised 


petitiom of Mr. Henderson’s Commentary, on the Code of Cri- 
è 
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minal Procedure. Since the publication of the last edition: 


in rg905**tlte author, a Judge of the Calcutta High Court, 
died, and the revision was undertaken on behalf of the 
publishers by the present editor, Hari Bhushan Mukerji, a Vakil 
of the Calcutta High Court, himself the author of an annotated 
edition*of the Criminal Procedure Code. Mr. Henderson’s book 
was found eminently useful both by the Bench and the Bar and 
tht present editor has spared no pains to maintain the standard 


of the previous edition and to increase further the usefulness of” 


the book. He has embodied the cases from the non-official re- 
ports without exception. The size of the book is rather un- 
wieldy, but being the first attempt to revise the work of another, 
there must have been considerable difficulties in keeping to its 
original dimensions or reducing itsesize. We hope that the 
book will be gound useful by all those concerned with Criminal 
Laweand Procedure. 





Sohont’s Code of Criminal Procedure: Seventh Edition: 
By N. T. SHamManna, B.A., B.L, Vakel, Madras High Court. 
Madras: ° Addison & Go, Mount Road. Price Rs. 16.— 


. Mr. Sohoni’s commentaries have been remarkably popular 


with those concerned with the administration of criminal 
justice. The last edition was published in 1908 and within a 
short space of two years a fresh edition has become necessary. 
TRe work of editing has this time fallen upon Mr. N.T. Shama: na, 
a Vakil ofthe Madras High Court, All cases up to the end of 
Atigust 1910 have been emBodied. «We feel no hesitation in 
commending the book to Judges, Magistrates and the pro- 
fession, 





* The Travancore Law Fournal. Edited and published by 
K. G. Patamasvara Menon, B.A,B.L. Vakil High Court, 
Travancore. Printed at Subodhini Press, Travancore; Subscrip- 


tion Rs 6. per annum. We owean apology for not noticing earlier. 


this new venture made by some of the members of the Travancore 
Bar. The fact that the work of reporting is in the hands ofa clerk | 
of the Travancore High Court not being a member of the Bari is 
itself a sufficient justification for the present publication apart 


from other reasons mentioned in the prospectus. We wish every ° 


success to the learned editors in their new venture. 


6 > ; 
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* The Law of Legal Necessities and Obligations: By HARIDAS 
CHATTERJEE M.A., B.L., Pleader, Khandwa assisted by P.R. Caa- 
TERJEE, 1910. Messrs. R. Cambray & Co., Calcutta. Price Rs 8.— 
The subject-matter suggests a wide fielde for inquiry and dis- 
cussion but apparently the author has confined himself to what 
has become a familiar term in Hindu Law—legal netessity. 
The question of legal necessity arises in Hindu Law in 
the case of alienations by widows, of members of a joint Hindu 
family, and by guardians, ete. The author discusses the Hindu 

- Law texts and the decided cases bearing on the subject. He does 
not content himself with noting merely the effects of the cases 
but subjects them to criticism wherever he thinks necessary. On 
the whole the learned authors have taken great pains in present- 
ing in areadable form the mass of the case-law bearing on the 
subject and in stating the principles accurately. JW e commend 
the book to the profession. - e 





The Examination of Witnesses in Court: By E.H. WROTTESLEY, , 
Barrister-at-Law. Sweet and Maxwell, Limited, London, 1910. 
Price 5s.—This is a book which will be found . useful by 
members of the profession, especially beginners. Some matters 
relating to professional etiquette are also stated. 





Acknowledgments. 

We beg to acknowledge receipt of the following publications :— 7 

The Law relating to Electrical Energy in India by the Electrical’ &d- 
viser to the Government of India. 5 

Confessions and Ęvtłdence of Accémplice by P. N. Chaudri: Second Edi- 
tion, IgIo. 4 A e . 

The Workmen’s Compensation Act, 1906, by Addingtou Willis: e 
Eleventh Edition 1910. Messrs Butte: worth & Co. Price 5 S» ° , 

The Indian Railways Act IX of i890 by Day abhai Ijat Ram and Popat 
Lal Amthasa Shah. Pleaders, Ahmadabad, 1910. 

Hindu Law, by J. R. Gharpure, B.A. L.L.B. Vakil, High Court, Bombay. 
Second Edition, x910. Price Rs. 5-8-0. ; 

The Solicitor’s Clerk, Part II, by Charles Jones, 5th Edition, Igro. 
Effinghan Wilson, 54 Threadneedle, Street. . 

The Mahommadan Law of Inheritance by, M. M. Ishfak, BL. Vakil 
High Court, Calcutta, 1910. : 7 


e » Travancore Almanac, Directory for I9II. 
Allahabad Law Journal for a ove tee January 1911. 
e Caleutta Law Journal one wee ene woe Do. 
Calcutta Weekly Notes ass vee vos wee De 
a Kathiawar Law Reports oo we ss oes Do. 
Law Notes e ave gu ued tee io @ Do.. 
Law Students’ Journal eos ove eee ee 2 Do 
Punjab Law Reporter, aes ase see e a Do. e 
The Law Joarnal ah s Cee PR Do, 
The Lawyer toe: wa eee ogi Do 
k e 
e 








Vor. XXL] FEBRUARY, rọrr. ` [Parr II. 














THE LAW OF DEFAMATION. 
THE PRIVILEGE OF COUNSEL. 
The privilege of counsel in England is based upon the 


‘principle that it is necessary to the due and proper administration 


of justice that counsel should be absolutely free and unfettered 
in the discharge of their duties. In Kennedy v. Brown’ ERLE. C. 
J. says :“ The advocate is trusted with interests and privileges 
and powers almost toan unlimited degree. His client must 
trust to him at times for fortune and character and life. The 
law trusts him with a privilege in fespect of liberty of speech 
which is iw practice bounded only by his own sense of duty, and 
hemay have to speak upon subjects concerning the deepest in- 
terests of social life and the innermost feelings of the human 
soul. * * * His words and acts ought to be guided by a 
sense af duty—that is to say, duty to his client—binding him to 
exert every factilty and privilege and powerin order that he 
may maintain that client’s right together with duty to the court 
and himself binding him to guard against the abuse of the powers 
and privileges intrusted to him by a constant recourse to his own 
sense of right.” 

Again in Munster v. Lamb,? which settled the law in Eng- 
Jand on this subject, the Master of the Rolls says: “If any one 
needs to be free of all fear in-the * performance of nis arduous 
duty, an advocate is that person. His is a position of difficulty : 
he does not speak of that which he knows, but he has to argue 
and to support a thesis, which it is for him to contend for; he 
has to do this in 8uch a way as not to degrade himself; bit he 
has to do it under difficulties, which are often pressing. If in 
this position of difficulty he had to consider whether everything 
which he uttered were false or true, relevant or irrelevant, , ‘he 
could not possibly prefer his duty with advantage to his client ; 
and the protection which he needs and the privilege which ease 
be acc@rded to him is needed and accarded above all for the 
benefit and advantage of the public.” : 

iE ARIES SAPS EN ee era ee 


p (1862) 32 L. J. C. P. CN. S.)'137. 2. (1883) 11 Q. B. 588. 
: e 
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* Under the English law a counsel is absolutely privileged 
for anything which he may say during the course of a’ ffdicial 
proceeding, whether the same is said maliciously or be irrelvant 
to the cause. (Vide OoGERS on Libel, p. 225, 4th Edition). This 
doctrine of English law, however, has been of gradual growth. 
The earlier English cases only went so far as to hold that æ 
counsel was privileged (1) if what he said was pertinent to the 
cause, or (2) if what he said was according to his instructions.* 

` In Brook v. St? Henry Montague the court held that “a 
cotinsel in law retained hatha privilege to enforce anything 
which is informed him by his client, and to give it in evidence, 
being pertinent to the matter in question, and not ,to exgmine 
whether it be true or false ; but it is at the peril of him who in- 
forms him.” In R. v. Skéaner,? however, LORD MANSFIELD 


C.J: said: “ Neither party, witness, counsel, jury ore judge can ' 


be put to answer, civilly or criminally, for words spoken in offict.” 
This case is referred to in Munster v. Lamb? and appears to lay 
down for the first time the doctrine of absolute privilege with 
regard to counsel. IniHodgson v. Scarlet* it was held hy.Lorp 
ELLENBOROUGH C. J. that “an action for defamation will not 
lie against a barrister in a cause pertinent to the matter in issue.” 
In Kennedy v. Brown, ERLE C. J. laid down the doctrine 
of absolute privilege in the language already stated. In Dawkins 
v. Lord Rokeby’ the Court of Exchequer Chamber presided over 
by KELLY C. B. and consisting of nine judges held that “ the 
authorities are clear, uniform and conclusive, that no action of 
slander lies, whether against Judges or witnesses or parties for 
words written or spoken in the ordinary course of any proceeding 
¿before any court or tribunal recognised by law.” „See also 
Floyd v. Barker” and Revis v. Smith. In Wood v. Gunnim% 
GLYNN C. J. says: “It is the duty of a eounseltor to speak for his 
client, and it shall be intended to be spoken according to his 
client’s instructions.” In Flemt v. Prke1*, BAYLEY J. says: 

S Mhe law presumes that he acts in discharge of his duty, and ` 
in pursuance of his instructions.” The decision of the court of 





K 1606) Cro. Jac. a 2. (1772) Lofft 85. 
(1883) 1190. B.5 4. (1818) x P mae 32 ° 
PS (1862) 32 C.J.C. $ it. S.) 137. 6. (1873y L. 255. 
7. (1607) 12 Reports 24. 8. Se 18 č B a s. 25 Lg. 
9. Style, 462. (C. P.} 195. ` 
10. (1824) 4 A. and B. 473, 
e e 
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_ Appeal in - Munster v. Lamb', however, removes all limitation 


whatevgy on the absolute privilege of an advocate for all words 
uttered in the course of his duty. 

Turning to the Indian law on the point, we find a division 
of opinion. The Madras High Court on the one hand has fol- 


. lowed éhe English law onthe point in its integrity, whilst the 


High Courts of Calcutta, Bombay and Allahabad have refused 
te follow the English rule, and have held that S. 499, with 
its ten Exceptions, of the Indian Penal Code is exhaustive om 
the subject, and that unless a counsel comes within exception 6 
of the code he is not privileged. The Chief Courts of Mysore and 
Burma have followed the Bombay anà other High Courts. 
Before’ discussing the relative value of these two rulings, I 
propose to briefly review the leading Ipdian cases on the point. 


In Sulligan v. Norton?, a full Bench of the High Court of 
Madras consisting of Sır ARTHUR J. H. Contins, Kt., C. J., Mr. 
Justice Kexnan, Mr. Justice MoTHUSAMI Arvar, Mt. Justice 
Branpt and Mr. Justice PARKER held that “an advocatein India 
cannot be proceeded against civilly or criminally for words 
uttered in his office as advocate.” The English authorities were 
gone into at length and their Lordships held that the law as laid 
down in Munster v. Lamb‘, was good law in India. The 
Chief Justice, in meeting the argument advanced by the 
Advocate-General that the rules of the English Common Law 


„did not apply to advocates in this country in cases of defamation 


—5. 499, Indian Penal Codé — and thdt a person uttering 
defamatory words against anotber would be’guilty of defamation 
unless he came within the 9th exception given by the Act, said 
that the Common Lawis that an advocate is not civilly or cri- 
mally responsible for anything he may say in His office as ad- 
vocate. The courts in this country are undoubtedly bound to 
administer, within the original jurisdiction, zvter alta, the com- 
mon law as it prevailed in England in the year 1726, and which 
has not been subsequently altered by statutes especially extended 
or by the Acts of the Legislative Council of India. The other 
judges concurred in this view. In Raman Nayar v. Subrahman-* 
yar? it was held that “the English authorities on the subject 





+ 1, (1883) I1 Q. B. 588. 2. (1886) I. L. R. ro M. 28. 
: 3: (1893) I. Le R. 17 M. 87. 
. e 
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apply to India.” See also Narayana Chariar v. Ranga Atyan- 
gart In Pachatperumal v. Dasi Ti hangam* it was, laid down 
that the dictum “no action lies whether against judge, counsel, 
witness or parties for words written or spoken in the ordinary 
way of any proceeding before any Court or tribunal recognised 
by law” will also apply to an accused person ‘‘ in respect „of. 
questions put by him in good faith for the purpose of defending 
himself” In Zn re Nagarji v. Trikamji? it was held that “jn l 
‘the case of an advocate, when express malice is absent, a court 
having due regard to public policy, would be extremely cautious 
before depriving him of the protection of exception 9, S. 499, of e 
the Indian Penal Code.” Held also “ that Sullivan ve Norton* is 
not an interpretation of S. 499.” Held further ‘that tht I.P.C. 
should be construed without reference to the English law.” In 
Emperor v. Purshottomdas Ranchordas® it was held by Mr. 
Justice CHANDAVARKAR and Mr. Justice Knicut that “when 
a pleadet is charged with defamation in respect of words spoken 
or written, while performing his duty es pleader, the court 
ought to presume good faith and not hold him criminally 
liable unless there is satisfactory evidence of actual mfalice and 
unless there is cogent proof that unfair advantage was taken of 
his position as pleader for an indirect purpose.” In Abdul Hakim 
v. Tejchandar Mukerji® it was held by Mr. Justice STRAIGHT and 
Mr. Justice TYRRELL that “the law of defamation which , 
should be applied in India for defamation is that laid downein 
the I. P. C. and not the English law of libel and slander.” 
In his judgment Mr. Justice STRAIGHT said: “ No doubt the 
principles enunciated in numerous English decisions bearing on * 
the point strongly favour this contention. But we do not consi- 
der that we are arbitrarily bound to follow these precedents or 
to adopt them as conclusively applicable to all libel or slander in 
our Courts. The state of society and the condition of things 
in the two countries is wholly dissimilar, and tolay it down 
as an inflexible rule that any false and malicious statements, xo 
nàtter how defamatory, may be made with impunity if only 
embodied in a petition filed in reference to some pending case, 


L o e a OnE ES nnn EaRSaR 


I. (1891) 2 M. L. J? 94- 2. (£908) ILR. 31 M. 400. * 
e 


3 (1894) I9 B: 340. 4. (1886) I. L. R. 10 M. 28. š Pe 
5. (1907) 9 Bom. LR. 1287, 6. (1881) L.L.R. 3 A. 815. 
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could not ‘but entail the most mischievous consequences,’ 
In LsuraPrasad Singh v. Umrao Stngh* Mr. Justice AIKMAN 
held that “the principles of English law did not apply to prose- 
cutions for defamation under the Indian Penal Code.” In his 
judgment he said: “It may be true that.the principles of public 
policy according to English law and some Indian decisions 
ought to guard the statements made by accused persons for their 
own protection. But when there is a substantive law which 
can be appealed to for information and guidance, the safet 
course is to look to ascertain some intelligible rule or rules by 
which the determination of cases like the present should be regu- 
lated. The Indian legislature might, „had it chosen, have so 
framed’S. 499 of the I. P. C. as to afford to parties, counsel and 
Witnesses in this country the same protection against indictment 
for defamation, which they havein England. The fact remains 
that it has not seen fit todo so.” In Emperor v. Ganga. Prasad 2 
—in the case of a witness—Sir G. Knox C. J. and Atxman J. 
held the Penal Code was to be applied. In Queen v. Pursotam 
Das? Kemp and GLOVER JJ. of the Calcutta High Court ruled 
that “ the case was considered as governed by the provisions of 
the Indian Penal Code.” 


- In Greeny. Delaney*, PHEAR and JACKSON JJ-held that 
“the criminal law of this country with regard to defamation 
depends on the construction of S. 499 of the Penal Code and not 
in? what may be the English law on the same subject.” In 
Augada Ram v. Namai Chand® it was hetd by Str W. COMER 
PETHERAM C. J. and Mr Jéstick Rampini that “the law of 
defamation in India was contained in S. 499 of the I. P. C. with 
its ten exceptions.” 


° It will be seen from the cases quoted that in the case of the 
Calcutta and -Allababad High Court the question of coun- 
sel’s privilege has not come directly before the courts. But it is 
submitted, that it is clear from the law applied in the case of 
defamatory statement in pleadings, that should the point ever" 
arise,the Calcutta High Court will follow the ruling of the Bom- 
bay =e Court in In re Nagarji w. Trikamgi*; whereas the ° 





oo ee 
T 00) I. L. R. 22 A. 234. ° 2. (1907) I. L. R. 29 A. 85 (F. B.) 
3: o 3 W. R. Cr. 45. 4. (1870) 14 W.R. Crp. 27. 


5- (1896) I. L. R. 2g C. 867. 6. (1894) I. L.R. 19 Bom. 340, 
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. Allahabad High Court will apply exception gof S. 499 read 
together with S. ro5of the Evidence Act, that is, goedesaith will 
not be presumed, but the accused will have to prove the same. 

The view taken by the Madras High Gourt, #t is submitted, 
is wrong for the following reasons :— 

(1) The Privy Council has repeatedly held that the 
courts in India should confine themselves to their codes and not 
attempt to explain or add to the same by reference to English 

‘authorities. (Vide Crawford v. Spornee*, Mooshee Burloor 
Rahem v. Shunesoomissa® and the preface to Mayne’s Criminal 
Law.) 

(2) The essence of a code is that it is exhaustive. Of 
course some codes do not profess to be exhaustive, “e.g., the 
Indian Contract Act. The same cannot, however, be said of the 
Indian Penal Code, which is undoubtedly a most carefully draft- 
ed statute, There are nine exceptions to S. 499 ofthe 
Penal Code which specify nine different occasions in respect to 
which defamatory imputations are privileged: and as it would 
have been easy to have embodied in a single exception, a general 
definition of what constitutes a privileged communication, it 
must be taken that this enunciation of occasions was intended to 
be exhaustive. 

See also in this connection the observations of Justice AIK- 
MAN above quoted in Jsurt Prasad v. Umrao Singh*, The argu- 
ment of the Chief Justice in Sullvan v. Norton* about the 
applicability of English law carries on its face its condemna- 
tion as the Indian Penal Code is afi enactment of the Legislative 3 
Council of India. . 

The view taken by the Bombay High Court, it is submitted, 
is also wrong. Š 

The Bombay High Court holds that im cases of defamation 
the Indian Penal Code is to be looked to and not the English law 
on the subject, and thata counsel to bẹ privileged must come 
under exception 9 of S. 499 of the I. P.C. At the same time 

“tHe Bombay High Court holds, with strange inconsistency, that 


- wood faith is to be presumed in favour of counsel. Thisis in 


direct contradiction of S. 105 of the Evidence Act, which lays it 
eo s 4 z 


I. (1846) ‘4 M. I. A. 179 at 187. 2. (1867) II M. I. A. 531 at 604. 
3. (igon) I. L. R. 29 A. 985 (F. B.) 4. (1886) LL. R. 10M. 28. 
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down that when a person is charged with any criminal offence the 
burden of Proving the circumstances bringing the case within 
any of the general exceptions in the I. P. C., or within any 
special exception'or proviso contained in any other part of the 
same code, or in any law defining the offence, is upon him and 
the cour? shall presume the absence of such circumstances. 

Sir GEORGE Knox, in his judgment in Zsurt Prasad v. Umrao 
Singh’, considers this objection at length and is of the opinion 
that itis a valid and sound objection. 

The view taken by the Allahabad High Court, namely, 

"that all questions of defamation are to be decided not by re- 
ference tothe English law on the subject but by S. 499 of the 
I. P..C., read together with S. 105 of the Evidence Act, is, 
it is submitted, a view in accordance with law. 

® B. C. S. LAWRANCĘ, B.A. (Cantab.) 





s Barrister-at-Law (Inner Temple). 
l TRANSLATION. 
APARARKA’S COMMENTARY ON YAGNAVALKYA. 
: (Continued.) 
‘Moreover, 


“Tf he makes the allotments equal, his wives to 
whom no separate property has been given by the 
husband or the father-in-law, must be rendered 
partakers of like portions.” , 115 

“If the father makes an equal division of the wealth on 
account’ of the sons, his own? wives who have not been given 
peculiar * property (stridhanam) either by the husband (himself) 
or by the father-in-law, (ze. his father), should be made parta- 
kers of equal shares, with the sons. The meaning is that every 
one of the wives should be made the possessor of a share equal 
to the share of a son. 

«the author * speaks‘of another reason for inequality in 
division. l 





x. (1907) I. L. R., 29 A. 985 (F. B.) ° 
1, The Mitakshara, prescribes an equal share to women. If they have 


peculiar property, half a share is prescribed. Visvarupa inciudes also the. 


widows òf sons and grandsons. He fixes the maximum at 2,000 panams or 
so much as witl be equal to their stridhana. 
_ 2. £.é., Separate. 
3. Yagnavalkya, 


Sloka 115. 


Sloka 115. 
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u The separation of one who is able ‘to support 


. Relinquish himself and is not desirous of participatiorf*(may be 


- ment of 


"share. 
e 


completed) by giving some trifle.”’ 


To the son who on account of his capacity to earn wealth 
does not wish (to participate in) his father’s wealth (or) to one 
who, though capable of earning wealth, through laziness, does not 
make efforts conducive to the acquisition and protection of 
wealth, to him after having given some worthless and trifling 
wealth, the separation should be effected by the father ; other- 
wise, dispute will arise either with him or his descendants.’ 
This (is) with regard to the property acquired jointly by the sons. ; 
But in ancestral property, he (the son who is capable of earning 
and is not desirous of participation, etc) will surely obtain an ` 
equal share. s l é - 

Manu :—“ If any one of the brothers has a competence from his 
own occupation, and wants not the property (of his father), ùe may 
be debarred from his own share, some trifle being given him asa 
consideration.’’* i 


ameaga: (Swakathamchath Brathrubihi.} ie. “ From 
their own shares” meaus from the wealth earned by themselves. 

From the context, something else is expressed. Here S 
Narada: “He, who, being devoted to family affairs attends to 
them should be respected by the brothers with food, clothing and 
conveyance2”. ° . 

Apastamba :—All (brothers) who are devoted to (their sastraic) 
duty, are participafors, * He who gives (wastes) wealth contrary to 
the sastras, though (he be)* the eldtst, should be made a ion “parti- 


cipator.* Ki 


aqay (Adharmena): contrary to sastras, t.2., by gambling, etc, 
zoar (Dhravyant) t. e.n wealth like gold, cow, clothes etc; 


_ afactaaia (Pratipadayati) i.e., gives, wastes or other wise disposes, 


Gautama :—“ According to some, the son born of a wife of the 
same caste shall not obtain (a share) if ke be living unrighteously.”5 
ee von iJ 








. 1. Manu Oh. IX: §. 207. 


2, S.B. E. Vol. 33: P 198. Narada, Ch. 13, $- 35 

3. Cf. S. B. E, Vol. 2, p. 135- Apastamba, Ch. 2, §. 14. 

4. Cf. S. B. E. Vol. 2, p. 135. Apastamba, Ch 2, § 15. S 
5. S. B.E., Vol. 2, p- 305- Gautama, Ch. 27, §..40. H 
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“Manu :—“ All (those) brothers who are addicted to any vice lose, Sloka 115. 


their titleetg inheritance.” ? Relinquish- 


Sankha and Likhita :—“ To one who has lost his caste (and ae 


who is not allowed to eat or drink from a common vessel), wealth, ° 
oblations of food and libations of water cease.” 

l AT: (A papatriteha) is one who has lost his caste, ze, 
one who has been excommunicated by (his) kindred on account of 
his apostacy.—R#4 Riktham (¢.e.) Father’s property: To one 
who occupies the position of a son, the wealth of the kindred also. 

The author says :—Unequal partition has been deait with. 
As it is legal, it cannot be disputed. 

“ ¥o those separated by greater or less shares, 
(the partition) made by the father i is pronounced (by 
the SN legal.”? 116. 


Lhat (partition) made by the father in respect of wealth 
earned (either) by the sons (or by himself) is legal witt regard 
` to the sons possessing partitioned wealth separated in greater or 
‘less shares. That (share) determined (as it is) by the father 
_ cannot bé disputed. 

Brihaspati :—‘‘ Those to whom, shares, even or uneven, have 
‘been allotted by the father; by them, the shares should be adhered to 
l accordingly ; otherwise, they are liable to be punished”;? 

The author now propounds another method of partition, 
- characterized by its agent, action (the mode of making it) and 
_ time. : ° 

«The sons should after the death of their parents, 
equally share the assets. Of the mother’s property, 
the daughters must share what remains after 
paying (her) debts ;in their absence, (their) des- 
cendants.”’ . è 117. 

After the death of the mother and the father, the sons 
should make an equal divis.on of their assets and liabilities and 
should each take a share. Therefore, whatever share one takes, of` 
the assets, so much also of the liabilities he should take. 








I. Mann, Ch. IX, § 214. 
2. Cf Gileheboke: —«“ A legal distribution made by the father among 
sons separated by greater or less shares is pronounced valid.” 
3. S. B. E. Vol. 33» Py 370. Brihaspati, Ch. 25, § 4. 
2 


Sloka 115. 


E2 THE MADRAS LAW JOURNAL. [VOL. XXI. 


: While thus (making a division) in cases of uneven partition, 


Partition of the Proportion in which division has been made by he father 


mother's 
wealth. 


himself, z.e., four, three or two, in the same proportion debts 
also must be divided as in the case of assets. e 

As for the mother’s effects, what remains after discharging 
her debts, that—her daughters Should divide. In the absence: of 
daughters, their descendants, z.e., the daughter’s descendants. 
In the absence of daughters or their descendants, the sons only 
“should divide their mother’s property. So says 

Katyayana :—“ In the absence of daughters, the (mother’s) 
wealth goes to the sons. The wealth given by relatives, in the 
absence of (those) relatives goes to the husband.” z 

That the sisters who have their husbands alive shall share 
with their relatives (brofhers) has been established as the rule 
of partition with regard to women’s wealth. e 


Manu.—* On the death of the mother let all the uterine brothers 


and uterine sisters equally divide the maternal estate.”? The (word) 
and here is used in a disjunctive sense and not ina conjunctive 
sense. Whenin a disjunctive sense, maiden daughters take the 
preference. As Manu himself says: 


“ Property given to the mother on her marriage is inherited by 
her maiden daughter.” 2 


But Gautama says that the capacity to take the mother’s wealth , 


is with indigent daughters (though given away). e 

“A woman’s wealth to the maiden daughters and to the 
daughters who are not well ta do, 2.2 aaRiRaT.”? ? 7 

aoa (Apratishtita) : means one who is childless or poor 
or unfortunate. 

Brihaspati:—‘The wealth of a woman (goes) to Sher 
sons. The daughter also shares init, ifa maiden. If married 
she will get something.”* 

aoe Yautukam i.e., separate property, HARTE (Manamalrakant) 
means ‘a little.’ 


e Vasishta :— A mother’s parinahyam, woman only should take. 





eI. Manu, Ch. IX, § 192. 2. Manu, Ch. IX, ¢ 131. 
3. S.B. E., Vol. 2, p. 302. Gautama, Ch. 28, § 24. è 
4. S.B, E., Vol. 33, p. #83. Brihaspati, Ch. #5, § 87. od 

e . 


. 
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feo ( (parinahyam) (2. e.) jewels, etc. In the case of a childless’ Sloka ka 315 


woman's Wealth, Manu says: 


«The wealth given by the father toa woman in any manner, 
that, the Brahmini gir? (step daughter) or her čescendants shall 
take 1.” 

s By the father” is only illustrative. Daughter means step- 
daughter by the qualifying word Brahmint. While thus, when 
the married daughters are well off, even the sons get a right ig, 
the mother’s wealth. In this matter Manu speaks of a pecu- 
liarity2:— 

“ Even to the daughters it is fit that something should be given 
accordiag to their deserts out of the maternal grandmother’s pro- 
perty on the score of affection.’’3 i 

The nfeaning of the verse “ The sons should divide the 
father’s wealth after the parents” is :—If they divide after their 
parents’ death, they should divide the wealth, etc., equaily. This 
relates to the partition among the brothers. Therefore, if the 
brothers divide even during the father’s lifetime they should 
divide only equally. By implication, it follows that this rule 
does not apply to the partition by the father; and not that the 
sons should divide only after the death of the parents. 

Manu says :— They may live united: or by desire of multi- 

e plication of religious duties, they may live separated.” 
° By partition peligions duties are F eulliplicd: Therefore, partition 
is laudable. + ° 
° As to what he himself has said :- ° 

“The*eldest son alone may take the father’s wealth in its entire- 
ty and the others may live under him as they lived under their 
father." :— 

This should bee understood where the younger brothers 
have not finished their Vedic studies or are unfit for a share by 


Partition of 
mother’s 
wealth. 

e 


reason of lunacy, etc., «or have not attained majority. In this 


matter Katyayauna (Saye — 


ee 
“ Partition is ordained to those who have attained majority ; ang 
men attain majority in their sixteenth year.” 


——e. 
1. Cf. B. $., Vol. 14, § 89 “Lethe daughters é@ivide the nuptial pre- 
sent of theie mother” Vasishta Ch. 17, p. 46. 
2. _Ménu, Ch. IX, § 198. 3- Manu, Ch. IX, § Ig. 
4 Mann, Ch. IX, § III. 5- Manu, Ch. IX, § 105. 
e 
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Sloka 115.. | Non-attainment of majority is illustrative. The non-attain- 


Partition by Ment of Vedic studies is also a cause of non-partition.**So says 
brothers. Harita : 


« They should live united if the younger Brothers have not com- 
pleted their Vedic study.” i 


Narada :— 

“ The senior brother shall maintain all (the junior brothers) like 
their father if they wish it ; even the youngest, if able, (may do sb). 
The protection of the family depends on one’s ability? and Narada 
says that only after disch arging the father’s debts, his wealth should 
be partitioned. 

« What remains after the father’s funeral and after discharging 
the father’s debts shall be divided by the brothers ; otherwise the 
father becomes a debtor.” 7» 


DITTA: pitrudaya t.e., funerals. So says a 


Gautama: “ All the brothers should give (perform) the fuffera!s 
together.” 

Katyayana :—“At thetime of partition, whatever debts have 
been incurred by the brothers or the paternal uncle or the mother, 
for the family, should be paid by all. Incase of dispute, that debt 
which is proved by evidence should be discharged by payment to 
the proper person. Otherwise, not.” 

Arrant: Virodhat parathaha: After litigation. , . 

To the same effect : 7 

« The debt of one’s father, his own debt incurred on account of 
those of his father and one’s, own debts 3, must be discharged {dy 
him) jointly with his kinsmen, when partition is made.” 

The meaning of this (is) “ That which has been given for 
dharma, and that which has been given away out of affection 
and that which has been ordered to be discharged (all these if 
known) should be divided and their discharge shall not be from 
out of the father’s wealth.” The meaning is: That which is 

- meant for dharma and that which is promi sed out of affection 
2 ifd that which the son has been ordered by the father (by saying), 


* yz. Cf S. B. B. Vol. 33 p- 190. Narada, Ch. 13, § 5. 
2. S. B. Ę. Vol. 33 p. 197. Narada, Ch. 1:, § 32. 
3. Cf. Colebrooke Vol. II, p. 480, §372. He qualifies ‘one®% own debts” 
by the addition “ for the support of the family.” ° 
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that “this should be discharged by you ”—(all these) if known. Sloka ka 115. 
should Be divided, and not that partition should be made after Partition by 


A 
discharging these from out of the fathers weaith. Ari 


«House, land ad quadrupeds that are visible are divisible. 
If it be suspected that effects are concealed:(a discovery by) ordeal ? 
is pres¢ribed.”’ 

Household utensils, beasts of burden, milch cattle, ornaments 
and slaves that are visible must be divided; if effects are suspected 
to be hidden a discovery by Kosa ? is prescribed by Bhrighu.” : 

Prathyaya is of the Dwija kind, Xosa is illustrative of 
all kinds of dwija (ordeal). 

Manu : :—“ „Det them never divide the value ofa single goat or 
sheep, ora single beast with uncloven hoofs: a single goat or 
sheep (remaining after an equal distribution) belongs to the first 
born3 

Aa. Vishama :—a number over and above the number of the 
brothers. 


S. SRINIVASA AIYAR. 
( To be continued.) 


CRITICAL NOTE. 
OBSERVATIONS ON RAMASAWMY v. MUNIANDI, 
BARBER v. RAMANA, &c. 

In Barber v. Ramana* two points are decided: (1) that a 
payment måde to one of two joint promisees or creditors gives a 
valid discharge against both, and (2) that such payment furnishes 
a good defence toa suit by the* holder of «a simple mortgage, 
Without distinguishing thes@ two points the-Madras High Court 
has in a*recent case questioned this decision, holding apparently 
that in India joint promisees must be treated as having distinct 
ang separate interests. This opinion, the expression of which, it 
may be noted, was quite unnecessary in the circumstances of the 
case, is based partly on the provisions of the Contract Act, 
partly on the English cases. Itis said that S. 45 of the Act 
lays down an express rule in the matter and that S. 38, which 
„seems to indicate a different rule, does not really do so. ‘The 


1. See Colebrooke, II p. 292. ° 
2. See Colebrooke, II p. 29. ‘ Kosa’ is an ordeal by touching water, in 
which a principal idol has been washed, e 


. Madhu, Ch. IX, § 119. 
4. (1897) I. L. R. 20 M. 461, 
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material words in S. 45 are as follows:—‘* When a person bas 
made a promise to two persons jointly, then * * * thé ight to 
claim performance rests * * * with these during their joint- 
lives.” ‘These words clearly mean that proceeditigs to enforce 
the performance of the promise must be taken in the names 
of both the promisees. That is the natural and dbvious 
meaning of the words. How they can, in addition, be made 
to mean that the two persons described as joint promiseés 
åre not joint promisees or that ‘joint’ means ‘several,’ is 
dificult to understand. It must be remembered that two 
persons cannot be at the same time joint and several pro- 
misees, So far from regarding joint-promisees as several, the 
section really emphasizes the distinction, for in effect it says 
“ two joint-promisees must join in suing, whereas ong who has 
a separate interest need not join the other.” Ten it is said, 
that S. 38 has little or no bearing on the question, because it 
relates to tender or offer to perform, and an offer of performance 
is not a discharge of the obligation. The section declares that 
the effect of an unaccepted offer is that the promisor ig not res- 
ponsible for non-performance. The promisor who has under- 
taken to supply certain goods ata certain place and time and 
who bas made a proper tender, has done all that he is bound to 
do. The obligation is at an end ; he is not bound to deliver the 
goods; unless some payment has been made to him in‘advance he 
is discharged. And even in the case of money lent there is, on 
tender being made ahd refused, a partial Gischarge ; the debtor 
from the date of tenter ceasts to be liable for interest. This 
being so and atender made to one joint promisee having the 
same legal consequences as a tender to all of them, how can it 
consistently be held that a similar tender which is sot 
refused is, except as regards the individual to whom it is 
made, altogether ineffectual? But there is another section 
of the Act bearing on the question. Bailment is a contract ; 

the bailee’s contract is to deliver the goods bailed to the 
Bailor or according to his directions. Section 65 provides for 
tle case of joint-bailors and declares that the bailee may 
detiver the goods baçk to one of them without the eonsent of 
all. That is to say, his contract is duly performed and the is dis- 
charged from all liability by such delivery. Dealing with -the 
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argument founded on this section the court quotes the opinion 
of Dr..ðhitley Stokes to the effect that the section is not in 
accord with English law and goes on to observe that the special 
rule thereby emactedghas not the force of a general principle of 
the law of contracts. The reference to Dr. Stokes? criticism is 
unfortanate, because an examination of the cases cited fails to 
show any departure from English law. Two propositions may 
be deduced from them, the first being that,on a bailment by 4 
and B (joint owners) made to C, A and B must join in making 
a demand, and the second, that a re-delivery of the goods to A 
alone is permissible and operates to discharge C from all liabi- 
lity in respect of the bailment. These two propositions are em- 
bodied*in the rst sentence of S.45 and S. 165 taken together. 
S. 165 agrees with the English cases and is in complete harmony 
with S. 38, whereas, according to the construction adopted by 
the Madras jfldges, S. 165 is anomalous and Ss. 45 and 38 do 
not harmonize with each other. We come now to the English 
cases bearing on §. 38. Nobody denies that the section is 
founded on Wallacev Kelsadi or at any rate on the rule there 


. laid dow. Nor isit suggested that any doubt had been thrown 


on the authority of that case at the date when the Contract Act 
became law.* Itis not pretended that in any reported case or 
text-book prior to 1872 the consequences of the equitable pre- 
sumption were explicitly stated as they are in Steeds v. Steeds? 
and Powell v. Brodhurst.? Of course it is not meant that any new 
doctrine was invented in 1889, still less that the equitable pre- 
sumption in favour of tenancy in common had not been recogniz- 
ed before, 1872, But what one has to look to in construing 
a codifying Act like the Contract Act is the law as stated in the 
books at the date‘when the Act was framed. ‘To suppose that 
the*framers of the Act had in mind the ruling in steeds v. Steeds? 
involves an anachronism. Moreover, if that ruling had been 
before them and they had been minded to give effect to it, 
agsuredly S. 38 would “not have appeared in the form it now 
presents. For these reasons it is contended that any stfch 
alteration of the rule in Wallace v. Kelsall? as is supposed to 
have taken place would be immaterial. 








a Sen tae rer T e 
*TIn 1874 the Bombay Court followed the English law but no reference 
was made to the Act—Arishnarow v. Manoji: 11 Bom. H. C.R. p. 106. 


I. (1840) 56 R.R. 307. 2. (1882} 22 Q.B.D. 537. 
° 3- (1901) 2 Ch. 160. 
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-e But it is not quite correct to say that the authority of that 
case has been ‘ qualified’ or ‘ weakened’ (see Fagas Ti arini ` 
v. Narba*) by Steeds v. Steeds? or Powell v. Brodhurst?. 
On the contrary it is expressly stated in the judgment 
in the latter case that Wallace v. Kelsall+ remains good 
law and that in an action for debt the plea of pay- 
ment to one joint-creditor is still a good plea. It is only in’ 
matters in which, as in Steeds v. Steeds? and Powell v. Brodhurss*, 
‘the equitable jurisdiction of the court is invoked that the equi- - 
table presumption in favour of tenancy in common prevails. 
In Ramsawmy v.Muniand?® no attention seems to have been paid e 
to this distinction. Perhaps as it wasa mortgage suit the court 
conceived that it was exercising equitable jutisdictién ; but 
they did not say so, and fom the judgment it would seem that. 
in any case, even in a simple action for money, they *considered 
that the plea of payment to one joint-creditor must*be bad. : 

-If tħis is what the judgment means, the result is this, that 
whereas in England the common law rule isin certain cases 
qualified, not abrogated, by a rebuttable presumption, in India 
the common law rule has ceased to prevail and it i$ only by 

' special agreement between the parties that a rule similar in effect 
to that rule can become applicable. 

According to this view ıt is altogether out of place to refer 
to the equitable presumption and the common lawerule. Both, 
the rule aud the presumption have been swept away and a iew 
tule substituted. ° i 

If the judgment does not mear® what has been suggested, 
different considerations arise. If the common law rule still sur- ° 
vives, the question to be considered in future cases will be whe- 
ther in the particular circumstances equitable relief is bging 
sought. é 

Barber v. Ramana’ has had an unfortunate fate, The ques- 
tion involved, whether there rightly decided or not, has never 
been seriously discussed in a case in which the point had neces- 
sarily to be decided. It has received only the perfunctory exami- 
ñation’which judges are wont to apply to matters on which their 
opinion is not really required. When the question dges arise for 








I. (1907) ILLL.R. 34 C. 305. i 2. (1882) 22 O.B.D. 53g. 
3. (1901) 2 Ch. 160. 4. (1840) 56 R. R. 307: ° 
5. (1910) 20 M.L.J. 709. 6. (1897) I. L. R. 20 M. 461. 
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decision it'is to be hoped that the judgment will be put on 


definite-grounds, explaining exactly with reference to the sections 
of the Contract Act, what has become of the common law rule’; 
how far (if at all).tha equitable presumption prevails ; what rule 
(if any) has been substituted ; and, finally, on what authority 
such new rule is founded. H. H. SHEPHARD, M: A. 


° NOTES OF INDIAN CASES. 


Coopoosami Chetty v. Duraisami Chetty.—I. L.F. 
33 M. 67—It is difficult to accept in their entitety the remarks 
of the learned Judges in this case. It might be that the learned 


judge „who tried he case in the court of first instance was 


wrong in dismissing the suit without taking evidence. It may 
also be that the decided cases establish that it is rima facie 
defamatory go call one an out-caste. While this may be so, we 
cantfot agree that a member of a caste is not entitled to insist 


upon persons associating with him to conform to certain re- 


quisites. That of course raises a question of privilege which 
has to be,proved by the person pleading it. Infact the learned 
judges admit this in so many terms when they observe as 
follows: “The judge is, of course, right in holding that it 
is open to the defendants to refuse to associate with the 
plaintiff, on account of what they consider to be a breach 


J of any caste rule. In fact they might do so without being 


called upon by the courts to give any reason.” It cannor, 
however, be that, when the person or persons’ assign a reason when 
called upon, that they commit arly wrong er se, and if the 
learned “judges be taken to have accepted the view it may be 
difficult to agree with them. However, it is clear that the trial 
judge was wrong in rejecting the plaint as disclosing no cause 
of action, Upon.tle statement of plaintiff a cause of action is 
disclosed which it is for the defendants to meet and thag can 
only be after taking evidence. 





! Kaliappan Servaikaran v. Vardarajulu.— I.L.R' 33 


M. 75—The decision in this case seems to be somewhat contrary to « 


the .priuciple of the decision laid down in Remaswamt Chettyv. 
Opprlament Chetty? already noticed by us. The latter wasa 
I. (1909) I. L. R. 33 M.6, 
3 e e 
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case of a decree obtained against A being executed ` after A's 
death’ against a person claiming to be A’s represantative 
though really not so. The present case under notice is one where 
« the suit was brought after the debtor’s deat against a person 
whom the creditor believed to be the legal representative and 
who but for the will in law would have been a legal representa- 
tive. The decision in Kadir Mohideen Marakayar v. N. V. 
Muthukrishna Ayyar is distinguishable upon the ground that 
in that case the suit was brought against the debtor himself and 
the latter died pending suit. It was observed by Benson and 
Bhashyam Atyangar JJ. at p. 235 of the report in the case: 
“Itis unnecessary to consider and*reconcilethe cases referred 
toin the judgment of the lower courts, which,*with à few 
additional cases, were ‘also cited in the argument before 
us. With the exception perhaps of The General ° Manager 
of Durbhanga v. Maharaj Coomar Rampat Singh? they „are 
all cases*in which the debtor died before the suit and th, 
suit was brought against ouly one or two of his representa- 
tives excluding the others or against a person who was 
not the true representative, and not as here, in which the 
suit was brought against the debtor himseif.” The case 
of Subbanna v. Venkatakrishnama*® relied upon by the 
learned judges is, however, not on all fours with the case under 
notice. In that case a decree was obtained against a widow 
ignoring the existence of an adopted son. The widow was 
of course sued as representing her husband’s estate but that 
decree was not sought to be executed by the decree-holder bit 
the latter brought a suit against the adopted .son for a declara- 
tion that the decree against the widow was binding upon him. 
* It was held that the decree wasnot binding. Howa suit was. 
maintainable under the circumstances so broyght by the plain- 
tiff it is hardto see. The question of effectual representation 
isimportant to all classes of suitors and it is hoped that a 
definite pronouncement under the rule-making power of the 
High Court will be made. As it is there is a hopeless conflict of 
„authorities upon the question. 


. z e 
q- (1902) I. L. R. 26 M. 230. 2. (1872) 14 M I. A, 605.° , 
E 3. (1888) I. L. R. 11 M. 408. > 
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SUMMARY OF ENGLISH CASES. o 
Inr? Watkin’s Settlement: Wills v. Spence. 
3 © [t911] 1 Ch. x (C. A.) 

“ Subject to”— Words creating a charge on the corpus. 

Wehere property was conveyed to trustees upon trust to pay 
an annuity out of the income of the trust premises and subject 
thereto upon certain trusts over: Held: The effect of the words 
“subject thereto” was to makethe annuity a charge on the corpu8 
and not leave it merely a charge on the income as the previous 
words would suggest. 





Clouth v. Story: [1911] x Ch. 19 (C. A.) 


Fraudulent appointments—Power to appoint to legal estate 
and equitable esiate—Carrying over to separate account, effect of— 
Compromise, extent of operation of. 


In this case, Farwell L. J. delivering the judgment of the 
Court of Appeal, points out the distinction between appoint- 
ments in fraud ofa power when the power is to appoint to 
a legal estate and when the power is only to appoint to an 
equitable estate. In the former case, the appointment is 
voidable and a bona-jide purchaser for value without notice from 
the appointee is protected. In the latter case, the appointment 

i is wholly void and the purchaser takes notbing. But if effect is 
given to such appointment by the trustees transferring the 

` funds, to the assignee, (here a mortgagee), the latter would have 

» obtained the full legal title, and restitution can no lounger be had 
against him. But a mere carrying over the funds to the assig- 
nees’ account inan administration action does not have such 
effect. Solong asthe money has not been paid out the court 
has control over it afid can rectify any error that has induced snch 
a transfer. 
e A necessary consequence of tke distinction above pointed 
out is that while the one is capable of being ratified by parties 
entitled in default of appointment, the other is not. ° , 

Anothgr point arose in the case, vtz., as to whether a com- 
promise between the parties in the suit (by the mortgagee for 

‘administration of the trust funds) before they had any notice of 
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the facts vitiating the appointmeut estopped the 
tioniig it. On this point, this is what his Lordship 
not in accordance with principle or authority to: 
of compromise of ascertained specific questjons so 
any party thereto of any right not then in disp 
contemplation by any parties to such a deed.” 





In re Cohen: Brookes v. Cohen. [1911] 


Appointment in fraud of the power— Condition 
for a purpose foreign to the power. 


In this case, the donee of a special power 
favour of his wife and children, appointed an ann 
in favour of his wife and also directed that a ft 
should be paid to her, if she should pay his debts. 
was whether the grant of the additional annu 
Held that such a conditional appointment fora 
neous to the power was a fraud upon the power an 





Mosely v. Koffyfontein Mines, Limited. [ 


Action to restrain wrongful issue of sha 
Authority to represent company—FPast acis and fa 
between. 


The plaintiff in this case suing on behalfof } 
other share-holdersesought to «restrain an inten 
very large number of shares, whichp according tc 
the company had no authority toissue. To this 
objection was taken on the ground that as he hi 
tor, was a moving party to the passing of the reso 
ing the issue and had also accepted shares allotted 
issue, was estopped from contending that the co: 
authority to issue fresh shares, Held that in thi 
was a distinction between a case where the acti 
ef*what has been done inthe past and where it 
, strain a wrong doing in the future. In the forme 
be estopped : in the latter, he would not be. 
person is suing on behalf of a company to enforce 
he says the.company is wrongfully abstaining fro 


PART IIL] , THE MADRAS LAW JOURNAL. 65 


a shortening of the Long Vacation. The annual meeting is the’ 
only oppértunity given to the Bar to express its opinion in its 
corporate capacity on matters affecting the administration of 
‘justice, and it is notto be forgotten that the Chairman of the 
Bar Council, when questioned on this subject by the Joint 
Committee last year, expressed his inability to state the views 
of the branch of the profession which he represented because 
there had been no recent attempt to formulate them at any of 
these meetings. Solicitors have not been so lax in their atten-" 
tion to the subject, and the records of the Law Society show that 
for the last twenty years and upwards there have been continuous 
and repeated demands, both by the Council and the general 
body at ‘its annual meetings, for a reduction in the length of the 
Vacation. The Judges also have, or eught to have, under the 
provisions ‘of the Judicature Act, 1873 (S. 75), their annual 
assembly at which matters of this kind are to be considered, and 
S. 27 of the Act expressly provides for the modification by 
Order in Council of the existing Orders regulating vacations 
‘upon any report or recommendation of the Council of Judges 
of the Supreme Court, with the consent of the Lord Chancellor.’ 
Here again there seems to have been a lack of effort to formulate 
opinion on this subject, for the Lord Chief Justice, in his evi- 
dence before the Joint Committee, was unable to give any indi- 
cation of the" views of the Judges jointly, though he intimated 
his ‘own willingness to consider favourably such a reform. There 
is no doubt as to the public demand, which*has be-n sharpened 
and intensified by the discussions in Parliantent on the Bill for 
"the appoititment of additional judges, and the Lord Chanceflor 
and the law Officers of the Crown—who together constitute 
befoge the people our equivalent to a Ministry of Justice— 
stand pledged to carry through as speedily as possible all the 
urgent reforms referred to in the recommendations of the Joint 
Committee. There is none more urgent than this of such a 
shértening of the Long Vacation as will bring the sittings ot the 
Court more nearly into relation with the ‘business habits and’ 
wants of the community. The rank and file of the Bar, whose” * 
interests areno less directly involved, can, ayd ought to, make 
a definite pronouncement of their wishes in the matter at the 
forthcoming meeting, and, failing any initiative on the part of 
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‘the Council in their report, it is to be hoped that a formal motion 
will be set down by some unofficial member of the Bar*én which 
a resolution may be come to at the meeting.—7he Law Yournal. 


3 e. 
*,* 


Lawyers as Lawmakers.—‘\s it wise” asks Herbert Spencer 
in his essay on representative government, ‘to depute lawyers 
to frame the laws which they will be concerned to carry out, and 
the carrying out of which must affect their private incomes’?? 
A military gentleman, who proudly adds ‘ Lieutenant-Colonel’ 
after his name, in a communication he has addressed to one of 
our contemporaries, shares, perhaps all unconsciously, Herbert 
Spencers prejudice against the legal element ig the House of 
Commons. He suggests ‘a strict limit of the number of lawyers 
that shall at any one timé hold seats in the House of Commons,’ 
and alleges that ‘it is generally and conscientioysly admitted 
that at present the legal profession is absurdly represented M our 
Lower Chamber. It does not appear to have occurred to the 
mind of the gallant gentleman that the lawyers who are return- 


ed to the House of Commons represent the constitueycies who 


elect them and not the profession to which they happen to be- 
long. Nor does he condescend to explain how, if the constituen- 
cies are so impervious to military criticism of political lawyers 
as to return more lawyers than the sug~ested limit, the surplus 
number are to be got rid of. If, for instance, the number of law- 
yers in the House of Commons were fixed at fifty, ‘and the consti- 
tuencies returned one hundred, whọ would determine which of 
the elected Jawyers should resign their seats? It would have 
been simpler for the ‘ Lieutenant-Colonel’ to have repeated the 
suggestion, which every now and again is timidly put forward 


by less gallant persons, that practising lawyers should be whelly © 
excluded from the House of Commons. Thi8 proposal is scarcely ' 


likely to receive much attention in the Legislature while the 
present Government—the Government of all the lawyers—is in 
office. If ever it should be seriously brought forward it could 
not be. better resisted than in the words used by Whitelocke 
* when such a proposal was made in Cromwell’s time: ‘ With res- 
pect to the proposal for compelling lawyers to suspend their 


practice while they sit in Parliament,’ he said, ‘I only ifisist that © 


in the ct for that purpose it be provided that merchants should 
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forbear their trading, physicians from visiting their patients, ` 
and: county “gentlemen from selling their corn and wool while 
they are members of this House? And Whitelocke, the Lieuten- 
ant- Colonel ? may be interested to learn, was a soldier as well as 


a lawyer -—The Law Fournal. 


#,8 


_* Imprisonment for Debt—His Honour Judge Amphlett, K.C 
at the Birmingham County Court on Wednesday, said the court’ 
over which he presided was the largest, so far as the volume of 
business was concerned, inthe kingdom. If the Greater Birmin- 
gham scheme should come into operation during the year, the 
area of jurisdiction of the court would be largely extended. The 
return of judgment summonses for tg09 showed that 9,611 
summonses were heard in that court and at Solihull, and in 
6,757 ecases orders of commitment were made in default of 
payment of fixed monthly instalments. Out of that humber 
warrants were issued in 3,036 cases, and no fewer than 657 
debtors were arrested and imprisoned. Out of these unfortunate 
debtors who found their way to prison in 1909 no fewer than 
567 paid themselves out almost as soon as they got there, and 
only 90 out of 657 served the full term of imprisonment—ar 
days. His jurisdiction under the Debtors’ Act was, he did not 
hesitate to say, thoroughly loathsome work, and le only wished 


“it Were possible to relieve a County Court Judge from those very 


irksome and degrading duties. His Honour mentioned that he 
had paid a visitio Winson Green Ghol with.the idea of ascer- 
taining what were the exact conditions under which some of 
the unfortunate debtors had come to be arrested, and he was 
gréaély surprised and gratified to find only one County Court 
debtor in prison. In future no orders for committal would be 
sanctioned by the court inthe case of any married man having 
children dependent upon him who did not earn at regular work 
at ‘least 20s. a week. He did not understand the principle on 
which the tax-payer was made to bear the expense of: maintaining ' 
the defaulters while in prison. Whether it ought to be contis 
nued was a hatter for the Legislature and not for him to deter- 
mine.’ Tg abolish it would be to put an end once and for all to 
the credit system, which, as now carried on, involved in mis- 


4 . 
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“fortune and permanent insolvency so many. thousands.of the 


working classes. He could only express an earnegt*Wish that 
the new Parliament might be able to devote some of its time to 
the recommendation of the Select Committée:—7; he Law Fournal. 


A e,* 


Fudges and their Pensions. Ane ‘Justice Gitina; who 
bears his seventy-five years very lightly, is to be congratulated 
„upon having completed his twenty-fifth year on the Benth, 
"Though no occupant of the Bench has been the subject of more 
criticism, there is none, despite the impulsiveness which has 
often made him overstep the lines of judicial utterance, for 
whom the Bar entertains a more kindly feeling. , More than ten 
years have now elapsed since “the Father of the Bench” be- 
came entitled to retire on*a pension, but he continues to perform 
his duties with a vigour and light-heartedness which afford not 
the slightest sign of any desire to avail himself of the generous 
allowance which a grateful country has provided for him. 
Judicial work would appear, indeed, to have a strong fascina- 
tion for those privileged toergage in it, for the instances are 
remarkably few of judges in the enjoyment of good health retir- 
ing immediately on their completion of fifteen years of service, 
There are five judges—Lord Macnaghten, Lord Justice Vaughan 
Williams, Lord Justice Kennedy, Mr. Justice Grantham, and Mi. 
Justice Lawrance—who have long since become entitled to retire 
ing allowances. The number will be increased next year, when 
four other King’s Bench Judges—Mr. Justice Ridley, Mr. Justice 
Darling, Mr. Justice Chanfiell, and Mr. Justice Phillimore—will, 
complete the qualifying period of service. Whether judges 
should be compelled to retire after serving fifteen years is a nice 
question, which at the ptesent moment cannot, perhaps,be decid- 
ed without reference to the names of some BOF these mem bers of 
the Bench:—Jdzd.. í i 

eo, et ees Po de ži 
. Barristers’ Fees.— A Conveyancing aitse- of O N 
"Years Standing,’ writes to the. Pall. Mall Gazette-——‘ Your corres- 
‘pondent, W.W. Carter, rightly amazed at the statement'that there 
are 13,000 barristess, and only about 300 employed, says there are 
thousands of people who would like to consult counsel for amode- 
rate fee, but cannot gain direct access to him, and-asks why he 


PART UL]. . tHe MApRAS LAW’ soUKNal. 69 


canoe consult a barrister i in the same way asa medical specialist, 
who wili’ gite bim full advice for a feeof two guineas. Permit 
me to poiit out’ that, even under the existing practice, if ‘your 
cotiespondent or any ohe else has any point of law he desires ad- 
vice about, and can State his point within the limits of half an 
hour, thére is scarcely a barrister-of ‘standing at the Bar, outside 
the ratiks of King’s Counsel, to whom he could not obtain ac- 
ces$ for an éxpenditure of two guineas or less. There are plenty 
of solicitors with whom he could arrange to accompany him to 
the chambers of any barrister he choosesto name for half an 
hou?’s conference for an inclusive payment of two guineas. The 
battistet’s fee fop half an hour’s conference is one guinea, and 
five shillings for‘his clerk—total 1 2. 6s. But the truth is that, 
so far at least as the law of property if concerned, a layman’s 
point ‘of law ganuot usually be: satisfactorily disposed of in 
tiis way. His point of Iaw is probably not a neat poinj—it is 
probably a mixed point of law and fact, or it is not the point on 
which his case depends. Asan eminent judge once put it ina 
certain case: ‘ The first point to decide is, What is the: point 
which we‘have to decide?” The real point can usually only be 
discovered by the perusal of lengthy and complex documents, of 
which no’ copies are available, and the mastery of which would 
probably take a whole morning. However, no lawyer will deny 
that there are “neat points, even of property law, which might be 
usefully ‘disposed of at a conference with the client in person. 
But, owing to the jealousy of solicitors, and to the fortunes of 
counsel being entirely in their hands, it is impossible for any 
counsel with any practice to lose to venture to see clients with- 
out the intervention of a solicitor. I may add that the statement 
that @nly about 300 barristers out of 33,000 are employed is an 
obvious error ; 3,000 woule be nearer ‘the mark. Icould name 
300 fully em ployed barristers in Sancoln's inn alone.’ -Zhe Law 


Joürnah: 
-at a . 

: The S ipiaases f the -Long Vacation. —As ae Attoygney- I 
General declared at the end of the proceedings on Wednesday, 
the-professiosf generally is indebted. to Sir Edward Clarke for 
having elicfted. the opinion of the Bar—sofar as the vote of a 
-substant ial majorityii an assemblage-of a few. hundred member. 
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can be said to show it—on the question of a reduction in the 
length of the Long Vacation. Sir Edward Clarke dg the doyen 
of the English Bar, and his arguments in favour of the change 
which, as he reminded the meeting, he advocated eleven years 
ago, at another Bar meeting, were listened to with respect. But 
it was clear from an early stage of the proceedings that those 
who had come to Lincoln’s Inn Old Hallin such unwonted 
numbers, were not favourably inclined to any proposals for a 
° shortening of the established holidays, and even the very moder- 
ate reform of a limitation of the vacation to a full two months’ 
was rejected. The opposition was led by exceptionally busy 
juniors like Mr. Boydell Houghton, of the Common Law Bar, 
and Mr. Austen Cartmell, of the Chancery Bar. *But what of the 
rank and file—the men «who, as Sir Edward Clarke said, have 
to depend on their business in the courts as their sole means of 
_ Subsistence and advancement, and whoare forced to,go on 
with holidays when it is work they want—what of the solicitors, 
who have demanded the reform for twenty years past, and what 
of the public? The claim which in the recent Parliamentary 
debates Sir Edward Carson made on behalf of the public 
against the standing grievance of closed courts for long intervals 
in the year, when justice is allowed to sleep, while all other 
activities of the community are at work, is likely to be still 
further pressed in Parliament; and that, we opine, none the 
less energetically because this meeting of the Bar has declared 
against any reduction in ‘the anual lawyers’ holiday, or because 
the judges, by the refusal*of Sir Edward Clarke’s motion, afe al- 
most precluded from making the tecommendation ‘which the 
statute requires should proceed from them before any shorten- 
ing of the vacation by merely administrative act. - Meas 
THE QUESTION OF THE LONG VACATION AT THE _ 
ANNUAL BAR MEETING. 
SIR EDWARD CLARKE, K. C., moved ‘That in the opinion 
„Qof the Bar a shortening of the Long Vacation, by which it wéuld 
„begig on August I and end on September 30, would be in the 
interest of the profession as well as of the public” It was 
nearly eleven years ago, he said, since he seconded a resolution 
in similar terms which was moved at the annual*meeting by 
Mr. Reginald Brown. A resolution in favour of Long Vaca- 
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tion beginning on August I was carried, and he was very glad 
to say itehad since been carried into effect, and he thought there 
was now again reason for suggesting that the Vacation should 
be shortened. Very recently, in consequence of the accumula- 
tion of arrears in the King’s Bench Division, an inquiry was held 
as to the means which could best be taken for remedying that 
mischief, and at that inquiry the Chairman of the Bar Council 
was called upon to give evidence. One of the amendments pro- 
poséd was the shortening of the Long Vacation, and upon being 
asked a question the Chairman of the Bar Council was obliged 
to say that he had no authority to answer that question, inas- 
much as the Bar had not expressed its opinion upon the subject. 
The résult of*that inquiry was, as they knew, that two tem por- 
ary Judges were appointed. -He said temporary Judges because 
the Act of Parliament provided that the two vacancies should 
not be filled‘up unless necessity existed, but he had no doubt 
whatever that the increase would prove to be permanent, because 
an increase in the number of the judges, if it resulted: in the 
more speedy and effective administration of justice, would at 
once qufcken the stream of litigation, and he had not the 
slightest doubt that sufficient occupation wonld be found for 
the two new judges, as well as for their brethren, whatever. 
artrangement might be made as to the Long Vacation. But he 
tHought itedesirable that the Bar should have an opportunity of 
expressing its opinion on the subject at a gathering of this kind, 
considering that the object of the founders of the Bar Council—of 
whom he was one—was that the Bar should havean opportunity 
of expressing its opinion on all matters affecting its interests. 
He thought it undesirable thatthe Chairman of the Bar Council 
should be obliged to confess that the opinion of the Bar had not 
been expressed upon such a subject, Therefore, he had put this 
motion upon the paper, and he hoped it might be adopted, 
because the result of it, he thought, would be to help very much 
in the satisfactory administration of justice. ‘That there should 
be a Long Vacation, of course Was quite admitted, but let te 
remembered what part the administration of justice played: or, 
ought to play in the organisation of civilised community. The 
administration of justice was a necessary accompaniment and 
complement of a great commercial and industrial system. There 
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between traders and persons engaged’ in business widi sight 
to be very promptly dealt with.. It was also important that the 
administration of justice should keep pace*with the commerical 
and industrial work of-the community, and if at a particular 
time of the year, and for a very long’time, the administration of 
justice was impeded, the commerical life of the ‘country -was very 
seriously interfered with, and also the prosperity aud the wélfate 
of the profession itself, He had said that there must be a Long 
Vacation, but it must be remembered that 90 per cent. at least 
_ of the hard workers of the world had no’ holidays at ‘all, except 
a few occasional days in the year and except the seventh day of 
rest which the needs of mankind long ago suggested and” which 
the religions of the world had sanctioned. But apart from the 
Sundays and a few odd days in the year, nine out: of ten of the 
workers of this country had no holidays atall. A- comparatively 
small minority of persons were able to have holidays’ ‘to réstore 
their health from tinie to time, but none to the extent to which 
their branci of the legal profession had hitherto declared its 
claim. Let them admit the admission in their own favour, 
which might possibly be challenged by some who were engaged 
in other forms of work, that the profession to whith they be- 
longed had special claims by reason of the heavy’ burden, the 
physical and mental strain, which was imposed upon them by 
their work. But let them see, too, what the present state of 
things was with regatd to holidays. If they looked down the 
calendar for the present year, they would find that there were 
fifty three Sundays in the year, leaving 312-working days. It 
would be found that, according to the present arrang:ments 
for the sittings of the courts, 96 days were holidays, leaving 286 
days for work. ` Those 226 days .included 35 Saturdays, with 
Segard to which, by a most wholesome practice, which-he hoped 
would not be interfered with, it was considered that in some 
courts there should be no sitting, and in others that it should be 
very light. The result was that during the year the members 
*of ‘the profession got a very large ‘number of days of rest. That 
was not a reason for saying that they should not have at ‘some 
tithe of the year a substantial and continuous holiday, afid that 
continuous. holiday he desired to'keep to the-extent ofthe . tivo 
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months of August and September. These. two months Lweré 
absolutél? Sufficient for any possible requirements of health and 
strength. Eleven years ago he said-in that hall—and: he had 
often repeated the statement privately, and had-never yet found 
any one who challenged the truth of the words—“ There is no 
man, hdwever hardly workedin any profession, who cannot get 
in six weeks of a well-spent holiday the advantage in rest and 
refreshment to body and ‘mind that a holiday can give. After 
six weeks, though you may continue to enjoy the rest, the 
holiday has done all the work that it can for’a man in the 
matter of refreshment of health and of strength.” ‘He based that 
statement upou a long experience, which had been the experience 
of alife which at some time or other had had a good deal of 
work:todo.. Basing himself upen that experieuce, he asserted 
that that was, indisputably true, and during the eleven years 
which had passed since he said it in that-hall he had often put, 
it to people privately, and he had never met any one who would 
venture to contradict it, The six weeks went through August 
and September, and there was the opportunity for a few-days 
spent in arrangements after the sittings of the courts had 
ceased, and there was also the opportunity fora week of. pre- 
paration before the new. sittings commented and so Mists were 
six clear weeks. i 
* Two CLASSES oF OPPOSITION. TE 

* There were two classes who were opposed {o .the proposed 
change. There were leaders of the Bar, who were highly paid, 
and who enjoyed long holidays becatuse they could: afford them 
easily. Then there werea good many young men at the Bar 
whose private means were sufficient to make them prefer the 
holidays to the sittings, and. who for that reason were never 
likely to become influential or conspicuous in the profession. 
But the majority of the working members of the Bar were men 
who made, by the constant and inconspicuous pursuit of their 
profession, incomes which had to be earned week by week, and 
to them, when they had had the holiday they required for the 
restoration of their physical and mental strength, it was a great 
hardship that they should have to goon spending their time in 
expensive holidays*instead of coming ‘back todo their work. 
A-holiday meant that the income ceased and the expenses were 
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doubled, and it was a hardship to a man who was working his 


way in his profession and earning a moderate’ income that he 


should be interfered with in this way. Under the present con- 
ditions, especially owing to the absurd practice of a judge taking 
down with his own hands the evidence which was given, the 
judges’ work was more laborious and trying than that of anyone 
else, except in the case of a few number of members of the Bar 
in highly responsible positions. But the judges could take cafe 
of themselves. There were enough of them to arrange that their 


holidays ' should be taken for such time and at such time as _ 


would best relieve them of the pressure of work. As to the other 
branch of the profession, the solicitors had been urging that the 


l Long Vacation should begin on August x and end on September 


30 for nearly 30 years, and there was no question, he believed, 
as to the opinion of that branch of the profession, He hoped 
that the meeting would support the motion. He believed it 
would be a great advantage to the working members of the pro- 
fession, and he was sure it would be a great advantage to the 
public at large. 4 

Mr. T. P. BLACKWELL had given notice to move ‘That the 
Long Vacation should commence on August I and terminate on 
September 30 and that pleadings may be amended, delivered 
and filed inthe Long Vacation on and after September 21, in 
any year.’ 


Sir EDWARD Cranks accepted the: suggestion that the : 
Sp gg 


additional words in Mr. Blackwell's motion should be added, to 
his own, and Mr. Blackwell thereupon seconded Sir, Edward 
Clarke’s motion. 

Mr. BOYDELL HOUGHTON, in opposing the resolution, said 
he held a strong opinion that the change that was proposed 


was not in the interest of the profession or in the interest of the. 


public. If he thought it were in the interest of the public, he 
should take a different view, because he had long held the view 
that had been expressed by the Attorney-General that in any 
case where there wasa conflict between the interest of the Bar 
and the interest of the public—there were not many—the interest 
of the puplic must prevail. In thjs case he thought*there was 
no'conflict. It was to the interest of everyone that they should 
have their cases tried without any delay, aad there. had been. 


“PART ITI. ] THE MADRAS LAW JOURNAL. -75 


until quite recently ‘a very real grievance so far as delay ‘was con- 


_ cerned. , 69 strongly was it felt by the Bar that on more than 


one occasion the matter was brought. before the Bar Council. It 
would be remembered that they were indebted to the late 
Attorney-General and to the ptesent Attorney-General for 
coming, to the meeting of the Bar and supporting resolutions 
against delay and proposing remedies, andhe thought they were 
largely indebted tothem for having at last got two additional 
judges appointed. What was the present state of things? Of 
course, the delay must be dealt with, and if the appointment of 


+ the two additional judges did not remedy it they would have to 


seek some further remedies, whether in the appointment of more 
judges or not he would not express an opinion. But no case 
was made out at present for taking the course proposed by Sir 
-Edward Clarke. Their own remedy had been adopted by the 
Legislature, amd it was now proposed that within four months of 
the adoption of the remedy they were to ask for some new re- 
medy, a remedy for a disease which they firmly believed, in the 
course of a month or two, would become non-existent. He 
thought, therefore, that the motion was not in the interest of 
the public. How was it in the interest of the Bar? Could it be 
said that the addition of 12 days to the working days of the 
Courts was in the interest of the Bar? There: were, he knew, 


„Some who wot unnaturally thought that if the holidays were 
. Shertened it would have the effect of making the busier men 


at the Bar say they would not oome back to town until a fort- 
night after the sitting of the courts, had begun, and that the 


-restlt would be that there would be a greater opportunity for 


the younger members of the Bar. But if the yacation, were 
shortened it would become impossible for any man, in substan- 
tial practice, not only.a very busy man, whether silk or junior, 
but any man with, anything . approaching a bu: singss,, of. being 
away at the beginning of the, sittings. As to ‘the younger , men, 
they knew how progress was made from the bottom upwards at 
the junior Bar. There were many of those:-to whom Sir Edward 
Clarke had referred with, quite unaccustomed, satire, men who 
were fairly well off and did not at first get much work, who 
eventually made their mark*in the profession. There were 


others who,had to work every moment. How were they going 


5 
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to be benefitted bytaking 12 days off the holidays ? Where did 
the members of the junior Bar generally begin ? Theyehad to be- 
gin at the bottom, and of them a great many, principally on the 
Common Law side, went to the County Coprts. The man who 
began to get a little County Court practice must be ready to 
goto a County Court when the work came, and it mnst not be for- 
gotten that the County Courts sat throughout the year with only 
one month’s holiday, and many members of the junior Bar had 
‘to stop in town in August because one County Court judge in 
London took his holiday in August while another,also in London, 
took his holiday in September. Thus practitioners in the 
County: Courts got very little holiday. With regard to the opi- 
nion of the Law Society, he would like to repeat What a “leading 
member of a very eminent firm of solicitors in London had told 
him some few yearsago when the question of the Long Vaca- 
tion was under discussion. The solicitor smiled When he (Mr. 
Boydell’ Houghton) remarked that they were always told that 
the Law Society was desirous of shortening the Long Vacation. 
‘We have constitutents, he said. ‘The country solicitors come 
up to town in October for alittle change, and they dutvote us, 
and we have to accept their verdict. But we trust to the Barto 
protect us? He would not move an amendment, but he should 
like to remind the meeting that one of the objects of the Bar 
Council was that the Bar should choose from among their, 
number gentlemen to represent every kind of practice from 
the highest to the lowest to serve on the Council, and he felt 
bound to say that it was to him a subject of regret that avery 
important matter of this kind should not have been submitted” 
to the Council itself before it was brought before the meeting. 
THE OPINION OF THE CHANCERY BAR. = 
MR. AUSTEN CARTMEL, who proposed the motion asa mem- 
ber of the Chancery Bar, wished to support in every way what had 
fallen from Mr. Boydell Houghton. He also desired to associate 
himself with the regret that he had expressed in differing fr6m 
‘one for whom they all had so much admiration and respect as 
their ftiend, Sir Edward Clarke. He quite agreed that if it was _ 
in the interest of the public that the Long Vacation should be 
shortened by 12 days the private’ interests of members of the 
profession whould have to yield. Butin his opinion, so far as 
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the Chancery work was concerned, the interest of the public did. 
not requise-that the Long.Vacation should be shortened as sug- 
gested. At the present time the Chancery Courts were well up 
with their work. It night, of course, be said that if there were 
more working time less judges would be. required. There were 
now six Chancery judges, one having been added a few years 
ago. But it was self-evident—that 12 more working days would 
net enable five judges-to do the work that was now done by six. 
With regard to the interests of the Bar, he understood that what* 


- was meant was, first, that there would be a greater volume of 


of work for the profession ; secondly, that the work would be more 
widely distributed. On the question as to whether there would 
be'a gréater volume of work, he doubted whether that would be 
the case. He did not think that. the,addition of 12 practising 
days would increase the volume of work the Chancery Bar had 
to deg] with, 8nd if there was an increase of work he did not 
see how it would be more widely distributed. Indeed, ff it was 
to affect them at all, it would affect them adversely, so far as 
the younger members of the profession were concerned. The 
Long Vacation was really the young: practitioner’s opportunity 
as faras Chancery work was concerned, andif it were shortened 
it would really be shortening the period during which he got 
his opportunities. It would simply bring back the older mem- 
bers of the Bar 12 days earlier. 

°” The motion was rejected by a large majority, some fifty 
members voting for it, and about 200 against. 


Mr. HERBERT BENYWICH said this was a large meeting, 
but he thought it only represented a tithe of those interested in 
the subject., He desired to know whether there were any means 
of t@king a poll of the Bar. This seemed to be an appropriate 
occasion for the application of the referendum. 


- No answer to the sens was forthcoming. 
° * "a 

T wins as Single Persons:—An amusing dispute is reported, 
to have arisen at a London railway station on the question, 
whether the twin sisters, said to be joined together like the 
celebrated Siamese twins, were entitled to travel with one ticket. 
The genefal rule, no doubt, is ‘one person, one ticket, and the 
ladies, having separate organisms and each being no doubt 
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endowed with a will of her own, are, we suppose, two distinct 
legal personalities. Vet on equitable principles, o&e might 
argue that the fare which they ought to pay should depend on 
the accommodation provided for them. Jf they travelled in 
a carriage so divided that they would only occupy a single seat, 
such as an old-fashioned first-class railway carriage or 4,car on 
the ‘tube,’ or if they engaged a berth in a sleeping compart- 
ment, it would be contrary to natural justice to charge them as 
two persons. But their position, if they took a long sea voyage, 
would be anomalous. ‘They could only occupy one bunk, but 
presumably they. would eat as two persons. The case would be 
one for a compromise or special arrangement; neither a single 
nor a double fare would be fair to all parties cohcernedt —Zhe 
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The Savarkar Case.—For the fourth time within a year the 
Indian student, Vinayak Savarkar, has been before a Btitish 
court, and the charge against him of sedition and waging war 
against the King, has at last been fully investigated. His fate, 
indeed, is still undecided, as it depends upon the finding of the 
International Court of Arbitration, which is to meet at the Hague 
in the middle of next month, as to whether on his way out to 
India he had obtained an asylum in France by his accidenta] 
escape for a few minutes from English custody. But of his guilt 


there cannot be a doubt, The Special Tribunal of the Bombay ° 


High Court appoiuteg to try those accused of complicity in the 
Nasik conspiracy, have found him guilty not only of conducting 


a virulent campaign of incendiary speeches and seditious writings, . 
but of having exported arms from England to India with the pur- 


pose of stirring up war against the Emperor's government.. It 
was made quite clear that he had been the prime organiset of 
the violent anarchical movement which led to the murder of the 
English Collector at Nasik. Our Government is not in the habit 
of dealing very severely with agitators, however disloyal their 
professions, so long as their activity is confined to words spoken 
or written. But when they pass on tothe incitement of the most. 
criminal action and threaten the general peace they become a 
source of danger which must be -repressed, if necessary, by the- 
strictest. meastires, And it will be lamentable if the tight of. 
asylum can be successfillly established for such a criminal $0 as 
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to set him free to continue his wild agitation under the protection 
of a foreign residence. Recent events in England have com- 
pelled our attention to the existence of a class of refugees who 
menace the securityof the community. The problem of the 
anarchist cannot be dealt with by national legislation ; it requires 
the co-operation ofall the Powers, And if, as we hope, the Powers 
send representatives to confer upon the treatment of these enemies 
ofall society, they may see their way to restrict the right of 
asylum of those who, while the enemies onlyof a single Governe 
ment, incite to measures which strike at the root of civillisation 
itself: —The Law Fournal. a 


Dinner to the New Attorney-General.—MR. ARTHUR 
COHEN, in proposing the health of Sir Rufus Isaacs, said 
they felt proud of the first member of the Jewish faith 
who had attained the highest position which an English 
barrister could hold, the position of Attorney-General of Eng- 
land—the leader of the English Bar, It was fit and proper that 
as Maccabzeans, they delight in his success, for never was a.fight, 
more bravely fought than that which had been waged by Sir 
Rufus Issacs. Never had obstacles and difficulties by no means 

slight been overcome with such unfaltering courage, and never 
had any one achieved so rapaid and complete å success. Mr. James 
Bryce, in a short but very interesting biography of Sir George 
‘Jessel, had Said that Sir George was most remarkable for his 
wonderful power of quickly comprehending tacts, and for the 
wonderful ease with which he penetreated into the intricate 
. labyrinths of ledgers and books of accbunt,and picked out exactly 
those facts on which the ultimate issue of the case must depend, 
There were many present that evening whoin that respect, 
recegnised in Sir Rusus Iseacs a formidable rival to the late 
Master of the Rolls. Throughout his career, no matter how 
exciting might have been the contest or the case, Sir Rufus isaacs 
had always maintained a pertect and complete self-control, He 
had always shown an even, au unruffled temper, invariable cour- 
tesy, and, what was very important, generous kindness ‘to his 
juniors ; so that he had not at the English ‘Bar.a single ‘eiieiny, 
nor even arf unfriendly critic. ,The qualitiexof the Law Officers 
of the Crown would be subjected. to a.most severe test during 
the hext two or'three years. There would arise grave question, 
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relating to the laws of nations and the laws of peace ; the more 
embarassing questions concerning the law of trade unfons, and 
most momentous questions concerning constitutional law, prac- 
tice, and procedure, They believed that the Attorney-General 
woud.pass through that ordeal with honour to himself and credit 
to the Government, and that his name would take an eminent and 
conspicuous place in the lists of Attorney-Generals of England. 


THE ATTORNEY-GENERAL, who received an ovation on 
rising to reply, said that in responding to the toast he was sup- 
ported by the proud conviction—for which pride he was sure 
they would forgive him—that he was the first member of the 
Jewish community to become His Majesty’s Attorney-General. 
He was proud to state that fact in the presence of his brother 
Maccabeeans, of Mr. Cohen, and other distinguished represen- 
tatives of the Bench and Bar. He could not help also recalling 
that in his early days, as a student in the Middle Temple, he 
singled out one man among those he heard as the one to be 
followed. His chosen example was their chairman that night. 
He would remind then that the first member of the Jewish 
community to become a member of the Bar and also a Q.C. 
was Sir Francis Goldsmid, who chose the Baras a career in 
order to open it to members of his community. To some extent 
he had travelled along the same path as Sir Francis Gold- 
smid, who sat in Parliament asthe Liberal member for Rea- s 
ding, and who at one time occupied the house near that town 
which he (Sir Rufts) aow resided in. Sir George Jessel, on 
whom he looked with the gfeatest awe, was the first member of E 
their community to hold the office of Solicitor-General, and, as 
Master of the Rolls, ranked among the three greatest Equity jud- 
ges this country had ever produced. He himself could lay.claim 
to no higher distinction than that he had striven to the best of 
his ability to uphold the highest traditions of his profession, 
and that, serving the State as he now did with great pride, he 
gave such capacity and service as he could to the Government of 
the day. He was most: grateful tothe members of the Bench 
dnd Bar who were not members of the soceity who had come as 
guests to that dinner. There was no honour which could be 
greater than that which was conferred on a man by mtmbers of 
his own profession, with whom he was in daily contact, and not 
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always on the same side. When he looked at the smiling face 
and listefided to the genial words of the Lord Chief Justice, he 
found it difficult to realise that when he had brought before 
Lord Alverstoue a most carefully prepared argument as to the 
soundness .of which he himself was comvinced, the Lord Chief 
Justice had simply shattered his argument with one blow, and 
had left him helpless. He saw, too, his old opponent and Jifelong 
friend, Sir Edward Carson. Through all the days that they had 
spent in opposition to each other at the Bar there had not been 
a single heated word—outside the court. There was no more 
_ glorious profession than that of the Bar. Some might add, 
‘provided you have some small measure of success,’ but it was 
not necessary to be highly successsful to enjoy life at the Bar. 
If one were successful, then, althougts he lived laborious days, 
„and sometimes laborious nights, nevertheless, in his experience, 
one could enjoy every hour and every minute of it. The Bar was 
pever a bed of roses. If one were successful it was all roses and 
no bed; and ifone were unsuccessful, it was all bed and no 
roses. There never was a more generous profession than that of 
the Bar. °A man was taken for what he was, and not according 
to the place from which he came; he was judged according to 
his abilities and conduct, He thanked his brother members of 
the society and the visitors, for the reception they had given 
, him, and assured them that he would never forget their kind 
antl generous welcome. 


LORD JUSTICE FLETCHER Movt/ron, res ponding to the toast 
of The Bench and the Bar, propdsed by Professor Meldola 
i (President), said that in no country were the Bench and the Bar 
so closely coupled together asin England. Deeply rooted in. 
alletheir ideas was that the barristerand the judge were 
two stages in the life of one organism. So close was the con- 
nection between them that he almost thought he ought to return 
thanks for the Bar, for it was impossible to over-estimate the 
agsistance given by its members to the Bench. Those who 
fought before the Bench had their clients’ difficulties to cqnsider, 
but the judges had a uo less difficult task. That was, amid all 
the contending arguments, to form decisionsewhich would keep 
the law of England—based as it was on ‘good sense—cousistent, 
clear-and practicable, . 
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THE SOLICFTOR-GENERAL, who responded on behalf of the 
- Bar, in referring to Lord Justice Fletcher Moulton’s ob§ervations 
on the intimate associations of the Bench and-the Bar, said. that 
the sword of justice in this country was two-edged. With one 
edge the advocate encountered his adversary in the tribunals of 
the land; .with the other edge—made of the same tampered 
steel—the judge divided right from wrong, and cut the knot of 
diffculty. That was a fact which differentiated the legal ` 
institutions of this country from those of every other country in 
the world. It was for that reason, more than .any other, that it 
_was no exaggerated figure of speech to say that the Barof Eng- 
land was a profession which was engaged in the pursuit of truth 
and the ascertainment of fact, rather than the mftltiplic&tion of 
error and confusion of.tongues. Its splendid and unique 
characteristic was that it was, of all the professions, the seat 
and focus of generosity between one member’ and another. | 
Personally, he would be unvrateful and false tohis own fee- 
lings if he did not acknowledge how much he owed to 
“the kindness and assistance of Sir Rufus Isaacs, particularly 
in the first important case in which he acted as jusfior to him, 
It was his warm-hearted willingness to be friendly to his juniors, 
more than even his splendid qualities of intellect, which had 
. made his appointment to the head of their profession, not 
only inevitable to the knowledge of his rivals ands friends, but 
welcomed by every member of the profession. ooe, 


LORD. MERSEY, respõnding to. the toast of ‘The Visitors, 
-proposed by Professor Gollancz, expressed his indebtedtess to. the 
. Maccabeeans for affording him an opportunity of joining in this . 

tribute to Sir Rufus Isaacs. ʻA great man he was, and he would 
give them one reason why he called him so, A good many years 

ago, when he was a busy leader he was briefed ina case, and 
his junior was a young man of whom he had not previously 
«heard, Mr. Rufus Isaacs. He (Lord Mersey) never understood 
„the case, but his junior apparently did, and he could not help 
on that account recognising him asa great man. ‘The case was 
„a ruby mine which did not exist, and it was only fair to say they 
. lost.the- case. Sir Rufus Isaacs -was, he added, rot-only an 
ornament of a great profession, but a kind and good. friend.: - 


PART IIL] THE MADRAS LAW JOURNAL, 83 


Sır EDWARD Carson, who, with Mr. Taylor, K.C,, also 
‘responded’ to the toast, said that he was Sir Rufus Isaac’s 
raditional enemy. He had fought him 'all day and every day. 
He had fought his first case against him, and also his last before 
he (Sir Rufus) went to the upper atmosphere. Sir Rufus always 
tried {ò return the blow; but in all their encounters he had never 
hit below the belt. Sir Rufus Isaacs “always preserved the highest 
traditions of the Bar of England, and he ‘looked forward to the 
time when Sir Rufus Isaacs would occupy the greatest position 
to which any member of the Bar could aspire. He had regarded 
it an honour to act as sponsor for the Attorney—General’s son on 
his admission at the Middle Temple, and he looked forward to 
the day when he would have him as his junior. 


Tue LORD CHIEF Justice, in proposing the toast of ‘The 
Chairman,’ said: ‘Iam grateful to those who have organised 
this great banquet for allowing me the ‘privilege of saying to 
the Society of Maccabzeans what I have often said in private, 
and desire to repeat to you in public, how much you ought to 
honour the toast of the health of your Chairman. I was called 
to the Barin 1868, and even at that time Mr. Cohen was 
one of the most distinguished juniors, not only on our circuit, 
but atthe Bar practising in England, with’ an established 
reputation gs a commerical lawyer, but with much more—an 


“established reputation for honourable conduct and upright 


dealing in connection with his cases. It ig no small privilege 
just to say what one cannot help feeling about a man who has 
been before the profession and before the public for no less than 
fifty-three years and still enjoys the respect and affection of 
everyone who ever knew him as amember of our great pro- 


‘fesfion, Mr. Arthur Cohen wears no ribands, he has no stars 


he has but one addition to his name which, I am proud to think, 
was given him by the Conservative Party, to which he did not 
belong. He is one of the few rare instances of men who, though 
occupying no official position, by reason of their outstanding 
merit are selected for the honour of being one of His Majestys 
Privy Council, and the only public recognition of this great 
career is that he isknown as the Right. Honourable Arthur 
Cohen. But many of you young men here little know—and I 
speak without ashade of flattery—you little know what has 
6 : i 
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been the magnitude of the work and the opinion of the 
judgment of Mr. Arthur Cohen asa leader and a gren? fawyer: l 
` Many of us who are now administering indifferent justice would 
only have been too glad to have welcomed him among usas a 
predecessor aud a colleague. In his wisdom he has withheld 
from us the privilege of his assistance, but after all, howe many 
of you in the room know that Mr. Arthur Cohen is one of the 
oldest judges in England. He isa judge of the Cinque Ports) 
_ and long before I had Silk, in 1878, I practised before him in 
the Cinque Ports. 


Mr. Arthur Cohen was one of the first counsel of the 
English Bar who ever appeared for Great Britain in a great 
international arbitration! I refer to the great arbitration—in 
some ways the greatest ‘arbitration—the Geneva Arbitration, 
the pioneer of international arbitrations. That was in 1872, 
only aboyt three-and-a-half years after I had been called. *And 
Mr. Cohen had only been called twelve years. Mr. ‘Cohen was 
chosen upon his merits. He had already acquired a high 
reputation for knowledge of international law, which.in those 
` days was not as much studied as at present. Many of you will 
remember the excitement in this country at the time. My 
predecessor, Sir Alexander Cockburn, played a prominent part 
in those proceedings. I have often talked to those engaged in 
that arbitration, men connected with the Foreign Office, and, I 
can assure you that it would not be possible to over rate the 
services rendered to the country by Mr. Arthur Cohen in that 
great arbitration. It must be a great satisfaction to the 
Maccabzeans that on such an occasion, historic from more than 
one point of view, when we are called together to do honour to 
the great and successful advocate who now fills the high post 
of His Majesty’s Attorney-General, Mr. Arthur Cohen should be 
your Chairman. Iam sure you will join with me in drinking to 
his health, and wishing him many years of health and enjoy; 
ment. There is no man more entitled to esteem and regard by 
reason of his high character and great abilities, 
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BOOK REVIEWS. : 


., oa 
A Comparative Table of Cases in the Law Reports, Indian Ag- 
peals: By LALIT MOHAN MUKHERJI,.M.4., BL. Published by the 
Cranenburgh’s Law Publishing Press, 3 to 5, Bowstreet, Calcutta, 
Price Rs. 2.—This supplies a long-felt want., Practitioners can- 
not, one and all of them, command a supply of the Indian Appeals; 
and a Table containing the references in Indian Appeals with the 
corresponding references to other reports, authorized and unautho- 
‘rized, will be welcome to the profession. The same case is found 
reported in several private journals and also in one or otber of the 
several series of the Indian Law Reports, and when, as is often the 
case, æreference is given to only one or some of them, such a 
table as the one under review is highly useful to avoid com- 
fusion and facilitate reference. ‘To authors and publishers 
having to give all references to a particular case, their task is 
made particularly easy. We commend the book to all who 
have anything to do with Indian case-law. 


Desai’s Index : (1811—1909) 3rd Edition. Price Rs. Io, 
We ‘congratulate Mr. Desaion the success that has attended 
his Index. The Index is immensely popular and with the im- 
. provement the author has effected in this edition by way of 
giving the names of English cases, we are sure it will be found 
even more useful than before. * 
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ILLEGAL TRANSACTIONS. . 


The Indian statute-book contains: several provisions dealing 
with unlawful consideration, among them being S. 23 of the 
Coutragt Act, S. 35 of the Specific Relief Act, S. 84 of the 
Trusts Act and S. 6 (4) (2) of the Transfer of Property Act. 
Alike as regards contract and transfer of property the matter 
is dealt with i in an incomplete fashion and is in great measure 
. left to the department of unwritten law. Take the distinction 
between illegality apparent on the face of a transaction and an 
illegal purpose known to one only of the two parties. The dis- 
tinction is noticed in S. 35 (8) of the Specific Relief Act but 
not in the Contract Act. One has to resort to case-law to learn 
that the party ignorant of the unlawful object or intention 
may recover on the contract; in other words, that knowldge 
of both parties is required in order that the agreement may 

«be void zn’ fofo and unenforceable by either party. This 
is “illustrated by Pearce v. Brooks,? and the recent case in which 
the woman for whose benefit thé obligation? was incurred was 
the mistress of the defendant and not a prostitute. Inthe first 
case the plaintiff succeeded because he was ignorant of the 
woman’s character; in the recent case the landlord knew the 
relations between the woman and the defendant and therefore, it 
being held that those relations involved a breach of the law, the 
action failed. Cowan v. Milbourn? is a case of the same kind. 
In S. 65 the fact that illegality of object may be non-apparent 
is indirectly recognized, since there reference is made to agree- 
ments discovered to be void, and provision is-made for the benefit 
of the person who, having paid money in ignorance, afterwards . 
discovers the true nature of the agreement. , But the section is’ 
an incomplete statement of the law. It is not enough for the 
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, Plaintiff seeking to recover his money that he should allege that 
he had paid it innocently ; it must also appear that om receiving 
notice of the illegal purpose he repudiated the transaction at 
once and did not allow the purpose to be carried into effect. 
It is only by S. 84 of the Trusts Act relating to property trans- 
ferred for an illegal purpose that this qualification is intgoduced. 
The Contract Act does not in this connection draw the useful 
and simple distinction which in English law is drawn between 
«an executed and an executory contract. The English law with 
regard to money may be succinctly stated as follows: Money 
paid for a future illegal object or upon an illegal executory con- . 
tract is recoverable. But when the contract has been executed 
the money is not recoverable unless (2) the payment Iras been 
made under mistake of fact, or (b) has been induced by fraud 
or undue influence, or (c)"the payment has been payment under 
an agreement prohibited by a statute enacted for she protection 
of a particulal class of persons. See Harse v. Pearl Life Co. and 
cases on Money Lenders Act, 1900, Ascompared with this state- 
ment, S. 65 is at once too wide and too narrow; it includes cases 
in which the illegal purpose has been carried into effect and it 
excludes cases in which the illegality was at the date of the 
agreement known to the plaintiff. 


Turning now to transfers of property for which provi- 
sion is made in S. 84 of the Trusts Act and 38. 6 of the. 
Transfer of Property Act, we may first observe that in .most 
of the cases (as also*in those in which S. 53 of the last men- 
tioned Actis discussed) there was no real transfer, In such ; 
cases the illegality of the purpose of the transaction is rele- 
vant only as it may form ground for defence against a suit, to 
recover possession of the property. Among cases of this kind,ate 
Bridgman v. Green?, where the conveyance was executed for the 
purpose of enabling the grantee io kill game ; Symes v. Hughes?, 
where there was a conveyance nominally by way of sale, contrived 
to defeat creditors, and Petherperumal v. Muniand:*, where somè- 
witat similar facts were proved. It may be doubted whether S. 84 
. ofthe Trusts Act applies to such transactions since there is no real 
transfer intended and the owner is, according to the law in India, 
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entitled to recover possession because he has never parted with - 
the properfy: But anyhow the principle embodied in the sec- 
tion applies, and it is clear that the right to recover possession 
Geases to exist when the unlawful purpose which the parties had 
in view has been carried into execution. -Itis permissible to the 
defendant to set up the illegality, as it is in the case in which, 
but for the illegality of the transaction, a suit could, under S. 82 
ofthe Trusts Act, be brought against the benamidar—Sheo 
Narain v. Mata Prasad’: Petherperumal ve Muniandi?* 
may now, for India, be called the leading case on the 
point-decided, the point being that a persistent but unsuccess- 
ful attempt to carry the illegal object into effect does not deprive 
the owner of tHe tight, which he otherwise has, to recover the 
property which he has nominally transferred to another. Muthu- 
‘yama v. Krishna, in which the facts were similar, must now 
probably be regarded aş overruled and Yaramatz v. Chundrut 
is shaken. 


In the above cases the question arose between the original 
owner of the property or somebody claiming under him and 
plaintiff and the benamidar as defendant. In Sidlingappa v. 
Hirasa,5 the position of the parties was reversed—the 
défendant fearing that his property would be sold at the instance 
ofa judgment-creditor executed a conveyance of it, ostensibly by 
way, of sale, in favour of the plaintiffs father and the fraud had 
the desired effect. Ifthe nominal, vendee hag been put in pos- 
session and hai been made defendant in a suit in ejectment, it is 
clear, on the cases already cited, that he must have been success- 
ful. The maxim zz part delicto pottor est conditio posstdentts 
would have been relevant. Citing another maxim, “let the estate ° 
lie Where it falls”, the court decided in the plaintiff's favour. 
In support of this decision, which seems to have been arrived 
at with some hesitation, Doe v. Roberts® is cited. There 
a deed of conveyance had been executed in favour of the 
defendant with a view to giving him the statutory qualifie e 
cation which he did not possess. The transaction involved, as, 
observed by one of the judges, an illegal conspiracy between the 
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. plaintiff and the defendant, fora criminal information was pend- 
ing against the defendant. It was what in India* would be 
called a berami transaction. Judgment for the plaintiff was 
put on the ground that the defendant’s deed could not be avoided 
as on the ground of fraud and that the plaintiff, being 
privy to, the fraud, could not set it up as a cause of action or as - 
a defence. In other words the court held that there was 
estoppel by deed which could not, in the circumstances, be avoid- 
‘ed by the allegation of fraud or unlawful intention. In 
relying on this case the Bombay Court apparently overlooked 
the fact that the doctrine of estoppel, so far as it precludes a 
man from denying his own deed, does not obtain in India 
(see Mulgi v. Nathabhai’). The decision, however, although 
Doe v. Roberts?, may not be safe ground on which to support 
it, may be puton the ground, equally applicable if the de- 
fendant had been plaintiff, that proof of the ben&mi: character 
of the transaction could not be given without disclosing the 
illegal purpose, and that it was not open tothe defendant to 
adduce such evidence. “ No man,” as Lord...... said, “ shall 
set up his own iniquity asa defence any more than as’a cause of 
action.” 


Possibly the afore-cited case of Sheo Narain v. Mata Prasad? 
may also be put on this ground, In proving that what appears 
to be a purchase by the defendant for his own benefit is really a 
benami arrangement, the plaintif can hardly avoid giving 
evidence of the circumstances which made it convenient, or 
necessary to conceal the trie state of facts. 


We come now tothe cases in which there is an actual 
transfer, the consideration or object of which is unlayful. 
Regarding such cases there is express legislation, for S, 6 (4) (2) 
of the Transfer of Property Act says that no transfer can 
be made for an unlawful object or consideration. But before 
dealing with this section and the cases, it is well to note the 
“distinction between ‘consideration? and ‘condition? A gift which 

e %s otherwise valid is not affected by the additionof an illegal 
condition; the gift remains good, the condition,only fails— 
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see S. 32, Transfer of Property Act; Ram Sarup v. Bela* and 
In re WMoore,? where the difference is discussed at length in 
reference to a will. The question to be considered is the 
question on which the Judicial Committee in Ram Sarup v. 
Bela* declined to offer an opinion. Assuming that the considera- 
tion fos the gift made by Captain Hearsey had been immoral, 
could he on that ground be said not to have, in point of law, parted 
with the property ? In a recent Madras case—Thastmuthukannu 
v. Shunmugavelu’—this question was discussed, but in å 
most unsatisfactory way. The point was taken only on 
second appeal, not in either of the two lower courts; conse- 
quently there were no definite findings of fact. On what facts 
the cođrt proceeded and on what principle the judgment in the 
plaintiff's favour was given it is not, easy to say. The facts 
seem to be as follows: The plaintiff being enamoured of a girl, 
apparently a®°dancing girl, sought to secure her favours by 
bestowing property on the girl’s family. Accordingly he’executed 
an instrument whereby he purported to sell for a price certain 
property to her sister. Apparently he achieved his object and 
he co-havited with the girl fora time, for it is’ said that subse- 
quently she left him. Then he brought a suit to recover his pro- 
perty and he was successful. The point on which the case seems 
chiefly to have turned was whether it could be distinguished 
from Ayerst v. Fenkins*, on which case the defendants na- 
tutally relied. Now in Ayerst v. Fenkens* it will be remem- 
bered, Lord Selborne had to do with a case* in which a widower 
when contracting an unlawful marriage with the sister 
” of his deceased wife, had made a settlement in her favour, and 
the question was whether this settlement could be set aside 
on, the ground that the consideration was unlawfui. The 
point decided seems to be that a completed gift, though made 
for an unlawiul consideration, will not be set aside at the in- 
stance of the donor; the court will not extend its protection to a 
person who has himself violated the law. And Lord Selborne 
referred to a question put by Lord Eldon whether any case could 
be found in which property given to a woman for future ¢o-habi- 





I. (18837 I. L. R. 6 A. 315: 1 I; A. 44 2. €1880) 39 Ch. D. 116. 
3- (1905) I. L. R. 28 M. 413. 
4. (1873) L. R.16 Eq. 275 cited as authority in Darw’s Vendor and 


Purchaser, 920. 
s e 
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tation had been taken out of her hands. The Madras judges,- 
paying slight regard to’ the observations of Lord Selborne; 
distinguish the case as one in which there was a voluntary gift 
not as in the case before them—a transaction purporting to be a 
sale. And it must be admitted that the facts of the two cases 
are quite different, for in Ayerst v. Fenkins' the uslawful 
intention was on the side of the settlor only; it was not shown 
that the settlement was given and accepted as the inducement to 
the unlawful marriage. Lord Selborne’s observations, therefore, 
may not have been strictly necessary ; he had other grounds for 
his decision. Nevertheless his opinion is a weighty one; the 
absence of any case in which the court has relieved in circum- 
stances such as those assumed by him to exist is óf the gteatest 
importance. Inthe Madrgs case, apart from the suggestion of 
undue influence, it is difficult to see what facts there were to 
entitle the plaintiff to treatment more favourab than that. 
which wds extended to the plaintiff in Ayerst v. fenkins.? It is 
also difficult to understand how, if that case was rightly decided, 
the decision in the Bombay case can be supported. Ifin the 
latter, where the transaction was benami, the title of the grantee 
was rightly allowed to prevail against the defendant who, in 
impeaching it, was driven to set up his own fraud, how: can it 
have been right that the plaintiff in the Madras case, who had 
actually parted with his property, was allowed to recover it ? 


It is somewhat remarkable that in neither of these cases is 
any reference made to S. 6 (2) (2) of the Transfer of Property Act. 
Yet if that section means, as on the face of it it would seem to 
mean, that a transfer made for an unlawful object or consideration 
is void, it would have been pertinent in both cases and especially 
imporant in the Madras case. It would almost seem that the 
section has been generally overlooked. The meaning of the 
section, the extent of its intended operation as regards the 
parties or third persons, the effect of it in relation to the 
doctrine that forbids any person to allege his own iniquity—all 
these are questions which have: not been discussed in reported 
cases. Taking the words of the section with the words that 
follow regarding a person legally, disqualified, it may be urged 








I. (1873) L. R. 16 Eq 275 cited as authority in Dart’s Vendor and 
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that the intention was to declare that no title can pass when 
the objec? sor consideration is unlawful. If the disqualified 
transferee can acquire no title, it seems to follow that the 
transferee in the other case can bein no better plight. But 
obvious difficulties arise on that.construction. First there may 
be a difficulty about the word “ object.” What is stated to bea 
condition attached to a gift may also be the object or purpose 
ofthe gift. Then, supposing a purchase of a house forsuch -° 
purposes as approved in Pearce v. Brooks? and the otber Englislt 
cases above cited, the seller may or may not know of the 
purpose; can he, on discovering it, get the sale set aside? 
Meanwhile the property may have been sold again toa third 
person. “Does tlfat person also acquire no title ? And again the 
question arises as to how the sectign is to be worked in con- 
nection with the principle that denies the protection of the court 
to persons wh® are privy to illegal transactions. 

The fact is that the subject of transfers for illegal purposes 
is much too large and thorny to be dealt with profitably in a 
single short sentence. It might be difficult to express in an 
enactment the rules by which courts should be governed in re- 
gard to questions connected with illegal transactions, and that 
may be a reason for avoiding the subject. But half-measures are 
to be deprecated. It would be better to leave judges unassisted 
to find such eguidance as they can in the law reports than to 
promulgate a section so meagre and inadequate that they do not 
even think it worth while to refer to it. e 

° e H. H. SHEPHARD. 


TRANSLATION 


"APARARKA’S COMMENTARY ON YAGNAVALKYA. 


(Continued.) Sloka 111. 


The author speaks of non-divisible property. . Rae aos 


“That which was acquired by oneself without de-, P*ttition. 
triment to the paternal estate, that which was given 
by friends and that which was obtained at the time 
of marriage; these do not belong to the co-parceners.” 
118. 


3. (1866) L. R. 1 Ex. 213. 
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Sloka118.. Among the brothers who have their wealth undivided, 
` Effects not without detriment to the paternal estate, (z.e.), witlfout living 
liable tout of it, that separate property which is acquired by oneself 


partition. l 
separately, aud aa (Mitram) (i.e) that which is obtained from 


friends, and ari (Oudhváhikam) (t.e.}, that which is ob- 
tained from (one’s) father-in-law and others at the time‘of mar- 
tiage—all these do not belong to the co-parceners, 2. e., ney are 
not partible. But, it belongs to the acquirer alone. 

Manu :—That which is acquired by effort without using the 


patrimony and that which is gained by him without exertion, 
he shall not give up if unwilling.” 


SA (Srama) t.e., war, agriculture, etc. g re 
SAT. (hd) here means work without exertion. 


Katyayana :—That which is obtained along with (at the time of 


obtaining) a bride of equal class is called Hea (E anyagathant); 
that wealth is pure and prescribed by the Smritis as fit for sustenance. 


That which comes with the wife atthe time of marriage is 


known as 4a0f@® ( Vaivehizam): All that wealth is known tobe fit for 


religious acts.” Moreover : j 


“ If one recovers property duly descended but 
which was subsequently taken away, he need not 
give it tothe rest (rest of the parceners); as also 
wealth acquired by learning.” 119. 


That which is descended ftom ancestors BoE, such as 
lands, gardens, etc., put which had been taken away by strangers 
and received by one with the permission of coparceners need pot 
be given to them (the co-parceners). Of that which is recovered « 
without their permission, the acquirer should take a fourth. 

* Therest, all, including the redeemer, shall share. So says, 
Rishyasringa. z 
If one alone redeems property that has been lost previously 


that (property) the rest shall share proportionately after giving the 
rédeemer a fourth share. 


,« That which has learning as the cause of acquisition, that 
too need not be given to the co-parceners. 


‘ Manu says :—'* Wealth, however, acquired by l:arning, belongs 
exclusively to-any one of them, who acquired it: so does anything 
given by a friend, received on account of marriage, or presented as a 
mark of respect to a guest.’’? 


I. Mann, Ch. IX, §-208. 
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Katyayana :— That wealth which is obtained by. -learning ac- 
guired frqm others when living on others’ food (not the family- food) 
is called gains of learning,” f l 


Wa (Bhakiham) t. e., food, “Others” means people other 
than the father. : 


«That which is acquired by wager in a controversy in learning 
is called gains of learning and is not included in partition.” 


That which is obtained from (one’s) pupil, ‘rom one being an 
officiating priest in sacrifices, from an examinership,. from settling 
doubtful questions, from one’s scholarship, from discussion and from 
recitation of Vedas—all these are called gains of learning and are 
not liable to partition. This rule applies to excess (over and above 
the equivalent value) acquisitions in fine arts. i 


That which is acquired by wagering in learning, that which is 
obtained from a sacrificer (in connection with a sacrifice), that which 
is got from.a pupil—all these are called gains of learning. The rest 
are common. : 


That which is obtained by defeating another in learning, with 
wager as the Gause, should be known as gains of learning and is not 
partible, says Brihaspati. i : 


That which is obtained by wagering in learning, that which is 
got from a pupil, and that which is obtained as an officiating priest 
in a sacrifice-—all these are gains of learning, says Brighu. a 


Where a persou does a dating act risking (tis) life, and the 
master, pleased with the act, confers a favor, that iswealth obtained 
by valour. 


Vyasa says:—“ That which is obtained by learning, valour, 
and Saudaytka, (2.¢.,) what is obtained on the marriage occasion—all 
these should not be claimed by the coparceners at the time of 


partition. ; 


» Katyayana :—What is qig] Dwajahritham (acquired in war) 
does not become partible. That which is acquiredin war after 
putting the enemy’s army to flight at the risk ọf life for the 
mastėr’s cause, is called Dwajahritham. 


e There is no division of property given by friends, etc., which 
is acquired without detriment to the patrimony. As to property 
acquired with its (of the patrimony), use 


. Vyasa says :—Where one acquires property by his valour, etc., 
using-some common property like chariot, arms, etc., there the 
brothers become partakers. To him (the acquirers) the two shares 
must be given. As for.the others they become equal sharers» . 


Katyayana :—To the unlearned need not ke given by the learn- 
ed, the gains.of learning, at amy time. But tothe equals or supe- 
riors in learning that wealth (the gains of learning) should be given 
by the learned. 


2 è j . 


Sloka 118, 


Effects not 
liable to e 
partition. 


Steka 118. 
Effects not 
® tiable to 
partition. 
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. Narada :—“ A leamed man is not bound to give a share ‘of his 
own (acquired) wealth against his will to an unlearned co-lteir unless 
it has been gained by him using the paternal estate.” - 


“He who protects the family of a person undergoing study, 
though (himself) unlearned, gets a share in the wealth. gained by 
that study from him (the learned).”? 


Ifthe eldest acquires wealth after the father’s death, the young- 

ers have a share in it if they happen to be studying (at that time). 

Remana: (Vidyanupalinaha) means the youngers who are 
undergoing study. The author (now) speaks of another (kind 
of) indivisible property. 

Manu :—“ Apparel, carriages or riding horses, and ornaments (of 
ordinary value which any of the heirs had used by consent before parti- 
tion), dressed rice, water (iz a well or cistern), female slaves, family 
priest or counsellors and cattle-ways, (the wise) have declared indivi- 
sible, (and still to be used aş before).” 3 

Here (in the above sloka) some commentators are of opinion 
that by the word 4a (palra) is meant carriages,” etc, That is 
opposed to Katyayana’s text, namely :— 

« The wealth that is on paper, and that which has been set 
apart for charity, water, female slaves and royal grants got by 
inheritance, cloths worn (already), jewels—of these—whatever is 


not divisible, they should be so disposed of as to admit of use by all 
on the appropriate occasions. 


Cattle-ways ~Compound walls, etc., cloths that have been worn 
and that which should be spent in charity are not divisible—says 


Brihaspati. : 
RIEAN anurupam): (not divisible) means not fit for divisiôn, 

2.é., of a number not evenly distributable among the coparceners : 
should be made enjoyable if turns according to the number of z 
the coparceners. The non-divisibility of loths, etc., is (with 
reference to division) in that very shape, but can be divided in 
value. So says Brihaspati. ° 

« Those by whom clothes and the like articles have been de- 


' clared indivisible have not decided properly. The wealth of the 


tich depends on clothes and ornaments.” 4 


“(Such wealth) when withheld from partition will yield nmo 
profit ; but neither can it be allotted to a single (coparcener). 


* 1. E S.B. E. Vol. 33, 191. Narada, Ch. 13, § 11. 

2. S. B. E. Vol. 33, 191. Narada, Ch. 13, § I. 

3. Menu Ch. Ix,” § 219. The words in brackets are the gloss of 
Kullakabhatta. i 

4. S. B.E,, Vol. 33; pe 362. Brihaspati, Ch. 25, § 79; 
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Therefore, it has to be divided with some skill; or elseit becomes. Sloka 118. 
useless,” @ | = oe 
i Effects not 
Cloths and ornaments are divided by (distributing the proceeds liable to ° 
after) sale. A written bond (concerning a debt divided) after P2*tition. 
realization (of the sum lent) ; dressed food by an exchange for (aun 
equal amount of) unprepared food.? 


As for the water in the well or pool it shall be drawn and used 
by turns, and so embankments and fields also are divisible accord- 
ing to their shares,’’3 


“« A female slave* who is single should be made to serve (sucs 
cessively) in each house according to the share. If there are many 
of them they should be distributed equally ; and this rule applies to 
male slaves also.+” 


That which is obtained from a benefactor should be divided 
equally» Rights of way too should always be used by coparceners 
in due proportion to their (several) shares.® 


* A “female slave” relates to a female slave not enjoyed by 
any one. As for one who has been enjoyed, Gautama says thus :— 

Water, King, priests, etc., dressed food are indivisible : also 
appropriated woman (slave). . 

AMAAAGS (Fokakskemavatko Labham) (that which is 
obtained from a benefactor) 2. e., : NORRAT, (Vokakshemavan) :— 
Patrons like kings and others who have been procured by ances- 
tors like the father, etc. for the support of the family. Gains 
from them means that which is obtained from them. The 
meaningis that that wealth should be divided equally. TAR 
(Prachara).foeans the way of exit and entrance. 


` Sankha and Likhita :—« Eating or drinking vessels, jewels, ap- 
propriated female slaves and clothes are indivisible 2 but those used 
on, special occasions are divisible” — says Prajapati. 


j S. SRINIVASA AIYAR. 
(To be continued.) À 





NOTES OF INDIAN CASES. 


Velu Tassi Ammal v. Chidambaravelu Pillai.— 
I'L. R: 33 M. 85.—The ambiguity of the expression “ accused 
person” and “ discharged” as used in the various sections of the 


1. C&S. B. E., Vol. 33. p. 382, Brishaspati, Ch. 25, § 80. ' 
2. Cf 8. B. E., Vel. 33, p. 382, Brihaspati, Ch. 25, § 81. 

3. Cf. S. B. E., Vol. 33, p- 382, Bribaspati, Ch, 25, $§ 82, 84. 

4: Cf. S. B. E. Series, Vol. 33, p. 382, Brihaspati, Ch. 25. §§ 82, 83. 

5. Cf S. B. E. Series, Vol.33, p. 382, Brihaspati,Ch. 25. § S4. 
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Criminal Procedure Code and the contrariety of decisigns as to 
the meaning of these expressions justify the procedute adopted 
by his Lordship Mr, Justice Afz/er in deciding this case with 
reference merely tot he language employed in the several 
sections of the Code and without reference to the decided 
cases. It has been held in cases under S. 107 of the Ce P. C. 
that no further inquiry might be directed under S. 437 by the 
District Magistrate—see Quecen-Empress v. Imam Mondal +, 
Dayanath Talugdar v. Emperor?, Queen-Empress v. Ahmad 
Khan*. A different view was taken by Banerjee J. in Queen- 
Empress v, Muthasaddt Lait and by Knox J. in King-Em- 
peror v. Fyaz-ud-din*, although in the latter case it was 
not necessary for the decision. The reasoning adopted by the 
learned Judge would apply both to a.person against whom 
proceedings are taken under Chapter VIII and to the case of a 
person accused of an offence, and that apparently seems to be 
the view of the learned Judge in this case. The learned Judge 
construes the term “ discharged” in S. 437 as equivalent to 
“discharged” in Ss, 209, 253 and 259. : 
Kambinayani Javvaji Timmaji Amma Garu v. 
Kambinayani Javvaji Subbaraju Nayanivaru.— 
I. L. R. 33 M. 473 :—This case raises an important question. 
A obtained a consent decree against Æ for delivery of 4rd 
share of the Zeniindari. A tried to execute the decree but 
his application was rejected on the ground that the decree 
was not executable. A appealed to the High Court. Pending 
appeal A died, leaving a widow. The widow was enceinte at the, 
time and a daughter was born afterwards. The widow was 
brought on the record and the. High Court held that the 
decree was executable. The question whether after the death 
of A his widow could execute, was left to be raised separately, 
and this question was decided both by the first court and the 
High Court in favor of the widow. P filed an appeal to the Privy 
Council. Pending these proceedings B and A’s widow entered 
fnto a compromise by which the latter released or relinquished 


her rights and obtained some properties both for herself and her- 
daughter. After the widow’s death and long after the execution of 
the decree became barred by limitation, the daughter; after some 


I. (1goo) I. L. R. 27 C. 662. 2. (1905) I. L. R. 33 C. 8, 
3 (2900) A, W. N. 206 4. (1898) IL. L. R. 21 A, 107. 
5. (igor) I. L. R. 24 A. 148, 
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infructuoug proceedings to execute the decree, brought a suit to - 
obtain 4rd share of the Zemindari’ awarded by the decree. The 
defence was that the suit was not maintainable under S. 244, 
C.P.C. (S. 47, New Code) and was barred by limitation as the 
adverse possession which had run against the plaintiff's prede- 
cessor psior to the decree continued to run notwithstanding 
the decree. The only answer on behalf of the plaintiff to these 
pleas was that the compromise by the plaintiff’s mother, a 
limited owner, amounted to an alienation which gave a new, 
cause of action to the plaintiff to bring the suit. | 


Even supposing that the compromise amounted to an 
alienation, it would not necessarily give the plaintiff a fresh 
cause of'action to maintain a suit. Where an adjustment is 
made after decree and that adjustment is repudiated as fraudu- 
lent, the proper course for the decree-holder is to execute the 
decree, setting up the adjustment as fraudulent. Fraud, no 
doubt, vitiates all transactions, but the appropriate remedy for 
relief on the ground of fraud depends upon the law of the 
State. The processual Law of India has declared that.. 
questions selating to execution, discharge or satisfaction can 
only be decided in execution and not otherwise. So also, 
although, according to Hindu Law, a compromise by a limit- 
ed owner may not be binding upon the reversioner, the 
question as to the mode in which relief may be obtained by 
the reversiofier depends not upon the Hindu Law but upon 


the Statute Law of India. The Civil Procedure Code , 


of India enacts that questions of the naturealready referred to 
caif only be decided in execution and, not in a fresh suit. The 
‘Hindu Law does not say that a fresh suit lies, and even ifit has 
said so, it must be deemed to have been abrogated by the Statute 
Law. A satisfaction or discharge bya limited owner is nota 
vali@ satisfaction or discharge so far as the reversioner is concerned, 
and the reversioner, by taking proper steps, can have the fruits 
of the decree obtained by the last owner ‘realized for his ‘benefit. 
Where the limited owner does not take steps and allows the de- 
cree to become barred by limitation, he precludes himself from 
executing to the prejudice of the reversioner, Sas 





SUMMARY OF ENGLISH CASES. 


Rex v. Crippen. [1911] I. K. B. 149. 
Admission—Rebutting evidence after close of defence evidence 
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The question of admission of rebutting evidence on the part 
of the prosecution after the close of the defence evidence is entire- 
ly in the discretion of the trial judge. 


Where the judge at the trial allows such evidence to be 
given the court of criminal appeal will not quash the conviction 
unless there was something in the evidence in the nature ofa 
trap which will injure the prisoner. 





* Moel Tryvan Ship Co., Ltd. v. Andrew Weir & Co. 
* [1910] 2 K. B, 844. (C. A.) 
O Skip—Charter-pariy— Construction—Non-arrival in time— 
Option to cancel contract—Time for. ` , : 
A charter-party provided that the chartered ship ought to 
go toa a certain place and there receive a full cargo from the 
charterers’ agents at a specified rate. It contaiyed an option 
for the charterers to cancel the contract, provided the ship did not 
atrive at.the port named by acertain date. The ship-owners, 
finding in the middle of their voyage to be unable to reach the 
port on or before the specified date, gave on that date, being far 
away from that port, a notice to the charterers’ agents, asking 
them to exercise the option. No option having been exercised 
the ship went to the place six months after the date fixed for 
the option, and then called upon the charterers’ agents to. load 
the ship.“ On the charterers’ refusal, the ship-owuers brought 
this suit for damages. 


Heid, that thé suit must be dismissed as the charteres were 
not bound to exercise their option, before the:ship arrived, as then 
alone they could see if it could be to their advantage to accept 
the contract rates or to cancel the contract. 





Metropolitan Water Board v. London, Brighton & 
South Coast Ry. Coy. [1910] 2 K. B. 890 (C. A.). 
Water—Supply of, toa Railway platform—Whether for 

domestic pur poses. 


Water supplied by a Water Board for a Railway Station for 
the use of passengers using waiting rooms, water closets and 
urinals on the -platform, is not for “ domestic purposes” but. 
for railway purposes, especially where there is a special separate 
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lavatory for the use of the porters and the staff, and such water. 


must therefore be charged at the special rates mentioned as 
distinct from those for “ domestic purposes.” 


Jackson v. Rotax Motor and Cycle Coy. 
i [1910] 2 K. B. 937 (C. A.) 


«Sale of goods— When required, meaning of —' Merchaniable, 
meaning of —Rule of de-minimis—Acceptance of one instalment of . 
consignment—No duty to accept rest, if unmerchantable. 

A contract to buy motor horns of different descriptions in 
prices with aclause “delivery as required” is really not a sin- 
gle indivisible contract for the whole of the goods, which might 
be ordered, but isa series of contracts, for the amount of the 
goods of the descriptions at each time they are ordered. So, accep- 
tance of one fnstalment of a consignment of goods, which are 
found on opening to be saleable, does not preclude the buyer 
from rejecting the second instalmeut, if the goods therein con- 
tained are found unsaleable as a whole. In this case, part of 
the goods found unmerchantable became so owing to bad packing, 


and the other. part owing to want of good polishing. A bayer _ 


may be compelled to accept the goods on the rule of de minimis 
if only one or two ina hundred are found unsaleable, but not 
where, asin this case, nearly half the goods were unmerchantable. 


An article is “merchantable” if it is saleable in its existing 
condition : the fact that a little work such as a little polishing, 
though at a very trifling cost, is the only thing required in order 
to make the article saleable will not make it merchantable and the 
buyer is entitled to reject such goods as unmerchantable. 


City of Birmingham Tramways Coy., Ltd. v. Law. 
[1910] 2 K. B. 965. 


e Contract to repair property of a third party— Stipulation for 
payment of damages in case of ne glt gent repair—Negligent repair” 
and injury—Right of third party to sue. e $ 

A Municipality owning a tramway leased the same and its 


working to the plaintiffs, agreeing to execute repairs whenever 
necessary. but at the cost of the plaintiffs, Repairs having 
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. become necessary the Municipality made a contract with a 

contractor, which recited the lease with the pidintiffs and 

its conditions, and under which the contractor agreed to 

be responsible to the Municipality for all damages which- 
might be caused to the plaintiffs by any negligent exe- 
cution of the repairs. Repairs having been negligently 

executed, one ofthe tram cars was derailed anc overturned, ` 
with the result that the car, the driver and some of the pas- 

„Sengers were injured, for which the plaintiffs had to pay 

damages to the driver and the passengers. In an action by 

the plaintiffs against the contractor to recover the damages thus 

paid and the cost of repairing the tram, the contractor pleaded ` 
that the plaintiffs were no party to his contract and that he agreed 

to indemnify only the Municipality. Held, (1) that though the 

plaintiffs were not parties to the contract, inasmuch as their pro- 

prietary rights as lessees and their working rights were prejudiced © 
by the negligent act of the contractor, who would only be a 

trespasser except for the contract with the Municipality, he was 

directly liable to the plaintiffs; (2) that it was not the plaintiffs 

‘who pleaded the contract to fix the defendant with the liability, 

but it was the defendant who wanted to take shelter under it 

to justify his trespass; (3) that he cannot invoke the contract 

. only in so far as it was beneficial to him; and (4) that in all the 

cases in which ‘third parties were not allowed to take the bene- 

fit of the-contract, the proprietary rights of such third parties 

were not affected. sS 





Lees v. Dunkerley Brothers. |1911] A. C. 5. 


Negli gence—Injury to fellow-servant—Defencerof common em? 
ployment.—The defence of common employment does not apply 
as between fellow-servants one of whom is injured owing to the 
negligence of another. . 





Lowery y. Walker. [1911] A. C. ro. 

°? Negligence— Savage animal—Liability of owner. 

The defendant put his horse, known to him to be savage, in 

his field which he knew was habitually being used by the people of 

the neighbourhood as a short cut to a railway station. The plain- 
tiff, one of such people, was attacked and bitten by the horse, 
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Held—(x) that the-plaintiff was lawfully on the field with. 
the permisston of the owner,though he had‘no right of - -way or 
express leave to be in that field, inasmuch as the defendant knew 
thatthe people were habitually. using the way and acqttiesced:in 
thesame without in any way preventing that user, and (2) that 
under those circumstances he was under a legal obligation to 
inform such people of the dangerous character of the animal. 

Per Curzam:—“Some itime after the judge (County. Court 
Judge) delivered the judgment he made an alteration in regard to 
a phrase (trespasser) he had used. I think it was quite legitimate 
to do so, because the word he used wascapable‘of being misunder- 
stood, or understood in one sense rather than. in another, and I 


see no objection to his explaining to the court and. to the parties 
the sense in which he used the. word.”« 





Owners ‘of Lightship “Comet.” v. Owners of the .. 
“W. H. No. 1.” [rg11) A.C. 30. a7. 
. Admiralty—Collision—Tug and tow—Neglt gence of ss 
Non-liability of tow. 


A tug was towing a barge which had no motive power ‘of 


-her own in the mouth ofa river ona dark night and was s navigated 


in a negligent manner with the result that the barge came into 
collision with a lightship. In an action by the owners of the 
lightship against both the tug and the barge : 


Held : (Lord Robson dissenting) that the barge, was s not to 
blame as she was ‘ entitled to expect that the tug would: be red- 


sonably well navigated’ and to act upon that belief, and’ as. ‘ she 


need not anticipate and act in advance in expectation. “of” a 
thoroughly bad piece of seamanship on the part of the, tug 
witch is towing her.’ 


on C etie 





McDermott v. Owners of S. S. “Tintoretto.” 
. - [r911] A. ©, 35.. 0 
, Statute—Construction—Platn \absurdity—Reading | gerne 
words into the statute. 

Per Loreburn L.C.—“ I feel no hesitation iñ reading “Such ° 
words (vtz. that payments are not to overlap) into:the statute. 
The same thing has been done by this House before, -notably in 
interpreting the Succession Duty Act’ in-order to avoid a plain 

3 : ° 
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-absurdity. In this case it is necessary, in order to avoid a- piain 
frustration of the obvious intention of the Legislature. 





Rex v. William Henry Ball and Edith Lilian ‘Ball. 
[1911] A. C. 47. 

Botri Athis of—Incest on particular. ocsasions— 
Evidence of conduct and relation of the two persons on previous 
occastons. l 

As the accused, a brother and sister, were charged of incest 
in- July and September Igro, -evidence was tendered to show 
(x) that there was ample opportunity. for this offence, (2) that 
there were circumstances which, to say the least, were very 
suggestive of incest ; (3) that these persons lived together and 
occupied the same bed room and the same bed, and (4) that these 
persons had previously carnally known each other and had a 
child in, 1908: 


= Held—That the evidence was admissible, for the object was 
to establish that they had a guilty passion towards. each other 
and that therefore the proper inference from their occupying the 
same bed room and the same bed was an inference of guilt or— 
which is the same thing in another way—that the defence of 
innocent living together as brother and sister ought to fail. 


The evidence is admissible on the issue that, this crime 
was committed—not to prove the mens rea, but to establish the 
guilty relations between the parties and the existence of sexual 
passion between them as elements in proving that they had ili- 
cit connection in fact on or between the dates charged. Theirs 
passion for each other was as much evidence as was ‘their pre- 
sence together in bed of the fact that when there they pee 
guilty relations with each other. 





Standard Ideal Coy v. Standard Sanitary 
Mfg. Coy. [1x911] A.C. 78(P.C.) | 
t Carrying on trade’—Meaning of—Trade Mark—Infringe- 
ment of‘ Standard ’— Descriptive word—Passing off. 
A company, which has its office ia a foreign ‘province and 
directly sends goods by postior otherwise to people who wish to 
. buy them on the solicitation of the company ’s travelling agents 
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who pay the price directly to the company, camuot be said to be. 
carrying onstrade at the place of such people. 

The plaintiff company charged the defendant company with 
infringement of its trade mark by the use of the.word ‘standard’ 
and with passing off their goods as and for those of the plaintiffs: 


Held, (1) that the word ‘standard’ was nota valid trade 
mark; (2) that there being no evidence (a) that the word ‘standard’ 
had acquired a secondary significance as meaning the goods of, 
the plaintiff's manufacture, (4) that any one was deceived or was 
likely to be deceived by the alleged similarity between the trade 
designations of the two companies, when each proclaimed in its 
labels and advertisements its headquarter or place of manu- 
“facture, the plaintiff must fail even though the defeudant copied 
some of the plaintiff's designs, patterns, Advertisements and photo- 
graphs as well. as the combination of colours in its grean and 
gold labels (this is not an action for infringement of copyright 
in designs or letter press) and has availed itself unscrupulously, if 
not unfairly, of the labour, ingenuity and expenditure of the 
plaintiff cgmpany in preparing the ground and educating the 
public on sanitary questions and up to date articles of toilet use. 


The word ‘standard’ isa common English word. It seems 
to be used not infrequently by manufacturers and merchants in 
connexion wjth the goods they put on the market. Sousedit has 
no very precise or definite meaning. But obviously it is intended 

_to convey the notion that the goods in conngxion with which it 

is ysed are of high class or superior quality or acknowledg- 
ment. It cannot be an apt or appropriate instrument for dis- 
tinguishing the goods of one order from those of another. Dis- 
tinctiveness is the very essence of a trade mark. The plaintiff 
wastherefore not entitled to register it as a trade mark and it-is 
not a valid trade mark theugh registered. 





Bochm v. Goodall. [1911j]_ 1 Ch. 156. 
i Receiver —Right of indemnity—Limtted to assets. . 
The receiver is an officer of the court and not an agent of 
the parties. They have no control ever him and are not not liable 
to indemnify him against liabilities incurred iu the carrying`on 
of the business entrusted to him: Peisons dealing with him 
have to look to his personal ‘credit. aiid he in His turn- has Only 
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.to look to the assets of the concern. His position is not improved 

because he happens to be appointed by consent a parties, 
He. cannot claim to be subrogated to the rights of the creditors 
he.has..paid. when he has not paid them at the request of the 
debtors, express orimplied. Such request cannot be implied 
from the mere fact that he was appointed receiver gvith the 
consent ‘of parties. 





or ‘ve-‘Coomber: Coomber v. Coomber. |1911] 1 Ch. 174. 
«i. Undue infiuence—Principal and agent—Burden of proof— 
Dischar ged by proof of motive of gift, e.g., natural affection and 
compliance with husband’s wishes. ` 

© = When a gift is made to a person standing ina Kea 
relation (as agent), the burden i is upon the donee to prove that 
the” gift has not been induced by that relation. This he can do 
either by showing that the donor has had independent advice in 
the matter or by showing that the gift was induced entirely by 
natural affection (the donee in this case being the son) and the 
desire to comply with the wishes of the deceased husband of the 
donor. : 





In re Hoyles: Row v. Jagg. [1911] 1 Ch. 179. 

Mortgage—International Law—Moveable and tmmoveable, 
distinction between. : 

Mortgage on land is iainovenblé property to witch the lex 
loci applies. A gifin charity of mortgage of land in Outario 
which is probitited by the Ontario law is void though madeyby 
a domiciled Englishman by a will executed in England. Jud g- 
ment of Swznfen Eady J. in (1910) 2 Ch. 333 affirmed. 


Per Cozens-Hardy L.J.—The terms moveable” and“ immove- 
able” are not technical termsin English law though they are often 
used in considering questions between our law and foreign systems 
which differ from our law. But where the two systems are 
identical, I doubt whether the terms are appropriate. ° 

Farwell L.J. :—International law is a matter of international 
comity. No country can be expected.to allow questions affect- 
ing .. its own land er, the extent and nature of the intersts in 
its own land which. should-be regarded as-immovable, to be deter- 
mined. otherwise- than’ by its own courts in -accordance with its: 
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own interests * *, The question * * 


are or ouge to be deemed, ex sua natura, moveables or not, as 
what are deemed so by the law of the place where they are 
situated. If they are deemed a part of the land or annexed, as 
the common law would say, to the soil or freehold, they. must-be 
so treated in every place in which any controversy shall arise 
respecting their nature and character. It is for this court to 
determine whether mortgages on land are moveables or immove- 
ables, and in order to come to a conclusion, we are bound toe 
consider the result of our decision on the general welfare of the. 
country as shown by our laws, and if a decision in one way will 
involve results which our law considers prejudicial to the public 
interest or imméral or the like, it is our duty to decide the other 
way. ; . 
; 4 

.. -Mathews v. Ruggles Brise. [r911] 1 Ch. 194. 

. Trustees right of indemnity—Asstgnment of the interest of- 
cesta que trust—Right to proceed against the old cestut que trust, 





.. The general rule is that where persons accept a trust: at.thé. 
request of another and that other is the cestad gue trust he is per- 
sonally liable .to indemnify.the trustee for any loss accruimg in 
the due execution of .the trust. This right of the ‘trustees to- 
proceed against the cesta gue trust is not taken away by his 
assigning their interest tosome other person who is recognized: 
by the trustees as the cestuc gue trust in the absence ofan 
express reservation substituting the liability’ of the new cestud 
que frust for that of the'old, though ro doubt as between the 


old cestui que trust and the new, the Begs liability will fall on . 


the 3 new cestut que trust. . 





Eri County Natural Gas and Fuel. Coy. .» Ltd. z: : l 
Samuel S. O’Carrol. [1911] A.C. 105 (P.C.) 
Damages—Breach of contract—Measure of damages. 


* The plaintiffs, a mining company, leased certain gas works tg 


defendants under various conditions one of ‘which was’ that the 
defendants should supply the plaintiffs the gas necessary for” 
their works. ` The defendants having aftera time failed to supply: 
gas, the plaintiffs were obliged to erect certain- gas works and after 
having them for 7 years sold. them and then suéd for‘daniages.- 


is not so much what , 
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.The sale proceeds having exceeded their cost of production : Held 
that ‘the plaintiffs were entitled to only nominal damages. 


“The measure of damages is the cost of procuring the sub- 
stituted article, not at all the price at which the substituted 
article when procured could have been sold by the person who 
has procured it. The principle is that if the party does not 
perform his contract, the other may do so for him, as (reasonably) 
neat as may be, and charge him for the expenses incurred in so 
‘doing * * * If incase of a breach of contract to séll goods 
the purchaser purchases at a sum eqnal to or less than the 
contract price he can only recover nominal damages * * * 
as ‘he has suffered noloss * * * The same rule must apply 
whether substituted goods are manufactured or mined for or 
otherwise produced or purchased in open market * * * ‘The 
method adopted to procure cafinot make any difference.” * * * 
What the works cost the plaintiffs they must show. They 
cantiot “be permitted to recover damages on guess work or 
surmise. * * * The contention that as the defendants: by 
their conduct had compelled the plaintiffs to’ become proditcers 
of gas they are bound to pay the latter for their courage and 
enterprise is without authority. If may well be that if several 
reasonable but abortive attempts had been made to procure this 
gas the cost of these would have been properly treated ‘as part of. 
the cost of ultimately obtaining it. The plaintiffs are also’ bound ` 
to show for how much they sold the works. . 





Bank of Montreal v. Jane J acques Stuart, — %. 

[r911] A. C. 120. ei 

Husband and wife—No undue ‘fina Talgsi tetas of 

husband—Wife accommodating. husband—No independent advice 

wife—Inter ference of husbands solicitor who was also solicitor to 
husband's credztors—Interest of solicitor. i 


The. plaintiff's husband and his solicitor were principal 
members ina company whose liability to the defendant’ bank 
“was increasing from time to time. The solicitor was also a: 
treditôrof the company as well as the solicitor to the defendant: 
bank. The plaintiff accommodated her husband, of her own free: 
will, for some time-without the ‘Intervention of the solicitor.and” 
afterwards : with. his-‘intervention.”' Finally the wife became: 
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penniless. „In a suit to set aside all these transactions with the - 
bank : He/d* that the plaintiff was entitled to recover for the. 
following reasons: (x) The plaintiff had no independent advice, 
and was completely under the: husband’s influence though she’ 
denied any such influence. (2) The solicitor was interested: 
petsonalty in advising her to accommodate -the husband as he 
was himself a debtor to the bank and a creditor of the company. 
(3) The accommodation was procured by the solicitor of the 
bank who never gave the plaintiff such independeni advice as’ 
would make her realise ‘her position and the extent of the. 
liabilities which she was incurring. (4) It was the duty of the. 
solicitor under the circumstances to have asked the husband to 
get independent advice for the wife and if that was an impossi- 
bility the solicitor ought to have retired from the business 
altogether and told the bank why he did so. Be = 


Per Curtzam.—tIt is not correct to say that “no transaction 
between husband and wite for the benefit of the husband can be 
upheld unless the wife is shown to have had independent advice.” 


The Husband's solicitor owed, a duty to the wife in tran- 
sactions between husband and wife where her interests are con- 
cerned. It is a sound observation thata wife. usually has no 
solicitor of her own apart from her husband, and I think. she is 
prima facie entitled to look to her husband’s solicitor—the solicit- 
or of her husband’s family—for advice and assistance until that 
solicitor repudiates the obligation. to give such advice and 
reqflires her to consult. another gentleman. 


| Munro v. Didcott. [r911] A. C. 140 (P.C) ; 
| Mining lease—Nature of—Interest in sre ngtroap ee 
necessity of. 


1 


‘By the law of Natal a lease of iia or a conveyance of any 
jntérest in land ought to be registered and, unless registered, it 
would not give any preference over unsecured creditors but would ° 
only be operative as a contract between the parties. Held that? e 
the'right given by a mining lease is more thgn an incorporeal 
right and is an interest in ]and,‘and as such was egued to De 
registered, 
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Per Curzam.— Although we speak of a mineral lease ora lease 
ot mines, the contract is not in reality a lease at all‘in the sense 
in which we speak of :an agricultural lease.. There is no fruit, 
that is to say, there is no increase; there is no sowing or reaping 
in the ordinary sense of the term, and there ate are no periodical 
harvests. What we call a mineral lease is really, when properly 
considered, a sale out and out ofa portion of land. It is liberty 
given to a particular individual, fora specific length of time, togo 
‘into and under the land and to get certain things there if he 
can find them and to take them away, just.as if he had ROWER? 
so'much of the soil.” 


The objects ofall registration are, among other things, to 
afford to the public the means of knowing to whom the ownership 
of the land of a country *belongs; what are the.interests carved 
out of it and what are the charges upon and incumbrances 
affecting it, so that these owners may discharge the liabilities 
ownership entails, that those who deal with them may be pro- 
tected; and in many cases that the transfer to others of their 
proprietary interests may be easily and inexpensively effected. 
All these considerations apply as directly and forcibly to mining 
leases as to leases of the surface above the mines, aud there 
does not, therefore, seem to be any reason why the Legislature 
should necessarily’ exclude mining leases from the’ opuro of 
the statute. 





JOVTINGS AND CUTTINGS. ; 

The Right to a Poll.—tAt the recent meeting of the Bar “the 
question was raised whether there were any means of obtaining 
the feeling of the entire Bar on the question whether the Long 
Vacation should be abbreviated—something in the nature of a 
referendum. Itis apprehended that the question, as thus put 
must be answered in the negative—the Common Law -knows 
nothing ofa ‘referendum.‘ But there isa Common Law ‘right 
toa poll, and any voter present, who had the temerity torun 

e "against the obvious senseof the meeting, could have de- 
. ‘mandeda poll. In Zhe Queen v. Wimbledon Local Board’, 
the Court of Appeal laid it dowa, on the authority of a 
ptevious decision of Lord Stowell, that the Common Law 
right to a poll is not confined to meetings called by vestries, but 


. (1882) L. R. 8Q. B.D. 459. 
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that it is ap attribute at Common Law of all public meetings: 


that any qualified person may demand apoll, and the meeting 
may be ‘enlarged’ so that all persons duly qualified may come 
in and take part in the decision. ‘Both reason and authority,’ 
said Lord Fustice Brett, ‘ show that wherea large class of per- 
sons exist who are qualified to take part ina meeting,an oppor- 
tunity ought to be given of summoning them, and of allowing 
them to record their votes? —The Law Yournal. 


Slander and the Loss of ‘ Hospitality? -Our Common Law is 


notoriously unsentimental—especially in the matter of slander— 
at times it may be crude and narrow, as might be expected from 
the rude ages in which it sprung, but it was never so crude or 


narrow as to limit ‘ hospitality’ to food and drink, as was argued- 


by counsel in the recent slander action against Sir Algernon 
West. Even in the most materialistic view of hospitality, 
` shelter seems the primary idea rather than food and drink. But 
it is the great merit of the English Common Law that, having 
its roots deep down in the national life, it grows with its growth 
and moulds itself to the fashions of each successive age; and in 
this matter of hospitality, as in others, the ‘ thoughts of men are 
widened with the process of the suns.’ A cup of tea or a lobster 
sandwich—these are not what we really value now, but that 
‘Society, friendship and love | 
Divinely bestowed upon man’ 
of which the poet Cowper speaks. Others there are, with social 
ambitions, who would rank above even these charms of true hos- 
pitafity the cachet which it gives tĦem to be received in good 
houses or at Court functions; and, however hollow such hospita- 
lity may sometimes be, it cannot be denied that a slander which 
depriyes these Society devotees of suck entree is one which inflicts 
special damage of the cruellest kind, and gives exquisite pain. 
For we can none of us endure long the disapprobation of the 


world, or ostracism from our own set.—Jézd. 
¥ ye 


_ The Vexatious Lttigant.—The Attorney-General appears to 
have a laudable desire to rid the law courts of the litigant cranks ° 


who recklessly and irresponsibly launch actiop after action for 
¿the sake of notoriety. The Vexdtious Actions Act, 1896, arms 
the courts with powers against any one ‘who has habitually 


4 . 
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and persistently instituted vexatious legal proceedings without 
any teasonable ground for instituting such proceeding? An 
order under the Act does not finally prevent the person en- 
joined taking further pioceedings, but only requires that, as a 
preliminary, he or she must satisfy the court that there isa 
prima facie basis of action. Towards the end of the lastesittings 
the Attorney-General obtained such an order against a gentle- 
man who had instituted forty-six proceedings against a com- 
pany, and thereby reduced the assets of his victim by one-half 
(In the matter of Boaler.) Last week be made a similar appii- 
cation to restrain the litigious exuberance of a lady who had 
brought a number of futile actions against various persons, and 
had not paid the costs awarded against her. (J% the matter of 
C. Ross.) But this time he was not successful. The Lord 
Chief Fustice declared that the case had not been sufficiently 
brought within the statute, which was to be put into force only 
in exceptional circumstances. At the same time, he warned the 
respondent thatif she continued her vexatious ways an order- 
would soon be justified, and the circumstances now disclosed to 
the courts would weigh against her. Our law is jealous of the 
rights of every person living in the kingdom to have redress for 
any injury, real or supposed, from the courts, and itis only 
when there is clear proof that the process of the law is being 
habitually abused that the liberty of the subject to-issue a writ 
will be restricted, Poverty is no bar, nor is failure in previous 
actions itself a proof-of their vexatiousness. And the Lord 
Chief Fustice would not ¢xpress any opinion on the questign 
whether an order under the Act would prevent the institution * 
of criminal proceedings. Thus limited, the Vexatious Actions 
Act cannot be made into a gagging instrument. It merely 
gives society that necessary protection against the habitual 
litigant which another recent Act, based on a similar principle, 
gives it against the habitual criminal.—Zhe Law Fournal. 


kef a . 


°° Sales in Market Overt—MRr. Justice Sterution’s lengthy 
and learned judgment last Tuesday, in Cleyton v. Leroy, will 
probably be reported, and form a valuable addition to our scanty 
modern lore on the question of wat constitutes sale in a market 


overt. The decision is that an auction room in the City of 


` 
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London, qn the first floor ofa building which presents, the’ 
ordinary appearance of offices, is not a market overt. From the 
learned judge’s examination of the authorities, he came to the 
conclusion that a sale of stolen property in the city, to give a 
good title to the buyer, must be in an open shop or space . 
where gdods of the kind are usually sold. This rule he deduced 
from the Biskop of Worcester's case decided ‘about the end of 
the sixteenth century, saying that if he had to take notice of the 
custom of the city without evidence, he was not at liberty to 
speculate in what way modern developments are likely to have 
modified the old custom. Without going so far asto hold that 
an auction room could not be a shop, he held that the particular 
room where the sale had taken place was not one; if he had 
taken the contrary view, he would have been inclined, though, 
to hold that it was on open shop, because there was public notice 
by advertisements and placards that sales of certain kinds of 
goods took place there, and the public were admitted. In the 
old case on which the learned judge relied for proof of the custom, 
it seems to have been considered that the place must be such 
that passers-by can see that the sale is taking place. The 
ordinary shop in Elizabethan times was usually on open booth, 
every part of which was visible from the street ; but in Har grave 
v. Spink (1891)Mr. Justice Wilis, after remarking that, structur- 
ally, shops ate not now exactly what they were in the days of 
Good Queen Bess, suggested that the regular shop, to which any 
respectable person is admitted asa matter ‘of course, answers 
theAlescription of an open place. Mr? Justice Scrutfon, in spite 
of what he said, seems to admit that the evolution of the shop 
has to this extent modified the custom.-—Zke Law Fournal: 


e ¥,* 


The Bars of England and France.—In the very interesting 
account which Mr. Underdown, K.C., gave in the Inner Temple 
Hall last Tuesday, of the celebrations which took place at Paris 
to commemorate the centenary of the Restoration of the French. , 
Bar to its privileges, he took occasion to remark upon the 
diffetences that exist between the order of barristers in England | 
and in France. They have in common splendidstraditions, a high 
code of honour among, and large powers of discipline over, 
their members, and striking record of men given to the service 


’ 
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_of the State inits highest positions, Moreover, English and 


French barristers alike do not deal directly with their clients, but 
through the medium of another class of lawyers. In the scope of 
their work, however, and in their relation to the Bench, they are 
remarkably contrasted. The advocate in France only defends 


` persons in criminal.cases, only pleads the cause in ciyil cases, 


seldom appears in a commercial case or one between master and 
men, and very rarely becomes a judge. The prosecutor is a 
Government official, chosen from a different class, as is also the 
Judge; the advocate prepares the pleadings and conducts all 
the interlocutory proceedings, and a special class of practitioners 
appear in the commercial courts. It is the special characteristic 
and the peculiar excellence of the English legal system that the 
barrister acts as both prosecutor and defender; that he is con- 
cerned with the case from the moment it becomes an action ; that 
he practises in every kind of court and in every department of 
law ; and that finally the paid judiciary is chosen exclusively 
from his ranks. To this largeness of function and to thi, ° 
close inter-connection between Bar and Bench we owe it that 
our Judges represent the best trained intellect in the country, 
and command the fullest respect of the whole people. For they 
are the men picked for their ability and their eminence by the most 
searching competition. Yet, proud as we are of our Bar and 
our Bench, there are one or two points in the French system 
which are suggestive, and may be worthy of imitation. The 
advocate in Francey before he is admitted to the Bar, must have 
spent three years of study in a law school, followed by three ygars 
of probation and constant attendance at the courts. Again, in 
France, not only are there local courts of first instance with full 
civil jurisdiction, but local courts of appeal, and correspondingly 
local bars with their separate organisation. In the raising af the 
standard of legal education, and in the decentralisation of our 
courts, we have something to learn from our neighbours.—T7he 
Law Fournal. . 


Eyt e 

+ Mr. Justice Grantham—who is now entering upon his 
twenty-sixth year of judicial life—will, before he is many months 
older (says the Daily Telegraph), have rivalled the great perfor- 
mance of Bayley J?, who retired „from the Bench in 1834, after 
adorning it since 1808. Bayley, J., was famous for his learning 


PART V.] THE MADRAS LAW JOURNAL. 115 


and his rapid apprehension. His easy ways called forth froma 
French jurist the compliment, ‘Ils’ amuse a juger? Seven little 
red books containing a note of all reported cases were his con- 
stant companions. But while no modern judge of first instance 
has served for more than twenty-six years, several judicial per- 
sonageg have had a longer total period to their credit. Lord 
Esher,.M.R., was a Judge, a Lord Justice, and Master of the Rolls 
between 1668 and 1897. Lord Lindley was a Judge, Lord Justice, 
Master of the Rolls, and a Lord of Appeal in Ordinary between 
1875 and 1905. And the career of Lord Morris stretched from 
1867 to 1900-—7he Law Fournal. 
' kač 

The Libel*on the King.—Precedents are not wanting for 
prosecutions in defence of the King’s honour, but the course which 
the proceedings took in Rex. v. Mylius on Wednesday is probably 
without precedent. In pursuance, ostensibly, ofa political scheme 
for the extension of the “Republic,” an attempt was made to ‘cut 
away’ the foundation of respect on which the Monarchy rests by 
an attack on the personal honour of King George. The plan of 
operationg devised by one James, an American resident in Paris, 
engineered from that centre by the notorious Indian agitator 
Krishnavarma, and carried out here by the defendant Mylius, 
was based on the idea that the destruction of the Monarchy could 
be carried out by a series of scurrilous attacks on its representa- 
tives. The confederates in this scheme calculated on being 
allowed to pursue their campaigu of slater with impunity, 
exfending it gradually from the officers of the army and navy, 
*with whom they commenced, to other circles: The conspiracy 
was nipped in the bud by the bold action of the King, who dis- 
dained, however, totreat the offence as political, but stepped 
out*in his own person to defend the honour of the Monarchy, 
No attempt was made to prove the gross libels which had 
been disseminated, but the prosecution took upon itself the 
burden of disproving them, as it did to the very hilt. There was, 
indeed, no difference, and the only point which the defen+ 
dant urged—beyond his grievance at the non-appearance of the 
King in person to give evidence—was that he was being dealt with 
as a common libeller, iustead of being charged with sedition or 
some other form of political offence. Logically and technically, 
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there may have been something inthe objection toa proceeding 
by way of criminal information ex officto—which Starkie admitted 
to be ‘irreconcilable with the ordinary principles of jurisprudence 
on which the law of libel in England is founded’—on a mere 
charge of defamation. But even to the famous Vallambrosa case 
(The Queen v. Labouchere, 1884), which drew the line against 
criminal information as strictly as possible, the court based itself 
on Blackstone’s dictum that such information should still be 
allowed on the complaint even of private subjects ‘for any gross 
and notorious libels and other immoralities of an atrocious kind 
. which, on account of their magnitude or pernicious ex- 
ample, deserve the most public animadversion.’ Such an offence 
it was of which Mylius has been found guilty, and his complaint 
against the form ofthe proceedings will bring him no man’s 
sympathy, seeing that large public interests were involved in 
the vindication of the King’s honour, against which he had no 
word to’say'when the opportunity was given to him to prove the 
truth of the libels which he had circulated.—The Law Fournal. 


THE Kine as WITNESS. ‘ 
From the legal point of view, the most interesting feature 
of the case was that which, though referred to incidentally in 
the course of the proceedings was never ruled on, came asa 


‘dramatic climax after the delivery of the verdict and judg- 


ment—the declaration that the King, though willing, was 
incompetent as a witness. The Attorney-General had already 
stated with much emphasis in his opening speech that the King 
was under this disability, dnd disadvantage too, in the prosedu-: 
tion of his complaint, but he held the incapacity to be so absolute 
that it could not be waived, public policy, and not private 
privilege, being the ground. The defendant’s protests agajnst 
the absence of his prosecutor were, of course, futile, 
because the falsity of his charges was proved: to demon- 
stration without the King’s evidence and it is true, as Sir 
Rufus Isaacs said, that there is no precedent for calliñg 
“the King into the witness box to testify. But does the 
formal declaration of incompetency under the King’s own hand 
based on the opinion of Law Officers of the Crown create a new 
precedent ? Authorities can be found for the view which the ` 
Law Officers have adopted, but the weight of opinion has hitherto 
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beeu the ofher way, and the decision now taken, though not + 
confirmed by the Court—the Lord Chief Justice indeed seems to 
have been careful to guard himself from the expression of any 
decided opinion—is really of great consititutional importance. 
The matter was discussed in the Zar! of Bristol’s case (1626), 
where the Earl, who had been impeached, wished to call the King 
as a witness to conversation which passed between them before 
the King’s accession. J,ord Keeper Coventry was of opinion that 
the Sovereign could not be examined in any judicial proceeding’ 
because his evidence would be ‘without temporal sanction.’ 
The judges were consulted on the two points (a) whether the 
King’s testimony in cases of treason or felony was to be admitted; 
and (4) whether ‘words spoken to the Prince, who is afterwards’ 
King, made any difference; but before they had given their 
opinions they were informed by the King, through the Attorney- 
General, that ‘not being able to discern the consequences which 
might happen to the prejudice of the Crown from these general 
questions his pleasure was that they should forbear to give an an- 
swer thereto.’ Just a century ago the question arose again in connec- 
tion with the Berkeley Peerage case (1781) where it was proposed 
to call the Prince Regent as a witness. Tord Campbell statesin 
his ‘Lives of the Chancellors’ (Vol. II., 51x), that the general opi- 
nion was that he might have been examined on oath, and he 
declared in round terms that the Sovereign might, if he so pleased, 
testify as a witness in any case, civil or criminal, though there 
would be no temporal sanction to his evidence. This has ever 
` singe been the accepted view of the leading writers on evidence, 
and Mr. Robertson in his recent work on ‘Civil Proceedings by and 
against the Crown,’ points out, as Best had done before him, the 
illogical character of Lord Keeper Coventry’s objection on the 
ground of want of temporal sanction. Hitherto there has been 
nothing in the authorities to show that the court ought not to- 
accept the personal evidence of the Sovereign voluntarily ten- 
dered in the witness-box, even without any temporal sanction 
attaching to it. Having regard tothe great disadvantages which i 
might arise from the definite acceptance of such a rule, we are” 
not sorry that the court has not been called.on todecide the 
question, though the precedent crèated by the course taken in 
the Mylius case will add not a little to the difficulty of coming 
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toa right conclusion whenever the question does come up for 
settlement.— The Law Fournal, 
¥a% 

_. Judges taking down evidence with their own hands:— 
Sir Epwaxp CLARKE spoke at the Bar meetingof the absurd 
practice of judges taking down with their own hands.the evi- 
dence given before them. The practice (says the Globe) does not 
prevail in the Divorce Court; there an official shorthand writer 
takes down the evidence, and the Judge has a full opportunity 
of watching the demeanour of the witnesses. Nor is there any 
custom so ‘absurd’ north of the Tweed. Every Scottish judge has ° 
his own shorthand writer. There is another thing about the Scottish 
Judiciary which deserves to be mentioned. The Scottish Judges 
do not sit on Saturdays, and we have it on the authority of 
Lord Shaw that, delegating their clerical work, they accomplish 
more in five days than if they were improperly occupied for six.— 


Ibid. ° 


* 


* 

Calls to the Bar:—The following were among the gentlemen 
called to the Bar on January 27 :— ° 

Linconws Inn.—H. P. Dastur (Certificate of Honour 
C.L.E., Hilary, rorz); I. I. Kazi; M. K. Azad; N. Chand, 
S.C. Mitra; M. R. N. Aiyangar; M. Po-han; J. L. Lalvani ; 
M. L. Lalvani; P. S. Shahani ; G. K. Narayan. 

INNER TEMPLE.—S. J. Shapoorjee ; R. S. Bilimoria, M.A,. 
L.L.B., Bombay. ° 

MIDDLE TEMPLE.—K.°J. Rustomji (Certificate of Honour 
C. L. E., Hilary, 1911): Mya Bu; Syed Abdul Aziz; Syed Zait 
Hussain ; Chit “Hla; A. H, Wadia, M. A., Bombay University, 
Y. G. Gokhale ; Ba On. ` 

GRAY’S Inn.—D. P. Arseculeratne, Colombo; Sirdar Nihal 
Singh, B.A.; G. J. Israni; J. J. Mifsud; Sankar Lal; Sheikh 
Mukhtar Ahmed. 


. 
*,* 


Prohibition against Standing in the Gangways.— Mr. 
Justice’ Pickford has taken a step which will have the 
approval of those who are professionally engaged in the 
courts. He has caused to be posted on the doors leading into 
his court the following notice: “ Noone is allowed to stand in 
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the gang ways.’ It has, says the Daily Telegraph, been a source, 
of discomfort and inconvenience to those having business in the 
courts to find very frequently on passing through the doorways 
that the gangways on either side were blocked with people 
whose presence was merely dictated by curiosity. The nuisance 
has been especially obtrusive, when cases of great public interest 
have been in progress. As we pointed out a few days ago when 
referring to Lord. Welby’s complaint as tothe accomodation pro- 
vided for witnesses, the body of each court is primarily intended’ 
for those who have business there—counsel, solicitors, jurors, 
witvesses, journalists—and that special provisionis made for the 
public in galleries. This fact has, however, been constantly 
ignored, with the result that frequently the gangways are block- 
ed, and those who must necessarily have to pass in and out of 
the courts meet with great, and sometimes wilful hindrance. 
So far as Mr. Justice Pickford’s court is concerned, this is now 
a thing of the past. Other judges, notably Mr. Justice Harling, 
have occasionally expressed their dissatisfaction with the prac- 
tise whick prevails inasmuch as it is usually in the overcrowded 
gangways that those movements take place which disturb the 
questions of the courts and prevent counsel and witnesses being 
heard. In order to check this, Mr. Justice Darling ordered both 
doors leading into his court to be locked the other day while he 
was delivering a judgment.— Zhe Law Fournai. 


ate 
The following cases have been entered since thé publication of the 
s Hilary Cause List Supplement on January 7. 


THE JUDICIAL COMMITTEE, 
INDIAN APPEALS, 
Srinivasa Moorthy v. Venkatavarada Iyengar and others 
(Madras). 
Purna Sashi Bhattacharji and others v. Kalidhan Rai 
Chowdhuri and others (Bengal). 


* Bisbum Chand Bachhaot v. Bijoy Singh Dudhuria (Bengal9., 


Musammat Durga Kunwar v. Musammat Mathura Kunwar 
and others (N. W. Prov., Allahabad.) 


_ Bhagabati Barmanya (since deceased) and another 9, Kali 
Charan Singh and another (Bengal). 


rd 


3 . 
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.  Mussmmat Hanif-un-nisa and another v. Chaudhrain Musam- 
mat Faiz-un-nsia, since deceased (now represented by Abdul 
Shakur Khan and another), and another (N. W. Pro., Allahabad), 

Khunni Lal v. Kunwar Gobind Krishna Narin and another ; 
Kanhaiya Lal and others v. Same ; Surnam Singh and others v. 
Same (Consolidated Appeals) (N. W. Pro., Allahabad). ° 

Lingam Krishna Bhupati Devu Gatu v. Sri Mirza Sri 
Pasupati Vijayarama Gajapatiraj Maharaja’ Manya Sultan 
Bahadur of Vizianagaram (Madaras). 

Musammat Bhawani Kunwar v. Kunwar Himmat Bahadur 
and another (N. W. Pro., Allahabad). 

Thakur Umrao Singh and another v. Thakur Lutchmun 
Singh and another (Oudh), 

Maung Kyin and another v. Ma Shwe La and others (Lower 
Burma). 

Raman Chetty v. Steel Brothers and Co. (Lim.) (Lower 
Burma).— Jos. 





Tle Code of Legal Ethics of the Bar Association of 
San Francisco, 

[The Bar Association of San Francisco unanimonsly adopted the follow- 
ing code of ethics at a meeting held Oct. 13, 1910. The code is framed upon 
an entirely different plan from that of the American Bar Association Code, 
laying particular stress pn the duty of the lawyer to devote every’ effort to 
remedying present defects in the administration of justice. The committee 
which reported the code consfsted of Charles S. Wheeler (chairma’), | 
Warren Olney, Grover O’Conner, Charles A. Shurtleff and A. C. Freeman.— 
Ed.) 

I. Distinctive Character of American Legal Ethics. 

The Bar Association of San Francisco calls upon all licensed 
practitioners at the San Francisco Bar to bear in mind that 
the profession of the law, for more than two thousand years, has 
been recognized as essential to the social concept which is the 
basis of American civilization ; that the ideals of the profession 
call not only for ability, learning, humanity and probity, but for 
a highminded and unselfish obedience to the ethical truth that 
the lawyer, as an officer of the cotirt, is obligated to aid in, and 
not to hamper or thwart, the administration of justice, 


PAR’ V.] THE MADRAS LAW JOURNAL. tat 


They gre also called upon to remember that their profession. 
is incorporated into, and dignified by, the organic acts of the 
state and the nation; that the bar is charged with the high duty 
of supplying from its limited ranks the Judicial Department of 
Government, the supreme importance of which department is 
emphasized in the circtumstance that the people have delegated 
to it the power to adjudge null and void the acts of the two 
remaining departments. 


The bar is admonished that an iicompetent, cowardly or 
dishonest judiciary would, if persistedin; lead to the overthrow 
of American institutions ; and that a competent, courageous and 
honest judiciary cannot be looked for if the bar itself is incompe- 
tent, cowardly, dishonest or careless of the obligations resting 
upon it as a collective body. ° 


The profession shoirid also bear in mind that the lawyer, 
in.addition to his distinct functions in reference to the judicial 
branch of the Government, has always been given much pro- 
mineùce iti the legislative and executive departments; that in 
thé legislatjve department members of the profession have usually, 
if not invariably, outnumbered the legislators elected from any 
other single walk in life, while the’chief executives of the state 
and the nation have, in most instances, been members of the bar. 


. The fotegoing considerations, to which many ofa kindred 
nature might be added, emphasize the vital nature of the relation 
of the bar to American institutions, and poiat to the supreme 
ne that American patriotism is the keystone of American 
Légal Ethics, 


Il. Lawyers’ Obligations to the Professional Body. 

To the end that the duties which rest upon the bar as a 
professional body may be performed, each lawyer isin honor 
obligated to devote to the common cause a fair proportion of 
his time and labor. 


i HI. Organized Effort Essential. e 
Since it is obvious that the work of the bar cannot be 
effectually accomplished without organized effort, it follows. 
that a local Bar Association should embrace in its membership 
each and every reputable member of the bar. The refusal of a 
member of the bar so to identify himself with thé body of his 
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profession at his earliest opportunity is a flagrant digregard of 
professional duty. 

Each member of the bar is morally bound to perform. fairly 
and thoroughly the work assigned to him by the organized bar. 

Duties of an inquisitorial or disciplinary character demand 
not only fairness and impartiality, but the highest degree of 
moral courage, unselfishness and backbone. Boards and commit- 
tees called upon to discharge such duties are, in an important 
‘sense, the custodians of the reputation and dignity of the bar. 
Shirking of duty on such committees is reprehensible and un- 
professional in a high degree. 

IV. _ Duly to Maintain High Standard tn Personnel 
of Bench ané Bar. 

It is the duty of the united bar to exert its influence and 
efforts to the end that those only who are honest, intelligent and 
adequately prepared shall be admitted to the bar; that those 
only who maintaii their integrity of character shall be permitted 
to remain there ; that those only who are in every way fitted 
shall be elevated to the bench, and that those only whose honesty, 
industry, affiliations, associations and habits continue to main- 
tain the people’s faith in and respect for the law shall be per- 
mitted to remain on the bench. 


V. Non-Partisanshtp in Regard to the Bench. 

It is the duty of the bar to endeavour to prevent political 
considerations from out weighing judicial fitness in the selection 
of judges. It should protest earnestly and actively against the 
appointment or election of those who are unsuitable for the 
bench. The united bar should likewise strive for retention in 
office of competent judges, irrespective of their party affiliations, 
and should exert its influence for the removalof the judigiary 
from the domain of partisan politics. 

VI. Attitude of the Bar Toward the Bench. 

The lawyer must bear in mind that his duty to maintain 
„ toward the courts a respectful attitude does not spring from his 
personal regard for the incumbent of the judicial office, but from 
‘the fact that it is of supreme importance that the diginity of the 
office shall be maintained. Bad opinion of the incumbent, how- 
ever well-founded, cannot excuse a failure to exhibit the respect 

due to the judicial office.. : 
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Judgeg are entitled to receive the support of the Bar asa 
professional body against unjust criticism and clamor. 


Where there is a proper ground for serious complaint against 
a judicial officer, it is the right and duty of the lawyer to sub- 
mit his grievance to the proper authorities. In such cases, but 
not otherwise, such charges should be encouraged, and the person 
making them should be upheld and protected by his professinal 
brethren. 


Lawyers are admonished to bear in mind that one side or 
the other must prevail in each of the several stages of a court 
proceeding, and that it is highly unprofessional to display tem- 
per eitherin court or out because of an adverse ruling or decision. 


It is reprehensible and highly unprofessional for a lawyer to 
communicate or argue privately witha judge as to the merits of 
a pending cause, and he deserves rebuke and denunciation for 
any device or attempt to gain from a judge special considera- 
tion or personal privilege or favor. 


e VII. Relations of Bench and Bar. 


` Mutual respect, induced by highminded independence in the 
discharge of judicial and professional duty, is a proper founda- 
tion for cordial personal and official relations between Bench 
and Bar. 


A judge’s personal and political friends who practise before’ 
him, owe it to him, tothe bar and to the public to be scrupul- 
pily careful to avoid any appearancé, act or conduct susceptible 
of-misconstruction. i 


VIII. Profession Responsible for the Progress and 
s Adequacy of the Law. 


Law is a progressive science, and it is the duty of the bar to 
do its utmost to keep it abreast of the needs of the times; To 
that end the Bar should exert itself to bring about the abolition 
of any rules of law or practice, however firmly grounded in pre-” 
cedent, that may appear to have become unsuited to present 
conditions. Particularly should the bar strive tor the abolition 
of any statutory or judicial doctrine-not consonant with ae 


and equity. 


24 THE MADRAS LAW JOURNAL. [vor Xxt. 


; IX. Profession Responsible for the Laws D&ays. 

The bar admits its.full responsibility for such of the law’s 
delays as are not inherently necessary under our system of 
government. This bar recognizes that itis an immediate and 
continuing duty onthe part of the profession, on the bench and 
the bar, to remedy the present tardy methods of con- 
ducting legal controversies. To that end the members of 
the bar are admonished that code provisions and rules of court 
tegulating pleadings, practice and procedure are intended to 
facilitate and speed the administration of justice. Those 
in existence are recognised by the bar as adaptable to that 
purpose if their spirit is insisted upon and obeyed By both bench 
and bar. 


To the same end, the Association declares it to be not pro- 
fessional for a lawyer to take advantage of any imperfections in 
the machinery of the law, with the intent thereby to retard, delay 
or restrict the speedy trial and conclusion of civil and criminal 
actions and proceedings, or the hearing of any demurrer, motion 
or matter thereiti requiring a hearing. 

It is not professional to interpose demurrers for the purpose 
of securing delay, nor to carp at trivial defects in a pleading not 
going to the merits; nor to move to strike out partsof a plead- 
ing where no useful purpose will be subserved thereby; nor to 
obtain by stipulation or by order more time to plead than is 
reasonably and fairly necessary; nor to negiect to demand a jury 
trial where the purpose of the demand is to delay the cause; nor 
to move or request a court*to grant a continuance of a cause, 
statutory grounds without making a strictly legal showing, or 
upon any other grounds without making or causing to be made to 
the coutt’ and opposing counsel a full, truthful and unexagger- 
ated statement of the reason therefor ; nor to refrain from notify- 
ing the court and opposing counsel, as far in advance of the time 
set for trial as the circumstances of the case will admit, of an 
intent to move for a continuance; nor to move for a change ‘of 
‘venue or to make any other motion in an action or proceeding, 
merely’ to vex, harass or annoy the opposite party, or to put him 
to needless expense ; nor to make use of the delays necessary or 
possible in the law for the purpose of wearing out an- Smee Os 
or forcing him to a compromise. 
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It is the duty of the bench and bar to be punctual in attend: 
ance upon court. 


It is the lawyer’s duty, in the trial of causes, to expedite the 
work of the court by admitting the truth of all matters which he 
knows to be true, and not to consume its time by requiring proof, 
in the hope of discovering and obtaining advantage from techni- 
cal defects in an opponent’s preparation or procedure. 


The lawyer is ethically obligated, not only to his clientsy 
but also to the bar, to take upon himselfno more business than 
he can properly and speedily dispatch. While reasonable court- 
esies in the matter of continuances are essential in the ex perience 
of every lawyer, it is inethical to expect, or to seek to obtain, 
postponements or delays in the trial of causes which are either 
unreasonable in number or duration, of which are not absolutely 
necessary. 


X. Responsibility of Bar Relative to the Fury System. 
The bar must hold its own apathy largely responsible for 
the disrespect into which the jury system has fallen. In all 
cases a lawyer is responsible to his professional brethren for his 
own conduct and the conduct of his employees in relation to the 
jury. Existing conditions demand that he also be held prima 
facie responsible for any misconduct in the same regard by his 
client or his client’s employees. To that end itis declared that 
henceforth the lawyer representing the side employing improper 
means with ajury is presumed to be the *responsible source 
of such scandal, and where such improper conduct is shown to 
ave been employed, it is essential to the professional standing 
of the lawyer representing the side involved that he exonerate 
himself before the organised bar from complicity in it or conni- 
vance at it. 


All attempts to curry favor with juries by fawning, flattery 
or pretended solicitude for their personal comfort are unpro- 
fessional. Suggestions of counsel looking to the comfort or con» ` 
venience of jurors, and propositions to dispense with argument, 
should be made to the court out of the jury’s hearing. `° 


A lawyer must never converse privatel y with jurors, and 
both before and during the trial he should avoid communicating 
with them even as to matters foreign to the cause, 
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* . Itis not professional for a lawyer to offer evidendy which he 
knows the court should reject in order, under the guise. of argu- 
ing its admissibility, to get the same before the jury, nor should 
a lawyer address to the judge arguments or statements known to 
be foreign to the issue. l 

It is particularly reprehensible to introduce intoan argu- 
ment addressed to the court remarks or statements intended to 
„Influence the jury or prospective jurors in the cause. 

It is disreputable and unprofessional to make, in an opening 
statement to the jury, or in an offer to prove, assertions which a 
lawyer knows he cannot or will not be permitted to prove. l 

A too narrow application of existing rules operates to relieve 
a large part of the most intelligent portion of fhe community 
from jury duty. The obligation rests upon the bar to strive for 
greater liberality in these rules to the end that juries may possess 
the intelligence essential to true fair-mindedness. l 

The members of the bar who make up the judiciary are res. 
pectfully admonished that it is the consensus of opinion of this 
Association that the latitude often permitted counsel conduct- 
ing jury trials, particularly in criminal cases, tends to confuse 
the issue, to improperly.bias the jury and to defeat the ends of 
justice ; and itis the intent of this code respectfully to remind the 
bench that it is the duty of the courts, in their ethical relations 
to the bar, to hold all counsel strictly and impartially to the issues 
involved, in criminal and civil jury trials, and to enforce their ` 
orders and admonitions given to that end. with all of the powers 
at their command. ‘S 

` XI. The Conduct of Criminal Cases. ` 

The Association takes notice of the opinion expressed by the. 
Chief Executive of the nation—himselfa distinguished lawyer and 
judge—that the administration of the criminal law is a disgrace , 
to our institutions. It further recognizes that the remedy lies to 
a large extent in the domain of legal ethics. It therefore lays 
, down the following canons which should be obvious but which 
it believes have been generally disregarded i in the trial of criminal 
* causes :— 

The lawyer’sright and obligation todefend persons charged 
with crime carries with it no duty and no right- to prostitute l 
either the letter or the spirt of law, : 
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- The Ipwyer’s j pritnary obligation, as au officer of ‘the court, 

to aésist‘in-the:adininistration of justice, is neither abrogated nor 

diminished by his appointment or retainer to defend'a person 
charged with crime. 


A lawyer who invents or manufactures defences for prisoners 
or who procures their acquittal by the practice of any manner of 
deceit, cajolery, wilful distortion or misrepresentation of facts, or 
any other means not within.the spirit as well as the letter of the 
law, is to be reckoned as an enemy to society more dangerou s 
thanthe criminal himself; while successes at the bar won by 
such methods can never be the basis of desirable professional 
teputations, but, on the contrary, are badges of infamy. 


Whenever an attorney’s professional obligation compels him 
to bring about the acquittal of a person charged with crime through 
the advancement of a legal proposition foreign to the guilt or 
jnnocence of the accused, his success is to be regarded both by him 
and by his professional brethren rather as the culmination of a 
regrettable duty than as a professional triumph. 


Lawyers representing the people in public prosecutions 
should use every proper means to lay before the jury the cause of 
the people, and should strive to prevent miscarriages of justice 
through the exercise by persons accused of crime, or those acting 
in their behalf, of any improper or corrupt means. 


In the criminal law it must be remembered that the people 
rightfully demand, and are entitled to, not only the conviction of 
jee guilty but the acquittal of the inhocent as well. 


To the extent of a full recognition, of the foregoing principles, 
the feelings of the attorney charged with the prosecution or with 
thedefence may properly enter into his client's cause, but beyond 
this he should avoid bringing his personality or his personal 
feelings or beliefs into a ctiminal cause. 


e XII. Paramount Ethical Obli gation. 


As a final and emphatic canon in this, its Code of Ethics; 
the Bar Association of San Francisco admonishes the préfession 
that its members are officers of the court charged with the high 
duty of aiding in the administration of justic, and that this duty’ 
enters into, and must be recognized as, the dominant factor in the 

€ r 
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interpretation of any obligation resting upon the lawye4 to further 
the interests of his clients or to maintain successfully their causes. 
—The Green Bag. 


*,* . 0) 


The Daties ofa Chairman. 
By FRED R. BARLEE. 
; Do you, my Green Bag readers, know 
. a F The duties of “ The Chair ?” 
He.that presides must ever be 
Discreet, uabiased, fair. 
The whole Assembly’s prompt support 
He properly may claim, $ 
_ Provided he’s to each and all 
Impartially the same 
. “ His ordinary functions” (he 
° Must ever bear in mind, 
© Are ministerial alone” 
(By Palgrave, Kt., defined). 
He does not as a member speak TẸ 
Like any other there, 
f ` His words are only to explain 
et. S His conduct, or to air — 
' His views as chairman ; he should not 
Attempt to say at all 
The wish or che deciston of 
Those present in the hall. 
If motion or amendments made 
(In order sczZecet), 
Duly proposed and seconded, 
a All doubts at rest are set 
ee By this clear rule, Zhe question must . 
fo... Be from the Chair proposed a 
At once (scil after it’s discussed). ar 
No option is reposed 
. In chairmen, though the motion put, 
One may distinctly see, 
Shows, to the meeting's purposes, 
Direct hostility ; 
. Bren though tf carried, the debate 
Tt would abruptly end 
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| By forcing him to leave the chatr, 
` Arid to an impasse tend. 
Let these few rules your conduct guide, 
And ever bear in mind 
(No doubt superfluous advice), ; 
Be courteous, firm but.kind.— Zhe Green Bag. 
La at 
, Deadly Repartee. —Sir Epwarp Carson, K.C., an EER 
is one of the witsof the English bar, and a skilful and deadly 
cross-examiner. He recently began his cross-examination of an 
offensive witness thus :— 


{ 


Carson.—“ I believe you are a heavy drinker ?” 
Witness.“ That’s my business!” > 
Carson (without a moment’s hesitation). —“ Have yon” any 
other 2?” ` 


It is needless to say that the promptness of the question, and 
the laughter which followed, put the witness completely at 
counsel’s mercy.—Jé2¢. 


Eat 


The Longest Lease.—Iv not infrequently happens in Europe 

that there is some bar to the actual sale of a piece of property— 

Oe though the title of the owner is perfectly good, the title itself 
- may contain a sale-restraining clause. In such instances, it is 
the custom to grant a lease for a long period, say for nine 
hundred and ninety nine years. Most persons are just as well 
‘satisfied to be in possession for nine hundfed and ninety-nine 

pars as for ever. 6 


Oné of the longest leases known to exist was granted for 
a small section of meadow land, comprising some sixteen acres, 
situated in Surrey, England. This lease was granted on St. 
“Michael’s Day, 1651, ard is for the term of twenty-nine hundred 
years. The rental was fixed ata ‘red rose when demanded.” 
Why this odd stipulation is not known, as there is nothing 
‘about the land in question to suggest it, no roses growing or 
‘having ever grown, so far as is known, on the sixteen acres. 
The present holder of the lease may remain in undisturbed 
, possession for some time yet, as his tenure dees not a until 
the somewhat distant year 4551.—Jdzd. 
* 


= \ 
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. An Indiscretion-—OnsĘ Star in an early day was $ne of the 
great’ lawyers at the bar, but he.had one failing—he did drink. 
One morning he appeared before. the Supreme Court while 
motions and oral arguments were being. heard, and got up and 
said to the court then in session :— : 


“I have only one case in your court. My client is poor, and 
I need fees which are not forthcoming. I wish this -case could 
be decided at once, and I will give the court five dollars if I can 
get a decision now.” 


The Chief Justice rapped for order and replied that they 
could uot entertain such a proposition. The attorney got up 
again and thought he would fix it up. 


“Your honors, I did not mean five dollars forall-of you, I 
meant five dollars apiece. Then the attorney was led out by a 
brother lawyer while court and audience Broke out - in: roars of 
of laughter.— The Green Bag. 


# Ae 


Getting Started.— Young Doctor.— Well, old chap, at last I 
have a case ; and he has lots of money, too.” . 

Young Lawyer.—“ All right, Doc; when you get him to-the 
point where he wants a will drawn up, why just phone over. He 
may be the means of getting us both started ”—Zbrd. 


* a 
Useless but Entertaining. —A certain jurist was an enthusia- 
stic golfer. Once he had occasion to interrogate, ina criminal 
suit; a boy witness from Bala. 


« Now, my lad,” he said, “are you acquainted with | te 
nature and significance of an oath ?” 


The boy, raising. his brows in surprise, answered : = 
“ Of course I am, sire Don't I caddy for you at the. Coultry 
Club ?»— Joa. 
kyk 
Heard in the Superior Court of Cook _ County—The jusy, 
-dfter having been out for some time, appeared before the Court 


and asked for further instruction. 
Court-— On what subject do you need enlightenment ?” 


Juryman—“ We desire to khow who-the plaintiff is.”— 
Lbid. , i 
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. Hints. p Lawyers—Address by -Justice Davar :—An ad-, 
dress entitled “ Hints to Young . Lawyers” was delivered’ by 
the Hon. Mr. Justice D. D. Davar, at the Elphinstone College, 
Bombay, on Wednesday last. Justice Davar said:—To most 
young students -who, on finishing their school career, have 
to decide what career in life they should adopt, the legal 
profession has a wonderful fascination. They think that 
success in the profession is easy of attainment to aman who 
is capable of talking long and talking fluently and is 
gifted with a certain amount of assurance. Most students in 
their innocence think that sucessful practice of the legal 
profession consists in making eloquent speeches, bullying ignor- 
ant or innocents witnesses and occasionally making impudent at- 
tacks on their opponents and. sometimes making jocular remarks, 
I assure you, my young friends, that this is wholly a false ideal. 
In order to be sticcessfulas lawyers, the first essential is that 
you should be-most devoted students ofthe law. You never can 
work -too hard or too assiduously during the period you are 
studying law. To students of law, my most earnest advice 
is that yov should devote yourself heart and soul to your 
studies alone. Leave other matters for the future. Prob- 
lems of social reforms or political progress are not for you at 
present to grapple with or meddle in. Leave those to your 
fathers and grandfathers and wait till you have attained maturer 
age and achieved success in your profession before you touch 
anything else. Your one object in life should ebe to follow your 
studies closely or devote your whole attention tothem. Try to 
eel in all you do, Your ambition ought tobe to make a 
creditable appearance in the tests provided—be they prize 
examinations of the school itself or other examinations which 
qualrfy you for practice at the Bar. Here let me tell you one 
thing. Do not ‘be dejected or down-hearted, if perchance in spite 
of hard work you fail in your examinations. In life, failures 
must come to some of you sometimes. Regard them as incidents 
which tend to make you more fit for the future. Anyhow be sure , 
that no one will regard your failure in an examination as any 
indication of your incompetence. I know of three of my very 
-best students failing, two of them more than.once, in their exa- 
minations. Let- me tell you in confidence that in my opinion 
those students knew n more law than some of their examiners and 
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_ yet they failed. Examinations are not infallible tests d a student's 
* competence. For want of anything better I suppose this method 
of making lawyers will continue, but let me repeat, do not let 
failure lead.you to despair. If you fail, re-double your efforts 
and. face the incident with cheerfulne ss and hope, and be: sure 
success will Vente be yours. 


ABSENCE OF WORK. 


i ii have hitherto spoken to you as students of law. I will now 
assume that you have passed your examination and become 
qualified lawyers with permission to practise the profession: 
The position, sooner or later, most, if not all of you, will attain, 
and then the real troubles of life will begin. Do not deceive 
yourselves with the idea that when you pass your examination, 
the worst is. over. As fou progress in life and get into work, 
the- worriesand anxieties attendant on the work ofa conscientious 
lawyer will begin to be felt by you, and you will look back to 
your student days as those of comparative ease and comfort, ‘The 
first thing that will worry you will be, the absence of | “a work 
for you to do. = a 


` The first caré of a young pleader should be to select the dis- 
trict for his practice, and my advice to you is to select the district, 
the lańguáge of which is your mother tongue. It may be that 
you may have a long time to wait before work comes to you, but 
take my wotd for it, if you are worth your salt work will come to 
you Every young’ man has, sooner or later, his opportunities , 
arid your éventual succéss ar failure wiil depend on what’ use you 
thake of those opportunities. Make the very best use of your 
time while you are waiting for work to come. Do not discontinue 
your studies becaiise you have passed your examination. Attend 
courts with regularity and follow the conduct of cases by capable 
counsel ot pleaders. ‘When conducting your cases my advice to 
‘you: is, do not under any circumstances be ambitious and try to 
distinguish yourself. Don’t résort to efforts at eloquence or wild 
* declamation. The profession of law is highly a matter of fact 
one ard does not give much scope for high flown eloquence or heavy 
declamation, more especially in the case of young practitioners. 
Try and do your work with modesty but at the same time-with 
thoroughness and care. p frie 
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Next, ypu must. know how to treat your opponents ` åt- the, 
Bar. Let me assure you that it is the worst mistake you could: 
possibly make to treat your professional] brethren -on ‘thé: 
other side with rudeness, or discourtesy. You must remember: 
that while you are doing your duty towards your client,. your. 
opponent is also doing his duty towards his cilent. The next: 
thing to study with great care and much attention is-your con-. 
duct in court towards the Bench. 

ATTITUDE TO THE BENCH, 

If, when you are conducting a case, you find that the: judge 
is taking a view adverse to your case and if you feel that he is 
wrong and you are right, do not be daunted by the first impres- 
sions an the judge’s mind. Preserve an even temper and a 
respectful attitude but at the same timg-go on firmly and- ponis: 
tently; do not swerve from the straight path. _ 


Learn always to take your success as well as. your failures 
with equanimity. One ‘side must lose a case, and it must, in the 
ordinary course, be often your lot to lose cases. Do not lose 
your temper and go out and abuse the judge. If you think the 
judge is wrong, it is your duty to advise your client to take his 
case to a higher court, but do not give vent to your spite on the 
judge and call him names. You must know that there are 
possibilities of your appreciation of your case being after all 
wrong. The Judge has done his duty, and if you feel that’ you: 
have done the ‘best you could for your client, you must rest’ con-' 
tent with the satisfaction of having done your daty, —Times of 
Lyfita. ` i - 

a i i 
. . Fustice Granthams Apologra. —The iid 
e of Mr. Justice Grantham’s address to the Grand Jury 
and members of the Bar assembled at the Liverpool Assizes, is 
only to be accounted for by an exceptional state of circumstan- 
ces putting the learned judge on his defence: There is no occu- 
pant of the Bench, as we took occasion to remark on the com- 
pletion of his.twenty-fifth year of judicial service, for whom the ` 
Bar entertains a more kindly feeling. The impulsiveness, which 
has, now and again, made him overstep the lines of judicial 
utterance, has not lowered his position in the general esteem; for 
the Bar dearly loves a fighter—even among the Judges. ‘J was. 
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. brought up,’ says the Father of the Bench, to fear hottiing and 
to dd my duty irrespective of consequence.’ No ote who values 
the independence of the Bench will challenge the judge’s right 
to act on those principles. Nor will any one deny bis claim: that , 
he has never, wz¢#ingly, done or said anything to give a partisan 
or political complexion to his judicial work. But in his further 
claims to interest himself in the general welfare of’ the country 
and to express particular views as to the political life on which 

that welfare depends, he has laid out for himself rather a difficult 
task as a judge; and it would have been betterif the learned 
judge’s intention to postpone the reply to his critics till his 
retirement from the Bench had been . adhered to. The fact that 
it has now been made may be taken ‘as some indication that 
that retirement is still—shall we say happily ?—far off:—The - 


Law Fournal. 
a a 


My. Fustice Grantham and Politics.—Mt. Asquith, in reply 
toa question by Mr. Morrell, in the House of Commons, said: 


I have read the-report of what Mr. Justice Grantham said at 
Liverpool yesterday. This House is ever scrupulous’ to discour- 
age anything in the nature of censure, or even of comment, with- 
in these walls, on the sayings and doings of His Majesty’s Judges, 
But there is a reciprocal obligation on the part of Judges not. to 
take advantage of the immunity of theit judicial position to 
reflect on the proceedings of this House or its members; 
That obligation, usually so.loyally recognized on the Bench, ap- 
pears on that occasion to have been signally violated. WhilgI 
should, as at present advised, deprecate the matter being treated 
as one of privilege, I would ask the House to allow His Majesty’s 
Government time to consider the best way of dealing with what 
is happily a unique situation—TZhe Law'Fournal. 

* 
Delay on Ctrcutt.—‘'The ideal we must all have in mind as 
members of the Barand as members of the public,’ said Sir 
‘Rufus Isaacs at the Bar meeting the other day, ‘ is that there 
should be such a state of things in the Courts that"when a case is 
ready for trial theze'shall be a judge ready totry it.’ It is an 
ideal which is more likely of realization atthe Royal Courts’ 
of-Justice than on circuit. The delay in the trial of criminal 
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cases at thd Assizes, as shown by the latest volume of criminal. 
statistics, is, asthe late Mr. Justice Wright once called ii, ‘a 
‘scandal and a disgrace to the country. As many as 489 accused 
persons tried at the Assizes in 1909 were kept in prison over two 
months before they were brought up for trial, 147 of them being 
detained between three and four months, and 79 for even a longer 
period. Even in the case of the guilty this delay is deplorable, 
for it not in frequently happens that the period of detention 
betore conviction is longer than the sentence of imprisonment * 
which isimposed. To the innocent it constitutes a grave 
injustice. Eighteen of the accused persons who were. kept in 
prison more than four months were acquitted when at length 
they were brought up for trial. More ‘than one judge has 
lately expressed his own satisfaction with the present circuit 
system. Is not the simple fact that eighteen ‘innocent petsons 
suffered imprisonment for more than four months in 1909 suffi- 
cient to prove that it stands in urgent need of reform’? At 
the Central Criminal Court there were only four persons 
who were kept in gaol over eight weeks before thev were tried. 
‘The explanation ofthe long detention of accused persons in the 
provinces is, of course, to be found in the long intervals between 
the Assizes:and the sooner some attempt is made to reduce 
these intervals, or to adopt Sir Harry Poland’s proposal for the 
establishment in every county of a court analogous to the Central 
Criminal Court, the better it will be for the fair name of 
English justice-—TZhe Law Journal. j 

* % ‘ * 

P Damages. for a Chance.—Marriage is often called a lottery. It 
has, undoubtedly, likea lottery, its prizes, and among the most 
dazzling, in feminine estimation, are peersand millionaires. It 
was tite Joss of the chance of sucha prize, or of a theatrical en- 
gagement leading up to it, which formed the burden of. Miss Eva 
Chaplin’s recent complaint against Mr. Seymour Hicks in Chaplin 
v. Hicks. And, certainly, that clever manager had done his 
best to encourage roseate visions. So many. lady members of : 
his company, he said, had used the stage as a step to the peerage 
_—only that season he had lost five to peers and millionaires — 
that the whole thing had become-a ‘ tragedy,’ and to supply their 
places he offered three-year engagements and stage training. to. 
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. twelve popularly-selected beauties. The ‘ tragedy be the: thing 
was, of course, to himself—possibly.the Peerage—not to the 
ladies. They were quite willing to take the risk of such.a ‘ tragic? 
denouement to their stage career. No fewer than 6,000, ‘infact, 
including Miss Eva Chaplin, faced such a fate. The conditions 
were quite simple. All the aspirant had to do was to sign a ‘form 
of application, and send in her photograph for publication in the 
Daily Express. This Miss Eva Chaplin duly did, and: ‘headed 
“the beauty poll for her district ; but the notice to call on 
Mr Hicks for a personal interview aly reached her on tour in 
Scotland, when it was too late to comply, and though she wired 
to Mr. Hicks he left her out of the competition; This was the 
grievance, and the question was what damages’ if any, the dis- 
appointed fair one wąs entitled to. Actuaries do not shrink 
nowadays from valuing any probabilities-even the chance of an 
inconsolable widow marrying again. - Seldom—very séldom—are 
claims’ in bankruptcy declared ‘incapable of valuation ’ ‘But 
juries are not actuaries. They can only do their honest: best ; jand 
in the case in question they fixed the solatium at £100. It” seems 
rather a paltry sum for a ‘favourite’ with a peerage and millions 
in full view, but jurymen are, of course,- prosaic persons. In 
Matthew Prior’s poem, ‘The Female Phaethon, ‘Miss Kitty, 
beautiful and young, fired with her sister’s successes; exclaims 

Pll have my Harl as well as she, A 
Or know the reason why P - 

Miss Kitty “set the world on fire,” but jurymen may ‘possibly 
think that not all young latlies’ forecasts of triumph are equally 

well founded.—7; w Law Fournal, 

*: * i 

‘Negligence in English and: Italian Law,—Several diffi’ 
cult questions were avoided in the case of Rose-Troup v. The ` 
Sleeping Car Co., Lid., which has occupied Mr. Justice Buckuill 
for several days, by the agreement of the judge and counsel that’ 
the English and the Italian Law of negligence were substantially 
the same. The case, which had been sent down for a new trial’ by! 
the Court of Appeal, arose out of a claim: for- damages -by an’ 
American lady residing in England, for injuries sustained in 
alighting from a sleeping-car of the defendants while travelling’ 
from Rome, The defendants being an Epglish ` sa ah the: 


mn 
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American day. was able to sue them here; but the main point at , 
issue was whether by the Italian law, which governed the ¢on 
tract of carriage through Italy, the defendants or the Italian 
Railway Company, to whose train the car was attached, were 
liable for the accident. In.an Italian case the Court of Cassation 
had held the railway company, and not the sleeping-car company, 
responsible for injury to a traveller caused by her falling through 
an open door while passing from the sleeping-car to the restaurant 
on the train. But Mr. Justice Bucknill distinguished that case’ 
from the one before him, because there the sleeping-car company 
was under no obligation to see to the door, while here their con- 
ductor was in charge of the plaintiff at the moment the accident 
happened. Fortign law is a matter of evidence which has to be 
left to the jury, but it is the function of,the judge to determine 
what is the true state of the foreign law, and to declare it for 
their guidance. Having accordingly ruled that there was a 
primary liability on the defendants, the judge had then’ to in- 
struct the jury onthe plea of contributory negligence which had 
been raised. And here he found that the principles of the fo- 
reign law practically tallied with those of our own law of negli- 
gence. It has been held by our Courts that it is not contributory 
negligence on the part ofa passenger not to look out when 
alighting from a train which has not stopped at the platform 
(Glasscock v. London and Tilbury Ratlway Company), and the 
principle of that decision was in point here. There are parts of 
the law of contract and tort where English and foreign systemis 
wiglely diverge, but the law of negligence is based on common- 
sense, and common-sense is much the same all the world over. 
—The Law Fournal. 


h a 
= . Notifications, 

Civil Rules of Practice, Madras High Court.—Order.—No. 
187, Fudtctal, dated 30th Fanuary 1911.—Under -the provisions 
of Part X of the Code of Civil Procedure, 1908, and subject 
to the sanction of His Excellency the Governor in Council the* 
High Court hereby makes the following amendment to Rule 192 
(1) of the Civil Rules of Practice, 1905, viz :— 

` For the words “the amount of the decree” substitute “the 
amount for the realization of which the sale is held.” 


+: 
at 
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CONTEMPORARY LEGAL. LITERAYURE. 

` Abraham Lincoln as a Lawyer.—The following is from an 
interesting article in the American Law Review about Abraham 
Lincoln as a lawyer :—'" Lincoln was, upon the whole, the 
strongest jury lawyer in the State. He had the ability to 
perceive with almost intuitive quickness the decisive point 
in‘ the case. In the examination and cross- examination of a 
witness he had no equal. He could compel a witness to tell the 
truth when he meant to lie, and if a witness lied he rarely 
escaped exposure under Lincoln’s cross-examaination. He 
could make a jury laugh and often weep at his pleasure. 
His legal arguments were always clear, vigorous and logical, 
seeking to convince rather by the application of principle 
than by the citation of cases. A stranger going into court 
when he was trying a cause would, after a few moments, 
find: himself on Lincoln’s side and wishing him success. He 
seemed tó magnetize every one. He was so straightforward, 
so direct, so candid, that every spectator was impressed with the 
idea that he was seeking only truth and justice. He excelled in 
‘the statement of his case. However complicated, he would disen- 
tangle it and present the rea] issue in so simple and clear a way 
that all: could understand. Indeed, his statement often rendered 
argument unnecessary, and frequently the court would stop him 
andsay : If that is the case, Brother Lincoln, we will hear the 
other side.’ His illustrations were often quaint and homely, but 
always apt and clear and often decisive. He always met his 
opponent’s case fairly and squarely, and never intentionally 
misstated law or evidence.” 


Another of his contemporary said about him :—“I enjoyed 
for over twenty years the personal friendship of Mr..Ljin- 
coln. We were admitted to the Bar about the same time and 
travelled for many years, what is known in Illinois, as the 
Eighth Judicial Circuit. In 1848, when I first went on the 
*Bench, the circuit embraced fourteen counties, and Mr. Lincoln 
went with the court to every county. Railroads were not then 
in ase, and our mode of travel was either on horseback or in 
buggies. Mr. Lincoln was transferred from the Bar of the circuit 
to the office of President of the United States, having been 
without official position since 1849 In all the elements that con- 
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stitute a feat lawyer Mr. Lincoln had few equals. . He was-great 
both at nzsz ġríus:and before an: appellate tribunal. He seized 
the: strong. points of a. cause and presented them with clearness 
.and great..compactness.. His mind was logical and direct, and 
the did not indulge in. extraneous discussion. His power of 
comparison was large and he rarely failed in a legal discussion to 
use that mode-of reasoning. The framework of his mental-and 
moral being was honesty, and a wrong cause was poorly defend- 
-ed-by him.. In order to bring into full activity his great powers, 
‘it was necessary that he should be convinced of the right and 
justice of the matter which he advocated. When so convinced, 
whether the cause was great or small, he was usually successful, 
He hated wrong and. ‘oppression everywhere, and many a man 
whose fraudulent conduct was undergping review in a court of 
justice has-writhed under his terrible indignation and rebuke.” - 





BOOK REVIEWS. ° 

the Annual Digest. By Jonn Mews. Published by Messrs 
Sweet and Maxwell, Ltd.; 3 Chancery Lane, W.C., London, 1910. 
Price 7s. 6d. —Mr. Mews’ Digest requires no introduction to our 
readers. It is she digest of the English Case-law that every law- 
yer’s library should contain. In the arrangement and get-up 
this Annual Volume tor 1910 is quite up to the mark of its prede- 
cessors. The list of.cases followed, etc., is separately printed on 
only one side of the paper so as to facilitate “ noting—up.” This 
is a new depatture which will be found usefuł by the profession. 





e The Annual Statutes. By N. A. ‘Accs, M.A. L.L.M., Barister- 
at-Law, of the Inner Temple: Published by Messrs. Sweet and 
Maxwell, Ltd, 3 Chancery Liane, 1910. Price 7s. 6d: 


This volume contains twenty one Statutes of practical 
utility out of the thirty eight Statutes passed by Parliament in 
the year 1910. Jn addition to its being a collection of the impor- 
tant Statutes of the year it contains also appendices of Statutory 
regulations pertaining to the various enactments. The compiler, 
Mr. Aggs, has aiso given, in the shape of footnotes, the case-law 
bearing upon the wording of the enactment. There is also an 
Index given atthe end of the book. The get-up ‘is neat and 
leaves nothing to be desired. 
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. Legal Proceedings in England, issued by Messrs. ee 
Nash &Co., Solicitors of the Supreme Court, 5 & 6 Ray- 
mond Buildings, Gray’s Inn, London. Published by Messrs. 
Sweet and Maxwell, Ltd., 3 Chancery Lane, W. C. London, 1910. l 
—This is a short guide to Practice and Procedure in the English 
.Courts together with the special Cypher Code devised by . the 
publishers to facilitate communications with regard .to pending 
proceedings and other matters that are most frequently the sub- 
ject of enquiry. The first portion of the book gives a concise and 
general idea of the procedure in the High Court in. England 
and the Cypher Code which follows is intended to facilitate and 
cheapen the cost of cable communications between solicitors in 
England and their over-sea correspondents. The ‘book is a great 
desideratum and we are syre it will be of immense use to Indian 
clients and professional men having business before, the Judicial 
Committee of the Privy Council. 
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* PROFESSIONAL ETHICS. 
INTRODUCTORY. 


It is the desire of the High Court that the apprentices who 
are to be enrotled as vakils shortly should have the benefit of 
a course of lectures on professional ethics and etiquette and on 
the conduct of cases. You are all-studying with some practi- 
tioner or other now, and, no doubt, have gained a certain-amount 
of practical acquainlance with the way in which cases have to be 
conducted and argued,and I have no doubt that some of the pro- 
blems that are likely to confront you when you actually enter on 
your profession are already familiar to you. What the duties of 
a vakil are towards the court, towards his-clients, towards other 
members of the bar, and towards the public will have to b2con- 
- sidered by me in the course of the lectures that I am asked to 
deliver, There isno book that treats of this subject specially, 
although a great deal of information may be gleaned from a large 
. number of books and from articles written by eminent persons 

jnlegal journals. It is proper that before yow enter on your work 
you should have the benefit of the experience ofa senior practi- 
toner and the lessons that he has been able to gather there- 
- from í 
The lectures, of course, are intended for gentlemen who are 
going to become vakils.) There may be special subjects that 
„would be of importance if we consider the requirements of other 
branches of the profession—advocates of the court and attorneys 
but with these I do not intend to deal. Now only two genera- 
tions of vakils there have been in Madras, and we may also 
say that there have probably been only 3 or 4 generations 
of barristers and attorneys; these classes practising in the 
Supreme Court ; and when the High Court was constituted in 1862 





J eee 

* The first of a series of addresses delivered by the Hon’ble Mr, Justice 
Sundara Aiyar,one of His Majesty’s Judges of the High Court of Judicature 
at Madras, to the apprentices of the year Igto-11, at the request of the 
High Court. 
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they were enrolled as advocates and attorneys of the High Court. 
There have been many shrewd, able, eminent, upright and 
conscieutious advocates here, but it can hardly be said that there 
are settled traditions to inspire the young man who isat the 
threshold of his Profession. Nor has he the memory of great 
names in the ancient history of the country who pursued advo 

cacy asa profession. In the time of Hindu sovereigns, learned and 
saintly men certainly graced the tribunal of justice as counsel- 
lors and assessors to the King or Judge, expounding the rule of 
right and wrong, as, in their opinion, was laid down in the books 
concerned, to have binding application in the country or place 
where the question for solution arose, but hardly any men of note 
or fame, who made themselves the representatives of cont. sting 
litigants,and made it their task to pick out,embellish and exhibit 
in attractive garb the poiuts favourable to one of the combatants 
to show up the opponent’s viewas an incorrect, distorted and 
unfair picture of the rights of the question in controversy. Until 
recently, at any rate, the actual life and work of lawyers in 
England was not studied by the practitioner in this countty, 
though their independence, learning and fearless discharge of 
their duties have been well known aud have been the inspiration 
of many. Till within the last quarter of a century the number 
of professional men in this province, at least, was by no means 
large, Recruitment was formerly by selection by the presid- 

ing judges of the superior courts, and the standard of qualifica- 
tions for the office was neither high nor of a definite character. 

The number appointed for each court was understood to be strict- 
ly limited, vacanciés being filled up as they arose. ‘The favored 
candidate was generally one who had served asa clerk in the 
courts or in some public office. 

I believe it would be incorrect to say that the profession of 
advocacy was altogether unkuown in this country in olden 
times. The Sukvanitd (Ch. iv. 5, S. 108) lays down that in some 
cases a litigant had a right to be represented by a paid advocate, 
that is, when he was unacquainted with legal practice or was 
overburdened with other work. The remuneration to be paid to 
the advocate, or ztyogt as he was called, appears to have been fixed 
on a graduated scale varying from pyth(or 64 per cent)to §ths per 
cent of the value of the matter in litigation. The receipt of a larger 
remuneration was punishable. Only qualified persons could act 
as advocates, and corrupt conduet on the part of the niyogis was 


1. 0. F, Narada, Pref. II, § 23; S. B. E. Vol. 33, p. 29, and Mitshakhara, 
Part I, Ch. I, S. 3, Pl. 12; SIRCAR’S Edu., p. 14. 
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punished. In the case.of serious crimes, the benefit. of counsel 
was denied to the accused person—a rule which finds a parallel 
in the law for a long time prevalent in England*. The term 
‘vakil’ is a Persian word, and there is no doubt that claimants 
and litigants were allowed under the Mahomedan law to be repre- 
sented by agents leirned in the law. After the organization of the 
judiciary by the East India Company, there can be no doubt that 
parties were.always allowed the services of trained-agents. To 
speak ofthis province? : in Regulation III of 1802 relating to the 
procedure to be followed in civil litigation in the courts in this 
presidency, provision is made for the reception of complaints from 
vakils... Regulation X of the same year enacted rules for the 
appointment of vakils. That Regulation was repealed by Regula- 
tion XIV of,1816 which laic down very el borate provisions for the 
appointment, dismissal and conduct of vakils for the Company’s 
courts. You will also find various provisions regarding the employ- 
ment of agencs or vakils in other early regulations such as Re- 
gulation ` VII of 180g and VI of 1816, which apparently per- 
mitted only the employment of a telative, servant or de- 
pendant of the litigant to piead his cause, a provision followed 
also in Regulation XII of 1816 relating to the settlement 
of certain questions by Revenue courts. Now Regulation XII 
of 1816 deserves some detailed notice. Appointments of vakils 
were to be made by the Sudder Court and by the Provincial 
Courts, the Zilla Courts teing entitled to nominate -persons as 
vakils for confirmation by the Provincial courts. Sections 6, 8 
to ro änd` r4 of the Regulation prescribe a standard of pro- 
fessional conduct in accordance with the Best traditions of the 
profession. I think it would be desirable to draw your attention 
fo some of these provisions to show what a high standard of 
rectitude was prescribed so early in the history of cur country. 
Section 6 was in these terms: “ Pleaders employed in the- 
civil .courts of civil judicatute shail be liable to dismissal from 
their office whenever they may be guilty of encouraging or promot- 
ing litigious suits, of wilfiilly delaying the suits of their clients 
for their own advantage, or refusing or-omitting without suffici- 


1. Cf. Act XX of 1839 and XXXVIII of 1850. 


Cf. Bengal Regulations on the same matter: Regulation VII of 1713, 
XVI of 1793, S. 4; XIII of 1795, XV of 1795, S. 2; VIII of 1796, VIII of 1797, 
Ss. 4, 5; V of 1798, Ss. 4 to 15 ; III of 1802, Ss: 3, 4; X of 1863, XXI of 1803; 
S. 4; XIII of 1808, S. 6, Cl. 3; III of 1812, S, 3; Regulation XXVII of 1814 
VIL of 1822, S. 25 ; X of 1829 S. 18; XIII of 1829, S. 4; V of 1831 $. 18. i 

For Lower Provinces See XVII£ Regulation of 1852. . < 

2. For Bombay: Regulation II of 1827; Ss; 6, 47 to 56, Regulation, III of 
1827; S. 3; Reg. IV of 1827, Ss. 2 to 4, 13, 14, 16, 17, 19, si, 85 & 86; VI of 
1827, S. 5; XIII of 1827, S. 38; XVIII of 1827, Ch. IIT;;XXXI of 1827, S. 2. 
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ent cause to be shown to the court, to carry on the suits of their 
clients after having accepted a Vakelatnama, of demanding or 
accepting from their clients any fee or sum of money, goods, 
effects, or other valuable consideration beyond the fees which 
they are or may be authorised to receive u-der the regulations, 
or of fraudulent practices, neglect or other misconduct in the 
discharge of their professional duty or of gross profligacy or 
misbehaviour in their private conduct.” You observe that it 
was not merely professional misconduct that was made a ground 
of disbarment but also “ misbehaviour in private conduct.” 


S.8: “The vakils are required to use due precautions 
to ascertain the real names and the identity of persons who.may 
propose to employ them as pleaders, and any authosised vakil who 
shall hereafter receive and file a vakalatnama from any person 
under a fictitious name shall be liable to be dismissed from his 
office.” 


S. 9: “The vakils are hereby enjoined not to file any 
plaint, answer or other pleading without previously ascertaining 
that such pleading has been duly prepared in conformity with the 
regulations ; that it contains no unnecessary repetitions of former 
pleadings, no terms of personal abuse or reproach against the 
opposite party, his vakils, witnesses or other persons, and no 
groundless imputations on any court of justice or public officer, 
but that it contains such matter only as is appareutly material 
and relevant tothe suit. Every pleading filed by an authorised 
vakil shall be signed by him, in testimony of his having 
considered and appreved its contents.” 


S. 9: Cl. (3) The courts will carefully point out to the 
notice of the vakils such parts of the pleadings as are irregular ; 
irrelevant, or otherwise objectionable, and shall record their 
censure of any vakil whose conduct, in opposition to the pre- 
ceding rules, may in any particular instance demand such ani- 
madversion. If, notwithstanding such recorded censure, a vakil 
shall again be guilty of similar misconduct, he shall be liable to 
forfeit in each instance the amount of the fee to which he may 
he entitled in the suit, or to such other fine, to Government, not 
exceeding twenty rupees, as the court may deem it proper to 
imposé.” 

S. 10: “ Thee Sudder Adawlut and the several Provincial 
courts will at all times exercise their discretion in remov- 
ing from office any pleader of their respective courts‘ who 
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may be guilty of any of the acts abovementioned, or who may’ 
be otherwise deemed unfit for the situation.” 


S. 22 laid down that ‘ʻa vakil who has accepted a vakalat fora 
party shall henceforward be precluded from being employed in the 
same cause against the party who has so retained him.” The rates 
of fees to be received from clients was strictly regulated by S. 25, 
not, as now, only the rates which a party is entitled to as costs 

from his opponent. Section 7 made all agreements for pay- 
ment of lower rates void, while S. 6 made the demand of 
higher fees punishable. Some of these rules, no doubt, are undesi- 
table and economically unsound—such as, for instance, the strict 
regulation of contracts between a vakil and his client. These 
and other rulesshave now been abolished, leaving it to the good 
sense of the profession to carry out their spirit. 


Only natives of India of the Hidu or Mahomedan per- 
suasion could be appointed as vakils. They were bound to 
attend court regularly, whether they had cases to plead or not. 
Pleaders practising in a court could accept the office of arbi- 
trator in suits pending in the court only with the sanction of 
the presiding officer. 

The next important statute was Act I of 1846. The office 
of pleader was by that Act thrown open to ‘all persons of what- 
ever nation or religion.” It authorised barristers of Her 
Majesty’s courts in India to plead in the Sudder Courts—not in 
the lower courts —and it left it to parties and pleaders to settle 
the remuneration to be paid to the latter by the former. This 
statute also extended to pleaders of Munsi#s courts the rules 
applicable to those of superior courts, there being no regulation 

tell then applicable to pleaders in Munsif’s courts. 

Act XX of 1853 absolved the pleader from the necessity of 
attending court every day “ unless he shall be employed in some 
cause or business, which according to the practice of the court 
‘may be transacted therein on that day.” It also entitled attorneys 
of the Supreme Court to practise in the Sudder contts, the pre- 
vious statute having allowed only barristers todoso. The Acts 
of 1836 and 1853 have been repealed by an Act of 1884. The 
present Act applicable to pleaders isthe-one of 1879 as amended 
by the Act of 1884 already referred to. I will not deal with 
the provisions of that Act now as we would probably have to 
makes reference to it frequently in the lectures‘to follow. 


I would like you all to realise that you belong to a most 
ancient and exalted profession, although not prominent in the 
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annals of Indian history. Advocates were a most honored. section 
of the citizens of Rome. Iu Greece it would appear that there 
was no special class of people who adopted advocacy as a pro- 
fessions A relative or friend, or one woo had, in some indirect 
manner, an interest in the cause himself, was allowed to help a 
litigant, but his work was at first confined to composing a speech 
which thelitigant himself read, and the service was rendered gra- 
tuitously as an office of kindness. Gradually, however, fees were 
*paid andreceived. These written arguments are said to have been 
models of conciseness, for the Athenian courts generally pres- 
cribeda time-limit for arguments, which the parties were not 
allowed, to exceed: It is curious to note that the same speech-writer 
was often employed by both sides in a case and: made such engage- 
ment the occasion for the exhibition of his polemical skill. You 
are probably aware thatdn the State of Rome lawyers occupied 
a foremost place. As the complexity of the. law increased in 
course of time, its interpretation rested largely with eminent 
non-official lawyers, whose opinions, called Responsa Prudentium 
were generally adopted by the actual dispensers of justice. 
Besides them, there was also another class of lawyers known as 
Furs Consulti who were paid for their services and who might be 
compared to the modern chamber lawyer. The advocate who 
appeared before the Roman tribunal often did not know much of 
the law himself, but coached himself in what was necessary for 
his particular task by seeking the help of these juristic lawyers. 
The advocate was called an orator, and his profession was often 
the passport to high office in the State, as it frequently is in 
modern England. The technical name applied to advocates was 
Patroni, and their parties‘were known as their Clzz/es—that,is 
the origin of the modern word ‘client? At first the patron was 
one who gratuitously threw his protection around his dependants 
and defended them before the public tribunals gratuitously, 
But in course of time advocacy became the occupation and the 
acknowledged profession of many learned men. Those who 
wished to practise in the courts put themselves to a course of | 
severe training for legal instruction under the Furzs Consults. 
«As there was no limit to the number of counsel that might plead 
a litigant’s cause a time-limit was fixed in Rome as in Greece. 
In England also I may tell you that until very recent times there 
was no limit to the number of advocates who could plead in the 
same cause The most famous Roman advocates whose orations 
are still admired lived during the time of the Republic, the age 
of democratic freedom so congenial to the growth of an indepen- 
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dent bar. But we are told that the conventional rules which are 
known by the name ‘the etiquette of the profession’ were little 
knownamongst them. Solicitation on beha‘f of one-self and others 
was not considered wrong even by the best advocates. Some of the 
virtues, however,lLhat are. highly praised in the profession exist- 
ed even then ina marked degree. Thus Cicero when charged 
with undertaking the defence of Morena Sulpicius at the expense 
of a friend, declared : “ the principle cau never be admitted that 
we may not defend even our enemies against the accusations of 
our friends. As for me, it is uo longer an open question 
whether I may refuse the aid of my services in averting danger 
from the accused,” and he declared that the consequeuce of yield- 
‘ing to the accusations levelled against him would be that a 
` man might be unable to find a counsel to undertake his cause 
in a State where the wisdom of the aneestors had provided that 
not even the lowest citizen should be without an advocate. 

The palmy days of forensic oratory began to wither away 
under the cold shade of arbitrary power alter the Republic. 
‘Litigation became trivial in its character, the dignity of the 
advocate’s office suffered seriously, and historians complained 
of the ignorance and rapacity of the lawyers. The value of the 
office was, however, recognised in an Imperial edict which stated 
as follows: “ Praiseworthy and necessary for human life is advo- 
cacy which ought to be remunerated. by the highest awards.” 
Various regulations were passed according favored treatment to 
the profession. Lawyers were exempted from many offices which 
other citizens had to bear. After ceasing to, practise, they were 
admitted to the order of Counts of the first rank and numbered 
amongst the Clar7sstma of the State. As in the case of those in 
the military service, the Patyza Potestas was relaxed in their case 
and they were permitted to retain for themselves what thev earned 
by their professional work. We may notice a curious ordinance 
imposing on the presiding judge the duty to see that one party did 
not retain all the leading advocates on hisside. “ Muffling’ 
retainers, not altogether unknown in this country, were thus 
forbidden, and no advocate who was assigned by the judge toa 
party could decline the brief on pain of disbarment. The spirit 
of this rule is recognised in England in pauper actions and in 
this country also in the case of court briefs, particularly in mur- 
der cases—only there is no disbarment here. 4 class correspond- 
ing to: ‘King’s Counsel’ with Similar duties was created in the 


time of the Emperor Hadrian. Constantine considered it neces- 
sary to restrict the number of advocates attached to a forum, and 
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“when vacancies occurred, the qualified sons of advocates were 
generally given preference. Advocates were forbidden to appear 
in any other than the ordinary courts, Women were generally 
not permitted to appear for suitors, though there were exceptions 
tothe rule. Scurrility and abuse of opponents were expressly 
forbidden by an edict. You see that the conduct of advocates 
was in a large measure the subject of statutory repletion in the 
Roman Empire, 


In France the profession of advocacy achieved a most 
exalted position iu the early times. They were known as 
“noblesse de la role,” their only patent of nobility being their 
admission on the rollof advocates. Even during the Roman 
times Gaul was famous as the nursery of lawyers and acording 
to Juvenal the world wasyunder obligations to her for instruction 
in eloquence. The advocate; of France rendered great service 
in political matters and particularly in opposing the pretensions 
of the Pope of Rome in temporal matters though many of them 

. were themselves cierical men. The King St. Louis felt grateful to 
them for their help in the struggle against Romeand its establish- 
ments. The earliest French Code that was ever published devoted 
one chapter to a consideration of the rights and duties of advo- 
cates. They were therein enjoined to present no cause to the 
court, which was not just and loyal, and to practise courtesy and 
forbearance towards their opponents, while tefuting their argu- 
ments, without using words of contumely or abuse. They were 
also forbidden to make any bargains with their clients respect- 
ing their fees during the conduct of a cause—it was always to be 
settled beforehand. Subsequent sovereigns passed stricter 
and less wise regulations. According to one of them 
advocates were compelled to take an oath that they 
would, both in their oral pleadings and their Opinions upon 
cases submitted to them, discharge their duty with care, 
diligence and fidelity, and would support causes only so long 
as they believed them tobe just, but abandon them when 
they discovered that they were not. The amount of their 
fees was to be regulated by the importance of the cause and 
the ability of the advocate, but it was in no case to exceed 20 
livres: There is doubt that advocates were the special care of 
the French Govergment and their office was regarded as of speci- 
al importance. Care was taken to insist upon proper qualifica- 
tion for the office before enrolment and astandard of professional 
ethics was prescribed which was exceptionally high. Respect for 
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the cou deiran attention to the client, a high tone of private 
morality, abstention from demanding excessive remuneration and 
from bargaining for a share in the fruits of litigation, were all 
enforced. An advocate was not, under pain of being disbarred, to 
refuse his services to the indigent and the oppressed. Brevity 
in pleadiug and argument were not exempt from the 
range of statutory prescriptions. There were indeed other rules 
of practice which miny must have found it impossible to obey. 
Thus “an advocate was required to be of imposing presenceand a 
well-proportioned figure so as to make a favourable impression 
uponthe Court and the audience. He was to have an open, cheer- 
ful andsmiling countenance which would be of itself a letter of 
recommendation: He was to avoid all appearance of assurance 
.or presumption and on the contrary cogciliate good will by a 
modest and unassuming demeanour. His attitude in addressing 
the judge was to be respectful and his costume ought to display 
neither dandyism nor negligeuce. While speaking he’ was 
neither to twist nor to bite his lips. His voice was not to be too 
loud nor was he, onthe other liui,to mumble his words. His 
action, while speaking, was to be appropriate to his subject and 
the motion of his limbs wis to be duly regulated”—rules worthy 
of consideration in a country where little attention is paid by 
most to the manner of aivocacy. The order of advocates 
was practically swept awry in France amidst the general 
destruction caused by the French Revolution. The National 
Assembly abolished all the rights and privileges of the Bar by 
a decree of 1790, for they wanted to suppress all real freedom of 
discussion and to prevent any attempts at the rescue of the 
objects of their tyranny. In 1804, however, Napoleon decreed the 
re-establishment of the order “ as one of the means most proper 
to maintain the probity, delicacy, disinterestesdness, desire of 
conciliation, love of trath and justice and enlightened regard for 
the weak and the oppressel which are the essential foundations 
of their profession”—a statement of objects and reasons which 
admirably sums up the cardinal virtues which should make the 
profession a blessing tothe world. 


(To be continued.) ° 
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TRANSLATION 
APARARKA’S COMMENTARY ON YAGNAVALKYA. 
(Continued.) 
Equal Parti. “In property acquired in common by all, equal 


Partition by division is ordained. Among grandsons by different 
Stirpes. fathers, the allotment of shares is according to the 
* fathers.” 120 
see Arthasamuthanam t.e. acquisition of wealth. If 
all are helpful to one another in the acquisition of wealth, equal 
division should be made. In this case, even the father should 

make an equal division. So says Manu :? ` 

“ If among undividedebrethren (living with their father), there ~ 
bea common exertion for common gain, the father shall never 
make an unequal division ”, 

While so, itis inferred that in other cases, the partition 
made by the father may be uneven. ; 

“Tf all of them, being unlearned, acquire property by their 
own labour, there sball be-an equal division of that property; for 
it is not the wealth of their father: this rule is clearly settled.” ? 

If brothers die with wealth undivided and if one of them has. 
one son, another two and a third more than two, there the appor- 
tionment of property to them is proportionate to their father’s share. 
The meaning whether they are two or more, they take only their 
respective father’s Share; and not an equal division to them. 


Brihaspati?:--In what has been acquired in common by all, all 
are equalsharers, Theirsons whether unequal or equal (in number) 
take the respective shares of their fathers. So it has been declared. | 

$ Katyayana :—“ If an undivided (younger)brother dies, his son 
for whom his grandfather had not made any provision should be 
made a sharer.”’ 


Whatever share one gets either from his father’s brother or his 
(the father’s brother’s) son as patrimony, the same.all (his) brothers 
get according to law. His son also gets the same. The share does 
not descend further. 

Ifa brother dies with wealth undivided, his son, if he has 
not got a share from his grandfather, gets his own father’s 
share from the father’s brother qr his son. Thus his son also 
ee ete S Ae ie dae ee ee nn ge Se oe E 

1. Manu Ch. IX. §. 215. 2. Manu Ch. IX. §. 205. 
3 S.B. E. Vol. 33 p. 372. .Brihaspati Ch. 25 §. 14. 
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takes, but not his grandson. Such is the meaning, In this aa 
matter, Devala speaks of a peculiarity :— Stirpes. 


« In the case of a family living united without division or re- 
united after division,a re-division occurs up till the fourth gene- 
tation”. “ Up till that they are sapindas. After that, difference 
in pinda (arises). In the partition of wealth, sameness in pinda 
is required.” This rule is ordained in respect of several people 
belonging to the same caste, (of the four castes), If there is, 
only one of the same Varna, there is no division. 


Vishnu :—Then, partition among brothers : If there are son- 
less women, they get a share till they beget a son. 


e 
Women: brother’s wives. To women who are issueless and ence- 
inde and who have lost their husbands before delivery, share should 
be given to them till a son is begotten. {f ason is not born, the 
share reverts by reason of the phrase “till a son is begotten”. 


The Author now mentions an exception to the rule, above 
mentioned (viz.,) : « If the father makes the division he may make 
division among the sous as he desires.” 


EXCEPTION, 


“Land acquired by the grandfather, assignments partition of 
of property, ? and wealth ? in these—the ownership Toes 
of both the father and son is equal.” 121 L 

In the grandfather’s property, the grandson hasan owner- 
ship equal to that of his father. Therefore, even if not willing 
to make a partition, the father should make a partition of his 
father’s wealth at the desire of his (owu) son. The division 
should be an equal one; and not an unequal one as in the case of 
(his) self-acquired property. 

faeq : Nibandha means: payment of a specified amount 


out of a specified share to particular persons proportioned acccording 
to the house or field. 


Katyayana:—The grandfather’s wealth is common to both 
the father and son. But in the self acquired property (of the father) 
the sonis not entitled to ownership. 


This is to be understood with regard to property acquired by 
the father without the help of the grandfather’s wealth. 





1. Colelrooke uses the word “Corrody” but the commentary here dces 
not bear it out. 


2. Colebrooke uses the word “Chattels.’’ 


152 ` THE MADRAS LAW JOURNAL, [VOL. XXI. 
a 


Partition of, Vyasa :—The father and the sons are equal sharers in ancestral 


Ancestral 
Property. 


house and land. The sons cannot claim a share in the father’s‘ 
Own property when the father is unwilling. 1 


Brihaspati :—Equal shares have been declared to the father and 
the son in moveable and immoveable properties acquired: by the 
grandfather, 2 


In property, belonging to the grand-father which had been 
taken away and has been (afterwards) recovered by the father 
through his own ability as well as in the property acquired by 
sacred knowledge, valour in arms, &c., the father’s ownership has 
*been declared. 3 

What has been acquired by the grandfather, but’ which was 
taken away by another and again recovered by the father by his 
ability and of that which has been acquired by the father by his 
learning etc., the father himself is the owner and not the sons. 
Therefore : e 

“He may make a gift out of that property, or even consume 


it, at his will. But in default of his doing so his sons are pronounced 
to be equal sharers.” 4 


Katyayana:—That which had been recovered by one’s own 
ability out of the property taken away (by others) or lost and 
that which has been earned by oneself (father himself)—all these 
the father is not made to give in a partition by his sons. 

The meaning is :—What has been taken away or lost and 
acquired by the father through his own ability subsequently— 
that, the father should not be made to part at the time of 
partition by the sons. Thus Smritis declare equal ownership 
of the grandson along with his father in the grandfather's 
wealth. 


OBJECTION— By saying thus, there is uo inconsistency 
with the Sruti he should perform Agnyadhana ceremony, (the 
commencing ceremony of Agnihotra)?. To avoid which 
contradiction (inconsistency) a secondary meaning (to the above 
said texts of the Smritis*) that when a sonis alive, the father 
should not dispose of or consume away the whole of his father’s 
property but should spare the son’s share, has to be attributed. 





* L Cf S.B. E. Vol. 32. p. 370. Brihaspati Ch. 25 §. 22 Col. Di. Bk. V. 
Ch. 2. §. 94. 


2. S.B. E. Vol. 32. p. 370. Brihaspati Ch. 25. §. 3.. 

3. S.B. E. Vol. 32. p. 372. Brihaspati Ch. 25. §. 12. 

4. S.B. E. Vol. 39. p. 372. Brihaspati Ch. 25, §. 13 

5- Yagnavalkya II §. 123. 

6. The Smritis declaring equal ownership for the father and son in the 


grandfather’s property. “WMATA HIRT: a”. 
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ANSWER—The ownership of the father is not lost by the Equal own- 

birth of a son by rea f the inconsiste ill aris a 
y son 0 onsistency (that will arise) to Father and 

the Srutis laying: down the objects (ceremonies like Agnya- onin 

dhana, &2.) that should be accomplished by one’s wealth. property. 

Though that wealth (grandfather’s wealth) is common to himseif 

and his son, yet the performance of Agnihotra, ete., is possible 

either by permission of the son or by making the son’s share 

separate or by acquisition of other wealth. The origin of owner? . 

ship is not by partition; because (in that case), the father will 

not be owner before partition; while partition settles the 

ownership of each owner iu particular portions of the common 

properties thate belong to several owners, it does not create new 

ownership as in the case of acquisition in partnership trade and 

acquisition in sa¢ra sacrifices. g 

If partition is the cause of ownership, it will create it even 
in the case of a compulsory partition even though Gautama 
says i— 

“ A (man becomes) owner by inheritance, purchase, partition 
seizure, or finding.” 1 

This signifies that partition apportions ownership (in 
specific portions.) 

“ A son born after partition, of a woman of equal Share for 
caste, takes his (father’s) share ; or his share shall son born 
be made out of the visible estate from the balance Partition. 
arrived at after taking account of ‘the income and 
expenditure.” 122. 


A son born of a woman of equal caste after the sons become 
divided in wealth takes the father’s share. In the absence of 
the father’s share if the property, lands etc,—that was (already) 
partitioned is afterwards visible (in existence) partition should 
be made after taking into account the income and expenditure 
relating to it. Manu? :— 

« A son, born after a division shall inherit the father’s wealth 


only, or shall have a share of it with the divided brethren, if they 
return and unite themselves with him.” 





1 S.B. E. Vol.2 p. 228 Gautama Ch. X. §. 39. Cf Mitakshara Ch. I 
S.13. Colebrooke’s translation. az 

Cf. Mitakshara Colebrooke’s Translation §. 4: and note thereto-from 
Subodini and Balambhatta. 

2. Mann, Ch. IX. §. 216. ? 


Share for 
sou born 
after Parti- 
tion. 


Gifts by 
Parents. 


a 
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One born after partition shall take only the father’s wealth and 
not the brother’s wealth. 

In the absence of the father and the brother, he shall divide the 
father’s share along with those who lived united with the father 
The singular in (the phrase) “son born” is not intended. ! 


Brihaspati says? :—‘t When step brothers (born of different 
mothers) or uterine brothers have come to a division with their 
father, after-born brothers shall take their father’s share.” 


In that matter, even if the shares of the previously sepa- 
rated sons are more and the shares of those who are born subse- 
qunently and divide only the father’s share are less, nothing shall 
be taken by them (the latter) out of the shares of those previ- 
ously divided brothers. He (Brthaspatr) has himself said : 

« A son born before partition) has no claim to the paternal 


wealth; nor (can) a brother’s wealth (be claimed by) one born 
after partition”. 


« Whatever has been acquired, with his cwn effort, by a father 
who has come to a partition with his sons, all that belongs to the 
son born after partition Those born before it are declared to have 
no right .”$ 

The meaning is:—When the son born after partition 
does not get even a small share from anything in accordance 
with the above mentioned rules, then he shall get from the bro- 


ther’s share. 

Vishnu :—“ (Sons) who have separated from their father 
should give a shage to (a brother) who is born after partition.’’* 

The Author now mentions in another manner, a kind of 
divisible property. 

Whatever is given by the parents belongs to 
him on whom itis bestowed. ° 123 

Whatever is given by either the father or the mother as a 
present to the son whether before or after partition, belongs to 
him alone and is not divisible with the other sous. 


Narada*:—* Property gained by valour, or acquized through the 
wife, and gains of science, are three kinds of wealth not subject to 
partition ; and so is a favor conferred by the father (exempt from 
partition)’ 


1 Otherwise it will mean that only one cau take and not the others.Ed. 
S. B.E. Volk 33 p.372. Brihaspati Ch. 25. §. 17. 

S. B. E. Vol. 33 p 372. Brihaspati Ch. 22 §. 19, 

S. B. E. Vol. 7. p.63 Vishnu Ch. 17 §.3- 

Yagnavalkya. II. § 123. f : 

$. B. E. Vol. 33 p. 1909 Narada Ch, 13 §. 6. 


anepo N 


PART VIII.] THE MADRAS LAW JOURNAL. 155 
d 


“ When the mother has bestowed (a portion of) her property Gifts by 
on any (of her sons) from affection, the rule isthe same in that Parents. 
case also; forthe mother is egual to the father (as regards her = 
competence to bestow gifts.)? 


Vyasa :—What is given out of affection by the paternal grand- 
father or by the father or by the mother cannot be taken (by the 
other) co-parceners. f 

‘Narada mentionsan exception with regard to immo- 
veubles. 


“The father is the lord of all moveables (including) dia- 
monds, pearls and corals ; but neither the father nor the grand- 
father is the lord of all (kinds of) immoveables” : 


« Cloths and ornaments are enjoyed by the favor of the father; 
but immoveables cannot be enjoyed with the father’s favor,” 


“Of heirs dividing after the’death of the father, Mothers 
the mother also takes an equal share.” 123 Share. 


-—an 


In the partition of wealth between the sons after the father’s 
death, the mother also gets an equal share. The plural “sons” 
is not intended. Therefore, the mother gets a share which is 
(equal to) the share of one son. The mention of “ mother” is in- 
dicative of step—mother ete. 

Vyasa :—The father’s wives who have no sons are declared to 
be equal sharers (with the sons); so also the paternal grand-mothers 
All these are declared equal to the mother”. 

This is with regard to those to whom stridhanam has not 


‘been given, ° 


The Author now mentions another matter that should be 
done by the sons dividing the wealth. 


S. SRINIVASA AIYAR, 


(To be continued.) 





NOTES OF INDIAN CASES. 


Santhalva v.Manjanna Shetty.—I.L.R.34 M.1.—This* 
is a decision which leads to startling consequences. Already we 
hear of dead-lock in the work of several committees. Although 
one may not agree with all the reasons mentioned by their Lord- 





I. §.B-E. Vol. 33 p. Igo. Narada Ch. 13 §. 7. 
2. Isnotrestrictive. It signifies the singular as well. 


156 THE MADRAS LAW JOURNAL. [VOL. XXt. 
d a 
ships the decision of the learned judges seems to be correct. It 


shows how defective the Act XX of 1863 is and how great is the 
necessity for havitig the law amended, The learned judges seem 
to suggest that the inconvenience caused by their decision 
which however, it must be said, cannot affect their decision 
as to the construction of the Act, will not be considerable, 
The large area over which the committee has jurisdiction, the 
large number of voters existing inthe said area, and the non- 
existence of any facilities whatever to bring the registry of mem- 
bers up to date-all tend io delay the work of the committee, how- 
‘ever much they may be desirous of acting with promptitude. 
There is not merely a possibility of inconvenience. If no work, can 
be done without the filling up of vacancies, and in ‘many cases the 
committee consists of adarge body of persons (thirty in some 
cases) no meetings can be held. The executive work of the com- 
mittee too cannot be done, such as the calling of accounts monthly 
or periodically. We think there is ugent necessity for the Legis- 
lature to intervene to prevent the dead-lock which is sure to 
arise. 


Ranee Annapurni Nachiar v., Swaminatha 
Chettiar.—I.L.R. 34 M. 7.—The decision inthis case seems to 
be, without the actual facts, somewhat an extension of the deci- 
sion of their Lordships Mr. Justice Wookerzee and. Mr. Justice 
Carnduff in the recent Calcutta case Ashad Ali Mollah v. Haidar . 
Ailit, but from the report of this case in the Madras Law Four- 
nal, Vol. XX, p. 785, and from the arguments of the Advocate- 
General in the case it would appear that there was a decree for 
maintenance. The case therefore exactly resembles the Calcutta 
case. 


Muthu Kana Ana Ramanadham Chettiar v. Vada 
Servai Marakayar.—I.L.R. 34 M. 12.—There is an interes- 
ting discussion in this case on the Mahomedan law of wakfs. It is 

well that the learned judges throw doubts upon the reasoning 
adopted in the earlier case of Kaleoola Sahib v. Nuserudeen 
Sahib?. They distinguish it upon the ground that in the 
case under their notice there areno Fateah ceremonies for the 





I. (1910) I. L. R. 38 C. 13. 2 (1895) I. L..R. 18 M. 201, 
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deceased donor but the Fateah ceremonies consisted in the distri- 
bution of alms to the poor, accompanied with prayers for the 
welfare of the souls of deceased persons, either the Prophet or 
other saintly personages in Islamic history or the donor’s own 
ancestors. ‘There is one point in the decision which deserves 
to be noticed. The learned judges hold that a gift of certain 
property by way of wakf partly for valid charitable purposes and 
partly for the donor’s heirs will operate so as to make the entire , 
property wakf for the poor. It seemsto us that the learned judges 
are seeking in this connection the support of the very rule pro- 
nounced by the Judicial Committee to be bad. According to the 
pronouncement of the Judicial Committee we take it thata wakf 
for the donor’s heirs cannot be a gift for charitable purpose and 
is, therefore void. Where there isa gift partly for the poor 
and partly for the donor’s heirs it seems tous that the gift to 
the donor’s heirs cannot be regardedasa gift for a charitable 
purpose and therefore the rule as toa general charitable in- 
tention cannot apply as regards the void gift. The texts of 
Mahomedan Law which hold that a gift to the donor’s heirs 
isa gift for charitable purposes and which the Judicial Com- 
mittee say should not be followed, cannot be invoked for the 
purpose of holding that according to the Mahomedan Law 
in the case of a gift made in such a way a general charitable 
intention may be gathered. In the case under notice, however, 
no such difficulty can apparently arise as according to the docu- 
ment of wakf in this case the entire property’is given for the 
purpose of charity and out of the income certain distributions 
are made. When the distribution is void the gift to charity will 
prevail unless it is said that sucha gift is illusory but this is 
found against by the learned judges. 

Aiyavu Muppan v. Vellaya Nadan.—I. L. R.34 M. 
55.—lt is well that the learned judges point out that the decision 
of the Judicial Committee of the Privy Councilin the recent 
case of Rup Narain v. Gofal Devi? has not the sweeping effect 
which at the outset one may be led tothink it may have. As e 
the learned judges say, having regard tothe decision of the 
House of Lords in Smurthwatte v. Hannay? followed by their 
Lordships of the Judicial Committee in Sujramania Atyar 
v. King-Emperor,8 a misjoinder of causes of action can not 


1. (1909) L. R. 36 I. A. 103. 2. (1894) A. C. 494. 
3. (1902) I. L. R. 25 M. 61. 
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generally be taken to be.a mere irregularity that will be cured 
by S. 578, C. P. C. 


Subramania Mudali v. Velu.—I. L. R. 34 M. 68. 
—The learned judges in this case held that they were 
bound by authority not to refuse rights of maintenance 
to an offspring of an adulterous or criminal intercourse. 
They also held that such a right might be claimed 
by the illegitimate son not merely against his putative father 
but also against those who took his father’s property by survivor- 
ship. Of the three cases cited by the learned judges in support of 
their position the first vzz., that of Venkatachella Chetti v. Par- 
vatham,* is only an authority for the proposition that a son born 
of adulterous intercourse is not entitled to rights of inheritance. 
The right of maintenace of such a son was not in question 
although the learned judges would seem to suggest that he might 
be entitled to maintenance. The second, o72., that of Veramuthu 
Udayan v. Singaravelu,? may seem to be a direct authority. Main- 
tenance was claimed in that case after the father’s death. It ` 
does not, however, appear from the report whether the person 
against whom maintenance was claimed toog by survivorship or 
by right of inheritance. From the fact that maintenance was 
decreed out of the father’s estateit might be inferred that the es- 
tate was taken by right of interitance and not by right of sur- 
vivorship. In the last case cited, vrz., that of Kuppa v. Singara- 
velu? it was held that the son of an adulterous intercourse was 
entitled to maintenance, but the claim here was only against the 
father. Upon the question whether maintenance can be claimed 
against persons that take by survivorship the share of the 
putative father the learned judges refer to a number of decisions 
and, if those’decisions are correct, no distinction in principle can 
be drawn between the offspring of an adulterous intercourse and 
the illegitimate son of an uumartied woman. It is, however, 
doubtful whether the decisions relied upon really support the pro- 
position for which they are cited. The first case, vrz., that of 
Chuoturya Run Murdun` Syn v. Sahub Purhulad Synt was one 
in which the estate was taken by inheritance from the putative 
father. In the seeond case Mutkusami Feyavara Yettappa Nasker 
i ee 


I. (1875) 8M. H. C. R. 134. 2. (1877) I. L. R. 1 M. 306, 
3.: (1883) I.L.R. 8 M. 325. 4 (1857) 7 M. 1. A, 18 
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v. Venkateswara Yettayya’ although it might be said that the 
estate in an impartible Zemindari was taken by the brother of 
the deceased Zemindar by survivorship there was no decision by 
the Judicial Committee chat the Zemindari in the hands of sach 
a brother was liable. ‘The question was directed to be remitted 
to the High Court for consideration. In the third case, Anan- 
tayya v. Vishnu,? the claim was against the legitimate brother, 
2. e., the legitimate son of the putative father. The legitimate 
- son took the property by survivorship undoubtedly, but the claim 
` against him might not stand upon the same footing as a claim 
against the brother or the other coparceners of the putative 
father. The last case Gopalasawmi Chetti v: Arunachalam Chetti’. 
is not reconcileable with the principles of Hindu Law. We 
canuot understand how the illegitimate son in that case was not 
entitled to a share. The facts were apparently these. The 
putative father died leaving an adopted son the first defendant, 
plaintiff his illegitimate son and an undivided brother the father 
of the second defendant, The brother died leaving a son. The suit 
was brought by the plaintiff for his share or in the alternative for 
maintenance, ‘There was no question of disability on the part of 
the plaintiff personally, at any rate he was found to be an illegiti- 
mate son who could claim a share: Thelearned judges held 
that in the particular case he could not claim by reason of the 
fact that the father was undivided from his brother. Assuming. 
this to be correct, we fail to perceive how he would be entitled to 
maintenance. Assuming, however the decision to be correct 
both on the question of claim for share and the claim 
for maintenance, as the suit was also brought against the 
adopted son of the father who for the present purpose must 
, be regarded as the legitimate son, the case will stand upon 
‘the same footing asthe case in Axantayya v. Vishnu?. As 
we have just said, there is a distinction between a claim 
against the undivided son anda claim against the undivided 
brother or co-parcener of the deceased. Both take by survivor- 
ship, but by reason of the son’s pious duty to pay the father’s 
debts, the son taking by survivorship is, nevertheless, bound to 
discharge a claim personal to the father. A co-parcener other 


aei a a a a a 
I. (1862) 12 M.I.A. at pp. 222, 223. 2. (1894) LL.R. 17 M. 160 at 161, 
3- (1904) I. L. R. 27 M, 32. 
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than the son is under no such pious obligation. Hence creditors 
of the deceased co-parcener having no charge created by the latter 
cannot proceed against the family property which the other co- 
parceners take by survivorship. A claim fer maintenance in res- 
pect of which there are no special texts of Hindu Law imposing 
an obligation to pay from whatever kind of estate must be treat- 
ed upon the same footing as a debt and if the person liable to pay 
, dies leaving no separate property it is difficult to see how such a 
claim can be enforced against the undivided estate taken by the 
co-parceners by survivorship. 


SUMMARY OF ENGLISH CASES. 
La Society Anonyme De Nemorguage A Hilier 


v. Bennetts, [1911] 1 K. B. 243. 
Negligence—Injuria sine damno—Contract of towage— 
Tow sunk by negligence of third party—Platntif’’s loss of tonnage 
remuneration. 


Plaintiff's steam tug was engaged under a contract in towing 
aship. Defendants’ steamship, by the negligence of defendant’s 
servants, came into collision with the tow and sunk it. Plaintiff's 
steam tug sustained-no damage. Ina suit brought by plaintiffs, 
to recover as damages the amount of remuneration which they 
would have got if they had completed the contract : Held that 
though there wasegligence on the part of defendants, plaintiffs 
were not entitled to any damages on the ground that the loss 
was not the direct consequence of the negligence and not one 
recoverable in law. 





Rex. v. Richards. {1911] 1 K. B. 260. 


Criminal law—Larceny—A greement to lease — Fixtures, 
rvemoval—Fraudulent intention. 


A person who procures possession of a house from the owner 
under an agreement for alease with the fraudulent intention of 
stealing the fixtures thereto is by stealing the fixtures guilty of 
larceny. [Rex v, Nundest followed.] 








I. (1797) 2 Leach 850. 
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British & American Shipping. Co. Ltd. v. 
Lockett Brotters & Co., Ltd. 
[r911] 1 K. B. 264 (C. A.) 


Ship—Charterparty—Demurrage— Working day—C. ustom of 
port—Reasonableness— Construction. 


Plaintiff shipowners brought an action for demurrage against 
the assigns of a bill of lading by which a cargo, of lumber was to. 
be carried from Vto Zand there delivered to charterers or assigns: 
The bill incorporated the terms of the charterparty, one of 
which was that “ discharge was to be given according to the 
custom of the port of discharge but not less than 30 mille per 
working day.”*Defendants pleaded that plaintiffs knew or ought 
to have known the custom of the port of Zand that by virtue of 
the custom the charterparty entitled the defendants to take deli- 
very with all reasonable despatch according to the custom of the . 
port. Onthe preliminary question whether the allegation of 
fact constituted proper defence the Division Bench held that the 
alleged-custom was too uncertain and unreasonable to be admis- 
sibie in evidence to construe the bill. Æeld by the C. A., reversing 
the decision of the Divison Judge, assuming the . facts alleged 
were true, that the alleged custom was a valid custom and as 
such admissible to interpret the bill. 


Gadd v. Thomson. [r911] 1 K. B. 304: | 
Infant—A bprenticeship—Covenant—Breach—Injunction. 
The general rule is that no action can be brought against) 

an apprentice while heis an apprentice upon the «covenants in. 
the apprenticeship deed. But any covenant to do or to abstain | 
from doing a thing after the apprenticeship is over may and can , 
be enforced against the minor by a suit ifit is reasonable and 
for the benefit of the minors. 


The defendant, an infant, entered into a covenant with 
plaintiff, an architect, to serve for four years as an apprentice. 
He also bound himself not to practise the profession within - 
a certain limit. After the apprentice period was over he com- 
mitted breaches of the covenant. Now plaintiff brought a suit 
for an injunction. It was also in evidence that no apprentice 
was taken there except upon covenant. Held that plaintiff 
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was entitledto the injunction as the covenant was enforcible 
after apprenticeship and it was reasonable. 





Wilson v. Wilson. [r911] 1K. B. 327. 
Administration—Administrator bankrupt—Right of retainer. 


An administrator who is also an undischarged bankrupt 
has no right to retain his debts out of the assets collected unless 
He is solely entitled beneficially to the whole interest in the 
entire fund: “ 





Rex. v. Maclean. [1911] 1 K. B. 332. 


Criminal law—Indictment of one offence—Admission by 
prisoner of another offencé—Request by prisoner that in passing 
sentence both should be dealt with ~ Principles— Practice. 


' The prisoner was indicted at the Berkshire Assizes for house- 
breaking and he pleaded guilty. “Before sentence was passed he 
requestéd the judge to considera charge of arson which was 
pending at the Hertfordshire Assizes and to give him a sentence 
covering both offences, The judge took that offence also into con- 
sidération and passed a sentence of three years penal servitude. He 
took no steps to ascertain the views of the Hertfordshire police 
authorities. Afterwards the prisoner was tried at the Hertford- 
shire Assizes for arson and convicted for 5 years penal servi- 
tude: On appeal the sentence was reduced to 3 years from the 
date of the sentence åt the Berkshire Assizes. In such a case it 
was held by the Court of Criminal appeal that the judge may 
punish him for both offences if the offences were of. the same 
character as the offence of. which he has been found guilty 
and if the other offence'was not tried. If there was a committal 
for the other offence, the court should ascertain if the prose- 
cution consented. If the prosecution does not consent or it may 
tequire a separate investigation for sufficient reasons the court 
should not, as a matter of course, take that into consideration. 


° .If the committal is in another county for an offence of a 
different character, the court should not take into consideration 
the other offeuce untilit gets the consent of the prosecuting 
authorities. Even then the court should see whether’ it affects 
the interests of the public or not. * 


bre . : —_ 
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Evans v. Ival Granite Quarries Ltd. 
[x910] 2 K. B. 979 (C. A.) 


Debenture- holder—Security of —Floating charge, nature of — 
Execution-creditor—Confitcting rights of debenture-holder and 
execution-creattor. 


The holder of a debenture constituting a floating security 
only while the company is carrying on its business, and when no 
steps have been taken to wind upthe company or to get a res 
ceiver appointed, cannot single out a particular debt due to the 
company and require by notice that debt to be paid to him or 
not to be paid to the company or to those validly claiming through 
the company. , The debenture-holder, not having chosen to do 
anything or to interfere in any way, cannot come forward and 
intervene in the execution by opposing the makiug of the gar- 
nishee order absolute and cannot by so doing prevent the pay- 
ment of the creditors of the company. 

A floating security is an equitable charge on the assets for 
the time being of a going concern. It attaches to the subject 
charged in the varying condition in which it happens to be from 
time to time. It is of the essence of such a charge that it re- 
mains dormant until the undertaking charged ceases to bea 
going concern, or until the person in whose favour the charge is 
created intervenes. His right to intervene may of course be 
suspended by agreement. But if there is no agreement for sus- 
pension he may exercise his right whenever he pleases after 
default. 


Wallis, Son and Wells v. Praff and Baynes. 
[1910] 2 K.*B. 1003 (C. A.) l 
Sale of goods—Deltvery not accordin g to description—Resale 
by purchaser—E fect of—Exemption or barring clause—E frect of. 
Defendants sold to plaintiffs certain quantity of common 
English seni foin seed according to sample under a contract 
which contained a stipulation that sellers gave no warranty, ex- 
pressor implied, as to growth, description or any other matters, 
The goods delivered were according to the sample but were not 
common English seni foin, but were of the giant seni foin kind, 
which are indistinguishable for appearance from the former but 
inferior in quality. The plaintiffs sold the goods thus bought’ 
as common English seni foin and the stranger finding them 
otherwise after sowing and growing them, tecovered reasonable 
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damages from the plaintiffs. The plaintiffs sued the defendants 
in turn for damages, Held by the Court of Appeal (Fletcher 

Moulton L. J. dissenting) that (1) non-delivery according to de- 
scription was a breach of condition which entitled the plaintiffs) 
to repudiate the contract and sue for the return of the money ; 
but that (2)as the plaintiffs had by their resale put it out of the 
power.to redeliver to the defendants the goods sold, they had lost 
that right and were entitled only to damages as upon a breach 
of warranty as provided by S. rr of the Sale of Goods Act 
1893, and that (3) as even the right of damages was excluded by 
the exemption or barring clause in the contract to the effect that 
the sellers gave no warranty expressed or implied as to the growth 
or description, etc., even the right to recover damages as upon 
the breach of a warranty was not available. 


‘Fletcher-Moulton 1,.J.—concurred with proposition No.z but 
` held ‘as to propositions 2 and 3 that matters subsequent such as 
resale, ètc., cannot convert a condition into a warranty that the 
exemption clause relieved the defendants of their liability for 
breach only of a warranty and not ofa condition, and that the 
plaintiffs who sued for damages for breach of the condition were 
entitled to recover the same. 





Marks and Co., Ltd. v. Knight Steamship 
Company Ltd., 


[x910] 2 K. B. roar (C. A.) 


Representative action—“Same interest tn one cause or matter” 
whether the several consignors in, one ship have—Amendment— 
Order 16, rules 1 & 9. ‘ 


To a ship which was going in 1904 from New Yoik to 
. Japan, several consignors in various parts of the world consigned 
various kinds of goods for various destinations. The Russian 
authorities viewing it as carrying contraband of war seized it 
aud sunk it. The goods having been lost, two actions were 
“brought in 1910 in England against the ship owners for damage 
for loss of goods, Each had a named plaintiff and purported to 
sue not only on behalf of the named plaintiff but also on behalf 
. of several others who consigned goods in the ship’s but the 
names of others were not specified in the records of action but 
were mentioned in the notices before suit to the defendants’ 
solicitors. 
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Held by the Court of Appeal—(z) That these representative 
actions, as brought, were not maintainable and(2) per Vaughan— 
Williams L.J.and Fletcher -Moulton L.J..Buckley L.J. dissenting, 
that these actions could not be amended even as confined to 
consignors of non-contraband articies. 

Per Vaughan William and Fletcher-Moulton \,.JJ.—The two 
consignors who are plaintiffs cannot bring these representative 
actions inasmuch as each and every one of the consignors on whose 
behalf they sue,cannot be saidto be persons having the same interest 
in ome cause or matter within the meaning of Order 16, rule 9. 
The cause of action of each consignor is based upon his own 
particular contract with the ship owner which may vary from that 
of another. Some of the goods of the consignors may be contra- 
band according to its nature or destinatiop and the goods of others 
may not be. There is nocommon interest or purpose and there- 
fore the one named plaintif in each case can alone, if he likes, 
continue his suit. The proper domain ofa representative ‘action 
is where there are like rights against a common fund or where a 
class of people have community of interest in some subject- 
matter. To allow this kind of representative action would be to 
allow several suits based upon different causes of action though 
against the same individual without there being any responsi- 
bility for costs of the suits on the partof.the persons represented 
by the named plaintiff. Oneaction with several named plaintiffs 
though with several causes of action is allowable under Order 16 
rule 1, where there is a comnfon question of law or facts. For the 
above reasons the suits cannot be amended even as confined to 
persons who did not consign contraband of war. 

Per Buckley L. J :—Cargo owners on a general ship are not 
partners but they have a common interest io the ship on which 
their goods are carried. In respect of that interest they are in a 
position to claim reliet which is common to allofthem. They 
can claim a declaration that the defendants are liable to the plain- 
tiffs and those on whose behalf they sue for breach of contract 
_and of duty in shipping contraband of war. In respect of that 
liability which exists towards all each is entitled severally to 
relief which exsits only towards himself and therefore,though the 
actions are not maintainable as brought the amendment pressed 
for should have been allowed. ' 

4 
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Per Fletcher- Moulton L. J. :—No representative action can 
lie where the sole relief sought for is damages for they have to be 
proved separately in the case of each plaintiff. Cases of named 
pl aintiffs are different though they are for damages: 





In re Moguees v. Exparte Saleemam. 
[z901] 2 K. B. 1049 (C. A.) 

Ban kruptcy of husband— Marriage settlement- Conveying their 
existing furniture and apreeing to convey future Jurniture— 
Acquisition of future furniture—Use by wife—No formal con- 
veyance for future furniture im the trustee of the settlement. 
By a marriage settlement a person conveyed his then existing 
furniture to the trustee*of the settlemeut and agreed to convey 
after—acquired furniture also After the marriage the husband 
and wife lived in various houses and the husband acquired 
further furniture. The wife had free use of them and the trustee 
of the, settlement was often visiting the husband and the wife 
but there was no formal conveyance to him, Æeld though there 
was no ‘actual transfer,” from the circumstances of the ease, the 
law presumed oue, especially where no writing was required by 
law, and that the claim of the trustee of the settlement to the 
subsequently acquired furniture was superior to that of the trus- 
tee in bankruptcy. 


. Gordere v. Chief Commissioner of Metropolitan 
Police. [1910] 2 K. B. 1080 (C. A.) 

Money acguered by illegal betting— Wrongful seizure hy defen- 
dant.—Matntarnability of suet. The plaintiff acquired certain 
monies by an illegal act, viz, street betting. He had deposited it 
with a friend of his whose house was raided by the police, who 
‘snatched away all the friend’s papers and the articles used in 
gaming as those found in a gaming house under a warrant 
which covered only cheer seizure. The police also.took away the 
plaintiff's money which was on the friend’s table though the warrant 

‘did not authorise him to do so and though there was ‘no lawful 
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excuse for its seizure. The police having handed over the money 
to tke head of their department he pleaded in defence to 
the suit that it was found in a gaming house. It appeared from 
the plaintiff’sown evidence that he acquired the money sometime 
before he deposited it with his friend as a result of his betting in 
the streets. The first court dismissed the suit onthe ground that 
the money was acquired by illegal means and that the conrt 
ought not tolend its aid tothe plaiutiffto recover the same. 
Held by the Court’ of Appeal.—That the plaintiff could recover 
as the plaintiff has not to rely upon auy illegal contract or trans- 
action as the basis of his cause of action which was that he was 
the owner and pgssessor of the money and that the defendant had 
without any lawful excuse seized it. The fact that the plaintiff 
acquired money by illegal means formed*no cause of action and 
was not necessary to support the same. 

Per Curtam:—The principle that the court will not assist a 
plaintiff to recov-r money obtained iu au illegal transaction 
applies to actions for recovery of property as well as to actions on 
contracts tainte ! with illegality. This principle would be applied 
in cases where the defendant is not a party-to the origina! 
illegality. 

JOTTINGS AND CUTTINGS. 

The Acquisition and Retention of Clients.*—When I was first in- 
vited to deliver an address to you on this subject, it occurred to me 
that there were only two men who could satisfactorily fill the require- 
ments in giving such an address as this. One was a man who had 
in the full flesh of professional success voluntarily retired from 
practice, having accumulated a fortune, or for some other cause 
personal to himself; the other a lawyer who had died in the full 
practice of his profession. The latter could not very well come 
here; the former are often reluctant (especially when they have 
retired to ‘the bench) to tell how they achieved success, or to give 
directions to young men for imitation. Itis a difficult subject to 
handle, because it is very largely personal to the speaker. If the 
speaker gives you mere abstract generalities, his talk is but husks. 
Be good and be happy” does not help an aspiring lawyer very much. 
You have got to see how you can be good,how you can be happy. 
The question with every young, lawyer is, how did ‘you get the 





*Address delivered by Mri:Frauk J. Loesch and printed in the Canadian 
Law Times. ~“ Tong 5 
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practice? “ After thirty or forty years,” he says, “you have got a 
practice.” Did you have “pull” when you started? Did you have 
a father who was an eminent lawyer and took you into partnership? 
Did you have a number of strongifriends who placed business into 
your hands, notwithstanding your inexperience? Or did you start 
absolutely without friends, without influence, without pressure be- 
hind you to bring practice to you? The answer to such questions, 
however admirable it may be from the standpoint of a practitioner, 
cannot fit allmen. It may fit some. It may fit some who are 


. Strangers in a strange city. It may fit others who have numerous 


friends. What may apply to one may not apply to the other. 
Therefore it is for each of you to pick out from what I have to say 
this evening what may be applicable to your owm circumstances. 


I think it would not be inappropriate if I speak frankly, and if 
not inan egotistical sense, I draw lessons in considerable parts 
from my own experience, which may prove applicable in the coming 
years to yours. It is first necessary, in order to give you some light 
on present conditions, to say what the conditions were when I was 
admitted to the Bar just thirty-one years ago. In 1874. there were 
no telephones; nor were there typewriters; there were no 
stenographers, there were no district messengers to call. There 
were none of the facilities that you have in handling practice to-day. 
When a client wanted to get your advice he hadto come to your 
office, no matter how distant it was. When you wrote your clients 
a letter or gave a written opinion, you had to write it out in hand- 
writing, or your clerk had to write it out for you. Telephones 
were used first in the early part of 1870 ; typewriters about 1882-3-4 
they were notin very general use until after 1885. An office 
stenographer was a luxury that very few of us could afford. I 
re-call one firm in 1874 or 1875 that had one well paid stenographer. 
In those days, moreover, there were no trust companies to absorb 
business as administrators, executors, guardians or conservators. 
There were no casualty companies to insure employers against 
liability. A number of other methods are taking practice in these 
days that went to lawyers in those days. So that many of 
the doors that were open to us younger lawyers in those 
days are closed now. Yet while you close one door you open 
another. The great corporation, such as the rail roads, the 
title and trust ‘companies, the banks, the manufacturing con- ` 
cerns, the trusts, had no such legal staffs as they have to-day. You 
will find in some of the large corporations a staff of from three to 
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ten or fifteen lawyers, most of them at very fair salaries. That 
door has now been opened to the young lawyers. At that time it 
was usual fora young lawyer to go into an office, either without 
pay, or at merely nominal pay, in order to study law while he : was 
getting himself ready for the Bar. Or, if he „had been admitted to 
the Bar, he could make an arrangement to receive a certain small 
salary.and at the same time be permitted to work up his own clien- 
tage. That is now, I think, rather rare. Wherever you can make 
that arrangement with a: good lawyer, it isa most advantageous 
one, in my opinion, for the young lawyer. ButI apprehend that’ 
now-a-days, usually, you must make up your mind to one of two 
courses; either to start out for yourself, alone or in partnersnip with 
some other lawyer, or to go as a clerk into a law firm. 


But before I come to the consideration of that problem, I wish 
to lay down some propositions as to the essentials of a lawyer—the 
qualities he ought to have when he starts out. 


1. I think the first one is sound health. You may just as well 
make up your mirid at the beginning,gentlemen, that unless you have 
sound physical health you cannot endure the strain of a law 
pratice, Whether that strain comes as a trial lawyer, or whether 
it comes in the sometimes more exacting work of the office, or of 
preparation for the trial, at any rate the strain that is put upon you 

‘time and again requires steady nerves and sound physical condi- 
tion. If you have not got that and you cannot get it, seek some 
other employment ; for your career will be fullof bitterness and 
disappointment. I have seen it illustrated too often not to warn 
the young man at the beginning. 


2. A good education is absolutely necessary—imuch more than 
it was a generation ago. At that time an academic .education was 
not as common as it is now, and requirements were not as strict. 
The requirements that were looked for in the lawyers were not as 
great as they are now. Therefore, you must have the essential 
foundation which the academic education gives you. If you do not 
get itin college, you must spend a great deal of hard work in the 
endeavour to make up for the lack of it. I speak of it from perso- 
nal experience in struggling to make up those deficiencies. I did 
not even finish the grammar school. I left school at twelve years 
of age to begin business, and what education I got after that was 
casual. I therefore realised how very hard I have had to work to 
inake up deficiencies, and I do not claim to have made them up 
more than in part. I feel, that the years that a young man can 
spend in acquiring a thorough sound education are never ill-spent. 
They will give him usüry on the time that he puts into them, 
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3. Another thing that a young lawyer needs is character. 
Character isa very elusive sort of thing. It may be what your 
reputation is, or it may not be. Character which you get froin the 
public may be one -thing, and your real character may be some- 
thing else. But what you want is a real character, which impresses 
the people that you come in contact with, and makes an older 
mani say, “ That isa likely young man, I like that young man. 
That young man has some character about him.” That sums up a 
great deal ; it means courage ; it means firmness ; it means having 
his own opinion about things. It makes that impression upon the 
clients and the people that you want to bé your clients, and those 
that you want to have for your friends. That character, in part 
you have to make. You have it, of course when you'start ; but 
you have still to make it as you go along—by your experience, your 
observation, your reading, your conduct with men. ; 

4. Honesty, I need Hardly mention, because it is absolutely 
essential—in spite of the fact that the dishonest rogue does once in 
awhile succeed. Yet, as between man and man, the honest man 
is the one that wins in the long run. It is the honest lawyer who 
gets the confidence of his clients; and that begets the. 
confidence of the community. Being one day in court, after I 
had been practising two or three years, I noticed the defer- 
ence. with which an elderly lawyer was treated by the judge—a 
judge who was usually very severe, and raked the lawyers fore 
and aft. As I observed this old lawyer arguing the case, I thought 
I could do it better than he was doing. He did not seem to know 
how to conduct it. He did not know what to do with his witness. 
He fumbled, hemmed and hawed and did not express himself with 
fluency. But he won his casein the end. I made some inquiry 
about him. I found that that man’s integrity was so well established 
and he was known so well for straightforwardness with clients, 
that the Bar andthe Bench respected him, and he enjoyed the 
emoluments of a high reputation without having either the fluency 
or the skill which other lawyers possess. One of the most eloquent 
lawyers that we have ever had at this Bar, but a man utterly with- 
out moral character, spoke to us once, in the old days at this law 
school, when he was so under the influence of liquor that he could 
hardly stand. “ Gentlemen,” he said, “I am a living example 
that eloquence alone cannot make character in a lawyer,” and he 
went on, as he tottered on the platform: “ Resist temptation. 
Resist when it first comes to you. - Resist when it second 
comes to you. Then the time surely comes when you will not have 
to resist.” I never had such a lessqn, nor did any of us. 

5. Industry is essential, of course. Young lawyers are apt 
to think they are “not advanced fast enough. They feel’ they are 
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“doing hard work, and that it ought to receive more appreciation. 
Now all I can say to you on that is that you cannot succeed in the 
law without the very hardest of work. We have all worked hard 
before you. We have worked when it seemed well nigh hopeless. 
We have all known the times when everything seemed dark, 
though we have been at ‘it for years, and worked and worked and 
worked, until there seemed to be no end to the work and the worry 
and the anxiety, and we were ready to give up. And yet the day 
and the dawn and the brightness finally came. It is that very work 
that gives you your skill as a lawyer. The labour has to be under- 
gone to prepare you for things that are to come. ° 


6. Another-matter of supreme importance, gentlemen, is tact. 
I cannot put it a head of honesty; to be sure, nor of sound health, 
-nor of character ; but it is very important. As a help to-put your- 
self before the public, before'your friends, before your would-be 
clients, the Judges, and the lawyers, tact is one of the essentials. 
Tact (without knowing what the dictionary says about it) is saying 
the right thing at the right time, and not the right thing at the 
wrong time or the wrong thing at the right time. It is not hurting 
anybody else’s feelings unless you have got to hurt their feelings. 
It is the ingratiating yourself into the good will of other people— 
just asthe charming hostess, when she receives a multitude of 
people, some of whom she does not like, and some of whom she 
may detest, receives them all, not to the expert eye alike, but ap- 
parently alike, so that those whom she may dislike cannot see that 
she dislikes them. I am going to read you something from Hamlet. 
The wisest things that Shakespeare says he puts into the mouths óf 
‘fools. Perhaps it was a part of wisdom and caution in those days 
when they were nailing peoples ears to posts for libel. With 
little alteration the advice of old Polonius to his son Laertes, as he 
starts off to foreign countries, will fit the young lawyer to the 
‘dot :— 

“These few precepts in thy memory : 

Look thou character. Give thy thoughts no tongue, 

Nor any unuproportioned thought the act. 

Be thou familiar, but by no means vulgar : 

The friends thou hast, and their adoption tried, 

Grapple them to thy soul with hoops of steel : 

But do not dull thy palm with entertainment e 

Of each new-hatch’d, unfledged comrade : Beware 

Of entrance to a quarrel ; but, being in 

Bear it, that the opposed may beware of thee : 

Give every man thy ear, but few thy voice: 

Take each man’s censure, but reserve thy judgment ; 
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Costly thy habit as thy purse can buy, 

But not expressed in fancy ; rich, not gaudy; 

For the apparel oft proclaims the man. 

And they in France of the best rank and station, 

Are most select and generous in that : 

Neither.a borrower nor a lender be, 

For loan oft loses both itself and friend, 

And borrowing dulls the edge of husbandry. 
* ‘This above all: To thine own self be true ; 

And it must follow as the night the day, 

That thou canst not be then false to any man.” 

« Beware of entrance to a quarrel.” What is the good lawyer ? 
He is exceedingly cautious how he enters upon a,legal contest. 
Be very careful about putting your clients into litigation. But when 
they are in it, gentlemey, bear yourself so that your adversary 
may fear you and respect you. 


« Take each man's censure ; but reserve thy judgment.” Lis- 
ten to all that can be said to you by your clients on a case; do not 
disclose your thoughts at first blush. Wait until you have had the 
story, and then deliberate over it. Speak deliberately. 


And do not run in debt. There are very few of us that can 
follow that advice. I could not when Icame tothe Bar. I think 
there was a time in my life when my creditors were as numerous 
as Lincoln said that brigadier-generals were during the war. 
Somebody asked him if he knew whether there were any brigadier 
—generals in Washington. Lincoln replied that if the inquirer 
would throw a stone at any yellow dog in the Street he would be 
sure to hita brigadier—general. In my case, I went into debt to 
secure my legal education. It is upon this rock of debt that most 
of us lawyers split. We go to shipwreck upon it. Some of us 
seem never to be able to get out of debt—debts incurred through 
heedlessness and thoughtlessness. An old lawyer once said to 
me, when I asked him what rules he would give toa young man 
entering the practice, “ I have just two. Oneis never to touch 
a drop of intoxicating liquor ; and the other is, never to run into 
debt.” Those were his two failings. He drew the lesson of life 
from his own failings. And I have realised that lesson as-I have 
seen young lawyers struggling against a mountain of debt, some- 
times heedlessly entered into. 


But now to my main subject. When you have come to the Bar, 
and are going to þegin, how will you begin? Will you go out 
for yourself, ot in partnership with another young lawyer, or 
enter as clerk into another’s law office ? I have no hesitation in ad- 


PART VIII] THE MADRAS LAW JOURNAL. 173° 


vising a young-lawyer to go into a law office as a clérk. I would 
not advise him to gointo a large law office; where he would be 
lost. But a law office clerk-ship should be the starting point ; ‘and, 
in my judgment, if there is any luck in a lawyer’s career, it is just 
at that particular point. There is an element of luck in every 
man’s life. 


Ido not care how industrious he is, how temperate, how 
honest, how thrifty, How saving,: how “abstemious, there is some- 
where an element of luck. In my judgment, it is when he starts 
that the luck affects him. I know men, young men, who started 
wrong and never got right ; dnd I know of others who, by being 
started right, were kept right. I know a certain lawyer, who has 
now a practice of probably ten thousand dollars a year—a bluff, 
hearty, off-hand fellow. I said to ‘him, « Jobn, how did you get 
your practice ?” “ Made it myself,” he said; “never inherited a 
bit of it.” He seemed tothink I thought he had inherited it. 
“ How did you get'it ?” “I was honest with my clients.” « Was’ 
that all ?” « I worked night and day, night and day.” “Js that 
all ?” « Well, when a client came in with a case, and I- didn’t 
think he had a cause I told him so.” “Was that all?” Yes, I 
think so.” “ Whom did you start with?” “ Well, such a man—’?’ I 
said,.‘‘-John; was he not the best common law lawyer atthe bar ?” 
“ Yes.” “ Who was-his partner?” « Such a man—” “Was he 
not:the ablest real estate lawyer we had, one of the squarest men ?” 
“ Yes." Who was the junior member? Did he not have a very 
fine pratice among : the Germans? A man of-square dealings ?” 
“ Yes.” “ Was there no luck about-your getting- into that office ?” 
“« Now you speak about-it I-re-call that I thought that-I was ex- 
tremely lucky in getting into that office, and those men- did-help 
me and’ did-give me advice, and the way they practised ` is the 
way that -started mé straight.’ I said, “John, it was 
your luck.” Gentlemen, none of us make ourselves. It 
is the veriest rot on God’s earth to tell me that a man is a self- 
made man. Who makes us? Our friends’ make us. It is the 
men and women that we come in contact with that make us, We 
take: our cue from them. : Who are they? If they are responsible. if 
they are'high-minded, if they have a standing in the community, if 
they are looked up to, then we get ‘their reflected lustre. We are 
pushed on bythem. We get a good word from them, and it makes us, 
Perhaps we go with them and go right; or-perhaps we :go the other 
way./:We.are'done or undone. by them. Now it is that-consideration 
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which the young lawyer has to keep in mind. He may start wrong 
at that particular spot. When you look for a position in an office, do 
not go into the office of a man who has a shady reputation. Go in 
with a man of more moderate ability, if it is necessary, who ‘has an 
honourable standing with the membersof the Bar and with the 
Bench, and then you will get started straight. 


The ideal place for a young lawyer is in one of two or three places. 
One of these is the office of a lawyer of perhaps middie age who has 
too much to do for himself, does not want to take a partner; but wants 
a helpful young man who will be kouest with him and not steal his 
practice. That is what the older lawyers are all afraid of, that the 
young lawyer will run off with the business. It is not so easy to do 
this, but they are afraid of it. And so, though they cannot do the 
work alone, they are often afraid to take ina partner. Ifthe young 
lawyer makes himself useful, if there is any personality in him, there 
is a prospect of a heritage of business. When the old lawyer steps 
out; some of his clients will go to the young man, and many who do 
pot will say a very good word for him. 


Or he may enter the office of a firm of two or three who are over- 
burdened with work, Perhaps they throw upon you work heavier 
than you are able to bear. But that is what you want; lots of work 
and responsibility are what make you a good lawyer. You have got 
to have independence of thought and of judgment, in order to be a 
good lawyer; and the sooner you begin your training on that line, 
the sooner you will be standing on your feet. The older lawyers 
will notice it‘on every side—more than you have any conception of. 
While you are thinking that'no progress is being made, they are 
watching you, and seeing you and taking your measure. 

I would have no hesitation about beginning as clerk in an office. 
In addition to an immediate compensation that will suffice to 
support you modestly,you get experience. You get experience from - 
the things you have to do and from your observation of how the old- 
er lawyers do the work. You may be in your own office ten years 
and not see how certain. things are done. There isa great deal 
of truth in what the city comptroller said to me two or three years 
ago: ‘This town is more than full of young lawyers who don’t 
know how to get cases into court, and don’t know what to do when 
they get them into court, and don’t know howto get them out of 
court when they “have them thera” You must follow the experience 
of the older men. You must ask their advice. This you cannot get 
when you are seeking to practisealone; and the beginnings are thus 
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very much more discouraging. Now that sort of thing you ought to 
do from three to five years. I doubt whether three years would im- 
part the experience. But it is not worth while for you to wait too 
long. If you see no chance of promotion make your change ‘to an 
office where there is some chance of promotion. 


Believe that you are going to amount to something. Have 
some faith in your future, and be able to stand’ up for yourself. 
Judge yourself right, If you are too modest’ and depreciate your own 
ability too much, you will be measured the same way. If you are ° 
too conceited, and your abilities do not come up to your conceit, you 
will fall even below your real ability in the esteem of others. But 
when you have realized your character and your ability, it- is your 
duty to assert it en every particular occasion. 


; 

If then you have to work as long as Jacob worked for Rachel, 
during those years you ought to acquire a thorough knowledgeof the 
statutes. Get thoroughly familiar with them. I spent the first two 
years of my practice on them. The young lawyers of to-day do not 
go enough into the statutes. It is also essential during these years to 
get a fair knowledge of the the Supreme Court decisions and .the 
Appellate Court decisions. What makes the sound lawyer.is going to 
the bottom of every question that he is setto workon. Don’t shirk 
the work.. Go tothe bottom until, when you get through, you are 
satisfied that you can teach the Judge on the Bench the law of that 
case, 


Ninteen times out of twenty you can do it—you can go into 
court better prepared than the judge. Then you will- understand what 
the English lawyer meant, who, when he was asked what was the 
difference between heaven and hell, said. “ When I go into court 
well prepared in a case, then Iam in ‘heaven. When I go into 
court ill prepared then I am in hell.” There are always surprises 
in every case. You cannot always anticipate them, but you need not 
be afraid about your case when you are prepared. It makes all the. 
difference in the temperament of' your mind in the handling of the 
case whether you have prepared it out-of the court room or prepared 
it in the court room. 


When your first client comes to you, you should not receive him 
with a high and mighty air. Be humble,—not like Uriah Heep, but 
be humble and thankful at the same time that thesman is willing to 
trust you with the case. No matter how trifling it may fbe, do not 
treat it lightly. l 
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Receive your client with respect. Listen to his story from 
beginning to end. You will secure more credit by. being a patient 
listener than you will by talking. When he leaves the office, you 
may have said practically nothing, but he will go out and give you the 
credit for all the wisdom which you do not have. Emory Storrs 
was one of the wittiest lawyers at the bar,a few years ago. At 
that time we had on the bench a judge who had been a Justice of the 
Peace. When we were arguing a case before him, he would hesi- 

etate. ‘* Well, gentlemen, I-ah- I-ah- I am not sure about the law on 
this, I-ah-I really don’t know what the law is; but-but-but-I-ab-I, 
I will have to-I-I, I think I will have to decide this case;” then 
hem and haw, ‘I will have to let the Supreme Court decide upon it.” 
There was also another judge who, no matter what, proposition he 
was confronted with, would straighten up and say: “You need not 
argue any further, Mr. Loęsch. When I was connsel fora certain 
city at such a time, that same point came up, and I settled it, thirty 
years ago. You need not argue any further.” Mr. Storrs, in speak- 
ing about the two judges said that “if a lawyer only knew all the 
law the first judge didn’t know, and all the law that the other one 
thought he knew, he would be the best lawyer on God’s earth.” 


Another thing that tells in your work is accuracy. The accuracy and 
the promptitude of your work have avery great effect on your client, 
The first piece of work well done gets his friendship. I often hear 
lawyers complain about clients’ ingratitude. True, many of them 
are ungrateful. But if we are paid our fees we ought not to ask for 
gratitude. What you should strive for with the clientis an affection- 
ate regard, not gratitude, but such an affection for you that he comes 
back to you because of his regard, his interest and a liking for you 
—his affection for you. Those are the men that stay by you from 
the beginning. Something like twenty years ago, a man came 
to me and asked me to draw up a contract he wanted the 
next day. He told me,what he wanted, I drew up the contract. 
When he came back the next day it was ready. I was a 
struggling young lawyer. I charged him five dollars. I should have 

„Charged him at least ten dollars. The fees were not .as large then 
as they are now. I saw a smile on his face; but he paid, very much 
pleased. Two or three years afterwards (I had never seen the man 
in the meantime) he came back and said: «Mr. Loesch, ’’ dum- 
ping down a lot of papers, “I am going to close a contract tomorrow 
at three o'clock. These papers must be examined ‘by that time. 
My option expires then.” I. looked over the papers and said: “I 
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don’t know whether I can finish it or not.” “Well,” ‘he said, “ you 
must try.” I went home and. worked until two o’clock in the 
morning ; then went to bed, having set the alarm clock. I got 
up at ‘four o’clock.. I worked:unti] two o'clock next day, and then 
came down town. He found'the contract ready ; and he closed the 
transaction. I receiveda fee of 25 dollars. He paid it vety 
cheerfully and has been a constant client from that day until this. 
There has not been a year when he has not paid me several hundred 
dollars, sometimes three or four thousand dollars. Now that grew’ 
out of a five dollar fee. He saw that I took an interest in the case. 
He saw the promptitude and the zeal with which the work was 
done, and it made a permanent client’ of him, 


Here is another instance which happened twenty-two or twenty- 
three years ago. A man came to me with a liitle piece of work, 
sent by an older lawyer who had not time to do it. I drafted a con- 
tract for him and charged him fifteen dollars. He was a stranger 
in the city but he was back at my office within three or four 
days, and asked me to draft another paper for him. I charged him ` 
twenty-five dollars. It went from one thing to another, and now I 
am receiving considerable practice from that source, I got a fee 
within the last two or three months of several hundred dollars that 
grew out of that transaction, Business grows anda clientage is 
acquired by the recommendation of our clients. 


During the several years you areon your probation you will 
need to make acquaintances. You will make very ‘few -useful 
acquaintances, perhaps, but-in order to get those you may ‘have to 
make very many. I do not think joining clubs amounts .to: very 
much, But I.do think you should take partin some reform work. 
There are two reasons forthat. It is not only that this will equally 
give you acquaintances and standing,.but (what is more) it will help 
you to pass over the gloomy days that will hang upon’ you in those. 
years. You will have something to lift you: out: of yourself.. The 
very best acquaintances I.made in the early years when; I was 
helping to defeat the boss of my own ward: Political work of the, 
higher sort brings you in .relation with the- leading and coming, 
men. The young lawyer is always looked upon with ‘pleasure by 
old political leaders, even though they cannot draw -him to their 
side. They are very glad to treat him on equal terms; and..to . give 
him the bestthere is. The’ first, thing they try, to be sure, is to 
seduce him, Makeup your. mind at the start whether you are going 
to take an office. If you seek an office, you will be -a failure -as.a 
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lawyer. If you are going to be a lawyer put aside the. offers ‘that 
are being daigled in your face, These offers should.serve merely 
to shew that yoii are getting some consideration. 

During those same years, gentlemen, there is one particular 
respect in which you must begin to lay the foundation for old age. 
Lord Romilly said that the unhappiest sight he had ever seen 
was the old lawyer who has ceased to read. During those years 
make your acquaintance with goodliterdture, Read the literature of 
the lawyers. Read the lives of those. great lawyers and judges of 
England. Read the literature of human nature. ‘The lawyers can 
gain many points by reading. l 

To my mind Balzac is the greatest judge of human nature 
after Shakespeare. I think I Jearned more of human nature (outside 
of my own experience) from Balzac than I have from any other 
author except Shakespeare. I recall especially ‘« Eugene 
Grandet,” the history of a miser. I have read that book two 
or three times, and this is how it profited me afterwards. I was 
retained in a very serious case of fraud. I studied the party on the 
other side. I made up my mind that if ever there was a miser out of 
the pages of literature this was the man, and that Grandet was his 
literary father-in-law. I studied “ Eugene Grandet” again and then 
I attacked that opponent. It was an eight years’ task. But the image 
of Grandet helped me to hound that at the end of eight yeais there 
was not anything but his hide. The greatest adniirer of the work 
I did is that man’s own lawyer; but he will not give me credit fot 
having any legal acumen. He maintains that I knew all the facts 
beforehand. Yet the truth of the matter was that I did not; I drew 
the bill before I had the facts. I merely judged the man’s character 
from what I had read of ‘Eugene Grandet.” That experience was 
to me a life lesson. ` 

Let me allude also to another case, one that nearly. broke me 
down with the’mental and physical strain. I had:bought every ‘book 
I could find on that particular subject. I hada year to prepare for 
the actual trial of the case. There were very eminent lawyers on the 
other side ; I will not mention names; for the parties are living. But 
J did not -receive from all these books as much light as I did from a 
certain classical novel, one that characterised exactly the plaintifi’s 
object and put that party in the lime-light. With that aid I was 
able to follow all the ins and outs of his manocuvres, and finally to 
win thecase. It was a work of fiction that guided me to a right solu- 
tion of that person's character and a knowledge:ot his character that 


was essential to victory. 
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Still another Issson J now recall which I learned from reading — 
a lesson I will never forget. . I refer to a gentleman by the name of 
Gil Blas. Gil had various and sundry adventures, and among others 
he was made Secretary to the Archbishop of Toledo. The Archbishop 
said ‘to him one day :“ Gil I look upon you as a very likely young 
man; I like your intelligence and youracumen. Now I am getting 
old. I have to preach once a month. Make it your duty to let me 
know when you see any failing signs in my mental powers. I will 
trust you as a friend to tell me about it.” So Gil noted the charac* 
ter of the sermon next month. Then he heard the ensuing sermon ; 
and he thought the Archbishop showed signs of age and senility. At 
the third sermon he was more satisfied of this, and tue fourth was 
shockingly significant. Hecomplimented the Archbishop on the first 
sermon, and spoke fairly of the second, but of the others he did not. 
The Archbishop asked ‘Now Gil what‘is the truth?” Gil said: 
«Your Eminence, your mental powers are failing rapidly.” ‘Gil,’ 
responded the Archbishop, “TJ find that I am mistaken in your acu- 
men. The treasurer will pay you and you will leave the house,” I 
have never forgotten the moral of that story. Such incidents of 
literature add to your knowledge. š 


Coming now to another matter resting much on a knowledge of 
human nature, I may refer to the lawyer’s charges. I think that every 
lawyer will say that that isthe most difficult thing he has to deal 
with. We have no blll of costs here as they have in Canada, Ger- 
many and England, and therefore every lawyer has to judge for 
himself what his services are worth. That is the rock upon which a 
great many lawyers split. They charge either too much or tco 
little. Of course, what you should try to do is to charge the happy 
mean. But remember that it is better to undercharge than to over- 
charge. You may be doing yourself a wrong, but it is better to get a 
reputation for reasonable charge than for unreasonable charges, for 
the unreasonable charyves may drive the clients away, while the rea- 
sonable charge may bring him back again. It is a useful thing to argue 
with your client and shew him what is his due. Considerate treatment 
makes him feel that you have an interest in him personally, and not 
in his pocket-book. 


Beware of unfair rivalry in the business. In these days of warm 
competitfon, you are often tempted to forget the proprieties. I was 
going down Dearborne avenue sgme years ago afd I met a leading 
‘lawyer-who'seemed to be in low spirits. I said: “ What is the matter 
with you this morning?” “I was just thinking,’ he replied, 
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“how mean some men are in our profession. An honest and 
successful lawyer, who has a very fine practice, has just stooped to a 
mean trick at my expense A client of mine, a very rich man, 
died; the notice of his death appeared in the papers ; he left a 
considerable estate, But I got no notice to take care of it, andI was 
much puzzled. Of course it was not for me to offer my services. But 
a few weeks after the death I was at Graceland cemetery, and by 
accident I came to the grave of this former client of mine. There I 
saw a number of floral decorations which had been placed about the 
coffin; andthe largest piece had the professional card of this parti- 
cular lawyer attached to it. On sending over to the Probate Court, 
moreover, | found the man had charged it to the estate.” The 
sequel was that the lawyer that sent that floral decoration was after 
wards sent tothe penitentiary. I shall not deduces from that that 
every lawyer who gives a large floral decoration toa rich man’s 
widow is going to be senteto the penitentiary. But Ido warn you 
against that method of getting practice. I preach to you here that the 
only sure way of advancewent is a close application to any and all 
legitimate professional work. The rest will take care of itself, 
Each piece of honest professional work breeds more clients, As an 
illustration of that, of how clients come to you from sources which 
you did not seek and could not have expected, and come because of 
your honest work in what has been confided to you, let me add one 
more illustration from my own experience, twenty-five or twenty- 
six years ago. I was junior partner to an old lawyer here, and 
there had been a foreclosure on a railway mortgage. The papers 
had all passed and were sent here to my partner to look over for re- 
cord. It is my habit never to put an instrument upon record 
without seeing whether the instrument is in all respects duly 
executed, After his perusal of this document it was handed to 
me for record. I discovered a very serions omission, and I called 
his attention to it. He wrote a letter to the eastern counsel calling 
his attention to it. Ofcourse it made a commotion at the head 
office; for seven or eight attorneys had passed by these slips 
without noticing them. The paper was corrected and sent on here, 
The story that follows was told to me afterwards, and I do not tell 
it to you in an egotistical sense, but Simply as an illustration and 
alésson. The eastern counsel ofthis important railroad was much 
impressed by the fact that’so slight ar error should have been dis- 
covered by the Chicago attorneys, and he came to Chicago to ascer- 
tain who it was that had.found it out. How he did find out the dis- 
coyerer of the error I do not know; but certainly not from me. Three 
or four years passetl and my partner died. The railroad business 
that had been in his hands was given to .otherlawyers. Two or 
three months afterwards I received a telegram from the east askin g 
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to come - there to the railroad office. I went down and-the chief 
counsel said, “Mr. Loesch, we have decided that we can make use of 
your services. We have handed our business over to other lawyers 
in your region, but we are now satisfied that you are the one we 
want, and it is only a question of compensation if yon are willing to 
take the work.” The compensation was fixed ‘to our mutual satis- 
faction. That was the way in which I became the attorney for the 
Pennsylvania Company. The eastern counsel told me the whole i 
story afterwards, and said: « Ever since that error in the papers I 
determined to keep track of yon. -After your partner had died, and 
other officers had caused the new lawyers to he appointed, I deter- 
mined that if the other lawyers did not do their work satisfactorily I 
would turn to yout, I watched the opportunity; the opportunity came. 
You were sent for. That isall there is to it.” My story illus- 
trates that it is impossible to tell how a lawyer’s good work is going 
to make clients, but he may be perfectly certain that it will strike 
sOme-where and at some time, am 


There is another thing—something that brings such misery 
that it seems I must speak of it; It is the debts or incidental money 
that the lawyer collects for his clients. When you collect money for 

-your client, pay him the money the same day or as soon as possible. 
That is the rule that I have adopted, simply because I have seen 
in my younger days the misery that is caused by other men using their 
clients’ money, The moment you get money pay it to your client. 
Pay it over. If you keep it in your hands, see that it is kept entire 
and not touched. If you are hard up, borrow money, but don’t use 
your clients’ money. Then you avoid all temptation. They have 
meant well when they used their:clients’ money ; but then the client 
called for it and they couid not pay it back on the instant ; then came 
lies, then perjury, then defalcation and embezzlement, dishonour and 
death. How many have gone that way; and it is in carelessness 
about collections that the first false step is.generally taken, 


There is one other thing to remember, gentlemen, and that is 
that when you begin your practice it isto be fora lifetime. It is 
. not with the expectation of making money quickly. It is going to be 
years. You may be fifteen years getting on your feet. To be sure, 
your profitable years will come only after you are forty or forty-five. 
You will then eatn the rewards fos the work you have done. You 
will be favoured with your clients. No man isso happy as the 
professional man who stands wel] in his profession, knowing: that 
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he has‘earned all that He has got in reputation or in money. Build 
that: fcr thitty or forty-years and you will build firmly. 


But do not forget that you can build ‘but slowly. The first year 
I practised, my receipts were 273 dollars; the second year I received 
400, the third year I received 460, the fourth year it was 720. Ina 
year or two. more it was I, 800 ; the next year dollars 2,100, the 
next year 3; 300. dollars. ‘That was about ten years from the 

. time I began. Then it reached 4.090, then 4,500,. then 5000, then 
6,000, then 73000, then 10,000 dollars; and Iam not going on 
further this evening.—Canadian Law Times, 7 
. a = : 

Law Reporting Rules, —The Madsas Series.At the present 

day when it has become almost the fashion with many journals now 
extant in India to hunt ip and teport any and every case, and the 
energies of the legal profession are almost sapped in the matter of 
hunting up cases and studying the reports all anà sundry it will be 
interesting to know from the following rules framed fer the con- 
duct of the reporter in the selectiou of cases for reporting, the 
original intentions of those who were quite competent to lay down 
rules and regulations in the matter. We would further wish to 
know -how.far the conduct of official reports satisfies the require— 
ments of the rules.. We would in particular draw the attention of the 
Madras Law Reporting Council to these rules, if.they have escaped 
their attention up till now and to ask them the question -as to how 

far our Madras Series Reports satisfy them. 


“10, In framing reports regard shall be had to the following 
general rules and principles : — 


(a) Every report ‘ought to contain a statement of all facts 
necessary for a due understanding of the decision. 


(&) Reports ought not to state any facts which are clearly un- 
necessary ior a due understanding of the decision. 


(c) In judging whether to insert or to omit a statement of 
facts,, it is better to err on the side of overstatement than of under- 
` statement, 


. (£) It is no t meant that the Reporter must state the facts 
over again if there is a clear, full and consecutive statement of them. 
in the judgment.’ | ; aa . 

(e) As a general rile; cases for which a full statement o facts 
cannot be obtained are not to be reported, 3 
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(f) As -a general rule, every report ought to.contain a state- 
ment of-the arguments of counsel, oe to, show what points 
„were pressed upon the court. 


(g) The Reporter should note. any material bearing which the 
decision may have on other decisions or any principle of law, and 
-which is not otherwise apparent.on the face of the report. 


:: (4) Every report ought to.contain a full copy or account of the 
judgment delivered by the court and by each Judge thereof or of so ; 
much of the judgment as bears on the point for which the .case is 
reported. 


C) As a general rule, cases wedig upon evideace or infer- 
ences of fact, cases relating to: the construction of private documents, 
and, generally, cases which do not illustrate some Principle of law or 
some important bearing of an enactment ‘ig a way not covered by 
previous decisions, ought not to be reported. 


(7) In selecting cases for report, the Reporters are «to be 
guided by the weight and importance of the decision, and the. exis- 
tence of materials for a satisfactory report, andare not to abstain 
from reporting a case merely because they may think the decision to 
be erroneous, or to be in conflict with other decisions. 
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PROFESSIONAL ETHICS—II. 
(Continued from Page 149.) 

It is not possible in this lecture to recount even briefly the 
history of the profession in England which, I trust, you will en- 
deavour to make a special study of, for to us in this country, the 
famous lawyers of England are the chief inspiration, and their 
traditions must largely supply the rules for our guidance. 
Pleaders or advocates existed in England in very early times, as 
early as the time of William Rufus. There is perhaps no country 
in the world where the conduct of advocates has been made so 
little the subject of legislative interference as in England. The 
same is practically the case in America. A statute of Edward,I 
dated 1275 made any manuer of ‘deceit or collusion in the King’s 
Court or consent unto it in deceit of the Court or to beguile 
the Court or the party” on the part of a Sergeant punishable with 
imprisonment fora year anda day, and he was not to be heard 
to. plead in that Court for any man. There are several classes of 
practitioners in England: first, Barristers ; secondly Solicitors ; 
I shall group three classes under one heading: Special Pleaders, 
Draughtsmen in Equity and Conveyancers; and /ourthly, Notaries 
Public. The rst and 3rd classes—Barristers and Special Pléaders 
and Draughtsmen in Equity and Conveyancers derive their áu- 
thority to practise from the Inns of Court ; Solicitors are enrolled 
by the Master of the Rolls who, you know, is the second judicial 
officer in the country, being inferior only to the Lord Chancellor. 
The roll of Solicitors is kept by the Incorporated Law Society. 
With regard to Notaries Public they derive their authority from 
the Court of Faculties of the Archibshop of Canterbury. All 
except Barristers require annual certificates to agithorise them to 
practise. Vou will observe thatthe division of practitioners in 
England is according tothe nature of the work they do. We have 
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no such division here. The grades of practitioners here are arrang- 
ed according to the courts iu which they are entitled to prac- 
tise. The Inns of Court originally were associations of apprentices? 
T. e., legal practitioners who were not Sergeants. ‘These Inns of 
Court are voluntary incorporated societies. They are composed of 
Benchers, utter Barristers and students. In the Benchers is vested 
the government of the Inn. They have the power to admit stu- 
„dents and to call them to the bar which entitles them afterwards 
to practise. They are supposed to derive their authority from 
the judges of the country by delegation. They form a kind of 
domestic tribunal. Their decisions are subject to appeal to 
the Lord Chancellor and the Judges of the High „Court in virtue 
of their visitorial jurisdiction. They have the power to sit in 
judgment over the conduct of the utter barristers, z. e. the or- 
dinary junior barristers who are not King’s Counsel, and they 
have the power to dismiss students. ‘They have to state the 
reasons for disbarring any person. They have the power similarly to 
disbench any of the benchers also for reasons to be stated, and their 
decisions with respect to both these classes are subject to appeal 
to the Lord Chancellor and the Judges. If they refuse to admit 
a student it was formerly supposed that there was no appeal from 
their decision, but now there is an appeal to the Court which is 
supposed to hear it with the consent of the Inns of Court. As 
they area kind of domestic forum, their decisions cannot be 
attacked collaterally; z. ¢., the only way to set them aside is by 
an appeal from that decision itself. If that is not done and the 
question of the propriety of any decision that they may pass is call- 
ed in question the Court will refuse to hear any such objection. 
The Sergeants were a most important class in former times. The 
order has now ceased to exist. They were chosen from the appren- 
tices. There was no body besides the Inns of Court till the year 
1883 to control the profession or to represent its interests, In that 
year the Bar Committee was formed tocollect and express the 
opinions of the bar on matters affecting the profession. The place 
of this committee was taken in 1894. by a General Council of the 
Bar. The chief duty of this General Councilisto answer ques- 
tions, and to lay glown rules regarding etiquette and to arbitrate 
between barristers and solicitors. Now wherever a_ barrister 


1. All practitioners who wers not Sergeants were called apprentices. 
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may practise he is subject to the jurisdiction of his Inn and no 
person can practise in the courts without being a member of 
some Inn. If, therefore, a man ceases to be a member of one Inn 
and does not become a member of another Inn he zAso facto ceases 
to have the right to practise in any court. A person may get him- 
self disbarred at his own instance if he wants, for iustance, to be- 
come a solicitor, for no one can become a solicitor who is on the 
roll of barristers. With regard to solicitors, an application to 
strike off a solicitor had formerly to be made to the court; now it 
may be made to the Incorporated Law Society, and the complaint 
will be heard by a Statutory Committee of that Society, who report 
to the High Court. Even now, however, applications may be made 
direct to the cottrt, for it has been held in Zn re Weare, a Solicitor. 
In re the Solicitors Act, 18887, that the jurisdiction of the courts 
was not ousted by the delegation of some of their powers to the 
Incorporated Law Society. You will see from what I have said that 
the Court does not disbar a member of the English barif ft finds 
him guilty of misconduct. It makes a report to the Inn to which 
he belongs and the Inn deals with him. Of course the recommend- 
ation of a judge will be attended to with respect. In the great 
Tichborne case where the counsel who appeared for Tichborne be- 
haved in a most scandalous fashion, the judges possessed them- 
selves in great patience, so long as the trial lasted, because they 
were anxious that the conduct of the advocate or any remarks 
made by the judges with respect to his conduct should not in the 
slightest degree prejudice the client. But after the trial was 
concluded Cockburn C. J. made an address to the bar in which 
he animadverted in very strong terms onthe conduct of 
Dr. Kenealy. The result was that ona representation to his Inn 
he was disbarred. 

It would appear that eloquence was not one of the strong 
points of the English bar till the end of the 18th century, though 
its members were highly remarkable for sound and logical argu- 
ment, itpmense learuing and research and wonderful familiarity 
with precedents, which last quality perhaps has always been the - 
greatest characteristic of lawyers in England, where codification 
has not yet found much favour.. It is a very remarkable fact that - 
in England, the land of freedom, persons accuggd of the gravest 
crimes were not allowed to be defended by advocates. The 


I. (1893) 2 Q. B. D. 439. 
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settled rule of the Common Law was that in an indictment for 
treason or felony no person was allowed to have'the services of 
counsel, unless some point of law should arise, proper to be debat- 
ed,and the judges were to decide this matter, t. ¢.,whether there was 
a question of law, beforehand, as the case arose before them, and 
very often the assistance asked for by the prisoner was refused. - 
This system, which appears to be absolutely indefensible, was de- 
fended on various ingenious grounds by eminent men. ‘They 
“said that the court was counsel for the prisoner, that the evi- 
dence in such cases ought to be so very evident and so plain that 
all the counsel in the world should not be able to answer it. SIR 
JOHN DAVIES, in the instructive preface to his reports, ventured 
indeed to say that ‘ our law doth abhor the defence and the 
maintenance of bad caseg more than any other law in the World” 
and that “it is an honour unto our law that it doth not suffer its 
professors to dishonour themselves, asthe advocates and orators 
in other countries do, by defending such offenders.” This indefen- 
sible law was not modified until the time of William III and 
it was not finally swept away before the passing of 6&7 
‘William IV, Chapter CXIV. 
l While the profession of an advocate has always been regarded 
as one of the noblest, you all know that lawyers are one of the 
‘most suspected classes of people. The ordinary mind cannot 
easily reconcile itself to the notion that many of the most esteemed 
‘citizens should make it their daily work to employ all the resour- 
‘ces of a cultivated intellect, of laboriously acquired learning and 
inatured powers of persuasion .and all their talents and energies 
in advocating whatever cause they are paid to support. They 
‘are Shocked to see a learned lawyer put forward contradictory 
views in the course of the same week or perchance the same day 
-out of the stores of his learning. They think that the lawyer 
identifying himself with the client’s interest must often yield 
` to the temptations to which the client himself is subject, and that 
he is likely to use low arts to persuade judges that his cause is 
just, and to use technicalities to defeat justice. They see the 
services of the best lawyers secured by the rich and influential 
against the pooņ and the weak and they regard them as the ins- 
- struments used to crush the latter for the benefit of their oppres- 
` sors. The public are particulaily indignant when they see that 
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some notoriously wicked criminal gets outof the clutches of justice 
through the plausible advocacy of a distinguished and respected 
advocate. Now these are not criticisms to be despised, though they 
are not sound and are unjust to the profession. They certainly 
indicate some of the pitfalls that every advocate will: meet on 
his way and which he must labour hard to avoid so that he 
may perceive clearly and maintain steadily the limits of fair 
and honourable advocacy. At the same time, there is no pro- 
fession whose members extort the admiration and win the 
gratitude, both of individuals and the public, by strict and 
faithful discharge of their duty. 

Not many in these days,I think, will subscribe ‘to the 
Egyptian ideą of preventing all advocacy; perhaps, I may 
add, that few people of discernment will agree that in the 
blessed land of Utopia there will be no place for lawyers. 

But the idea is certainly very prevalent that the profession 
of a lawyer is inconsistent with a stern sense of moral obligation. 
I think itis desirable that none of you should enter on the profes- 
sion with any such doubts regarding the nature of your vocation. 
What then is the true theory of an advocate’s profession? Is he 
bound to take up any cause that he is asked to undertake or to 
do anything that a client wishes him todo? Isit right on his 
part to do everything he can to win his cases? These are ques- 
tions that I shall have to attempt to answer in various shapes in 
these lectures. A few preliminary observations must suffice at 
present. Those who attack the profession ignore the essential 
conditions of the admiuistration of justice and confound the func- 
tions of the judge and the advocate. In anyistage of society, except 
the most primitive, it is impossible that every litigant could be 
able to argue hisown cause. Whatever effort may be made to 
make the law simple and intelligible, it must remain too complex 
and difficult to most men. Amidst the many concerns of life it 
would be intolerable if every man had to study the law so as to 
be able to dispense with the services of advocates. It would be 
a physical impossibility with the man of business. It would be 
an economic blunder ifit were insisted on. The poor, the 
uneducated, the credulous and the straightforward will not be 
able to obtain justice without the help of those who are trained 
in exposing falsehood, in diséntangling complexities, and in 
grouping facts and exhibiting them in a clear light. No judiciary, 
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however well trained and conscientious, however anxious 
to avoid the bias, natural to all men, can cope with the task 
of finding out the truth and correctly administering the law of the 
land without the help of men who can draw attention to every 
individual fact of a case, help the judiciary to examine the pro- 
portions of all the facts constituting a problem and to consider and 
determine the particular rules of law applicable so as to do justice 
in the particular case without setting a precedent that may be 
inischievous in the future. For, it has to be remembered that 
every case has an influence on all subsequent cognate cases. An 
advocate is not like a speaker ona public platform or in a political 
assembly whose duty it is to express his deliberate convictions on 
a particular question and not to influence the opfnions of others 
by stating what he does not betieve to be true. The duty of an 
‘advocate, on the other hand, is to supply a part of*the material out 
of which a decision is to be arrived at by others—the part, that is, 
‘which relates to one side of the question. It is the duty of the 
‚opposing advocate to marshal similarly the materials on the other 
side. It is then the duty of the judge to array and consider the 
conflicting probabilities, to weigh the evidence, to test the 
soundness of the legal arguments and determine the proper judg- 
meut to be delivered in the case. This, I have no doubt, will be 
found to be the most satisfactory course in the long run. Even 
were it possible, itwould not conduce to the proper elucidation of a 
case, if lawyers took up the position of assessors and tried to place 
both sides of a case before the court. It is bysconcentrating the 
attention on one aspect of a case alone that that aspect can be 
brought out in bold relief and clear outline ; and when it is re- 
membered that every judge is fully aware what an advocate pur- 
ports to do, no harm can result from an emphatic or colored repre- 
_ sentation by the lawyer on each side. Boswell once asked 
Johnson: “Is it right, sir, for an advocate to take up a case which 
is bad?” Johnson answered: “Do you know it is good or bad 
until a judge determines it?” No doubt it may happen that the 
combatant advocates are not equally matched in skill, but having 
regard to the large nutnber of able men at the bar and to the 
fact that inequality in the advocates could seldom be a real ob- 
stacle to every conscientious and. industrious lawyer being able 
to satisfactorily work up his own case, I do not think that justice 
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is likely to suffer on this ground ; all the more so, if the occu- 
pants of judicial offices are properly qualified and equipped for 
their task. . 

The lawyer, it is hardly necessary to remind you, speaks: 
only asthe representative of his client, and no judge will or 
should uaderstand him to do otherwise. Itequally behoves 
the advocate to bear this important fact in mind, and 
‘never to make a declaration of his own opinion as to the 
merits of the case he is pleading. I think that this rule is 
equally applicable to questions of law. It would te unfair if 
an eminent advocate known to be a sound lawyer should attempt 
to gain an advantage for his client by stating that in his own 
_ opinion the client would be entitled to succeed, noris it right, 
in any view of the question, for a judgg to ask an advocate what 
his own opinion on the matter heis arguing is. It would be 
proper, if such an occasion should arise, for the advocate to 
decline to state his own view. Cockburn C.J. found fault seriously 
with Sergeant Sheel for declaring that in his opinion his client 
Palmer who was charged with causing death by administering 
poison was not guilty. This is a matter which I shall have 
occasion to refer to in a subsequent lecture. 

Now one matter that I should like specially to impress on 
you at once is that though advocacy may be to many of you 
the means of livehihood, it is not to be regarded asa mere 
trade: or business. James Hinton, physician and philosopher, 
wrote toa friend in 1851 in these terms: “I have been struck ` 
lately with the incompatibility that exists between our com- 
mercial system and the practice of all the professions ; there 
is an inherent discord that can never be reconciled and it 
becomes more and more extreme as the former is developed 
and perfected. Ishould say that the trading spirit works 
atrociously in respect to divinity, abominably wiih respect to 
physics, and scandalously in regard to law. id = 

* * * * * The 
element of trust is conspicuous in all the leading professions 
of divinity, lew and physics, ministering as they do to the mind, 
body and estate of men; in all these special confidence is 
reposed by those seeking help or in need of hel from skilled ad- 
visers. All who enter professional life should be inspired by the: 
belief that it is, and that it may be made for them and by them: 
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agreat and noble vocation, not to beused merely, much'less abus- 
ed, for their own purposes, but to be followed as a means of ren- 
dering service to others and tothe community. That is, and 
always has been, the lawyer’s ideal, sometimes lost sight of or 
obscured in the practiceof the profession, but always kept u pper- 
most and cherisked as the aim by its best and worthiest leaders. 


“Now when ‘commercialism or the trading spirit isasaterm | 
Applied to the law the allusion is to the questionable, the un- 

- scrupulous methods employed in business where competition is 
keen and success is supposed to be justified by any means used 
to bring it about. Then the ruling maxim is ‘business is 
business,’ implying thereby that business has its own lines of 
action without regard to ethical restraints. The trader, as such, 
it has been said, ‘seeks to keep on the safe side of the law, to ` 
get as much as he can for as little as he can, to make as much 
out of the customer.as is consistent with keeping him as a cus- 
tomer, to be an adept at puffing, to make things appear as they 
are not, often not to deceive the customer, but to enable the 
customer to deceive others.’ This kind of dealing may swell the 
bank account, but it dwarfs the soul of the mau. Greed of gain 
is the essence of commercialism and the love of money, is no 
modern innovation, even in law, though never before was the 
pursuit of wealth more persistent and engrossing. 


f “No stronger words of warning against this professional 
danger have been spoken than I now give from the lips of Sir 
James Dyer, Lord Chief Justice in 1567. In that year a jury 
of 24 attorneys and officers of the law were empanelled to en- 
quire into prevalent abuses and, in the charge to them delivered, 
the Chief Justice deplored the greedy and inordinate desire to be 
suddenly enriched. ‘Men,’ he said, ‘cannot abide and tarry 
time and space, but in all post haste must be rich and have abun- 
dance by and by. * * This post-hasting and running after 
riches, this great thirst and covetousness is reproved and con- 
demned as most detestable.’ ‘he man who is engrossed with the 
money-making temper will have to struggle with many tempta- 
tions, to swerve from what is right and what he knows to be 
right. If the idea of the worth of his profession centres in costs, , 
if he makes that the be-all and end-all of his daily round, then 
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there is: no-yreater nuisance among rnen—the -money-grubbing 
pettifogger.” 


No advocate shoiild forget that though he is representing a 
particular client he is an officer of the court and owes duties 
to it, which we'shall have to consider in'some detail. His office 
. is one of exceptional responsibility, not only towards his client 
whose fortunes, interests, reputation and secrets, are confided to 
his care, but -also towards the public. He occupies a favoured’ 
position towards all people who appear as witnesses. His 
privileges in examinińg them are extremely wide and his libertv 
of speech is practically unlimited. Need I say that these © 
exceptional ad@antages should never be used for the lawyer’s 
own personal advantage or for the gratification of his client’s 
malice towards his adversary? I would solemnly ask. you to 
Yay this to your heart and never to yield to the temptation of 
prostituting the privileges of your high office by making your- 
self the instrument of oppression. I am sure it is unnecessary to 
refer to the fact that every advocate on admission swears allegi- 
ance to the Sovereign of the Country. In the discharge of your 
duty to your clients, you will be fearless and independent, fear- 
less alike to the high and the low, but let’me remind you ‘of a 
great newspaper, editor whose patriotism induced him to with- 
hold for a time a piece of political news, the immediate publica- 
tion of which might have led‘to a national catastrophe by 
bringing about a war —though it would have brought him thous- 
‘ands of pounds. Do not forget in your professional work, which 
will uo doubt be your means of livelihood, that as citizens you 
owe duties to the Country and to the Community. Discourage 
dishonest litigation as well as dubious and desperate litigation. 
There is much scope in this country for work in this direction; 
do not identify yourselves too closely with those whose true 
interests it will be your duty to protect in all proper ways. The 
profession you are preparing to enter is no doubt a difficult one: 
It requires extensive and arduous preparation and continued and 
strenuous work. Success is slow and uncertain. The work that 
you are at first ‘likely to be -able to do may appear tedious 
and dry, but if you persevere and åo your work with a full sense of 
its responsibility, you are sure to become useful citizens. Some 
of you at least will win ample rewards and all can have the 
2 
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satisfaction of taking part in one of the noblest tasks that it is 
possible for a man to undertake, 


What I have said already is probably a sufficient justifi- 
cation for a somewhat detailed consideration of some of the 
topics already referred to. In India the young lawyer suffers 
from the disadvantage of the absence of any settled traditions 
to guide his conduct and unfortunately few professions present 
so many questions of casuistry, so many delicate questions as to 
what isthe right course to pursue in any particular case, 
that it is highly desirable to have some practical rules of 
conduct in writing. Rules are necessary even for the best., 
Self-interest is a misleading factor when you lave to decide 
on the spur of the moment what is best to be done in the circum- 
stances, The fact that “there are no definite rules and that 
much discretion is given to the individual will itself be an 
additional source of temptation. Never adopt the standard-of a 
business profession. But after all whatever light we may seek 
to'get from rules of conduct which have been prescribed, 
both in England and in other countries, a great deal 
will have to be left to individual conscience. Nothing 
but a determination to err always on the safe side in cases of. 
doubt will enable you to do your duty conscientiously. In 
this country, it must be confessed that very often practitioners 
are guilty of questionable conduct owing to ignorance. - They 
really do-not know what is proper to be done in any particular. 
case, and as there are no rules to guide them, no settled traditions 
to serve as an inspiration, each one is a law unto himself. In En- 
gland, you know, the Attorney-General is the final authority upon 
all. questions of professional etiquette, and if any - member of the 
bar is in doubt as to what his conduct should be in any particular 
case, he goes to the Attorney-General for the solution of his 
difficulty. We have another difficulty in this country in the 
fact that there are various grades of pleaders. In England, as you 
have seen, practitioners are classed according to the nature of 
the work they do, but here it is according to the courts in which 
they practise and it is no easy thing to bring home to all 
grades of pleadets the right rules of conduct. There is 
again no feeling of solidarity in the profession or of mutual 
responsibility. There is no association like the Bar Council 
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in England or the Bar Associations which are found in almost 
every state in the United States. At the same time the number 
of practitioners is growing very fast. It is not desirable 
that: their guidance should be altogether under judicial 
control ; indeed it would be impossible for judges to control the 
bar satisfactorily. Too stricta discipline on the part of the 
courts is likely to impair the independence and self-reliance of 
the members of the bar; it is all the more necessary, therefore, i 
that there should be disciplinary bodies and that the profession 
itself should try and frame:rules for its own guidance.’ In apply- 
ing English rules one mistake is apt to be committed. You are 
aware thatin England there are two main classes of practi- 
tioners—baristers and attorneys—and the code of rules applicable 
is not always the same with respect to, both. Both, of course, 
should act from a very high sense of duty; rules of discipline are 
equally applicable to both, and both alike strive to discharge 
their duties to their clients and the public honourably, but still 
the attorney’s profession is supposed to be more of the nature of a 
business profession than that ofa barrister. In this country 
vakils are hoth attorneys and advocates, and a difficulty often 
arises to the best men whether in any particular case they are 
to ddopt the rule applicable to attorneys or to advocates. The 
best solution stated in one word would be to act on this principle 
in every case. In everything which limits your discretion and 
testrains you from acting to the disadvantage of others, apply 
to yourself the rule applicable to barristers. In everything 
which imposes tasksupon you which may not fall on the shoul- 
ders of barristers, in everything which increases your respon- 
sibility. the work you have to do for your client, follow the 
` rule applicable to attorneys. Then, you cannot go wrong. 

.Gentlemen, I have indicated the field of study which we 
shall have to make together. In the next lecture, I shall take up 
the duties of a vakil to the Court. Then will follow his duties 
to his clients and the public and other topics in succession. 
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“ Uninitiated brothers should be initiated by 
brothers already initiated ; and sisters (married) by 
giving them a fourth part of their share.” . 124 


Those younger brothers to whom the initiatory ceremonies - 
like jathakarma, etc., have not been performed by the father should 
be initiated by (their) seniors who have been (aiready) initiated. 
And to sisters to whom the samskara (ceremony) of marriage 
has not been performed, a fourth of the share of one son should 
be given to each. aeprff : 7. e, should be marriéd, 

Narada :— l i 


For those brothers, for whom the initiatory ceremonies have not 
been duly performed by their’father, they must be performed by the 
(other) brothers (defrayiug the expense) from the paternal property.1 


In the absence of paternal wealth, the initiatory ceremonies must 
be invariably performed for their brothers by those ‘previously 
initiated, contributing (the required) funds from their own portions.” 2 


Vyasa :—Those who have not been initiated at the time of par- 
tition should be initiated according to the Sastras by their elder 
brothers from out of the paternal property; so also the maidens. 


Manu :—To the unmarried daughters.dy the same mother let their 
brothers give portions out of their own allotments respectively, ac- 
cording to the classes of their several mothers ; let each give a fourth 
of his own distinct: share; aud they who refuse to give it shall be 
degraded.$ 


Here too aQ SA: (Swebhyo Amsebhyo).the two words from 
“their share” (are used) with the intention of expressing only 
the sons’ shares. The plural imports a plurality. of maidens. — 
The repetition in ‘one’s own” (ISI); imports maidens of 
several castes. ‘The purport is as follows:—When a Brahmin 
has wives belonging to all castes and every one. of them has a 
daughter for herself, the daughter of the Brahmini among them 
gets afourth share of what the son of a Brahmini will get. 
Thus the daughters of a Brahmin by a Kshatriya woman, etc., are 
the takers of a fourth portion of the (share of the) son of a Kshat- 





1. S.B.E, Vol. 33, p. 197; Natada, Ch. 13, § 33. 
2. S.B. E., Vol. 33: p. 198; Narada, Ch. 13, §. 34. 
3. Manu, Ch. IX, §. 118. k 
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riya woman, etc. This is not to be taken as their share. By saying 
so:the text harmonises with Baudhayana’s saying in what he 
classifies to be a woman’s deserts, 7.¢., 

«The Veda declares: “Therefore women are considered to be 
‘destitute of strength and of a portion.+ 

This is the rule of partition relating to. members of the 
same caste, The Author now speaks of partition among members 
of-different castes. š . , 

“The sons of a Brahmin in the several castes 
have four:shares, three, two and one respectively ; 
the sons of a Kshatriya three, two andone; and the 
sons of a Vaisya, two and one.” 125 

Among the sons begotten of the four wives of a Brahmin, 
beginning from a Brahmin (wife) and ending with a Sudra (wife) 
the sons by a Brahmin woman shall take four parts of the father’s 
wealth divided intoten parts. (The sons) by a, Kshatriya (wife) 
(shall take) three (parts). (The sons) by a Vaisya (wife) (shall 
take) two (parts). The sons by a Sudra (wife) (shall take) one 
(part). Thus of the wealth of a Kshatriya divided into six 
parts, the sons by a Kshatriya woman shall take three parts, those 
by a Vaisya (woman) two, and ‘those by a Sudra, one.” The 
-wealth of a Vaisya father ‘is divisible into three parts ; of them 
two parts to the sons by the Vaisya (wife)’and one to the sons by 
the Sudra (wife); As to a Sudra, there is no wife of a different 
caste. In this matter, Brihaspati speaks of an exception :— 

“Land which is received as a gift shall not be given toa 
son by the Kshatriya wife, etc. If perhaps the father gives, the sou 
by a Brahmini wife shall take it away when, the father is dead.” 

As to the land obtained otherwise than by gift, it, is fit to 
be given (to a son by the Kshatriya wife, etc,) butnot to (a son 
by the’ Sudra (wife). So also another Smriti. 

« The son of the twice born by a Sudra woman does not deserve 
‘a share of the lands.”. 
` While (some) Smritis declare :— 

“The son of a Brahmin, a Kshatriya or a Vaisya by a Sudra 
woman shall- inherit no part of the estate. Whatever his , fathe 
may give him, let that be is own)?.2 ` 
_ 1 $. B. B. Vol. -I4 p.231; Baudhayana, ‘Ch. II. §. 46. cf. Yajurveda. 
Taitriya Samhita VI. 5 8, 2; Manu, Ch. IX, 18. g É 

` (2) Manu Ch. IX, § 155. . 
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This (rule) prohibits a share to one who is give something 
by the father. Otherwise the rule that prescribes a share for a 
Sudra son (becomes) meaningless. 

The Author now mentions what should be done with regard 
to partible wealth which was concealed by a co- -parcener and 
(afterwards) discovered. 

“ Effects which have been withheld from one co- 
-parcener by another, aad which are discovered after 
partition, they shall divide again in equal shares. 
This is a settled rule.” 126 

When partible wealth which has been taken away by any 


-co-parcener is discovered after partition, then that wealth should 


be divided in equal shares ; and not unevenly by reason of pre- 
ferential share (for the eldest). When this meaning is (taken as) 
propounded, this rule about the proper thing to be done is no 
authority for the blamelessness of the. person who has em- 
bezzled. 

OBJECTION. When the parceners are Brahmins and the 
partible property is gold and the man who embezzles the Brah- 
min’s gold becomes degraded, then the rule that ‘ they shall 
divide it equally” becomes unsuitable (inapplicable) ; because of 
the degraded (person) getting no share ; 

ANSWER :—That is not so, because of the suitability of 
this rule in respect of other property at least. When a statement 
has a general application the limitation of its applicability by 
excluding particular things (from its operation) is not improper.? 


Alternative answer No. 1:—Or if this rule is applicable even in 
the case (of the embezzling) of Brahmin’s gold, even then, it does 
not imply the blamelessness of the person who has embezzled, 
because of the suitability of the rule to an equal partition when. 
the person (who has embezzled) deserves to be associated with in 
the transaction after purificatory ceremonies. 

(I) Here the statement is that the embezzled thing should be divided 
among all including the embezzler. This statement has a general appli- 
cation. The exclusion of a'particular thing fromits operation is the exclusion 
ofthe case of the stealer of Brahmin’s gold from subsequent participation. 
The general rule of ‘participation is thus limited in its scope by taking 
out of its sphere of operation the case of the embezzler of Brahmin’s gold, 
it is meant here that such a limitation is not improper, 
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Allernative Answer No. 2:—Or the tule that “ that Sloka 126 
should be divided equally” (may be understood) to be appli- canceatea 


cable to othersexcept: the person who has embezzled (the property) 
It cannot be said that that property does not belong toany before 
partition. Because it is said that common property which is the 
subject of ownership is divided and not that ownership arises 
by (reason of) partition. 


Katyayana :—“ Recovering what has been embezzled by any, 
one of the co-parceneérs, let sons, after the death of the father, dis 
tribute it equally among brothers,*” 

So also: 

“Ifthe parceners have secreted part of the assets from each othe! 
and if any mistake has been made in the partition, what is recovered 
after it had been stolen or lost and that which is first meationed 
should on discovery be again divided.” « Abovementioned ” that 
means divided on a mistake or secreted ,. ° 


The partition of wealth among legitimate sons has been 
dealt with. The Author now deals with a kind of son begotten 
by a kinsman on one’s wife. 


“The son begotten by a sonless man on another’s pwyamushi 


wife, on legal appointment, is the heir and giver of 
the pinda to both.” 127 

We should understand from the Dharmasastras that the son 
procreated by niyoga, dealt with in the first chapter? ze, the son 
who is procreated by persons like a sonless husband’s brother 
on another sonless man’s wife according to the niyoga rule men- 
tioned:in the verse “ being permitted by the Guru (etc.,)” for him- 
self and for another, is called Dwyamushyayana and. is the son 
of both the owner of the seed as well as the owner of the 
field-(wife) and gets the wealth of both and gives the pinda to 
both. As to what is said by Narada :— 

Dwamushyayanaka (the son of two fathers) shall give 
the funeral ball (of rice) and the water oblations to each of the 
two fathers separately; and shall receive one-half of the pro- 
perty left by the owners of the seed and the field respectively.4 

This should be understood as applying tothe case of the 
birth of a legitimate son after the birth of a &shetraza. 





1. Cole brook II, p 485. 
2. - Cole"brook II, p. 485. 
3. Ch. I, § 38. 

4. B. E, Vol. 33, p- 195; Narada, Ch. 13, V. 24. 
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Sloka r27 ‘Katyayana.—-“ If the aurasa or legitimate son also is born, the 
——- _ (kshetraja) sons, etc., of an equal caste take a fourth share while f 
Dwyamus Ë those of unequal caste deserve to get food and raiment.” ` 


TAR Therefore when the aurasa son (or legitimate) son is not 
born, the kshetraja takes the entire wealth of both the fathers. 
If (the azzasa is) born, he takes a fourth of the father’s wealth. 
This is the conclusion. i 


As to what is said by Manu :— 


° “ And when the aurasa son shares the paternal wealth, jet him f 
give'a sixth part of it to the kshetraja (son of the wife begotten: by ® a 
(Rehetraja); or a fifthe”’. 


Here, the sixth or the fifth share isin connection with a kshet- 
raja of a few. virtues, Similarly :— ie 
7 “ The aurasa and the £shetraja may succeed to the paternal 
estate; but the ten other „sons can only succeed: in their order: to. 
the family duties and to their share of the inheritance?”, 


That is to be understood when the aurasa is not virtuous and 
the Aske¢raga is eminently virtuous, z.e., by reason of the mention 
of equal shares, With the excep:ion of the awrasa, the kshet- 
raja-and the putrika putra (the son of an appointed daughter), if 

when (any of) the remaining ten sons are born an aurasa is born, , 
the aurasa alone takes the whole wealth: the others take only a 
portion. As to family duties, they are equal to the aurasa. 


Narada—Where a seed fructifies in the'soil of another with the 
latter’s assent, the son born of that (connection) is the common son of’ , 
both the owner of the seed and the field (respectively). 


-Harita :—He who is born of a wife’ while under control and 
during the life-time of the husband is called Dwyamushyayana_ by 
reason of the seed not having been sown by him (the father). The 
field without the seed does not yield. The seed without the field does 
not sprout. As both are the cause, the’son belongs to both (the field `, 


e owner and the seed owner). | T 
By treason of the seed we being sown means Ka reason of 
the field owner not sowing the seed. ; . f 
After declaring the shares of the primary sons, the Author 
now speaks of the qualities of the secondary sons, Pine them 
with the qirauties® of the pribiaty sous, 


: ~- .  .. =S. SRINIVASA--AIVAR. -- 


° (Zo be continued.) 





1. Mann, Ch. IX. V, 164. 2. Mann, Ch. IX, p. 145. 
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NOTES OF INDIAN CASES, 


‘Suchand Ghosalv. Balarafi Mardan.—lI. L.R. 38 
C.1.—In this case a landlord obtained a rent decree against some 
the tenure-holders and brotight the tenure to sale. One of the 

~ tenure-holders, not made a party, applied under §. 310-A to set 
aside the sale by payment of the amounts mentioned therein and , 
the sale’was set aside. He sued-the other tenure-holders, the 
‘judgment-debtors in the suit, for contribution. Both the learned 
judges held tbat he was entitled to recover. They differed, 
however, as to the applicability of the correct section of the 
. Contract Act governing the case. The Chief Fustice held that 
S. 69 was the correct section ; Mr. Justice Doss held that S. 70 was 
applicable. It may be premised that the present case is distin- 
. guishable fromthe case of Yogambal Boyee Ammal v. Natna 
Pillai Markayar * on the ground that in the latter case the per- 
..s0n who made the payment was held subsequently to have no title 
to the property itself although the other facts were similar. Not- 
withstanding the elaborate judgment of Mr. Justice Doss it is very 
doubtful whether Ss. 69 and 70 are necessarily mutually exclusive. 
Officious or voluntary payments could not give rise to any liabi- 
lity under any of the sections. A liability under a contract such 
‘as that of joint promisors towards one another must be distin- 
guished from the liability created by and referred to in Ss. 69 and 
70. ` The actual decision therefore of Mr. Justice Doss in this 
case, viz., that the defendant’s liability was one under S. 43 of the 
Contract.Act might be strictly correct upon the actual facts-of 


the case, 


` Harendra Kumar Bosev. Girishchandra Mitra.— 
LL. R. 38 C.24.—We doubt whether the principle of S, 145, 
Cr. P. C., does not render it obligatory on the Magistrate to 
‘summon witnesses at the instance of the parties ‘or to compel 
their attendance after they have been summoned but failed to 
‘appear. Such a statement of the principle seems to be 
rather startling. The learned: judges in the present case 
rely in support of their position upon? the case of 
Tarapada Biswas v. Nurul Hug ?. That apparently goes to the 

Oq. (1909) I. L; R. 33 M. I5. ~ a. (1905) I. L. R. 32. C 1093. 
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full length of the position taken up by their Lordships in 
this case. The learned judges in Zarapada Biswas v. Nurul Hug? 
rely upon the language of S. 145, clause (1), which provides that 
the Magistrate shall receive the evidence produced by the disput- 
ing parties, corisider the effect of such evidence, and take- such 
further evidence, if any, as he thinks necessary in the absence 
of any provision prescribing the procedure to followed. None of 
these circumstances negative the right of the party to establish 
his case by evidence and for that purpose the jurisdiction of 
the court under S. 145 necessarily carries with it the power and 
- duty of the Court to summon witnesses. The learned Judges 
say that the whole object of S. 145 might be defeated if the court 
could be compelled tosummon and re-summon witnesses at 
the choice of the parties. We think even in cases where the pro- 
cedure prescribed is that prescribed in a summons or a warrant 
case, .as the case may be the Magistrate is entitled to consider 
whether the process of the court is not being abused by-the parties. 
If the evidence of the witnesses'cited or summoned by the party 
be material and the person so summoned idoes not attend court 
the Magistrate is bound to help the party in establishing his 
case. Prior to the Code of 1898 there have been cases 
supporting this view of S.145. If the legislature thought 
that these decisions were wrong the language of the section 
should have been changed thus ; but nothing of that sort has been 
done. According to S. 540, Cr. P. C., it isobligatory to summon 
and examine any person not previously summoned if his evidence 
appears tothe court essential for the just decision of the case. 
A fortiori this must be essential when the person is already sum- 
moned but fails to attend. The duty of assisting parties and pro- 
curing attendance of witnesses is a duty inherent in every case 
© over which the Magistrate has jurisdiction and we do not think 
that there is any encroachment upon the wording of the Legis- 
ature or adding words to those use1 by the Legislature by adopt- 
ing the above suggestion. A contrary construction will result in 
great hardship and it will be asking the party to do what is im- 
possible. According to S. 145, no orders can be passed if there 
exists no dispute likely to cause a breach of the peace. Again 
under the section the Magistrate is bound to try the fact. of actual 





l I (1905) I.L.R. 32. C. 1093. 
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possession. Forthis purpose evidence must be adduced. The 
party relying upon actual. possession can only establish it by evi- 
dence of possession or documents. There is no use of saying that 
the party is entitled to show actual possession if he is not given 
means whereby to establish it. We think the right of the party to 
show actual possession necessarily carries with it a duty on the 
court acting under S. 145 to help the party to establish that right. 
As to the objection that if an elaborate enquiry be held the object 
` of S. 145 would be defeated, we think the answer is in the proviso 
of the fourth clause of the section, T. €., if the Magistrate considers 
the case to be one of emergency he may at any time attach the 
subject of of dispyte pending his decision under the section. If 
the view adopted jn this case be taken to be correct we think the 
sooner the Legislature intervenes to rectify this glaring defect th- 
better. 


SUMMARY OF ENGLISH CASES. 
In re Geiffith’s Settlement: Griffith v. Waghorne. 
[xr911] 1 Ch. 246. 

Construction—Will—“ Appotnt”—Children of a son, en 
ventre Sa mere. ‘ 

A testator purported to “appoint” certain funds forming 
the subject-matter of a marriage settlement over which he had 
a power of appointment in favour of his children, and which, in 
default of appointment, were to be his absolutely, to trustees 
upon trust, after payment of his debts etc., to distribute among 
his children equally. Foyce J. keld that the proper way of looking 
at this will was not to view it as an exercise of the power of 
“appointment, but only as a disposal of the funds as his absolute 
estate, which it would be if no appointment were made. The 
word “appoint” was taken to have been used not in the 
restricted sense of. an exercise of power but in the wider 
sense of a gift or devise. 


It was also held in this case that the rule that prevents a 
legacy in favour of the children of the testator fronı lapsing when 
such children die during the lifetime of the testator leaving 
issues applies in favour of a grahdchild ez venire sa mere at the 
date-of the testator’s death. 
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In re Broadwood: Lyall v. Broadwood: |I911] 1 Ch. 277. 


Specific legacy—Applied in satisfaction of debts-Compensation 
—The date when legatee can claim, the determining date. 


A testator devised all the shares he held in a certain 
company to trustees upon trust to transfer the same to his 
infant son on his attaining the age of 2r. The executors, 
transferred some of the shares toa creditor in payment of his, 
“debt. Held: the legatee was entitled to compensation out. of 
the residuary estate for the shares so transferred but the value of , 
those shares was to be determined as on the date when he could . 
have claimed the transfer of the shares, v2z., when ‘he attained 
the age of twenty-one. It made no difference in principle whether 


the gift _was to the sou directly or through the intervention of | 
trustees. 





In re Masier’s settlement : Master v. Master. 
[1911] 1 Ch. 321. 

E A pengmg apporntmeni, subsequent to cesser 
of life estate. À 

Where a fund is settled on trust for certain persons for life or 
till bankruptcy, remainder to such of hischildren as he might by 
deed „appoint, in default to his.children generally, 4edd: on ithe 
bankruptcy of the tenant for life, pending appointment by him, 
the profits would go to the children and auy appointment by him 


would operate only on the corpus and the income. subsequent to. 
the appointment. 


Woodridge & Sons v. Bellamy: [1911] 1 Ch. 326. . 


Covenant “not to carry-on the profession of solicitor”— 
“ Doing business for client outside”, not breach. 


A covenant ‘‘not to carry on the profession of solicitor 
within.a radius of five miles of the town-hall of Brentford” is not 
broken by-one who'settles outside the prohibited area but does 
some business fora client within that area by means of corres- 
pondence. There may be coloutable evasions of covenants wien 
courts will restrain, but this is nota case of that sort. 
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Napier v. Williams. [19:1] 1 Ch. 361. 


Covenant with oneself and others, votd—Lease and covenant 
distin guished. 


A will directed the trustees of the estate to give a lease of a 
portion of the estate to the testator’s son if he so chose; the lease 
was to contain a covenant by the son to repair. A lease was exe- 
cuted ; the lessee happened to be also one of the trustees. eld: . 
the covenant was void as it was one by the son with himself 
and others though as trustees; the lease, however, was good. 

Haynes v. Ford. [torr] 1 Ch. 375. 

Statutory body—No power to watve rights held K the benefit 

of the public. 


. A body constituted by a statute has no power to abandon 
powers or rights entrusted to it as trustee for the inhabitants of 
a town. ' 





. Bowden Brothers v. Amalgamated Pictorials, 
Limited. [1911] : Ch. 386. | 
. Common-law ri Eht to unpublished photographs-—Injunction to 
protect. 
The owner of an unpublished photograph has a common- 
law right to its publication and can have it protected by means.. 
of an injunction, though he may have in addition the statutory 


copyright which he is not in a position to enforce as he has not 
registered it. 





Jones v. Lianurst Urban District Council. 


[1911] 1 Ch. 393. 
_ Tidal stream—Pollution of strean by local, sanitary autho- 
rity— When reverstoner can sue—Permanent injury. 


A streamis nota tidal one when itis not influenced by 
ordinary tides ; the fact that it is influenced by exceptional tides. 
does not make it one. 


A riparian owner on the.banks of a natural stream is, 
whether he is the owner of any part of the river-bed or other- 
wise, entitled to the flow of the stream past his land in its natural 
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state of purity, undeteriorated by noxious matter discharged into 
it by others. Any one who fouls the water infringes his right of 
property and therefore he can maintain an action without pro- 
ving that he has been actually damaged. 


Any one who turns fœcal matter or allows foecal matter 
collected by him or under his control to escape into a river in 
such a manner or under such conditions that it is carried, whether 
By the current or the wind, on to his neighbour’s land, is guilty 
of trespass, on the principle of Fletcher v. Rylands. This principle 
would apply to the owner of a sewer whether he made it or not, 
whether he has absolute property in it or only qualified property, 
as for instance in the case of a local sanitary authority. The action, 
even when the inhabitants havea statutory right, would lie to 
send their sewage into the authority’s sewer. 


A reversionet cannot maintain actions in the nature of tres- 
pass, including actions for the infringement of natural rights 
arising out of his ownership of land, without alleging or proving 
injury to the reversion. Ifthe thing complained of is of such a 
permanent nature that the reversion may be injured, he may 
maintain the action. ‘Permanent’, in this connection, means such 
as will continue indefinitely unless something is done to remove 
it. 

Thus a building which infringes aucient lights is permanent 
while a noisy trade or a right of way isnot. Similarly, a sewer 
which opens into the river is a permanent injury since it isa 
necessary consequence of physical conditions that the sewage 
will flow into the river unless something is done to alter the 
state of things. 





Watling z. Lewis. [1911] 1 Ch. 414. 


Repugnant proviso—Proviso destroying ltabtlity—A covenant 
to indemnify but not so as to create personal lability. 


As pointed out in Williams ve Hathaway? there is no objec- 
tion to a proviso limiting the liability of a covenantor eitber in 
point of time or by specifying the particular fund out of which 
alone the payment is to be made. On the other hand, if the 








i. (1868) L. R. 1, Ex. 256; L. R. 3 H.L. 330. 
2, (1877) 6 Ch. D. 544. 
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proviso, instead of limiting the liability altogether destroys it, 
` it is repugnant to the covenant and must be ignored. 
A covenant by a trustee as trustee is only a personal cove- 
nant and not a covenant that renders the trust estate liable. 


Applying these principles it was held in this case that a 
Proviso to a covenant by certain persons as trustees to indemnify 
the covenantee against. any claim in respect of a mortgage to 
which the property transferred to them was subject, that it wab 
not to create any personal liability oa their part, was altogether 

“repugnant and the trustees were personally liable on the coves- 
ant to indemnify the covenantee. 
Angel v. Jay. [19tr] I K. B. 666. 

Landlord and tenant—Lease— Executed contract—Innocent 

misrepresentation—Rescission— Equitable jurisdiction. 





. Plaintiff and defendant entered into an agreement whereby 
the plaintiff agreed to take and the defendant to grant 
` the lease of a certain dwelling house and premises for a term of 

. years. Plaintiff went into possession. Ae/d,ina suit for damages 
for breach of warranty and for the cancellation of the agreement, 
that a court of equity will not rescind an executed lease on the 
ground of i innocent misrepresentation. 


Rex v. Taylor. [xo11]I. K. B. 674. 
Criminal law—Larceny—Evidence of removal. 





Ifaman puts his hand into another’s pocket, seizes his 
purse, removes it from the position in which it was at the bottom 
of the pocket to the edge of the pocket and is only prevented 
from taking it entirely out of the pocket by some obstruction 
-there is sufficient asportation to constitute larceny. 


Seldon v. White. [1911] I. K. B. 70r. 
Solicitor—Default in delivering bill of costs—Motion for at- 
tachment—Order for payment of costs—Enforcement by action. 
A judge made an order that the defendant, a solicitor, should 
pay the costs of a motion for the attachment of the defendant for 
‘contempt of court in his not having delivered to the plaintiff a 
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bill of costs pursuant to the court’s order. The costs were taxed 
and the plaintiff brought an action to recover the amount. Held 
by the C. A. (Vaughan Williams L. J. dissenting) that the order 
was not made in a criminal or quasi-criminal matter and that the 
action was maintainable. 
Carlton Illustrators v. Coleman & Co. 
l [rọ11] I. K. B. 771. 


Copyright—Picture— Reproduction without author's consent— 
Enlargement — Alteration—Action to recover penalty—Ingunction 


Plaintiff, an artist, made a five line drawing which bore his 
signature under a contract with the defendants for the purpose of 
being used by them for advertisement. The copyright vested in 
the defendants. Without the consent of the plaintiff the defen- 
dants ehlarged and coloured and caused copies of the drawing with 
plaintifs name thereon to be exhibited by porters as an advertise- 
ment. In an action for injunction and damages evidence was given 
that the alteration and colouring would be damaging to the plain- 
tiff’s reputation as an artist. Held, that the defendants had com- 
mitted by their alteration an infringement of the copyright under 
the Copyright Act, S. 7, and that the plaintiff was entitled to re- 
cover penalty and toan injunction to restrain future breaches, 





Deyes v. Wood & others. 
[rg11] 1. K. B. 886 (C. A). 


Company—Debentures—Receiver—A ppotniment by debenture~ 
holders— Payment of remuneration by—Agent of debenture-holders, 

The plaintiff as receiver for debenture-holders in a certain 
Company sued the defendants as debenture- holders for remunera~ 
tion as such receiver. The Company issued debentures some of 
which were held by defendants. Each debenture charged the re- 
payment of principal aud interest on the present and future pro- 
perty of the Company. One of the conditions was that at any time 
after the principal moneys thereby secured become pay able, the 
registered holder of this debenture may with the consent in writing 
of the holders of the majority in value of outstanding debentures 
of the same issue appoint any persou or persons by writing to 
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be receiver of the property charged and such appoini- 
ment shall be as effective, ete”. The moneys secured having 
become payable, the defendants being holders of the majority in 
value of the debentures appointed the plaintiff as receiver. Held, 
that upon the terms of the condition in the debenture the receiver 
in doing the services was acting as agent of the debenture holders 
and that he was therefore entitled to remuneration from the 
holders, 





Talbot v. Vonoboris and wife.—[191 r] r: K. B. 54 (C.A ) 


Negotiable instrument—Pro-note— Signature obtained by du- 
ress—Knowledge of duress by payee—Onus of proof. 


The plaintif advanced moneys to the defendant’s husband 
upon joint and several promissory ‘notes made by the husband 
aud wife upon which notes an action was brought. The defen- 
‘dant (wife) pleaded that she was induced to sign the note by duress 
on the part of her husband and that plaintiff had knowleége of ` 
the same. The nding was that the signature was obtained by 
duress, but that the plaintiff knew nothing aboutit. The Court 
held that the onus of proving kuowledge of duress lay on the 
part of the dzfeudauts and was not shifted by S. 70, Sub-Section 
2, of the of Bill Exchange Act, 1882. 


— 


Crippen, tz re Estate of.—[ 1911] Probate, p. 108, 


Probate—Admintstratton— Practice—Husband and wife-— 
Conviction—Eff:ct of —Evidence—Res, inter altos acta—Legal re- 
resentative of husband. 

Wherea convicted felon or the personal representative of a 
convicted felon who uas been executed brings any civil proceed- 
ing to establisi claims or to. enforce rights which result to the 
felon or to the convicted testator from his own crime, the con- 
viction is admissible in evidence not merzly as proof of the 
conviction but also as presiim tive proof of the commission of 


the crime. 


. 


é "i e 
In this case the husband murdgred his wife. He made a 
will.after his conviction appointing a person his executrix and 
aniversal legatee who claimed as such to administer the murdered 


4 
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wife’s estate and as legatee to be entitled to the murdered wite’s 
property. Held, tne conviction was a special circumstance with- 
in the meaning of S. 73 of the Court of Probate Act, 1857, wbich 
gives a discretion to the Judge to appoint or not; and the Court 
granted administration to the estate of the deceased wife upon 
the application of cne of her sisters, 


Dictum of Lord Bramwell in Leyman v. Dahmes* doubted. 





Richards v. Starck. [1911] r K. B. 296. 


Gaming— Wagering contract—Stock-broker — Payment of 
depostt— Repayment tn any event. 

Defendant, a stock-broker, issued a printed® circular which 
stated that if persons desirous of participating in his scheme 
deposited a sum of money whether £ 5 or £ roor some multi- 
ple thereof, with the defendant who was to be at liberty to spe- 
' culaté with it on the stock exchange and in certain stocks and if 
-at the end of three months from the date of the deposit the price 

of those stocks was higher than the price at the date when the 
deposit was made the defendant would undertake to pay to the 
depositor the amount of his deposit and also the amount of the . 
rise in the price of the stocks less ro p. c. upon this latter amount. 
The plaintiff paid £ 20to defendant under the terms of the 
circular and another £ 20 in respect of a similar trust. At the 
end of sometime there was some profit in the first named trust, 
the second resulting in loss. Thedefendant paid £ 20 the amount 
of the subscription in the first trust. In a suit to recover 
the profit less ro p. c, and the subscription in the second trust : 
Held: the plaintiff was not entitled to recover on the ground that 
though he would not lose anything under the terms of the cir- 
cular, yet in as much as plaintiff lost his interest on the deposit 
that was sufficient to make the contract a wagering one, 





In re Bagley. [1911] 1 K. B: 317 (C. A.) 
Insolvency—garnishee order—E fect of rececving order on— 
Bankruptey notice before discharge of Garnishee order. 


One G obt@ined a decree against B for £ z50 in May 1909. 
In June 1909 4/ and W recovered judgment against G for 


I. (1878) 3 Ex. D. 352. 
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£ 657. In July 1909 M and W obtained a garnishee order nist 
against B on the judgment recovered against him’ by G. In 
December they served a bankruptcy notice on B for £ 669 and 
a receiving order was made against G as he did not comply with 
the notice. In October 1909 Z executed an assignment of his 
property for the benefit of his creditors and this deed was as- 
sented to by the trustee ‘in G's bankruptcy. In June 1910, 
having first obtained leave to issue execution, the trustee 
served a bankruptcy notice against B in respect of the judgment j 
and on 4's failure to comply with the notice the trustee presented 
a petition. The petition was opposed on the ground that until the 
discharge of the garnishee order no bankruptcy notice could be 
served on B and on the ground that the trustee had assented to 
the deed of arrangement the trustee was not in a position to pre- 
Sent a petition. But a receiving order-was made by the registrar, 
On appeal it was eld that it was not necessary that the garni- 
shee order should be discharged before the trustee can serve 
notice as the receiving order put an end to the garnishee order. 





Burden v. Rigler. [1911] 1 K. B. 327. 
Public meeting—Held on highway —Legality of. 
A public meeting held ou a highway is not necessarily 


unlawful. In order to make it unlawful there must be some 
interference with police regulations. 





Dyson v. Attorney-General. [1911] I. K. B. 410 (C. A.). 


Practice—Relief against Crown—Declaratory Judgmeni— 
Action against Attorney-General — Striking out pleadings— 
Order XXV, rr. 4 & 5—Cause of action. 


Plaintiff was served with a notice calling on him to give 
some information and threatening him with penalties in case the 
inquiries were not, answered before a certain date. Plaintiff 
brought the present suit agaiust the Attorney-General for a 
declaration that he is under no obligation to comply. 


The Attorney-General took out summons under.Order XXV, 
rule 4, to strike out the statement of claims as discfosing no cause 
of action, stating that he was not a proper party and the proper 
temedy for the plaintiff was by petition of right. The judge 
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dismissed the plaintiff’s suit. On appeal it was Aeld that Order 
X XV, r. 4, was not intended to apply to any pleading which raises 
any serious question of law and any.question of general and public 
importance ; that the court had jurisdiction to maintain an action 
against the Attorney-General as representing the Crown although 
the immediate and sole object of the suit was to affect the rights 
of the Crown 1n favour of thé plaintiffs: and that a declaratory 
, judgment could be made against the Attorney-General under 

Order XXV, rule 5. ; 





Saqui & Lawrence v. Stearns. - 
[r911] 1 K. B. 426 (C. AD , 


Insurance— Burglary policy—E xception—Theft by member of 
household or staf — T. heft by one of the staff—Accessory after the 
fact—Printpal. i 

Plaintiffs effected an insurance on the stock of their jewellery 
in their premises agaiust burglary and theft. The policy con- 
tained a proviso excepting loss by theft, robbery etc., by members 
of the assured’s household or business staff. An employee of 
the business staff admitted a thief into the premises in com- 
pliance with ‘a scheme. The theft took place in the absence of 
the employee. Ina suit by the plaintiffs against the under- 
writers it was eld that the case fell within the priviso and the 
defendants were not liable (by the Division Bench) because the 
employee was an accessory before the fact (by the Court of 
Appeal) because he was a principal. 


Whitehorn Brothers v. Davison. 
{rg1r] 1 K. B. 463 (C. A.) 

Contract—Saie of goods—Voidable contraci—Pledge by pur- 
thaser—Transferee în good faith—Onus of proof——Larceny by trick, 

Plaintiffs, jewellers, were induced, by the false representation 
of one B made with a fraudulent intent, to part with 
some of theirjewels to another on sale or return for getting a 
gustomer to pftrchase it from him, Then Z pledged the jewels 
tothe defendant. In anaction by the plaintiffsto recover the 
jewel from the defendant, Aeld that plaintiffs were not entitled . 
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Where there is a contract of sale which is voidable on the 
ground of fraud or for any other reason and before it is avoided 
by the seller the buyer, as against whom it could have been avoi- 
ded, has transferred the subject matter of the contract to an inno- 
cent person who has given value aud accepted the transfer with- 
out knowledge of anything wrong or any knowledge of any such 
circumstances as might lead him to wish not to make any fur- 
ther inquiry lest he should find anything wrong, the contract can- 
not be avoided against that person, and the onus of proving” 
that the third person is not an innocent purchaser rests on the 
plaintiff and not on the defendant. 





Carlisle and Cumberland Banking Co. v. Bragg. 
[r911] x K. B. 489 (C. A.) 

Contract—Signature obtained by fraud—Ignorance of contents 
—Defence ‘ non est factum 1— Ne gligence—Estoppel. j 

Plaintiffs brought an action upon a document which purport. 
ed to be a continuing guarantee by the defendant up to a cer- 
tain amount for the payment by one R tothe plaintiffs of any 
sum which might at any time thereafter be or become due from 
him to the plaintiffs on the general balance of his banking ac- 
count with them. Defendant, induced by the fraud of R, signed 
the document without reading it and not knowing that ic was 
aguarantee but supposing it to be a different document. R 
subsequently forged the signature of an attesting witness to it 
and handed the document to plaintiffs. The jury found that the 
document was obtained by fraud and that the defendant was 
negligent in signing the document. 

Held, in an action on the deed, that the defendant was not 
estopped from denying his liability on the supposed guarantee 
and that the fraudulent action of R and not the negligence of 
defendant was the proximate cause of plaintiff's loss. 

Rawson v. Platt. [1911] 1 K. B. 499. 

Batlment~ Warehouseman—Negligence—Claims by third per= 
son==Duty of barlee—Notice to husband. a 

Piaintif, a married woman living separately, deposited 
certain. goods of hers with the defendant, a warehouseman, the 
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charge being agreed upon between plaintif and defendant., Plain- 
tif’s husband subsequently went tothe warehouseman-and de- 
manded the gocds. Upon the defendant refusing to give except 
uuder a Magistrate’s order they went toa Magistrate who ordered 
the goods to be delivered to the husband. The defendant did 
not give notice of the claim to the plaintiff. The plaintiff sub- 
sequently brought an action in the County Court for recovery of 
„the articles or their value and damages. The judge directed that 
the defendant would be responsible if he were negligent. The 
jury found negligence on the part of the defendant and the 
judge gave judgment for the plaintiff. On appeal the Division 
Court held that the defendant represented to the Magistrate that 
the articles were deposited with him by the plaintif and that 
as hehad done that, there wasno negligence on his part and 
therefore plaintiffs suit must be dismissed. 7 





Apple v. Wright. [1911] 1 K. B. 506. 


Landlord and tenant—House—Lease to Zepi woman—Right 
to recover rent—Immoral pur pose. 

Plaintiff’s agent let a house to defendant for aterm of 
three years. After the expiration of three years defendant conti- 
nued as tenant from year to year. The agent knew, at the time 
he let the house, that the defendant. was an immoral woman, be- 
ing the kept woman of a certain man, and that the rent would he 
paid by the man. In an action to recover the rent:— Held that 
the plaintiff was not entitled to recover as the house was let for 
an immoral purpose. 





London & North-Western Railway Co, v. South 
Eastern Railway Co. [1911] 1 K. B. 534.. 


Ratlway—Lease of wharf by Railway as to traders— Railway 
company reserving right to choose route for traffic to and from wharf 
— Other lines — Rates same — Undue preference — Reasonable 
Jacilities. TE : 

It is not a contravention of the Traffc'Act and Rules for.a;. 
Railway company, in a tenancy dgreem2ut made between it and 
certain traders, to impose and enforce a condition entitling the . 
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Railway company to direct by which one of two competitve 
routes iu connection with its railway, through traffic consigned to 
the trade (rates heing the same) shail be carried. 


Defendants, a Railway company, owners of lands adjoining 
their stations Jet portions of the land by agreement in 
writing to traders to use as wharves. The tenant of each wharf 
agreed that he would order all traffic through defendants’ route 
and, the rates being equal, that the defendants should decide by 
what routes the traffic consigned over their own and other routes 
should travel. The plaintiffs were competitors to the defen- 
dants’ company. ‘The defendants required their tenants to have 
their traffic consigued to the wharves by a different route. In an 
application by plaintiffs te restrain defendants from giving un- 
due preference and from subjecting plaintiffs to unreasonable 
prejudice: eld that plaintiffs were not entitled to the order 


asked for. g 


— 


The King v. Manchester Corporation. 
[r911] 1 K. B. 560: 
Mandamus—Prosecutor—Su ficiency of interest. 


Where the applicants for the benefit of the general public 
and through them of their own trade interests also, op- 
pose a bill before Parliament and promise the insertion ia the 
bill of a clause imposing a particular duty upon the promoters 
or other persons, they have a sufficient interest in the perform- 
ance by the promoters of their statutory duty so as to entitle 
them to apply for a mandamus to enforce it. 





JOTTINGS AND CUTTINGS. 


The British Bench and Bar.— Having recently, during a leisurely 
stay in different parts of Great Britian—more particularly in London, 
Glasgow and Edinburgh—had the profitable pleasure of visiting the 
Law Courts day after day and observing the way in which Justice, 
both Civil and Criminal, is administered, it may be of interest to 
your readers to know about the th ngs that appeal toone most as 
“worthy of praise or criticism There are, as we kn®w, many people 
who, either from habits or opinions formed in earlier days or from 
some other cause, are constantly reminding us that in all matters 
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relating to the procedure of the Courts and the ability and conduct 
of the Bench and Bar the English are immensely superior. And per- 
haps they are. Butin this, as in all other things, no country has a 
monopoly of the best of everything, and so it is we find that in some 
respects we lag far behind them whilst in others we surpass them. 
Let me tell you some of the impressions or opinions I formed. 


First of ‘all, it is plain that the separation of the work of the 
*barrister from that of the solicitor tends to produce, and I am certain 
does produce, a greater per-entage of truth as to facts and a more 
accurate result as tolaw than the combined system in vogue with us, 
Law is not by any means an exact science, but it is surprising how 
near to perfection it can become in the hands of counsel, who are 
unencumbered with the details and cares of a solicitor’s practice, and 
arè tnus able to concentrate their whole attention upon a well pre- 
pared brief, The examination and cross-examination of witnesses 
becomes more of au art than with us. Well laid plans to circumvent 
and entrap the untruthful witness are more in evidence, and the law - 
applicable to the case is stated or argued with more precision. 
Counsel are more careful in stating their facts and seldom or never 
do you hear them contending for a proposition of law except upon 
grounds that are fairly arguable. Some of our best Canadian Coun-. 
sel take the position that it is their duty to put forward all the points 
of law that occur to them, leaving it to the Judge, assisted by the 
opposing counsel, to sift the wheat from the chaff. With a strong ` 
Judge this way of handling a case presents no advantages, Witha 
weaker one it ought not to be attempted unless upon the theory that 
the sole business of counsel is to bear fruit for his client. But 
counsel is more than an advocate paid to win by any means. He is 
au official of the Court whose duty it is to assist.the Court in arriving 
at the right conclusion. Time and again do Euglish Counsel agree 
with each other as to what the law is or narrow down the points of 
law in dispute so as to make it comparatively easy to arrive ata 
correct decision. And this is, I think, as it ought te be, we 


Speaking of counsel being well prepared, I once heard a Judge 
comment upon the way some cases are handied, and this is what, in 
substance, he said: “ If counsel only knew how the presiding Judge 
appreciates the work of one who is seen to have mastered his brief 
and to know his facts and law, I think fewet of them would coriduct 
their cases in the careless manner in which they are sometinies còn- 
ducted, There are few things that tead ‘to put a Judge out-of temper ; 
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. So much as to have the whole case both as to facts and law thrown 
at him witha pitchfork as a farmer~handles his fodder. A Judge 
leans towards helping the man who is seen to be doing his very best 
and becomes disgusted with the counsel, whatever his ability may be, 
who is seen not to be prepared.’ Under this heading it must be 
admitted that the Euglish Judges have less to complain of than have 
our own. ; $ 

It is neediess to say,of course,that the English Judge presides with 
great dignity and has complete command of the Court. It is seldom 
that counsel steps outside his own territory and seeks torun the 
Court. The moment he does so he is effectually checked. In the 
Old Bailey this summer, I heard the trial of a man who was 
charged with forging a will. The prisoner's counsel, in addressing 
the Court, made it clear that in his opinion his opponents’ conduct 
of the case had been such as to cause a fhiscarriage of justice. He 
said that never during the whole course of his professional experi- 
ence had he seen acase conducted with such a total disregard of 

- consequences. Lord Justice Ridley listened to him. patiently and 

then in his own quiet way said, “ Mr, —_—___ you appear to be under 

the mistaken impression that you are master of the situation here. I 

need not, of course, remind you that the presiding Judge is supposed 

to occupy and, as a matter of fact, does occupy that proud position. 

Ido nct want to hear anything further from you upon this line.” 

Mr. —was of course completely taken back- and the trial was 

proceeded with. But after all the English Judges preside with no 

more’ dignity or control than do the Ontario Judges. I can see very 
little difference between them in that respect. But in another res- 
pect we are ahead of them. The Judges are too slow with their 
work, The shorthand reporting system is not developed as is our 
own and the result is that the Judge has to make very full notes of 
the evidence. Thistakes up unnecessary time, so much so that the 
subject has been referred to several times in the House of Commons. 





One thing very noticeable in connection with the administration 
of justice in England is the entire absence of any criticism in the 
public press. This is not surprising so far as the trials of cases are 
concerned, for we have little of that in this country, but there seems 
to be little or no criticism of public judicial officers. What 
occurred to me as strange was that in the Cripsen case, 
Scotland yard was not ‘criticised for allowing Crippen to get 
out of the country. It will be remembered that they had sus- 
picions as to Crippen some weeks before he left. In fact, Scotland 

a 
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yard had made one examination of the house and had found nothing. 
It is true that there was no sufficient evidence of the murder upon 
which they could have arrested Crippen, but it did seem to Canad- 
ians that they might well have kept him under surveillance and 
thus prevented him from leaving London. This, however, was not 
done. Strange to say, the London papers instead of offering criticism 
of Scotland yard commended the authorities in every way. It is 
important, of course, that the authorities should receive at all times 
“healthy support. I:responsible and unwarranted criticism is always 
to be regretted, But one cannot help feeling that a reasonable 
amount of well reasoned criticism has a splendid effect in keeping 
officials stirred up to the point of duty. 


Our American friends urge this as a reason for electing their 
Judges. Andrew Carnegie, on his last visit to Toronto, was heard to 
say that he was a thorough believer in the system of electing Judges, 
that there was nothing like public opinion to keep the Bench pure, 
that he had known several instances where a Judge had done some- 
thing or taken some position which aroused the suspicion of the 
public or confirmed them in the belief that he had departed from the 
path of rectitude, and that when such Judge sought rec-lection he 

was invariably defeated. 

But I am straying from the path myself. 

In looking at the way trials are conducted in English Courts 
one cannot, with all our admiration, fail to conclude that the High 
Court of Justice in England is rapidly becoming, if it has not al- 
ready become, a rich man’s Court. The fees that successful barris- 
ters command, added to the solicitor’s costs which are higher than 
ours, make the total expense of the litigation out of all proportion 
to the amount involved unless that amount should be very large. 
The jurisdiction of the County Courts is much more limited than 
our own. The client who has a claim of a moderate amount, or who 
is himself a man of moderate means, hesitates long before availing 
himself of the Courts, I am not a prophet, but I do predict that a 
radical change in the judicial system is about to take place, and that 
this change will consist largely of a substantial increase in the juris-_ 
diction of the County Coutts, 


While on this subject of County Courts let me say that at the 
County Sessions three Justices of the Peace sit with the Judge. They 
take no part in the trial, but when a conviction is made they always 
consult with the Judge as to the punishment to be meted out. Might 
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not our own County Judges consider whether the plan is practica- 
ble here ? The question of punishment is not one of law. It is some- 
thing that calls only for sober common sense and good judgment. In 
a multitude of counsellors there is often, though sometimes there is 
not, great wisdom. 

A great change has come over the English Bench on this sub- 
ject of punishment. Lighter sentences are becoming mote common 
and the suspended sentence in the case of first offenders is often 
made use of where the criminal has theretofore borne a good character 
and the crime is not of a serious character. All this you may think 
is tending in the right direction, 


Another -feature noticed particularly in the Scotch Courts— 
. whether it is of modern growth or not I cannot say—is the effort that 
is made to save time in getting out fagts ‘as to which there is no 
dispute. I mean by this the asking of leading questions, A witness 
is put in the box; it may be necessary to get from him his age, occu- 
pation, experience, residence, nationality, whether he was Present 
on the occasion in question,etc. With us, perhaps, a dozen questions 
would be asked to: obtain this information andas many answers 
received. Not so withthem. One question is asked in the following 
form. “Your nameis Johu Smith, 30 years of age; you are a car- 
penter with ten years’ experience; you live at 50 Jones Street , 
you are a Scotsman and you were present on the occasion in ques- 
tion?” One answer in the affirmative is given and much time saved. 
These are a few of the impressions I received of the things I 
noticed. I give them for tbe benefit or otherwise of my brethren of 
the Bar. If they seem to bear hard upon ourselves let us remember 
that— . = 


‘ Those bear reproof the best who merit praise.’—Ositer DICTA. 
Canadian Law Times. 
F 
Age Limit for Judges. —MR. :‘RENDALL asked the Prime 
Minister whether he proposed to introduce legislation, as suggested 
in last year’s debate on the Judicature Bill, torevact an age limit to 
the services of Judges of the High Court; and whetier, if time 
would not permit of this during the present Session, provision 
could be made under the forthcoming Budget for increasing the 
retiring pension of such Judges to a sum equalto, or in special 
casesto a sum in excess of, fheir annual salary so’as to tempt 
aged Judges to retire without loss of income when their 15 years’ 
pensionable service was completed, 


220 THE MADRAS LAW JOURNAL, [VOL. XXI. 


Mr. AsQurta ; It has not been necessary in the pastto fix 
any Statutory Jimit of age, because in the main a sense of public 
duty has led Judges to retire when unable efficiently to discharge 
their very responsible duties, His Majesty's Government hopes that 
it may not become necessary to make any change in this respect . 
The present pension is £3,500 a year for all Judges except Lords of 
Appeal, the Lord Justice, and the Master of the Rolls; and the 
Government consider the pension is already ample, 

Mr. RENDALL: Is it not the fact that at present the only way 
to get rid of an unsuitable Ju ìge is to make him a member of the 
House of Lords ? 

To Mr. Rendall’s supplementary question the Prime Minister 
gave no answer.— Fed. 14. f 


On the above questiog and answer the English Law Journal 
remarks :—Mr. ASQUITH’s reply to a question put to him in 
the House of Commons on Tuesday as to the desirability of 
applying an age limit to judges assumed rather a piquant form. 
‘It has not been necessary in the past to fix any statutory 
limit of age, because, in the main, a sense of public duty has 
led judges to retire when unable efficiently to discharge their 
yery responsible duties. His Majesty’s Government hope that it may 
not become necessary to make any change inthis respect.’ Is this 
to be accepted as au indication that, in the opinion of the Govern- 
ment, there are judges now on the Bench whose reluctance to take 
their pensions ought tocease? At the present time there are five 
judges who are entitled to take their retiring allowances. Mr. Jus- 
tice Grantham has been onthe Bench twenty-five years, Lord Mac- 
naghten twenty-three, Mr. Justice Lawrence twenty-one, Lord Jus- 
tice Vaughan Wiliams twenty and Lord Justice Kennedy eighteen. 
It deserves to be noted that these five judges, by remaining on the 
Bench after they had earned their pensions, have already saved the 
country no less a sum than £ 112,000. The senior judge in point of 
service is not necessarily the oldest in point of years. Mr. Justice 
Grantham, though the ‘ Father of the Bench,’ with a quarter of a 
‘century's service, is younger:than Lord Macnaghten and Mr, Justice 
Lawrence, and very little older than Mr. Justice Channell, who was 
not appointed a judge until Mr. Justice Grantham had nearly earned 
the right to retire, The difficulty about an age limit for the Bench 
is in fixing it. There have beeu net a few judges who have rendered 
the public the most distinguished service after they had attained the 
age of seventy-five. The question is not, however, to be determined 
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in the light of these great luminaries of the Bench, and it would 
certainly not be prejudicial to the interests of the administration of 
justice, regarded as a whole, if judges were required to retire when 
their years exceeded the Psalmist’ f allowance by five. 
x 

Sir Ewald Clarke.—SIR itewane CLARKE, K. C., completed 
his 7oth year. At the conclusion of a lengthy argument in the 
Lord Chief Justice’s Court, he apologised for having occupied the 
time of the Court so loug. ‘I congratulate you, Sir Edward, upon 
the force of your argument,’ said the Lord Chief Justice. ‘I hope 
others will be able to do as well on the anniversary of their seven- 
tieth birthday’— The Law Journal, 


ara 


Misuse of Words in Law.—Those who look to the law profes- 
sion for a livelihood may “ thank their lucky stars” that the aver- 
age laymen, disregarding precept upon precept,” stumbles on in 
the misuse of the English lauguage, since such misuse exemplified 
in home made contracts, deeds, and wills, affords much litigation, 
with attending fees. But words are the lawyers and the judges tools, 
and if either does not know how to use them, he endangers his 
own success and the interests of those depending upou his acts and 
judgment. “Here one poor word a hundred clinches makes.” 
Three faults frequently found in language used in the law are 
autology, prolixity, and the use of inappropiate words. All three 
of them discredit the offender intellectually to a greater or 
less extent ; but the last mentioned is the most grievous, in that it’ 
frequently resulls in disastrous litigation, especiaily in case of 
contracts, deeds and wills. To illustrate, Mathews, in his‘: Words ; 
Their Use and Abuse,” tells of an Englishwoman who, desiring 
to leave her clothing, etc., toa servant, described them in her will 
a» “ personalty,” and. unwittingly included in her bequest nearly 
50,000 dollars. 


Real estate is not “ bequeathed,” personalty is not “ devised,” 
and a testamentary donee of personalty is not a ‘ devisee.’ 
“« Personalty” is not the same as “ personality.” 


The plural of “ cestui que trust ” is“ cestuis que trust” not 
“ cestuis que trustent.” 

One’s main .calling is not his “ avocation,” and b's secondary 
occupation is not a “vocation. d 

“ Balance” is improperly used to denote thes‘ remainder” of 
a thing when part is taken away. , 

A “ depository ” is one with whom a thing is deposited; a 
‘ depositary” is a place of deposit. 
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‘‘ Party” is not a synonym of “ person ;” its meaning being 
restricted to one who participates in a cause, action, contract, etc, 
“ Providing” is often improperly used as a conjunction, instead 
of “ provided.” 
“Deceased” is commonly misused to designate a descedent, 
though not authorised by the dictionaries as a noun. 

When properly used, “ vendor” implies a sale of real estate, 
and “ seller ” a sale of personalty. The best usage approves 
“ buyer” as designating one who acquires personalty, and “ pur- 
chaser” as designating one acquiring real estate, rendering “yendee” 


obsolescent. 
Some appellate opinions recite that the “case ” is affirmed 
or reversed, when obviously “judgment ” or “ order” is meant. 


“Elect” implies a vote, generally popular, though sometimes 
restricted, and is not synonymous with ‘* appoint,” or other modes 
of filling positions. 

“ Marital ” is properly applied only ` to the husband’s relation, 
while “matrimonial” may be used respecting him or the wife, or 
the marriage relation generally. 

« Accused” is more appropriate than ‘‘ defendant,” in speaking 
of one charged with an offence, in that it implies a criminal case. 

«« Per,” being a Latin preposition, is properly joined with Latin 
words only: “ Per diem,” or “ for a day”; “ per annum” or “ for a 
year.” 

A decision may *‘ conflict” with a decision of a co-ordinate or 
independent court, but cannot '‘ overrule” it. 

«Et al,” though brief, is ambiguous, in that it does not indicate 
whether “ and another” or “ and other” is meant. 

‘ Et als” is a mongrel, being Latin on its mother’s and English 
on its father’s side, In one appellate court “ ete.” is: required to do 
the duty of « and another” and “ and others” in the title of cases. 

-Property is not divided “ between ” several persons, but 
“among” them. 


An offer to do an act is a ‘‘ proposal” and nota “ proposition.” 

Money is “ lent,” and not “ loaned.” . 

Au utterance by word of mouth is oral,” “while anything 
written or spoke in words is “ verbal.” 

“« Plead” is improperly used jn the past tense, 
“« Relative” is better than ‘relation,’ in speaking of one’s 
kindred. i 
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` « Number” is not synonymous with “ several,” . 


Confusion of the little words “or ” and ‘‘ and” in statutes and 
contracts has furnished the basis of many legal controversies. 

Though “ Mr.” isin a sense a complimentary term, an appel- 
late judge recently referred in his opinion to one whose conviction, 
of a felony was affirmed as “ Mr. Pirkey.” 

In statements of fact on appeal, identity of the parties is fre- 
quently obscured by referring to appellant in one place as appel- 
lant, in another as plaintiff; to defendant as acctsed, and in ano- 
ther as Jones, or whatever his surname may be. 


The chief evils of Tautology, and his half brother, Prolixity, 
lie in the lengthening of sentences, and the consequent tendency to 
obscure the idea intended to be conveyed. As Southey says: “If 
you would be pungent, be brief; for it is with words, as with sun- 
beams, the more they are condensed, the deeper they burn.” And 
as another has said: “ He that uses many words in explaining a 
subject doth like the cuttle-fish hide himself for the most fart in 
his own ink.” f 


Here are some common tautological blunders gleaned from 
the opinion of the appellate courts: “Conspire together,” “ verdict 
of the jury,’ “oral testimony,” ‘instructions to the jury,’ 
« findings of fact,” “ testimony of witnesses,” “ conveyed away.” 


The following are very common examples of prolixity, to be 
found in briefs and judicial opinions :— 

« Notwithstanding the fact” for “though;” “guilty of negligence” 
fox “ negligent;” “in pursuance of the provisions of” for “ under; 
“a man by the name of” for “a man named; ‘a contract for 
the construction of’ for “a contract to construct;’ “ for the pur- 
pose of” for “to;” “ by reason of which” for “ whereby;” “ by 
reason of the fact that” for “ because’ or “ since.”—Canadian 
Law Times. 

: #e . 

A rule of Professional Etiquette:—Theit Lordships Mr. Justice 
Benson and Mr.Justice Sundara Aiyar affirmed a sound and recognised 
rule of professional etiquette, very rarely we believe, forgotten by the 
members of the professiou, when they declined to hear recently an 
advocate in a part-heard civil case which had been argued on a prior. 
‘occasion by another member of the bar, without being assured of the 
latter’s permission to the former so to appear. The mætter arose in this 
way. Ona Friday a learned Vakil 6f the Court who had himself filed 


the appeal commenced the argument and was opening the case for the 
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appellant when the Court rose for the day. On the stceeding’ Monday ` 


when their Lordships reassembled, a learned Advocate of the Court re- 
presented to the court that the brief in the case was -handed to him 


only the previsus night and requested the Court for an ‘adjournment 


to enable hiin to prepare the case adequately. Another member of the 


bar represented to their Lordships that the Vakil who had argued the 
case was absent on account of sudden illness, but had asked him to 
appear and argue the case, that theclient had taken away the records 
on Friday evening on some pretext promising to return’ the same the 
next morning, but had not turned up. Their Lordships asked 
the Advocate if he had the permission of the Vakil who was 
‘origizally in the case ‘to „appear. The Advocate replied that 
he knew nothing of it and that the Attorney who gave him 
the brief should be asked about the matter: : the Attorney 
was not present chen in gourt and their Lordships intimated to the 
advocate that they declined to hear any but the Vakil who was in the 


case originally and had left the case part-heard or some other who. 
had his permission to appear in the case. We need hardly say 


the procedure adopted by the learned judges is highly commen- 
dable though there is no rule or regulation to enforce this 
form of professional etiquette. We are aware, it has always been 
recognized by every branch of the ‘pfofession, and it is 
rarely, if at all, we have heard even whispers of any breach of 
this rule. We are glad that the. learned Judges: recognized the 
importance of the expression. of their view on the matter and 
of the effect it will have on the general consciousness of all the 
branches of the profession. 


* s 
* 


Pleading by agents.—Their Lordships Benson and Sundara Aiyar 


J.J. held in another matter which came up beforethem recently that. 


a.person had no right to be heard by an agent and that none buta 
recognized practitioner could plead in a case before them. They drew 
a distinction between the right of appearance and the right of plead- 
ing and held that though a person might appear by an agent, he could 
not be allowed to plead by any.agent other than a member of the pro- 
fession. We need hardly say that this view accords with the general 
sense of the profession as regards their sole right to plead before 
courts; otherwise, their privilege will in theory amount to’ nothing 
as in each case a non-licensed person can be appointed a special agent 
to plead for ths party in the case. Their Lirdships have fully dealt 
with the legal aspect of the questfoa and we think it unnecessary to 
dwell upon it at length. 


a 
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*HINDU JURISPRUDENCE—A STUDY. 


The subject that I propose to discourse upon to-day is 
“Hindu Jurisprudence—A Study.” My object in taking 
up this subject is to show how advanced is the system of 
jurisprudence as disclosed in our law bdoks. It would be seen by 
- a comparison of that system with other systems of law (such as 
the English and the Roman) how developed the legal idéas and 
institutions of the Hindu law were. ‘The study of our sacred 
books, besides affording usa pleasure of its own, is valuable as 
giving us an insight into the true nature and character of our 
institutions and as’enabling usto enter into the spirit of the _ 
reasons and ideals which actuated and guided our law-givers in 
shaping the institutions as we now find them. 

It is pleasant and gratifying to know that we belong- 
to the land of exalted primeval wisdom; but the conscious- 
ness of a past greatness can of itself be no sign of the 
progress of a nation in the present, The consciousness that 
our ancestors were great and that they were guided by 
high ideals and realised their greatness by working out these 
ideals would help us in maintaining our former prestige only 
‘when we should also be actuated by such high ideals. Modern 
education in our English schools not merely leaves a blank in 
respect of our past, but produces in most of our minds a con- 
tempt for our ancient institutions »without any real acquaintance 
with them. It is a matter for great regret that the study of our 
sacred books should almost be completely neglected, not merely 
by the outside lay public, but also by most of us to whom such a 


#An address delivered at the Vakils’ gathering of this year by Mr. P. R 
Ganapathy*Aiyar,"B.A., B.L. 


è 
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limits of time necessarily confine me to a consideration of only 
a few topics of Hindu law; but my object will be more than 
realised if this paper contributes in ever so small a measure 
to stimulate inquiry into our Hindu law and our system of 
jurisprudence. l 


“E . In the law of status, the chief topic one has to deal with is 
that of marriage. The Vedas disclose to us that marriage 
"was a settled institution among the Aryan society from 
a period long anterior thereto. Wives (Patnis) are frequently 
spoken of, and marriages also referred to in the 
Vedas?. The well-known legend of Swethakethu, referred to 
in the Mahabaratha, would seem to point out that the institution 
of marriage originated with him and that he put a stop to the 
promiscuous intercourse which existed previously to his time. 
But even this legend cannot be said to militate against the view 
that the institution of marriage became definitely established at 
a very ancient period of Aryan history. 

No doubt several forms of marriage were referred to both by 
the Smriti writers and the Hindu commentators or the 
Nibhandha writers. I need hardly repeat these forms of mar- 
riage to you. A few of these forms cannot have the pretence of 
any claim to be styled as marriages, and hence some adverse cri- 
ticism is made against some of our ancient writers for recognising 
or bringing them under the category of marriage. It is, hc wever, 
a mistake tosuppose that the writers of our law books in any 
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way recognised them? as valid forms of marriage. In the march 
of Aryan conquest and civilisation the Aryans necessarily came 
into contact with indigenous tribes with little or no civilisation 
or with varying degrees of civilisation, and some of these tribes 
might have recognised a system of marriage by capture, which, 
as modern researches show, prevailed among some ancient socie- 
ties of the East and the West, and which still prevails among 
some hill tribes in India?. Apart from these tribes, who generally 
became amalgamated into the Aryan society as Sudras3,there were 
even among the Aryans certain classes described by the Vedas 
as Aryan enemies whose practices were depraved and who there- 
fore had no communion with the Aryans proper upon whom 
blessings were invoked in the Vedic hymns*. Our sages, in refer- 
ting to these practices, could not be said to have recognised 
‘them; on the other hand even those who could be said to have 
been the earliest in referring to these forms stigmatised*them in 
no uncertain terms and by holding up certain forms as approved 
materially contributed to the silent and gradual extinction of 
these practices among such societies’, 





1. See the discussion in Note 5. It will be seen that some of the forms 
correspond to the forms prevalent in the early Roman Law. The Hindu Law 
of Marriage, as tre Roman Law of Marriage, presupposes two earlier forms, 
viz., marriage by purchase or by capture which are apparently common to 
most societies. Cf. Sohm’s Institutes of Roman Law, p. 361, foot note 3, 

2. See Lyall’s Asiatic studies First series pp. 179 180. Cf. Maclennan on 
' € Primitive Marriage.’ 

3. Cf. Baudhayana who says that ‘the Paisacha form is lawful for Sud- 
ras ; because Sudras are not particular about their wives”. See Baudhayana 
Pr. I, Ad. 11, K. 20, v. 14 Vol. XIV S.B.E. p.207. See also Apastamba Pr, I, 
Pat. 9, Kh. 27 v. to (Vol. II, S.B.E. 87) where he says: ‘‘He who co-habits 
with a non-Aryan woman, he who lends money at interest, he who drinks 
(other) spirituons liquors (than sura), he who praises everybody in a 
manner unworthy of a Brahmana, shall sit on grass, allowing,his back to be 
scorched (by the sun). Soin Gautama Ch. VI § 11 (Vol. 2 p. 209) itis said: 
(And) an Arya, though (he be) younger, by a Sudra where a distinction is 
made between Aryans and Sudras.” In Ch. XII §1and2 the same author 
distinguishes between Aryans and Sudras. “A Sudra who intentionally 
reviles twice born men by criminal abuse, or criminally assaults them wita 
blows, shall be deprived of the limb. with which he offends. If he has 
criminal intercourse with an Aryan woman, his organ shall be cut off, and 
all his property be confiscated.’ 

4, See Muir’s Ancient Sanskrit Texts Part II Ghapter 3 pp. 383 and 
400 and compare Baudha-yana Pr, I, Ad. 11, K. 20, v.13 and 14, (Vol.14, 
S. B. E. p. 207). . 

5. It will be interesting to note the several stages indicating the 
gradual extinctior of some of the baser forms, 
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Some may think that Hindu sages inculcated marriage as 
obligatory upon Hindus ; at any rate, upon the three regenerate 





There is a class of writers who refer to all the eight forms simply 
without indicating any preference. Thus Yagnavalkya refers to the 8 
forms and, unlike Manu, does not indicate expressly what in his opinion.are 
the forms to be preferred. But even he, by referring to the benefits acquired 
by thefresultant offspring of such marriages, must be impliedly held to 
have indicated only}4 forms as preferable. Thus Yagnavalkya (Dutt, 
pp--Io aud 11, vs. 58 to 6r.) 58. “That is called a Brahma marriage 
Where a maiden, adorned according to one’s own power, is given away to 
(a bridegroom). on being invited. A son, begotten of such (a marriage), 
sanctifies twenty-one generations. 59. That is called a Daiva (marriage) 
in which, a maiden is given to a ritwija (priest), engaged in a sacrifice. 
[A marriage that is celebrated (after) taking a pair of cows is (called) Arsha. 
A son born of the former, sanctifies fourteen generations and that ofthe 
latter, six. 60. [A marriage in which a maiden] is given toa soliciting 
[person] after saying [practice religion with her]; is called’Kayah. [A son] 
begotten of [such a marriage,] sanctifies six generations [upwards] and 
six generations (downwards) together with the soul [of the begotten]. 
61. Asura (marriage is that in which] money is taken [in exchange 
for the bride]; Gandharva [marriage is that in which the parties] unite 
themselves by a vow of inutuallove ; a Rakshasa marriage [is that in which 
the maiden]-is carried away by fighing; [and] a Paisacha marriage [is that in 
which ]a maiden [is taken away ] stealthily [while asleep or by stratagem)].”’ 

Again .Manu in giving the 8 forms refers te the conflict of opinion. 
Manu Chapter III, vs. 20 to 26. 20. ‘“ Now. learn compendiously the eight 
forms of the nuptial ceremony, used by the four classes, some good and some 
bad in this world, and in the next. 21. The ceremony of Brahma, of the 
Devas, of the Rishis, of the Prajapatis. of the Asuras, of the Ghandharvas, 
and of tie Rakshasas ; the eighth and basest is that ofthe Paisachns. 22, 
Which of them is permitted by law to each class and what are the good and 
bad properties of each ceremony ; all this I will fully declare to yon, to- 
gether with the qualities, good and bad, of the offspring. 23. Let mankind 
know that zke six first in direct order are by some held valid in the case of 
a priest ; the four last in that of a warrior; and the same four, except the 
Rakhasa marriage,’ in the cases of a merchant and a man of the servile 
class. 24. Some consider the four first only as approved in the case ofa 
priest; one, that of Rakshasas, as peculiar to a soldier ; and that of Asuras 
to a mercantile and servileman. 25. But in this code, three ofthe five 
Jast are held legal and two illegal; the ceremonies of Pisachas and Asuras 
mnst never be performed. 26. Fora military man the before mentioned 
marriages of Ghandharvas and. Raksbas, as whether separate or mixed, as 
when a girl is made captive by her lover, after a victory over her kinsmen, 
are permitted by law. 34. When the lover secretly embraces the damsel, 
either sleeping or fiushed with strong liquor, or disordered in her intellect, 


that sinful marriage, called Paisacha, is the eighth and the basest. 35. The 
gift of daughters in marriage by the sacerdotal class, is most approved, 


when they previously have poured water into the hands of the bridegroom ; 
but theceremoniegof other classes may be performed according to their 
several fancies. 39, By four marriages, the Brahma and so forth, in 
direct order, are born sons illumined by the Veda, learned men, beloved 
by the learned. 40. Adorned with beauty, and with the quality of 
xy oodness, wealth, fame, -amply gratified with lawful enjoyments, per- 
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classes especially. The fact that marriage isone of the ten 
Samskarams, mentioned by the Hindu sages as essential for the 





forming all duties, and living a hundred years. 41. But in the other four 
marriages, which remain, are produced sons acting cruelly, speaking falsely, 
abhorring the Veda and the duties prescribed in it. 42. From the blame- 
less nuptial rites of men spring a blameless progeny; from the reprehen- 
sible a reprehensible offspring: let mankind, therefore, studiously avoid 
the culpable forms of marriage. 54. When money or goods are given to 
damsels, whose kinsninen receive them not for thier own use, it is no sale: 
it is merely a token of courtesy and affection to the brides. Sankha 
refers to the 8 forms and declares four [Brahma, Daiva, Arsha and Praja- 
pathya} as commendable for Brahmins while Gandharva and Rakshasa are 
commendable for the Kshatriyas.” Sankha says Ch. IV, vs.2 to 6, (Dutt 
p. 616 “2. The eight forms of marriages (recognized by our Dharma 
Sastras) are the Brahma, Daiva, Arsha, Prajapatya, Asura, Ghandharva, 
Rakshasa and Paisacha. 3. Of these the first four forms of marriage are 
commendable in respect of Brahmanas; the Gandharva and Rakshasa forms 
are commendable in respect of Kahatriyas”, °* 

Gautama, referring to the’8 forms, represents the stage when opinion 
was Unanimous as regards two of the forms, .Rakshasa and Paisacha, while 
it was halting’as regirds the Ghandharva aud Asura. In Ch, IV, v’ 14, see 
S.B.E., Vol. Il, p. 197, he states his own opinion, viz. that the first four rites 
viz, Brahma, Prajapathya, Arsha and Daiva are lawful. In Ch. IV, V, 15 he 
gives the opinion of others, some say the first six. This will include the 
Ghandharva and Astra. 

Baudhayna represents a stage earlier than that represented by 
Gautama when he states that the four first are lawful for a Brahmana, and 
that, of the last four, each succeeding one is more sinful. There must 
have been some fluctuating opinion in the society in which he lived as 
would be seen from his stating that some among these last forms were 
lawful for particular classes (there being vestiges of these still prevailing 
among these castes). In order that his view might prevail, the system of 
purchase was stigmatized in no uncertain terms and the authorities quoted. 
Thus Baudhayana inPrasna II, Adhyaya XI, K. 21, verses I to3 S. B. E. 
Vol. 14 p- I declares. ‘The Veda declares the quality of the offspring 
depends on the quality of the marriage-rite. 2, Now they qucte also ithe 
following verses): ‘It is declared that a female who has been purchased for 
money is nota wife. She'cannot (assist) at sacrifices offered to the gods or the 
manes. Kasyapa has stated that she is a slave.’ 3. Those wicked men who, 
seduced by greed, give away a danghter fora fee, who (thus) sell themselves 
and commit a great crime, fall (after death) into a dreadful place of punish- 
ment and destroy their family down to the seventh (generation). More- . 
over, they will repeatedly die and be born again. All (this) is declared: (to 
happen), if a fee (is taken) ” ‘Indeed the system of purchase has been 
stigmatized fromthe days of Manu. Manu, Chapter IX, § 98, 100 98. But 
even a man of the servile class ought not to re-ive a gratuity, when he gives 
his daughter in marriage ; since a father who takesa fee on thai occasion 
tacitly sellshis daughter. 100. Nor even in former creatious, have we 

heard the virtuous approve the tacit sale of a daughter gor a price, under 
the name of a nuptial gratuity.’ Segqalso Atri, V. 380, (Dutt, p. 380.) “A 
maiden who is bought, should never be taken as a wife ; the sons begotten 
on her, are not qualified to offer funeral cakes to their departed manes,” 
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regeneration of the Dwijas and the only one prescribed for 
women and Sudras, may lend colour to this view. The object of 
the sages in mentioning it asone of the Samskarams is only to 
hold out to the people a high ideal which, if realised, would be 
conducive to the well-being and progress of the society?. Àc- 
cording to the French philosophers marriage renders men 





Vishnu refers to eight forms, Chapter XXIV, § 17 to 26, S, B. E. Vol. p 
and declares that the four first, viz., Brahma, Arsha, Daiva and Prajapathya 
are legitimate for a Brahmana and Gandharva for a Kshatriya, § 27 and 28. 

Thirdly there is a class of writers who do not refer to the worst forms at 
all; but only refer to the six forms and declare that even among these some 
are approved and the ohers unapproved. 

Apasthainba and Vasishta refer only to 6 forms viz, Brahma, Arsha, Daiva 
Gandharva, Asura and Rakhasa Vasishta refers to Rakshasa as Kshetra 
and AsUraas Manusha. Apasthamba declares that the first three among 
these, viz., Brahma, Arsha ayd Daiva are praiseworthy ; each preceding one 
better than the following. It may be useful to add that this writer holds 
most advanced views on the question of marriage and declares that the gift 
and sale or purchase are not recognised and that these words are used only 
metaphorically. Apastamba, Prasna II, Patala 6,Khanda 13, § 11 and 12 (meta-- 
phorical sale). S. B. E. Vol. II, pp. 132, 133. “11. The giit (or acceptance 
of a child) and the right to sell (or buy) a child are not recognised. 12. It 
is declared in the Veda that at the time of marriage a gift, for (the fulfilment 
of) his wishes, should be made (by the bridegroom) to the father of the 
bride, in order to fulfil the law. ‘ Therefore he should give a hundred (cows) 
besides a chariot ; that (gift) he should make bootless (by returning it to 
the giver)’ In reference to those (marriage rites), the word ‘sale’ (which 
occurs in some simritis is only used as)a metaphorical expression ; for the 

` union (of the husband and wife) is effected through the law.” 

There is lastly a class of writers who refer only to the Brahma (though 
they cannot be said to be not cognizant of the others) and extol the merits 
accruing from adopting such a form. Thus Harita says: “That foremost of 
the twice-born must do sv according to the most excellent rite of Brahma, 
Various other forms of marriage, according to caste and order, have been 
spoken of.” (Dutt p. 173). Samvarta is more positive: Dutt p. 340 § 61 to 64. 
“ Be who, decorating a maiden with ornaments, gives her unto a becoming 
bridegroom, according to the Brahma mode of marriage, enjoys extraordin- 

` ary prosperity by the virtue of the giving away of the maiden, acquires the 
applause of the pious, and attains to un-ending fame. (61-62). Having 
given away (a maiden), sanctified with Homa Mantrams, a person attains 
fruits of hundreds of Jotisthoma Sacrifice (63). Having given away a maiden- 
daughter, decorated with ornaments, clothes and seats, a father attains to 
the celestial region and is adored of the suras (celestials).”” 

1. There are several texts extolling the order of the house-holder’ 
Thus Harita in Ch. IV, v.75 to 77- (Dutt, p. 181) Says: 75 “This is the essence 
of the duties of a house-holder described (by me), He who satisfies them 
with reverence, attains to the dignity of Brahma. § 76. By the favor of 
the man-lion, he acquires the most excellent knowledge. And, by it, a 
Brahmana attains emancipation, O ye twice born ones. § 77. O Ye Viprasy 
thus the eternal Code of duties has been described in brief by me to yon. 
Jf a house-holder carefully performs the duties laid down for the domestic, 
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more virtuous and more wise, and keeps down crimes. Perhaps, 
our sages were influenced by some such considerations. It is, 
however, clear that the sages never intended to make marriage 
compulsory’, and all they were anxious about was to see that men 


mode of life, he becomes united with (the God) Hari.” So also Vasishta 
Ch, VIII § 14to 16. (S.B. E. Vol. 14 Ð. 44). 14. “A house-holder alone 
performs sacrifices, a house-holder alone performs austerities, and (there- 
fore) the order of householders is the most distinguished among the four. | 
15. As all rivers, both great and small, find a resting place in the ocean, 
even so men of all orders find protection with house-holders. 16: As all 
creatures exist through the protection afforded by their mothers, even so 
all mendicants subsist through the ‘protection afforded by house-holders.” 
In the note to Apasthamba Pr. II. Pat. 9, K. 21 § 8.(S. B. E. Vol. II. p. 
153) the Editor says: “ The meaning of tbe Sutra is, that the studentship 
is a necessary preliminary for the Sanyasin. If a man considers himself 
sufficiently purified by his life in that order, ie may become a Sanyasin 
immediately after its completion. Otherwise he may first become a house- 
holder, or a hermit, and enter the last order when his passions are entirely 
extinct.” The following further passages in Apasthamba Prasna 2 
Patala 9. K. 21 v. 1, 2, 6, 8. 19 S. B. E. Vol. 2 p. 153 confirm this view. 


‘There are four orders, viz., the order of house-holders, the order of 
students, the order of ascetics, and the order of hermits in the world. 2. If 
he lives in allthese four according to the rules (of the law), without allow- 
ing himself to be disturbed (by anything), he will obtain salvation. 6. Wor- 
shipping until death (and living) according to the rule ofa (temporary 
student), a (professed) student may leave his body in the house of his 
teacher. 8. Only after (having fulfilled) the duties of that (order of stu- 
dents) he shall go forth (as an ascetic) remaining chaste. 19. Only after 
(completing) that (studentship) he shall go forth, remaining chaste.” 


“Again in Pr. IT, Part 9, K. 23 v.4 and 5.’ (Vol. II, S. B. E. p. 158). the 
same writer says: “Those eighty thousand sages who desired offspring pass- 
ed to the South by Aryaiman’s road and obtained burial grounds. 5. Those 
eighty thousand sages who desired no offspring passed by Aryaman’s road 
to the North and obtained immortality.” Gautama Chapter 3 § 3. (Vol. II 
S. B. E. p. 193) thus extols this order: ‘‘The house-holder is the source of 
these, because the others do not produce offspring.” 


1. ** Indeed it would appear that the ancient law contemplated the 
existence of women"without marriage although the modern commentators 
would refer that as applicable to a former Kalpa. Thus the author of 
Parasara Medhaviya cites a text of Harita in support of this view 1 M. L. J. 
p. 579 “Women are of two kinds—those who discourseon Brahma and 
thosewho become brides at once. Of them, to those who discourse on 
Brahma are crdained, Upanayanam, kindling the (sacred) fire. and by giving 
for almsin their own house.’ And as to those who become brides at 
once, their marriage should be performed, after ‘somehow getting through 
the Upfanayanam alone where the time for marriage is cgme.” 


See Vasishta, Ch. VII§ 3, S. B. E. Vol. 14, p. 40.; Baudhayona, Pr. II) 
Ad. 10, Kan. 17'§ 2-6 S. B. E. vol 14 pp273, 274. Gautama Ch. III § 1. S.B.E 
Vol. 2 p, 192. . 
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were in one of the four orders prescribed by them’. Each order 
is praised in its turn by the sages, and seeing that the generality 
of people is comprised of ordinary men whose minds are not 
highly developed the passing from one order to the other until 
the fourth order is reached indicates the gradual process of 
evolution of which alone such minds are naturally capable*. But 
to minds more highly developed the successive entries into these 
several orders are not necessary, and the sages state that a person 
may at once accept such order as befits his state of mental de- 
velopment.? He may be a perpetual student.? 

According to Hindu law marriage is not a mere civil con- 
tract but a religious ceremony. ItisaSamskaramor sacrament* 
and éreates a religious tie which is indissoluble. As observed 
by Mr. Justice Muthuswami Iyer in Venkatacharyalu v. Ranga- 
char yalu®:—“There can be no doubt that a Hindu marriage is a 
religious ceremony. According to all the texts it isa Sams- 
karam or sacrament, the only one prescribed for a woman and 


one of the principal religious rites prescribed for purification of 
fot Ne ge ees 

1. Daksha Ch. I-§ 10and 12. Dutt (p. 434.) “A twice borniperson should 
not jive, even for aday, without following any order. If he lives without 
following any order, heis required to perform a penitential rite. § 12: 
The three orders should be followed in due succession and ‘not ina 
reverse course. There is none more sinful than he who follows them in a 


reverse,” 

2, Katyayana states that if a person does not get a maiden by solicita- 
tion he may adopt the next order. Vide Katyayana Chapter VI § 15; (Dutt 
p. 369) See also; Vasishta and Baudhayana cited in note 1 to p. 231 supra. 


3. Yagnavalkya in Ch. I vs. 49 and 50. says: “ Thus a perpetuay 
religious student [who vows a life of long abstinence and celibacy] should 
[for ever] live near his preceptor; in his absence, (near) his son; in the 
latter’s absence, (near) his wife; [and in his absence] near the sacred fire. 
By such a method [a religious student] who has controlled his senses, after 
renouncing his body, attains to the region of Brahma ; he is not born again 
in this world. Usanas in Chapter III § 83 and 84. (Dutt p. 212) says. If 
a twice born person wishes to lead the life of a perpetual religious student 
at the house of his preceptor, he should serve him diligently and assidu. 
ously till the destruction of his body. § 84. Or. (i.e. ii the absence of his 
preceptor), going to a forest he should duly offer oblations to fire. And 
being self-restrained, he should ever and anon study the spiritual science.”’ 
See also Daksha Ch. I v. 8 (Dutt p. 434). ‘Two classes of Brahmacharin 
have been mentioned by the wise in the Swriti. The first.is Upakusvanaky 
(a Brahmana, ine state of pupilage who wishes to pass on to the state of a 
house-holder); the second is Naishthika (one who leads a life of perpetual 

. celibacy).’? i ` 

4. This Sacredness seems to have been established even at a period 
anterior to the Vedas 

5. (1891) I. L. R. 14 Mag: 316. 
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the soul. It is binding for life because the marriage rite com- 
pleted by Saptapadi or the walking of the seven steps before 
the consecrated fire creates a religious tie, and areligious tie 
when once created cannot be untied.” This view of the nature 
of marriage is supported by our sacred books in law?. 


It must, however, be remembered that although Hindu law 
regards matriage as a sacrament and the status is created by the 
performance of certain rites it cannot be arrived at without a 
previous agreement. In other words it is necessary that there 
should be a previous agreement in order that the relationship 
may arise?. When there is such an agreement and the necessary 





1. Hence it is that marriage pre-eminently belongs to the law of 
status as Apastamba declares that the union of. husband and wife is 
declared by law. This author says in Pr. II, Part 6, K. Iz § 12, S. B. E. 
Vol. 2, p. 133. “Itis declared in the Veda that at the time of marriage a 
gift, for (the fulfilment of) his wishes, should be made {by the bridegroom) ` 
tothe father of the bride, in order to fulfil the law. Therefore he shoulda 
give a hundred (cows) besides a chariot ; that gift he should make bootless 
(by returning it to the giver). In reference to those (marriage rites), the 
word ‘sale’ (which occurs in some Simritis) is only used as a metaphorical 
expression ; for the union (of the husband and wife) is effected through the 
law.” 

2. Early English writers on Hindu Law,at any rate the most learned 
ofthem, took this view. In Sir Thomas Strange on Hindu Law (1825 Edn.) 
p. 269 it is stated : The Compiler. (of the Digest) has included with a large 
portion of irrelevant matter, some, not in genera] classed under this title 3 
as, for instance, not only marriage........ That marriage is a contract and that 
the courts are bound to administer to parties the law of their faith under this 
head, is unquestionable,”’ . 

The question of agreement has to be considered under two aspects; 
first the agreement between the father of the bride or those representing 
him andthe father of the bridegroom, the bridegroom, or those repre- 
senting him ; and secondly, the direct agreement between the bridegroom 
and the bride or the parties. 


According to the Hindu notions, courtship in the English or 
Western sense of the term is absent. But itis just as untrue to say that a 
marriage can be completed without the consent or in spite of the dissent of 
the bride or the bridegroom as it will be incorrect to say that marriages are 
not settled for Hindu boys and girls by others, viz., parents who are as 
concerned as the parties in the English sense ofthe term in selecting proper 
matches. Whalever may be said from a layman’s point of view, it cannot 
be denied that in true legal analysis the ‘consent of the bradegroom and the 
bride are essentially involved in a marriage according to Hindu Law. l 


First, as regards the agreement between the father of the bride, &c. 
There is first the preliminary stage. Persons are sent to find outa proper 


2 
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rites are performed then there isa valid marriage. Thus Vasishta 





match onthe part of the bridegroom’s father or the bridegroom (z.¢., the 
strict view according to our saered books). Of course during these days of 
Western education, where an artificial market has been created for an 
English educated boy and where the difficulty is for the girls or their 
fathers to find out proper matches, the position is reversed, and it is only 
the bride’s party that is sent on the wooing march. Whichever view may 
be taken, there is first an agreement between the bride’s father and the 
bridegroom’s father. This stage has necessarily to pass in order that there 
may be a marriage. This will appear from Sankhyayana’s Grihya Sutra, 
Adh I, Kh. 6 §1 tos, S.B.E. Vol. 29, p21: “1. If he will acquire a wife, 
let him recite over the wooers (whoin he sends to the girl’s father) when 
they go away, the verse, ‘Thornless’ (See Rigveda X, 85, 23) 2. When they 
arrive, they take flowers, &c. 3. They say thrice ‘Here I am, sir.’ 4. 
When these words have been uttered, they ask the girl in marriage, 
reciting the clan names, thè dwellers turning their faces to the East, the 
visitors to the West. 5. When the matter pleases both siles let them 
touch a full vessel into which have been put flowers, etc., and let them 
recite the formula, &c.’’ See also Apastamba Grihya Sutra, Pat. I, $. 
2,§ 16 and Pat. II, S. 4 § 1. S.B.E. Vol. 30, pp. 255 and 258. 


The betrothal of Hindu Law orthe Vagdanam, as it is called, is the 
agreement stated here. It is not an essential of the marriage in the sense 
that it does not fix the marriage tie. Indeed in some of the forms which 
are recognised as validit will be difficult to find the existence of this 
agreement. ` 


Secondly, as regards the agreement between the bridegroom and the 
bride or the consent ofthe parties. If we take the ceremonies which are 
regarded as essential for the validity of the marriage (andit is only bya 
reference to these ceremonies that we shall be justified in arriving at the 
views of our law-givers) the only reasonable conclusion that can be come 
tois that without the consent of the bridegroom and of the bride who are 
the orly persons entitled to take part in those ceremonies excepting in oge 
particular, to be presently mentioned, no marriage rites can be performed. 
They are the chief actors, and the ceremonies which are required to be 
performed cannot be performed withont their consent. Even if there was 
nothing more to be said upon this question there would be ample justifi- 
cation for the view that without the consent of the bridegroom or the 
bride (und agreement involves such consent) no murriage could be com- 
pleted. In fact it will be surprising to our law-givers to be told that there 
could be a marriage without the consent of the bride. The exception refer- 
ed to is with reference to the ceremony indicating the gift by the father, 
rand, so far as one can see, this ceremony is the survival of the archaic 
notion of patria® potestas and is really not necessary for the completion ofa 
valid marriage. In fact the sages expressly recognise that the gift con- 
templated in those ceremonies is not a real one but only a fictitious one. See 
Apasthamba, Prasna IT, Patala 6. K. 13, § 11 and 12 S.,B. Ę. Vol. 2 pp 132, 133. 


PART XIV.] THE MADRAS LAW JOURNAL. ' 235 





In verse Ir Abastamba declares that the gift and purchase of a child 
( aqa. ) are not recognised, and that the use of these terms in some 
sinritis is only metaphorical. ( aegfaara). This does not refer simply 
to adoptions. It refers to any gift and purchase. That is made clear in 
v. 12 Bee “The union of husband and wife is effected through the 
law”? ( qiigan: ) The gift referred to is only a part of the ceremonial 
law. It is necessary in order that the wife may cease to belong to the 
gotra of her father and may take the gotra of her husband. Otherwise it 
is not necessary at all. The statement in Mann, Ch. V § 152 S. B. E. Vol. 25 
P. 195, that the gift is the cause of the husband’s dominion represents the 
archaic doctrine. Even in Mannu’s. time it must be taken to be archaic as 
there are other passages in Manu which shew that the relationship of 
husband and wife is not created by the gift but only by the performance of 
the ceremonies ending with the seventh step, See Maun, Ch. VIII, § 227, 
S.B.E., Vol. 25, p. 295. The Gandharva form of marriage is one recognised by 
law. If, according to the Hindu Law, the consent of the immediate parties 
(viz, the bridegroom and the bride) is not necessary and marriage can 
only be effected by a gift by the father of the bride without reference to 
the consent of the bride, the recognition by the: Hindu Law of the 
Gandharva form of marriage is quite out of place. If, on the other hand, 
the consent of the bride and bridegroom is a thing necessary and taken 
for granted in all these praiseworthy forms of marriage, the distinction 
between the Gandharva and Brahma (and the other three praiseworthy 
forms of marriage) becomes quite natural. In fact the expression Kanya- 
danam in Sanskrit books on law is used morc or less technically as the 
marriage of a inaidcn althongh literally it may mean the gift of a maiden. 
For even with respect to the Gandharva form, Kanyadanam is spoken of 
as resulting either from mutual desire or by word of mouth. See Kulluka’s 
Commentary on Manu Ch, III, § 35. In the Gandharva form there is no gift 
by the father of the bride as in the case of the Brahma and other forms. In 
consequence the bride does not change the gotra of the father. Thus the 
author of the Parasara Madhaviya cites the following text: “A woman 
becomes one with her husband in pinda, gotra, and sutaka (pollution); 
so she loses her (father’s) gotra on marriage at the seventh step ” [see the 
Madras Law Journal Reprint p. 349=old M. L.J. p. 448 Vol. I.] and adds: 
“Not so for in the forms of marriage beginning with Gandharva as there 
is no gift of the maiden, the golra aud pinda of the father do not cease.” 
For this he cites the text :— The funeral cake and water should be offered 
as belonging to the, husband’s gotra, in the case of a maiden married in 
the forms ‘beginning with the Brahma and as belonging to her father's 
gotra in the case of one married -in the forms beginning with the 
Gandharva by one acquainted with the ceremonial law.” [Markandeya 
Purana, Ch. II, § 21 and 22, cited in Parasara Madhaviya and quoted in the 
Reprint of the Madras Law Journal, Vol. I, p. 349= old M. L. Ja Vcl Ip. 
448.] That the gift by the father relates only to the ccremonial law and is 
not essential to the validity of a marriage will appear from the fact that 
the bride is allowed to give herself away under certaia circumstances , 
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- Vagnavalkya says in the absence of her givers the maiden may chose an 


eligible husband for herself-Ch. I §. 64. So other writers state that in 
ease the father and other relations fail to. give the maiden after the 
appearance of menses the maiden may wait for three! menses (according 
to others three years) aud afterwards may give herself away in marriage. 
The order of persons entitled to give in martiage is stated by Yagnavalkya 
in v. 163 and this clearly relates to this ceremonial law of gfts. It is 
satisfactory to note that a Bench of the Madras High Court (Benson and 
Sundar Aiyar JJ.)in a recent case took exactly the same view of Yagna- 
valkya’s text. See Ranganaikammal v. Ramanuja Aiyangar (1911) 21 
M.1,.J.R. €00. Apart from this there are various instances mentioned in the 
books of maidens selecting their cwn husbands. The practice of Svayain- 
vara clearly implies that the consent of the bride and that of the 
bridegroom is necessarily involved in the legal elements of marriage ac- 
cording to Hindu Law. This together with the performance of the cere- 
monies would be cnough to constitute a valid marriage accordiug to some 
forms as even the Gandharva form wasincomplete without the performance 
of some ceremonies. This is clear from the Parasara Madhaviya, the author 
of which relies upon a text of Devala anda text of Grihya Parisishta— 
sec Vol. I. old M L.J. p. 641. and Reprint of M. L. J. Vol. I. p. 503. See also 
Brindhavana v. Radhamani (1888) I. L. R. 12 M. 72. All that the Hindu 
law-givers stated was that if to the above two requisites there should 
be superadded a free gift by the father of the bride to a suitor that 
form of marriage would according to them be the most superior 
one. There is not the least intention on their part tostate that the 
gift alone without the consent cf the bride would be a valid form. 
Indeed it would be impossible to. perform the marriages without 
such consent, and, as we have already said, the ceremonies which 
a bride has to undergo according to our law-givers presupposes her consent 
and could not be performed if she dissents. It may be a question whether, 
looking at the text and the ceremonies prescribed by the law-givers, the 
bride should uot have attained puberty or discretion sufficient to enter into 
contracts or to know the consequences of her relationship, This, however. 
is beside our present question. 


The position here stated may be compared to the different stages of 
development which the law of marriage underwent in the Boman- 
Dutch Law. ‘According to the ancient German custom a woman 
was always in the m«zndium of some male person. By mundium was 
understood the protection aud representation granted to persons who 
are socially and physically weak—that is to say,all those who are incapable 
of bearing arms.” * + * æ 


“The woman came within the legal sphere of the head of the family. 
He was bound to protect her, and the relatives had an obligation to see 
that he did so. On the othcr hand, she could not arbitrarily withdraw 
herself from this protection uor be withdrawn from it without his con- 
sent, His gùardianship entitled him to act as her agent and. as such to 
enter iuto contracts ou her behalf. The man who wanted her for his wife 
had to negotiate yith thc head of the family and to enter intoa contract of 
purchase and sale,as to which the male relatives of the.woiman were con- 
sulted. By purchasing her, he made her subject to his own mundium.” 
(Comparative Law of Marriage and Divoreé by Renton and Phillimore, 
pp. toand 11.) The sdme author thon proceeds :—The next stage was when’ 
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says! : “In connection with the formation of the relation of 
husband and wife agreement is first prescribed. Then taking by 


the negotiation for the purchase price became separated from the marriage 
ceremony in, point of time and this gradually led to the purchase price, 
instead of representing the value ofthe woman, becoming the sum paid 
to the head of the family for his giving up the mundium. This pay- 
ment gradually lost its substantial character and retained only its sym- 
bolic character—syimbolic ofthe binding nature of the contract of betrothal 
by the guardian. “The consent of the bride to this betrothal, though original. 
ly not required, became essential at an early period, and after once consent- 
ing, she became bound by the betrothal to allow herself to be given as a wife 
to the bridegroom, and to consider herself bound as such from that mo- 
ment. The betrothal created a vinculum jurius between the bride and the 
bridegroom. Thus the sum of money,which the bridegroom promised to pay 
again changed its character. Instead‘of being kept by the mundoaldus for the 
benefit of the nearest relatives (the family) it hecame a gift to the bride—at 
first partly, afterwards wholly—with the idea that it should serve as a 
provision for her widowhood. The bride was no longer bought by the 
bridegroom but provided with a dos by him.” See Comparative’ Law of 
Marriage and Divorce by Messrs, Renton and Phillimore, pp. 11 and 12. In 
this stage the marriage ceremony still playeda prominent part. The princi- 
pal part of that ceremony was the taking possession of the wife by the hus. 
band corresponding to the panigrahana (or the taking of the hand of the 
bride by the bridegroom) of the Hindu marriage ceremony. But the mar- 
riage is not complete unless and untilit is consummated by the concubitus. 
When the mundium of the family lost its importance by the gradual exten- 
sion ofthe royal power and the consequent capacity ofthe executive 
authority to enforce the laws of the land there was a further change. This 
was the betrothal by the wife herself (it might be with the consent of the 
guardian) by which she promised that she would give herself as wife to 
the bridegroom. The marriage ceremony: also changed in order to suit this 
form and the giving away of the bride by the guardian lost its signifi- 
cance. ‘The bride by fulfilling the contract which she entered into at the 
time of the betrothal gave herself into the #undium of her husband. Here, 
however, the old form was retained, and the giving away of the bride by 
her guardian, or some special representative—as arule selected by the bride 
herself—remained one of the usual marriage ceremonies.” J6id p. 13. 


1. The citation is apparently from Vasishta quoted in Parasara 
Madhaviya. We have not, however, been able to find out this text from the 
published original of Vasishta or from the translation as given inthe Sacred 
Books of the East. The textis cited in the judgment of Muthusami 
Aiyar J. in Venkatacharlu v. Rangacharlu, (1890) IL.LR. 14 M. 316. In 
the text the agreement is mentioned and then the ceremony. The text is 
not more explicit about the nature of the agreement. When the text says 
that the mere agreement is defective, all that it means ® that the transac- 
tion only goes so far and there is no, complete marriage and the marriage 
can be complete only on the performance of the ceremonies. If before the 
performance of ceremonies either party withdraws, the status of marriage 
ig not created by the mere agreement. . 
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the hand is prescribed. It is said that mere agreement is defec- 
tive and that of the two, taking by the hand is indispensable.” 


It is a common platitude to say that the Hindu theory is 
that when a legal relation such as marriage is once consecrated 
and confirmed by mantras or Vedic texts it is permanently and 
irrevocably fixed. I must, however, observe that this must be 
understood with some limitations. If there is no agreement, 
which is essentially involved even in the Hindu theory of 
‘marriage, the performance of rites will not create any relation- 
ship!. From the performauce of rites an agreement may be in- 
ferred, but where that is not possible, as where there is fraud or 
force, the performance of rites will not of itself create a status?. 
For according to Hindu law as according to all other systems of 
jurisprudence, fraud vitiates all transactions and marriage is no 
exception to the rule. ° 





1. Iam conscious that in making this statement Iam going a little be- 
yond the remarks made by the learned Judges in (1890) I.L.R. 14 M. 316.There 
is a learned criticisim of this case in Vol. I, M.L.J. 627 to 641, reprinted at pp. 
488 to 504. It must, however, be remembered that the text of Yagnavalkya 
and others stating the order of the persons entitled to give the girl away in 
marriage relates only to ceremonial law as already observed, vide note 
at p. 236, and that this and other similar texts do not declare the legal 
guardians fora girl. In fact whois the proper guardian ofa child whether 
ason ora daughter cannot find a place inthis chapter on marriage. If 
these texts have reference to the legal guardian ofa girl they have no 
application to a minor son and surely the guardians cannot be different 
for the two cases. No difference can ba made according to the sexof the 
children for legal guardianship. The case itself may be supported on the 
ground that the mother hasan equal right with the father, and where the two 
differ, the action of either if ova fide and in the interests of the girl may be 
regarded as valid. The commentary of Medathithi on Mann’s text, Ch. 
V, § #51, makes it clear that the mother has also dominion over her 
children and that the parents should act in mutual dependence as regards 
the marriage ofa girl. In the gift ceremony she is also the actor as she has 
to pour water into the father’s hands. However, it is not necessary in the 
present discussion to consider who are the proper legal guardians. It may, 
however, be stated that the Indian Majority Act does not extend minority 
to 18 or 21 yearsas the case may be. for the purposes of marriage, so that 
the Hindu Law as toage of majority will apply. 

2. The learned Judgesin Venkaiacharulu v. Rungachari (1890) LL.R, 
14 M. 316 are agreed that fraud or force vitiates a marriage notwithstanding 
the performance of rites. 

3. “ Yajnavalkya II, § 31 (coercion or undue influence); Manu IX, § 72 
(fraud) and 168 (voluntarily and not by fear, &c); Vasishta, Ch. 17, § 73, S. 
B. E. Vol. 14. p. 92 (force); Bandhayana Pr. IV, Ad; I, § 15, Vol. 14, p. 314 
(fraud or force).”; Narada, Part II, Head IV, § 8, S.B. E. Vol. 33 p.129 
Brihaspati Ch. XV § 9-11, Vol. 33 P. 343 
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It is equally a common platitude to say that according to 
the Hindu law a wife isa dependent or even a slave ofthe hus- 
band and that by reason of marriage the wife is more the property 
of the husband than anything else, Nothing is farther from the 
truth than this. Such a view may perhaps find support in the 
Roman law of marriage (or possibly in the archaic or primitive 
Hindu Law), According to the Roman law, marriage may be 
of two kinds:—with manus and without manus. In a marriage 
with manus the wife passes to her husband so much so that she 
is regarded as the daughter of her husband. The dependant 
position of a wife in a marriage with manus is not traceable in a 
marriage without manus, or as it is called free marriage, 
in Roman law. he Hindu law knows only one kind of 
marriage with reference to the position of the’ wife. There 
is a survival of the archaic view of patria potestas in the gift 
ceremony by which she ceases to have the gotra of her father and 
takes the gotra of the husband. This, however, is so when the q° 
marriage becomes complete with the ceremony of seven steps ws 
and when the marriage is in the Brahma and other three 
praiseworthy forms. In the case of Gandharva and other forms 
she still retains the gotra of the father'.( The Hindi ideal is that 
the union between husband and wife is not merely for worldly 
enjoyment but is also for higher purposes.) Her position, accord- 
ing to the Hindu law, is more than that Of a partner with the 
husband. She is an associate both in life and in austerities to be 
performed by him. The ceremonies which the parties have to 
undergo for a marriage will bear this out. It may be stated that 
the ceremonies vary according to different countries and villages, 
and various customs there may be?. What iscommorly accept- œ 
ed is stated by the sages. 


\ 


“ After he has sacrificed with (the verses) ‘ This, O Varuna, 
‘For this I entreat thee,’ “Thou Agni, ‘Thus thou, Agni,’ ‘Thou, 
Agni, art, quick,’ ‘Prajapati’—he makes her tread on a stone, with 
(the verse), ‘ Tread on this stone ; like a stone be firm. Destroy 
those who seek to do thee harm ; overcome thy enemies’ ”3, 

x. Note at p. 235, supra. ` o 
2, Aswalayana Grihya Sutra, Ad. 1, Kh. 7, § 1 and 2; Vol. 29 S.B. E. 
P. 167. 


3. Grihya Sutra of Hiranyakesin, Pr. Į, Pat. 6, S. 19, § 8, Vol. 30 S. BE. 
p. 188, 
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“Saraswati! Promote this (our undertaking), O gracious 
one, rich in studs, thou whom we sing first’ of all that is. 


‘I seize thy hand that we may be Dlessed with offspring, 
that thou mayst live to old age with me, thy husband. Bhaga, 
Aryaman, Savitri, Purandhri, the gods have given thee to me 
that we way rule our house’ ? 


[“ «This am I, that art thou; that art thou, this am I; the 
feaven I, the earth thou; the Æzk art thou, the Saman I. So be 
thou devoted to me. 


‘Well! Zet us here marry, Let us beget offspring. Let us 
acquire many sons who may reach old age 2.’ ”] 


“After the seventh step he(the bridegroom)makes her abide 
(in that position) and murmurs, ‘ Wrth seven steps we have 
become friends May I attain to friendship with thee. May I not 
be separated from thy friendship. Mayst thou not pe separated 
from my frrendship®™ ”. 

The Hindu theory, that marriage is a religious sacrament 
and that the marriage tie once formed is indissoluble, represents, 
it cannot be denied, a high ideal which every society should strive 
to realise, Even those who take the view that marriage is or ought 
to be a civil contract concede that the union formed by such con- 
tract should be permanent and that the dissolution of such contract 
is a necessary evil which, as far as possible, must be minimised. 


1. Hiranakesin’s Grihya Sutra, Pr. I, Pat. 6, s. 20, § I. S. B.E., Vol. 30, 
P. 189. 

2. Sankhyayana Ad. I Kh, 13 §. 4, S. B. E. Vol. 29. pp 35) 36: 

The portion bracketed indicates a slight variation in the translation of 
Grihya Sutra of Hiranyakesin, Vol. 30, p. Igo. l 

[This am I, thatart thou; the heaven I, the earth thou; the saman, T, 
the Rikkthou. Come! Let us join together. Let us unite our sperm that 
we may generate a male child, a son for the sake of the increase of wealth, 
of blessed offspring, of strength. À 

Bountiful Indra, bless this woman with sons and with a happy lot. 
Give her ten sons; let her husband be the eleventh]. Vol.30 S. B.E p, 
igo, Grihya Sutra of Hiranyakesin, Pr, I, Pat. 6, S. 20, S. 2.] 

3. Grihya Sutra of Hiranyakesin Pr. I, Pat. 6, 5.21. See also Sankhyayana 
Vol. 29, p. 38; Aswalayana Vol. 29 pp. 167 to 17c» There are other passages in 
other parts of the ceremonies which bear ont our view that by the union 
or status, the wife becomes a friend and not a slave or dependent of her hus- 
band. The ceremonies are well worth reading and perusal. The ceremonies 
are stated in their different parts being D to Tof the synopticai survey of 
Gribya Sutras given in S. B. E. Vol. 30, p. 300 to 301. Under these headings 
references to the various Grihya Sutras are given. 
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The Hinda law is not alone in this conception of sacredness of 
marriage. Even according to Christianity marriage had to be 
solemnised by a religious ceremony, and religion and ‘law stood 
on the same footing in: European countries for along time so 
that permanence and indissolubility was fixed as a characteris- 
tic of the marriage tie. Ever since the decree of the Council of 
Trent in November 1563, marriage, in Christendom, at any rate 
according to the Church of Rome, has been regarded asa sacra- 
‘ment constituting an indissọluble union, and eyen to this day. 
this is the law in most Catholic - countries. This was also the 
iaw of England antil January 1858 when a statute was passed 

sanctioning divorce for certain causes.* 

This leads us to the vexed question of the propriety of a di- 
vorce law. It is needless to say that there has been much 
difference, of opinion both among lawyets and theologians even 
in Europe as to the lawfulness or propriety of dissolving mar- 
riage by divorce. The Roman Catholics even in England still ad- 

“here to the law of the Council of Trent and regard marriage as 
indissoluble and severable only by death. Others in England 
regard the law of divorce as the law ofthe rich and not of 
the poor. 

It is a question whether an exhibition of human weak- 
ness and depravity in court does not really contribute to 
the contamination of the moral atmosphere around ?. It 
certainly does not contribute to elevate the moral tone of 
society. Apart from this, those who advocate divorce are 
not agreed as to the methods adopted and there isa great 
divergence of view among them. Most of such people 
admit that though marriage ` should be treated as a contract it 
should be regarded as a special one, so special as to be complete- 
ly isolated from other contracts. ` It is upon this ground marri- 
age is regarded asa sacrameut by those who view it as such. 
There are those who think that there is some question of public 

‘policy and morality to be considered apart from what is just 
and convenient to the parties concerned and upon that ground 


o a a a a a aa amammmmmmmŘħÁ 
~ 1. See The Matrimonial Causes Act 1857, 20 & 21 Vic. Ch. 85. This 
Act does not extend to Ireland where a dissolution of the marriage tie can 
therefore only be obtained by an Act of Parliament. ę 

2. ‘The Mahomedan Law of Divotce is free from any objection on this 
ground at any rate. ; 
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will allow restrictions as to the grounds of divorce. Then again 
there are those who think that there is no use of amending the 
law of divorce without amending the law of marriage. Accord. 
ing to these, marriage should be regarded as any other contract 
and the grounds which avoid a contract in general should also 
avoid a contract of marriage. Lastly, there are those who think 
that there are other interests at stake?, viz., those of the child- 
ren and the community in general. These latter form the School 
‘of Eugenics. According to this school, marriage and divorce come 
under the same moral law. Just as there are marriages which, in 
the interests of the race, ought not to take place, so there are 
marriages which, having taken place ought, in the interests of the 
race, to be dissolved. While thus those who view marriage as 
a contract are not yet agreed as to the extent to which and the 
means by which the law should allow divorce, it is idle to 
extend that law to a society which has for ages acted upon 
the principle that marriage is a sacrament and nota contract. 
As an able writer in the Fortnightly Review of September 
1910 observed: “ Laws which race ahead of social custom are 
notoriously unsuccessful, and divorce law in particular requires 
the support of public opinion.” Certainly no laws should be 
attempted which have a tendency to lower the ideals which guide 
society. The theory that parties should have absolute liberty 
of action inculcated by the works of Mill and other free-thinkers 
is not now accepted in many departments of life, and the legis- 
lature has frequently intervened to cut down this liberty. 


The Hindu conception of marriage is pre-eminently a 
superior one which has worked on successfully for centuries if 
not ages. This is due to the fact that our law-givers have 
given to Hindu society a high-ideal of wifehood. Notwith-. 
standing the cant of European writers who cannot understand 
Hindu customs and manners of thought and the books of our 
law-givers it is ennobling to find the anxiety and concern 
displayed by our law-givers in order that the society they had 
to deal with might realise their ideal conception of marriage. 
It is not of course correct to say that our Hindu sages or law- 
givers were ignorant of the worldly motives which guided 





1. The fact that other interests are at stake may bea ground for not 
dissolving the marriage that hag taken place, 
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people in contracting unions.? But precisely because the sages 
realised that worldly motives prevailed, or would prevail, among 
the generality of people they gave this high ideal and strove 
very hard to make. that ideal capable of realisation. The 
marriage ceremonies which a Hindu ought to perform in order 
te enter into this order of marriage breathe from beginning to 
end this ideal? and the duties inculcated by? the sages as those 





1. Cf. ApasthambaSutra, Patala I, Ch. 3, v. 20.5.B.E, Vol. 30, pp. 257 
and 258. See also Rig Veda. 


2. See Synopsis of Grihya Sutras, S. B. En Vol. 30, Pp 300, 301. See 
also Grihya Sutras of Hiranyakesin, Pra. I, Pat. 7. S. 24, v 4. S.B.E., Vol 30, p. 
198. ‘He then co-habits with her with (the formula) ‘United is our soul’ 
united our hearts, united our navel, united our skin. I will bind thee with 
the bond of love, that shall beindissoluble.’’ j 


3. The texts relating to this may be grouped under 3 heads: (a) Texts 
directly inculcating union and harmony ; (b) texts merely enumerating duties 
of husband or wife or both; and (c) texts detailing punishment or. conse- 
quences involved on a breach of obligation on the part of either spouse. 

(a) First as regards texts dealing with union and harmony:—Cf. Manu 
Chapters § 150, 151, 154 to 156, 158 to 160, 164 to 166. $. B. E. Vol. 25. pp. 
195—I97 says. 150. “She must always be cheerful, clever in (the 
management of her) household affairs, careful in cleaning her utensils, 
and economical in her expenditure. 151. Him to whom her father may 

_ give her, or her brother with the father’s permission, she shall obey as 
long as he lives; and when he is dead she must not insult (his memory). 154. 
Though destitute of virtue or seeking pleasure (elsewhere), or devoid of good 
‘qualities, (yet) a husband must constantly be worshipped as a god by a 
faithful wife. 155. No sacrifice, uo vow, no fast must be performed by 
women apart (from their husbands); if a wife obeys her husband she will for 
that (reason alone) be exalted in heaven. 156. A faithful wife who desires to 
dwell (after death) with her husband, must never do anything that might 
displease him who took her hand, whether, he be alive or dead. 
158. Until death, let her be patient (of hardships), self-controlled and 
chaste, and strive (to fulfil) that most excellent duty which (is prescribed) 
for wives who have one husband only. 159. Many thousands of Brahmins 
who were chaste from their youth have gone to heaven without continuing 
their race. 160. A virtuous wile who after the death of her husband 
constantly remains chaste, reaches heaven,. though she have no son 
just like those chaste men. 164. By violating her duty a wife is disgraced 
in this world, (after death) she enters the womb of a jackal and is torment 
ed by the diseases, (the punishment of her sins). 165. She who, controlling 
her thoughts, words and deeds, never slights her lord, resides (after death) 
with her husband (in heaven), and is called a virtuous (wife). 166. In reward 
of such conduct, a female who contréls her thoughts, speech and actions, 
gains in this (life) highest renown ; and in the next (world) a place near her 
buaband’. See also Manu Chap. IX, § 11,12, 22, 26, 27, 28 and 29 
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involved in the relation of husband and wife are: the means 
devised to promote the realisation of this ideal. 





S. B. E Vol. 25. pp. 329, 331, 332, 344 .and 345.- "rı. Let the 
(husband) employ his (wife) in the collection and expenditure of his wealth, 
in keeping (every thing) clean, in the (fulfilment of) religious duties 
in the preparation of his food and in lookng after household utensils. 12. 
Women ‘confined in the house under trustworthy and obedient servants 
are not (well) guarded ; but those who of their own accord keep guard 
over themselves are well guarded. 22. Whatever be the qualities of the 
man with whoin a woman is united according to thelaw, such qualities even 
she assumes, like ariver (united) „with the ocean. 26. Between wives (stri- 
yah, who (are destined,) with busbands to bear children, who secure many 
blessings, who are wortby of worship, irradiate (their) dwellings between 
the goddesses of fortune (striyah who reside) in the houses of men there 
is no difference whatsoever. 27. The production of children, the nurture 
` of those born, and the daily life of meu (of these matters) woman is 
visibly the cause. 28. Offspring, (the due performance of) religious rites, 
faithful service, highest conjugal happiness and heavenly bliss, for the 
aucesters and one-self depend on one’s wife alone. 29. She who,'controlling 
her thoughts, speech, and acts, violates not her duty towards her lord, dwells 
with him (after death) in heaven, and in this world is called by the virtuous 
a faithful (wife, sadhir). 95. The husband receives his wife from the, gods, (he 
does not wed her) according to his own (will); doing what is agreeable to the 
gods, he must always support her (while she is) faithful. 96. To be mothers, 
were women created; and to be fathers, men; religious rites, therefore, are 
ordained in the Veda to be performed (by the husband) together with the 
wife. Ior. Let mutual fidelity continue until death. This may be consi- 
dered as the suminary of the highest law for husband and wife. 
Io2., Let man and woman united in marriage, constantly exert them- 
selves, that (they may not be) disunited and may not violate their'mutual 
ridelity. 103. Thus has been declared to you the law, for a husband, and his 
wife, which is intimately counected with congugal happiness and. the 
manner of raising offspring in times of calamity, learn (now the ‘law con- 
cerning) the division of the inheritance” See also Vasishta, Chapter 21. v. 14; 
S.B.E. Vol. 14, p. 112, says: “Faithful wives who are constantly pure and 
truthful (reside after death) in the same abodes with their husbands ; those 
who are unfaithful are born as jackals.” In Baudhayana, Prasna II, Adhyaya 
K.3,v. 4) S. B. E. 14, p. 232, itis said: “Those (women) who strive (to 
do what is) agreeable to their husbands will gain heaven.” 

Vishnu, Chapter 25, § 2 to 8,172, dealing with this subject says: “2, 
To live in harmony with her. husband. 3. To. show reverence (by 
embracing their feet and such-like attentions) to her mother-in- 
law, father-in-law, to Gurus (such as elders), to divinities, and to guests, 
4. To keep hongehoid articles (such as the winnowing basket and the rest) 
in good array; 5. To maintain saving. habits: 6. To be careful 
with her (pestle and mortar and bother) domestic utensils; 7. Not to: 
practise incantations with roots (or other kinds of witchcraft); 8. 
„To. observe auspicions customs: 17, A- good wife, who perseveresa ina 
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to consider the effects of marriage. Most systems of law accept 





chaste life after, the death of her lord, will go to heaven like (perpetual) 
students even though she has no son. (In Chapter 99, § 8, 14, I6, I7, 19, 20, 
21,S. B. E., Vol. 30, 298 299, 300 and 301, the same author says: “8, But 
learn from ime, where I reside besides. 14. In the body of a married 
woman, in the frame of an unmarried damsel. 16. I reside in the consecra- 
tion of a king, in the marriage ceremony, in a sacrifice in a bridegroom. 
17. In anew born infant, in a suckling, in a virtuous man, and in one, 
wholly bent upon practising the law. I (reside) in one whois satisfied with 


his own-wife (and does not covet other men’s wives) 20. (I reside) in one , 


habitually veracious, in one friendly towards all creatures, in a married hotse 
holder. 21. (I reside}in women who wear proper ornaments always, who 
are devoted to their husbands whose speeches are kind, who keep up saving 
habits, who have sons, who keep their household utensils in good order, 
and who are fond of offering domestic gblatious. 22. (I reside) in 
women who keep the house clean (by scouring it, plastering it with cow- 
dung, and the like), who keep their organs of sense under control, who are 
not quarrelsome, contented, strictly observing the law, and charitable.” 
Apasthamba. Prasna II, Patala 6, Khanda 14, verses 16 to 19. S. B. E. Vol. 
30 p. 16, says: “No division takes place between husband and wife. 17, 
Tor, from the time of marriage, they are united in religious ceremonies. 
18. Likewise also as regards the rewards for works by which spiritual 
merit is acquired. 19. And with respect to the acquisition of property.” 
See also Vyasa, § 18, 19, 26, 27, Dutt pp. 510, 511, 512: “18 Day 
and night the wedded couple should be one in spirit in respect of all 
matters of piety, gain, and desire (enjoyment). They should be one in 
vows and practices. 19. A woman has no separate existence from her 
lord in matters of piety, gain and desire. The sastras have enjoined 
this dependency of love. 27. Pure in her thought, speech and action, and 
obedient to the dictates of her lord she should follow him (in life) 
like his own shadow, seek his good like a trusted friend and minister 
to his desires like a servant”. Yagnavalkya Ch. 1, § 87 and ī121. See Dutt pP 
16, 21. ‘87 [The woman who is] devoted to the well-being of her husband, is 
observant of good conduct and has [her] senses under restraint, reaps 
glory in this world and incomparable bliss in the next. 121. [He should 
be] devotedly attached to his wife, be of pure conduct, a protector of 
servants and given to the performance of shraddha. With the recitation 
of the mantra-Namas, he should perform the five yagnas’’. Sankha, Ch. IV, 
§ 15 and 16 Dutt p. 617. “15, She who bears the sacred fireis a true wife; 
She who is one in Spirit with her husband. is a true wife; she who has borne 
children, is a troe wife. 16. A wife should be both caressed and admo- 
nished ; both fondled and checked, a wife becomes the source of beauty 
and prosperity of the household, and not otherwise’ atyayana, Ch. 19, 
§12 and 13, See Dutt, pp. 399 and 400. ‘‘12. Is there any region which a 
woman serving her husband does not attain ? Again returning to this world 
from the celestial region, she becomes like an ocean of happiness. 13. What 
„Homa is laid down for that person, maintaining his Sacred Fire, who having 
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-the theory that upon marriage the wife is merged in the husband. 


That is the English law, the Roman law and the Hindu law. 


a living wife wishes for other wives, for some reason or other. 1 A Homa 
should never be performed by the Ritwik and others in the absence of the 
married couple. What is done in their absence becomes profitless”. 
Daksha Chapter IV, § 1 to 7. See Dutt pp. 445 and 446. ‘1. The house- 
hold of men has the wife for its root, if she follows the Vedas; there is none 
equal to the domestic mode of life, if a wife is under the control of her hus- 
band. 2-4. With her, one reaps the fruits of the three fold objects of life, 
namely:—Dharma (Virtue), Artha (wordly profit) and Kama (desire). Ifshe 
follows her own will and is not curbed [by her husband] out of love, she 
becomes uncontrollable. Afterwards like unto a disease neglected. She who 
follows the will,of her lord, does not give vent to evil words, is an expert, 
ischaste, speaks pleasant words, is protected by her own self, and is 
devoted to her consort, is a goddess and not a woman. 5. This world is 
like a Celestial region unto him whose wife follows him obediently, It is 
like a hell unto him whose wife is against him. There is no doubt in it. 
6. Mutual attachment [between husband and wife} is rare even in the 
celestial region. There is nothing more painful than the fact that one 
is attaghed to, and another is unfavourably disposed towards, (the other), 
4. The domestic mode of life is for happiness; and happiness is dependent 
on a wife in the house. She, who is humble, knows the mind and is under 
the control [of her husband]—is a [real] wife’. 

(6) Texts detailing the duties of husband and wife :—Some of these 
have been included in (a); others are as follow:—Vishnu Dutt p. 875 § 2 to 8. 
"2, To observe the same religious rites as their husbands. 3. To serve her 
elders, mother-in-law and father-in-law,as well as the gods and Athithis 
(arrived at her house), 4. To keep her household articles cleansed and 
in proper array. 5. Not to be lavish in her expenses. 6. To keep her 
purse concealed. 7. Not to practise love-charms with root or drugs. 8. To 
observe auspicious custom.’? Vyasa Ch. II § 20 to 25, 28 to 36. p. 510, 
511 and 512. “20, A wife should quit her bed before her lord, cleanse (wash) 
her person, fold up the beds, and make her house clean and tidy. 21. Then 
having entered the chamber of Homa (Sacrificial Fire) she should (first) 
wash and plaster its floor, and then the yard of her house, and after that, 
wash with warm water the vessels of oils, clarified butter, etc., which 
are used in connection with Agnikaryayas, and keep them in their proper 
places. 22-23. Utensils or implements, which are used in couples (such as 
the pestle and mortar, etc.) should never be separated. The vessels (of rice, 
&c.,) should be cleansed and refilled with their respective contents, and the 
kitchen-utensils should be taken out, cleansed, and replaced in their pro- 
per positions.” Vyasa p. 510 § 24. 34, The oven should be repaired and re- 
plastered with earth and clay, and the fire should be lighted therein. Thus 
having performed her morning (house-hold) duties, and pondered over ihe 
dishes of different flavours (to be prepared that day), and allotments of 
work to different workers, and the daily expenditure of the household, she 
should make obeisance to her elders and superiors. 25. Then she should 
decorate her pexson with the ornaments given to her by her father-in-law, 
husband, father, mother, maternal uncles or relations. 28. Then having 
finished cooking, she should report’ofit to her husband saying “the rice 
is cooked.’. The husband having made offerings therewith to the Vishva- 
vedas, she should first feed the children, and then serve out the morning 
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meal to her lord. 29, Then, with the permission of her lord, she would 
partake of the residue of the boiled rice and cooked dishes (described above), 
and spend the closing portion of the day in contemplation of the family 
earnings and expenditure. 30. Having again attended to the cleansings 
of the house, etc., at evening, she should cook the night meals (of the 
household) and provide her husband witha sumptuous repast. 31. Then 
the cheerful lamps should be lighted, and she, haviug spread ont a com- 
fortable bed, attend to massage the body of herlord. 22 After her husband 
had slept, she should lie down by his side, not entirely bereft of clothes, 
with her mind fully centered in his self, cautious, non-desiriug and with 
her passions held under a healthy control. 33. She should not speak too 
loudly, nor harshly, or unpleasantly to her lord, avoiding’all quarrels, lamen- 
tations, aud pertidies, 34-35. Sheshould not be prodigal in her purse, nor 
hostile to the spirit of piety or gain. Carelessness, fickleness of mind, 
anger, envy. deception, vanity, rivalry, mischievousuess, cruelty, inordinate 
pride, cunningness, atheism. daringness, discontent, and dissimulation are 
the fifteen vices which a chaste wife should always try to renounce. 36, A 
chaste wife. who thus worships her lord, acquires fame and blessings in 
this life, and lives in the same region with him, after death.” 


Gautama in Ch. 18 §2&3. S.B.E. Vol. II p. 270says: 2. Let her not 
violate her duty towards her husband. 3. Let her restrain her tongue, 
eyes, and (organs of) action.” Katyayana Ch. 19 § 3 & 4, Dutt pp. 398 aud 
399. “3. A woman devoted to her husband and seeking good fortune 
wealth and non-widowhood, should also humbly serve the Fire without, 
any break. 4. One should engage in this right a wife who has given birth to 
heroic sons, who carries out the behests of her consort, is beloved, expert 
in business, speaks sweet words and is spotless.” Daksha Ch. IV § 12 and 
13, Dutt p. 447. ‘12. Obedient, uusullied by harsh speech, expert, chaste and 
devoted to her husband,—a wife, endued with all these accomplishments, 
is, forsooth, the Goddess of Prosperity personified. 13. She, who is al- 
ways of a delighted mind, acquainted with the position and number of 
household articles, and always affords satisfaction unto her husband, is the 
real wife; others are like decrepitudes.”’ 


(c) Texts inculcating fear etc., are these:—Apastamba Prasna II Patala 
Io K. 27 § 6. S.B.E. Vol. II p. 166. ‘‘6, If the (marriage vow) is transgressed 
both, (husband and wife) certainly go to hell. ‘Parasara § 15,16 p. 555. 
15? He. who forsakes a chaste innocent wife in youth, is sure to take 
birth asa woman in his seven successive incarnations suffering the pangs 
of widowhood in each of them. 16. She who lightly treats of her husband 
for his poverty or ignorance, takes birth as a female serpent in her succes- 
sive rebirths, punished withthe privations ofawidowed life even in such 
hateful incarnations.” Vishnnin Ch. V § 163 says: ‘*The same punish- 
ment, 7. e., ofa thief is ordained (for a husband who forsakes) a blameless 
wife.” Again in Ch. 37 § 6 the same author says: “ Thus have the crimes 
in the fourth degree been enumerated for (abandoning) one’s holy fire or 
one’s father, mother, son, or wife.’ Katyayana Ch. XIX § 7 Dutt p. 399. 
“The woman following the commands of her husband who, like Umma, 
gratifies the Fire manifold religious observances, attains to good luck in 
the next world.” Daksha Ch. IV §17 Dutt p. 447. ‘He, who renounces, in 
youth, a wife who is free from any fault and is not degraded, will attain, 
after death, to womanhood and become barren.’’ 
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,to the law?. But although all these systems recognise the 
doctrine of merger the genius of Hindu law-givers has solved 
‘the problem as to the effect of marriage upon the wifes 
capacity generally in a markedly different way from that worked 
out by the English jurists and the jurists in other systems of 
law. A wife, according to Hindu law, has an absolute capacity 
to enter into contracts binding upon herself? and to hold 
property for herself3. A gift by the husband to the wife is 
perfectly valid* and becomes her stridhanum® and proceedings 


1. Manu Ch. IX § 45 S.BE. Vol. 25 p.’and Apasthamba Prasna II 
Patala 6 K. 14 § 16 to 18 S.B.E. Vol. II p. 132. 

2. Some early English writers on Hindu Law have expressed au opi- 
nion that coverture according to Hindu Law incapacitates a woman from 
binding herself by any contract. See 1 W. H. Macnaghten, Vol. I, p. 122 3rd 
Edition. Reference is there made to case No. 2 reported in Vol. II p. 278 
but the authorities cited all relate to cases where it has been declared that 
the wife is not liable for the debts of her husband or that the debt con- 
tracted bythe wife for the support of the family is binding upon the hus- 
band or other persons representing the estate. Indeed after admitting 
that the wife has entire dominion over her stridhanam (excepting immove- 
able property given to her by her husband) it cannot be consistently 
stated that the wife has no powerto contract, The statement in Sir 
Thomas Strange’s book, 1825 Edn., Vol. I, p.275, that “as respects the wife, 
it (the power of contracting) may be taken to be commensurate with her 
right of property as consisting in her s¢vidhan land excepted; the exception 
applying, in the Rengal provinces, only to such as may have been given her ` 
by her husband; of which she certainly cannot dispose, and with regard to 
which it follows, that she cannot contract. Beyond this, it is laid down, 
very generally, in many places, that for xecessariesin support of the 
family, including herself, she may bind her husband by her contracts,’’ 
more correctly represents the Hindu Law. 

3. See the texts relating to Stridhanam which will be found in almost 
all books on Sanskrit law. 

4. A gift by the husband to his wife is one kind of stvidhanam known 
to Hindu Law, and when once a capacity to contract is admitted it must 
follow that a gift by the wife to the husband or vice versa is proper and 
valid. In fact a gift by the wife ‘does not come under the class uf invalid 
gifts referred to by the Smriti writers. The Hindu Law as regards such 
Invalid gifts is accurately summed upin Shyama Charan Sirkar’s Vya- 
vastha Chandrika, Vol. II, Part I, § 845, pp. 616 and 617. 


Of course where a gift by the husband and wife consists of land or other 
immoveable property a special rule based upon a text of Narada is laid 
down by the Hindu writers that such land is not alienable thoughit may be 
stridhanam, This exceptiou only emphasises the existence of the general 
rule that the wife has capacity to enter into contracts and is unrestricted 
except in cases provided for by express texts. Soalso in Viramitrodaya, 
Ch. V, Part I, S. 8 itis stated: ‘ What the husband promised to give to his 
wife must, when he is dead, be given to her by the son and the like. 
This too is declgred by the same sage: “Property promised by the husband 
to his wife must be paid by his sous just as his debts.” See also Smriti- 
chandrika, Ch. IX, S. 2, v. 25. y 

5. See Manu, Chapter IX, § 195. S.B.E., Vol. 25, p. 371 Yagnavalkya 
E n, P $ , 5 p- 371 Yag ya 
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between the hushand and wife can be taken with reference to 
such property?. 

Notwithstanding the alleged dependant position of women, 
and of wives in particular, which it is said is the view held out 


by our law-givers, a wife can hold property called sfrzdhan in 


the language of Hindu law. Her husband has no control over 
such stridhan? and she can alienate the same at her will and 


1. Atext of Yagnavalkya, Ch. II, § 148, seems to give the husbanf 
liberty to use the wife’s property under certain circumstances: “ A husband 
is not liable to make good the property of his wife, taken by him in a 
famine or for the performance of a duty, or during illness or while under 
restraint.’ Whether this text is only one of moral obligation, z.e , whether 
it can be regarded as giving a husband a legal right to use the property of 
the wife may be a question ; even if it were otherwise, the author of the 
Mitakshara, commenting upon this text, says’that “if, under other circum- 
stances, the husband makes away with his wife’s property and being re- 
quired to refund, and having assets, refuses to do so then a judicial pro- 
ceeding may be entertained between husband and wife.” 

2. Except for the text of Yagnavalkya, Ch. II, § 148 and except under 
the circumstances enunciated therein, this statement is correct and will 
follow from the text declaring the independence of the wife in her siri" 
dhanam cited in the next,note. Thus in the Smriti Chandrika, Ch. 9, S. 2, 
P- 13, itis stated: “As for the husband and the like, they possess no inde- 
pendent power over any sort of stridhana, for Katyayana says :—Neither 
the husband, nor the son, nor the father nor the brothers can assume the 
power over a woiman’s property to take it or bestow it.’? This is because 
the husband and others possess no ownership over such property. Hence 
the same author continues :—"Ifany one of these persons by force consumed 
the woman’s property, he shall be compelled to make it good with interest 
and shall also incnr a fine. If such person having obtained her consent, 
used the property amicably, he shall be required to pay the principal when 
he becomes rich.’’? To the same effect are the passages in Saraswati Vilasa, 
pp. 275 and 276. Although a husband has no control or independent 
power over his wife’s stridhana except in an extreme case referred to in 
Yagnavalkya, Ch. II, § 148, and the wife has independent power over her 
own stridhanaim as will be seen from the passages citedin the next note 
it cannot be said that the Hindu text writers have completely shaken them- 
selves free from the archaic theory ofacommunity ofinterest in property as 
between the husband and wife. In fact tu2 exception referred to by Yagana- 
valkya, Ch. II, § 148, is only a survival of this archaic theory apart from the 
question whether there is any legal right created in the husband under the 
circumstances stated in that case. We have already referred to a text of 
Apasthamba whict declares that husband and wife havé power over their 
common property. See Apasthamba-Prasna II, Patala K. 29, §3:S.B.E., Vol. 
II, p. 170. Apasthamba also says that from the time of the marriage the 
husband and wife ware united with respect to the acquisition of property. 
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pleasure?. In spite of the boasted superior development of the 
English law the conception of property of the wife as distinct 
from that of the husband was quite unkuown to it until quite 





See Apasthamba Prasna II, Patala 6, K. 14, § 19 and 20: S.B.E, Vol. 2, p 137. 
x9 ‘‘(For, from the time of marriage they are united)”. And with respect to the 
acquisition of property. 20. ‘‘ For they declare that it is nota theft ifa 
wife expends money on occasions (of necessity) during her husband’s 
absence.” From this it indeed follows that it would not be theft ifthe 
wife had expended her husband’s money on occasions of necessity. Nor 
would it bea theft on the part of the husband to use the wife’s property in 
times of distress. The Viramitrodaya, in explaining the passage of Yagna- 
valkya, Ch, 2, §141, says by reason of thatand other similar texte the 
husband to that extent is the owner of the wife’s property for the purposes 
and under the circumstances therein stated. Viramitrodaya, Ch. 5. See Part 
I, S.7. Sirkar’s translation, p.226. The author of the Sarasvati Vilasa, how- 
ever, denies even a secondary power to the husband over his wife’s property 
though he seems inclined to think that the wife may have a secondary 
proprietorship in her husband’s property. Sarasvati Vilasa, S. 275. As 
already stated, however, Yagnavalkya’s text creates no legal right in the 
husbandeand the position is similar to the texts giving a right of interdic- 
tion to the son in respect of the father’s self-acqnired immoveables which 
the Privy Council have recently held inculcates no legal rule. See Balwant 
Singh v. Rani Kishori (1898) I. L. R. 20 A. p. 267. 


1. The leading text upon the subject is that of Katyayana cited in the 
Viramitrndaya, Ch. 5, Part I, S. 21, p. 442: ‘The independence of women who 
have received a kind gift, is admitted (in respect of it) for it was given by 
them out of kinduess, for their maintenance; with respect to a kind gift the 
independence at all times of women is proclaimed in making sale or gift ac- 
cording to pleasure even when it consists of immoveable property.” Kat- 
yayana logically denies the right of the hushand to consume or otherwise 
dispose of his wife’s stridhanam. This passage is also cited in Viramitrodya 
Ch. 5, Sircar’s Translation, p. 225: ‘Neither the husband, nor the 
son, nor the father nor the brothers, can agsuine the power over the woman’s 
property to take it or give it away. If any of these persons forcibly con- 
sute 2 woman’s property he shall be compelled to make it good with 
interest, and shall alsoincura fine. If such a person having obtained her 
consent amicably consume her property, he shall be required io pay the 
principal when he becomes rich (enough to pay it). Butif the husband 
have a second wife and do not show honor to the first wife, he shall be com- 
pelled by force to restore her property though amicably lent to him. If 
food, raiment and dwelling be withheld from the woman, she may exact her 
due supply and take a share (of the estate) with co-heirs.” The Smrithi 
Chandrika affirms (Ch. 9, S. 2, v. 12) the independent power of the woman 
over what is called Saudhayika and the husband’s donations except im- 
moveables and states that she has uo independent power over other sorts 
ofthe stridhanam. Seeing that as regardseven a person’s self-acquired 
immoveable estate restictions are stated in some of the texts (such restric- 
tions being only a qurvival of the archaic doctrine of ancient law against 
alienations generally) this statement of the author of the Simritichandrika 
is not surprising especially when we know that the author is oue who is not 
generally in favour of advancing the position of women. The position 
stated by the author of the Viramitrodaya more correctly represents the law 
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recent times?, The doctrine of separate use of the equity 
courts which, however, was distinct and different from the 
doctrine of separate property, came to be recognized only in tne 
18th century?. Again, it was only about the end of the nine- 
tcenth century that English lawyers were able to recognise the 
conception of separate property in the wife which had been 
evolved and worked out in detail by the Hindu lawyers ages 
before the Christian era. So also, according to Englisi law, 





according to which women have independence as regards all stridhanam ex- 
cept in respect of immoveable property given by the husband. This excep- 
tion is based by the author of the Viramitrodaya on a text of Narada. The 
Mitakshara gives only a description of stridhana property. No discussion 
is found either as regards woman’s power of disposal or existence of restric- 
tions. It is only in accordance with Hindu Law that the Privy Council has 
held that a woman has power of absolute dispugal (except possibly in the 
case of immoveable property given by the husband without express pwers 
of alienation) as regards her stridhanam. See, I. L. R. 1 M., p. 281. 


1. The relations between husband and wife according to English 
Common Law are well stated in STORY on Zguity, paragraph 1367 (American 
Edition). The learned writer there observes: ‘It is well-known that at 
coinn law husband and wife are treated, for most purposes, as one per- 
son, tnat is to say, the very being or legal existence of the woman, as a 
distinct person, is suspended during the inarriage, or, at least is incorpora- 
ted and consolidated with that of her husband. Upon this principle of the 
union of person in husband and wife depend almost all the legal tights, 
duties, and disabilities which either of them acquire by or during the 
marriage. For this reason, a man cannot grant anything to his wife, or 
enter into a covenant with her, for the grant would be, to suppose her to 
possess a distinct and separate existence. And, therefore, it is also generally 
true that contracts made between husband and wife, when single, are 
avoided by intermarriage. Upon the same ground itis, that ifthe wife be 
injured in her person or property during the marriage, she can bring no, 
action for redress without the concurrence of her husband, neither can she 
be sued, without making her husband also a party in the cause.” 

2. See POLLOCK on Contracts p. So. See also HAYNE’S Outlines of Equity, 
S. 7 p. 2117. In Macgugen’s Husband and Wife, p. 334, however, itis stated 
that indications of the doctrine are discernible so early as Queen Elizabeth, 
and that it seems to have been plainly recognised by Lord Nottingham, 
Lord Somers and Lord Cowper. The author adds: “Iu Lord Hardwicke's 
time it was perfectly established ; but it was not fortified and made secure 
till Lord Thurlow sanctioned the clause against anticipation, whereby the 
wife, for whose benefit this fabric had Leen reared, was precluded from des- 
troying it.” According to WooD REeNToNn’s Encyclopaedia of the Laws of 
England the doctrine of separate use seems to have its omgin from the 
doctrine of trust in marriage settlement which came for decision in Gore 
v. Knight : (1705) 2 Ves. 535 9. €. 33 E. R.946 ; and the doctrine was upheld by 
the Courts of Equity later. in the middle or towards the end of the eigh- 
teenth. century, See Vol, 6, Husband and Wife, p. 653, 2nd Edition.. 
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no gift could be made by the husband to his wife?, no contracts 
could be entered into between them? and no proceedings could 
be taken as between the husband and wife?. 


In Roman law, in the case ofa marriage with a manus, 
‘cwhatever the wife possessed at the time of her marriage passed 
to the husband by the necessary operation of the law and the 
same rule applied to all property acquired by her after her mar- 
tiage whether by gift, devolution, personal services, or other- 
wise*”, In the case of a marriage without manus, or as it was 
called free marriage, the wife’s ante-nuptial property as well as 
what she acquired during coverture belonged to her alone". The 
Roman law, however, even in such free marriages, recognised no 
mutual gifts between husband and wife and the husband and wife 
could not sue each other for theft or in respect of other matters®. 

As regards the wife’s right of succession prior to the Statutes 
of Distributions the English law was doubtful with respect to the 
personal property of the kusband. In fact the right of the next of 
kin to take as a class was doubtful’. In the real estate she had 
a right of dower. After the Statutes of Distributions (22 & 23, 
Car. II, c. X and I Jac. II, c. 17) the wife gets one-third in the 


1. According to Littleton (60 Litt. 112-A) “A man may uot grant nor 
give his tenements to his wife during the coverture, for that his wife and 
he be but one person in the law.” Lord Coke adds to this: “ A man can- 
not covenant with his wife to stand seized to her use ; because he cannot 
covenant with her for the reason that Littleton here yieldeth.’” See also 
WILLIAMS on Real Property, tgth Edition, p. 305. 

2. In MACQUEEN’S Husband and Wife it is stated that according to | 
Common Law a person could not convey or transfer either real or personal 
property to himself, whether alone or jointly with another. It followed 
from this that neither husband nor wife could contract with the other. 

3. Even now the law of England is that the husband and wife can- 
not sue each other in tort unless the action be brought by the wife for the 
protection and security of her separate property ; see Woop RENTON’S 
Encylopaedia of the Laws of England, Vol. 6, Husband and Wife, p. 684. See 
also MACQUEEN’S Husband and Wife, p. 451. 


4. Sohmn’s Institutes of Roman Law, S. 81 sub. sec. I p. 369. 

5. Do. S. 18 Sub. S. 2 p. 371 

6. Do. S. 81 Sub. S. 2 p. 371. 

7. At anwrate there was no legal remedy available prior to those 
statutes though by 13 Ed. J, Ch. 19, it was enacted that the ordinary should 
be bound to answer the debts of the intestate; that was only with reference 
to the debts and there was no process to compel theordinary to make-a distri- 
pution, See Win.ram’s Personal Property, 16th Edn. pages 473 aud 47. 
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presence of issue and half when there isnone. Under the Roman ' 
law, “in compensation for the rigorous subordination of the wife 
to her husband in proprietary matters she is given just the same 
rights of succession on her hushand’s death as though she were a 
filia familias, t. e., she is counted together with her children as 
one of the ‘sae heredes? of her husband. A free marriage, 
according to the civil law, did not give mutuai rights of succes- 
sion between husband and wife as such.2 The pretorian law 
allowed stich succession where none of the relations succeeded to 
the inheritance.2 Again, the Hindu law, unlike the Roman jaw, 
gives a mutual right of succession to the husband and wife in 
case of intestacy of either, and this right of the wife’s succession 
is a primeval one according to Vivada Chintamani * and unlike 
the French law gives no present commumity of interest.° In the 
quaint language of some of our commentators, the Nibhand hana- 
kars, the wife being the surviving half of the husband, nobody 
else could take as long as such half survived, and her exclusion 
by the son might be explained on the ground that the latter was 
not merely the half but the whole of his father. 


(To be continued). -- of LES: LF 


L plume 


“1. Sohmn’s Institutes of Roman Law, S. 81, Sub. S.1, p. 360. 

2. Do. S. 81, sub. S. 7 p.370. 

3. Do. at p. 371- 

4, See Tagore’s Transiation, p. 290. 

5. See Wood RENTON and PHILLIMORE’S Comparatize Law of Marrige 
and Divorce, p. 476. Community of interest in property was apparently the 
rule even under the ancient Hindu Law. Apasthamba Prasna II, Patala 
1, K.2ọ9 v.3. also Prasna Il, Patala 6 K. 14, v.20. Saraswati Vilasa, 
S. 275. Smritichandrika Ch. 9, 5.2 Pl. 13. See Smritfchandrika Ch. 11, 
S. 1, P1. 6. A text of Brihaspati is also cited in Placitum 4 of the saine 
chapter. See also the text of Prajapati cited by the author of Smriti- 

' chandrika, Ch. 11. S. I, Pl. 12. 
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TRANSLATION 


OF 


APARARKA’S COMMENTARY ON YAGNAVALKYA. 


(Continued.) 


See “ The aurasa is the son procreated on the lawful 
—— wedded wife. Equai to him is the son ofthe appoint- 
EE iiee ed daughter. The kshetraja is one begotten on the 
sous. wife bv a sagotra or by some other.” 128 
“The gudhotpanua is a son secretly produ- 

ced in the house. The kanina is a son born of an 
unmarried woman. He is considered as the son of 


his maternal grandsire.” 129 


“A paunarbhava is the son begotten on a woman 
whose [first] marriage has not been consummated 
on one who had been deflowered (before marriage). 
He whom his father or mother gives in adoption 
shall be considered to be the dattaka.’’ 130 

“ The krita is one sold by them. The kritrima 
isa son adopted by a man himself. The svayaim- 
datta is one who gives himself. The sahodaja is one 
accepted while yet in the womb.” 131 


& The son deserted for any cause by the father 
and mother and who is taken as a son is the apavid- 
dha.” 132 


He who is born of the dharma patní (wife) is known as 
the aurasa son. She with whom he observes his religious duties is 
the dharma patni. Though even the term patni (by itself) 
indicates companionship in religious duties, yet by the use of 
the term dharma,here patni means only wife. By the term 
dharma patni the Sudra wife is excluded because of the 
absence of her companionship in religious duties. 


Vasishta sayg :—‘‘A Sudra wife is only for conjugal felicity 
and not for religious duties.” ` 


For this reason, her son is not an aurasa son. Therefore 
Manu has spoken of him as a substitute for a son. 
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“ Ofthe twelve sons of men, whom Manu, sprung from the 
self-existent, has named, six are kinsmen and heirs; six not 
heirs (except to their own fathers) but kinsmen.”? 

“The son begotten by a man himself in lawful wedlock 
(aurasa), the son of his wife begotten zz the manner before described 
(the kshetraja), a son given fo zm, a son of concealed birth, or 
whose real father cannot be known, and a son rejected by hes 
natural parents are the six kinsmen and heirs.” 

“The son of a young woman unmarried, the son ofa preg- 
nant bride, a son bought, a son by a twice-married woman, a son 
self-given, and a son by a Sudra, are the six kiusmen, but not 
heirs to collaterals. ”3 E 

“The wise declare that these eleven sons (kshetraja and the 
rest as enumerated) are substitues zz orser for sons of the body, 
for the sake of preventing a failure of obsequies.” + 

They say that to the wise man who is afraid of the omission, 
in the absence of the aurasa son by reason of the default of the 
obsequies performable by him, the eleven commencing from the 
kshetraja are the substitutes of the son. Though the son by the 
Sudra wife isone ofthe substitutes of the son it has been 
said when dealing with partition among “sons” that he (the 
Sudra son) also getsa share even when there is an aurasa son, 
That is why Yagnavalkya did not include him among the substi- 
tutes. It need not be asked why the Sudra son has been declared 
to be not an heir.” (For) it has been‘said by Manu that he 
has no share when heis possessed of wealth given by his father 
out of (his) pleasure. 


“ Theson of a Brahmin, a ‘Kshatriya, or a Vaisya by a Sudra 
woman, shall inherit no part of the estate,’’6 


Or (in thealternative) the text that he is not an heir means 


he does not take mor2 than a tenth part. 
Manu himself bas said:— 


« But whether the Brahmin have sons or have no sons by wives 
of the three first classes, no more than a tenth part must be 
given to the son of a Sudra.’’”. 

As to the halance after (deducting) the tenth part, Brihas- 
pati , says that the wealth of one who is sonless belongs to the 





sapindas: J 
I1. Manu, Ch. IX, §. 158. 2+ Manu, Ch. IX, § 159. 
3. Manu, Ch. IX, §. 160. 4. Manu, Ch IX, §. 180. 


5. See above, Manu, Ch. IX, §. 160. 6. Manu, Ch. IX, §. 155. 
7- Manu, Ch. IX, $. 154. 


Slokas 
128-132. 
Several 
kinds of 
sons. 


-Slokas 
128-132. 
Several 
kinds of 
sons. 
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«« An obedient and excellent son ofa man having no other male 
issue, shall receive a maintenance (though he be born of a Sudra 
woman) ; let the sapindas take the remainder.” ? 


(Now) turning to the subject, he who is born of a twice-born 
woman lawfully wedded is an aurasa son; this is an appellation 
with a meaning, Therefore one who is born of the breast is an aurasa, 
By this, the characteristic of an aurasa is the procreation by one- 
self. So also Vasishta says :— 


« He who is procreated in one’sown wedded wife by himself is 
the first.” ? 

“ First ” means ‘principal.’ By that, he is the person 
principally meant by the term “son.” But the Kshetraja and 
others are secondary. Therefore, by the words “the aurasa is 
the one born of a Dharmapatni”, the characteristics of an aurasa 
son have been completely mentioned. ‘ His eqizal,” z.e., “equal 
with the aurasa” is the putrika putra. The appointed daughter 
herse]f is the putrika putra. She becomes equal to tbe aurasa son 
as she has the characteristics of an aurasa son except his mas- 
culineness. ‘Therefore Brihaspati says :— 


“Of the thirteen sons mentioned in succession by Manu, the 
legitimate son of the body (aurasa)and the appointed daughter 
(putrika) continve the family”.? 


“ As in default of ghee, oil is admitted by the virtuous as a 
substitute (at sacrifices), so are the eleven sons (admitted as 
substitutes) in default of a legitimate son of the body and cf an 


appointed daughter.*” 


Even the son of the (putrika) appointed daughter is termed 
putrika putra. ‘Therefore Vasishta says :— 


“I shall give thee a brotherless damsel, decked with orna- 
ments; the son whom she may bear, shall be my son”.® 


Gautama :-—" A father who bas no (male) issue may appoint 
his daughter (to raise up a son for him) presenting burnt offerings 
to Agni (fire) and to Prajapati-(the lord of creatures) and addressing 
the bridegroom with these words; “ Hor me be (thy male) offspring.” 
‘Some declare, that (a daughter becomes) an appointed daughter 
solely by the intention (of the father)! Owing to this doubt one 
should not marry a brotherless bride.” 6 


S. B. Ei, Vol. 33, p 374. Brihaspati, Ch. 25, §. 3I. 

S. B. Vol. E. 14, p. 85. Vasishta, Ch. 17, §. 13. 

S B. E. Vol..33, p. 375- Brihaspati, Ch. 25, §. 33. 

E., Vol. 33, p. 375- Brihaspati, Ch. 25, §. 34. 

E., Vol. 14. p. 86. Vasishta, Ch. 17, § 17. 

H., Vol. 2. pp. 301, 302. Gautama, Ch, 28,§ 18, 19. 


Duan y 


S. B. 
S. B. 
S. B. 
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Jabali :-—“ The man who knows Dharma should give away the Slokas 
putrika (appointed daughter) after presenting burnt offerings 128-132 
(cooked food) to Agni (fire) and Prajapati (the lord of creatures) iia 
as prescribed by the Sthalipaka ceremony, So also while giving kinds of 
away the son (in adoption)”. sons. 

He who is procreated on one’s field (wife) either by a person 
of the same gotra as that of the owner of the field (wife) or by 
(other) relative at the direction of the owner, is known as 


kshetraga and becomes the son of the owner of the field (wife).+ 


He who is born of the wife in the house secretly by a 
father whois not known becomes the son called Gudothpanna 
(secretly born) of him who is the owner of the mother. 

This (son) is mentioned next to the Asketraza because of his 
being equal to himon account of his being procreated by 
another on one’s wife. He who is born of a maiden who has not 
been married is called kanina ; (he) is the son of the maternal 
grandfather. So say Manu aud others. He too is metitioned 
next to gudhotpanna (the son secretly born) on account of his 
similarity to him by reason of his being born inthe field, more 
- or less his own, in the shape of a daughter. 


Vasishta:—‘“ If an unmarried daughter bear a son begotten 
by a man of equal caste, the maternal grandfather has a son through 
him ; he shall offer the funeral cake and take the wealth (of his 
grandfather)’’.? 

She who has not been promised by word of mouth is one not 
given (married): By the (use of the) qualification ‘ not 
married,” a son born of a daughter after promise and before 
marriage becomes only the son of the person marrying. 

Holding the same view, 


Manu says :—“ A son, whom the daughter of any man privately . 
brings forth iu the house of her father, is described as a kanina (son 
begotten on an unmuried girl) and asthe son of the person 
marrying.”? 

aqai Akshatdydm—(whose first marriage has not been 
consummated) means the wife of a hermophrodite, etc., whether 
a widow or not (remarried). 449} Kshkatuyam (who has been 
deflowered) means a wife who has been enjoyed by another but 
who has been again accepted and remarried (by the husband). 
The person who is born of thesevis called a paunarbhava. 


1 S. B. E., Vol. 14,;p. 87. Vasishta, Ch. 17, § 23. 
2. Mann, Ch. IX, § 172, 


2 
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See The remarried woman has been dealt with in the first 
I28- $ . : 
2 chapter +. All these have been mentioned first owing to their 


a nearness (contiguity) on account of their procreation in a field 

sons. pertaining to oneself. Those who are not even counected with 

. the field (wife) are mentioned later in theview that they are 
inferior. 

Of them, he who is given either both by the father and 

. mother, or by the father or by the mother with (her) husband's 
permission, becomes the son called dadfaka to the person to 
whom heis (so) given. 

Manu :—fe, whom his father or mother wth her husbana’s 
assent,? being affectionately disposed, gives to another as his 
son, in adversity (z, ¢., provided that the donee have no issue)? if 
the boy be of the same class is considered as a son given, she 
gift being confirmed by pouring water”. + 

By pouring water—is (used) as indicating the charac- 
teristics of all kinds of gift. 

‘In adversity ? means in famine, etc. In the alternative, an 
adversity to the donee, z.¢., in the absence of a son. ‘Of the same 
class’ means—both the donor and the donee being of the same 
caste. ‘Affectionately disposed’ means not by fear, etc. 


So also “ A given son must never claim the family (gotra) and 
estate of his natural father : the funeral cake follows the family and 
estate ; but of him, who has given away his son. the funeral obla- 
tion is extinct.’’® 


Therefore .he adopted son shall not take the gotra and 
wealth of the :ətural father. He shall not also give the 
funeral cake. But he shall take the gotra and wealth of the 
second (adoptive) father and shall give him funeral cake. The 

e funeral cake is illustrative of all the funeral ceremonies. 

In thesame manner, the son adopted by a man himself 
(kritrima) the son self-given, and the sondeserted (by his parents) 
and taken on account of their similarity in characteristics. 

After mentioning the thirteen kinds of son, their status 
has been described in the order of caste in Brahmapurana. 


. Ch. I, § 67 and commentary thereon. 
Gloss of Kullaka. 


Kulluka reads Sif 


Manu, Ch. IX, § 168. 
Mann, Ch. IX, § 142. 


Ah OH 
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The given (adopted) son, the son selfgiven ; the son adopted 
by oneself (without being given by another):the son bought, and the 
son deserted (and taken); all these shall be supported always (as a 
duty). 


They are of separate gotras, of separate funeral cakes and pro- 
ductive of different families, They partake of three days’ pollution 
in (cases of) birth and death. There is also another son known 
in the sastras as the pavasava (caste) who is bornofa Sudra 
woman whose raiment and food are supplied by a Brahmin and 
connected (with him) either by seed or field and which son 
acts as his servant. These do not become the sons of Kshatriyas 
whose vocation is war and destruction aad who are (consequent- 
ly) consumed by curses. To them (the Kshatriyas) either the 
aurasa son or the son of the appointed daughter is declared as son. 
Let it be known that the eleven sons like #shetvaja and others who 
are of a separate gofva are not declared as sons in their case, though 
they merely continue the line of ancestors. They perform the srad- 
dhas to them (the Kshatriyas) just as a ,slave would do. 


All except the son of concealed birth, the son of a maiden, of a 
pregnant bride, of the wife begotten by another with leave and of a 
twice married woman become the sons of a Vaisya. These (excepted) 
five are avoided even for fear of punishment by the King. 


No son is recognized in the case of a Sudra who is of the servile 
profession, dependant upon others and whose body is subject to the 
control of others. Therefore he who is born to a slave by a slave is 
himself a slave. 


Vasishta:—“ Man formed of uterine blood and virile seed 
proceeds from his mother and his father (as an effect) from its 
cause.” 

‘ « (Therefore) the father and the mother have power to give, to 
sell, and to abandon their (son). “ But let him not give or receive 
(in adoption) an only son.” 

«For he (must remain) to continue the line of ancestors.” 


«Let a woman neither give nor receive a son except with her 
‘husband’s permission.” 


« He who desires to adopt a son shall assemble his kinsmen, 
announce his intention to the king, make burnt offerings in the 
middle of the house, reciting the Vyahritas, and take (asa Son) a 
person not being his relative and who has himself his relatives close 
by.” 


“u But if a doubt arises (with respect to au adopted son (who is 
having his kinsmen away) (the adopter) shall set him apart like a 
Sudra.”’2 : 


«For it is declared in the Veda, ‘* through one he saves 
many,” ? . : 





I. Vasishta original is otherwise: Itreads as “a not remote kinsman, 
just the nearest among his relatives” Reads are fot sara. 
2. Vasishta ch. 15, § 1 to 7: $. B. E. Vol. 14, pp. 95, 76. 


Slokas 
128-138. 


Several 
kinds cf 
sons. 


Slokas 
128-132, 
Several 
kinds of 
sons. 
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An only son shall not be given. The word “ given” is used 


_illustratively. This prohibition applies to sale, etc., also. By 


parity of reasoning the ceremonies that “ the kinsmen shall be 
assembled,” etc., apply to sale, etc., the words “the son shall 
be taken” being used illustratively. ‘‘ With relatives not far 
away ” means with kinsmen who do not live far away. 


By the relatives not being of a distant place, his (the 
* adopted son’s) good descent is likely to be ascertained. There- 
fore “not remote kinsman” means that a person whose family 
is known should be taken; and not that he should be taken in 
the presence of relatives by reason of the realization of that 
(meaning) from the words “assembling the relatives.” srafasE 
Asanntkrishiam (not being his relative) means that only a person 
not related shall be taken. Where a doubt arises as to his caste, 
thurébhandhavam (with kinsmen far away) -means having 
relatives who are living at far off places, He shall be kept like 
a Sudra, till the matter is ascertained. The meaning intended 
is that the matter should be ascertained (even) with great effort. 
In this matter, the author (Vasishta) cites a Srufz (quotation 
from the Veda), namely: “ It is ordained that through one he 
saves many” :—t. ¢., through one son, he saves many ancestors. 
‘Therefore, the meaning intended is that only a son whose family 
‘is known shall be taken ; and no other. He whois got by pur- 
chase from his father and mother is known as the son named 
krifa; while the son named &rztrtma is he who is made a son by 
a person himself by ‘saying: ‘You shall become my son.” He 
who gives himself voluntarily saying ‘I shall be thy son ” is 
the son called swayamdatta. He who is born of a woman who 
is being married (with him in the womb)is called sehodaza?. 


Manu:— 


* He is called a son bought, when a man for the sake of having 
a son (to perform his obsequies) purchases from his father and mother‘ 
whether the boy be equal or unequal (¢o himself in good qualites, for 
in class all adopted sons must be equal), ; 


Equal or unequal is a term used with reference to qualities 
and not with reference to caste. 


e He is considered as a son made (or adopted) whom a man takes 
as his own son, the boy being eņual in class, endued with filial 





—_———— a, 


2. Mant Ch, IX, K. 174, 
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virtues, acquainted with the merit of performing obseguies to his 
adopter aud with the sin of omitting them’? 

Here the reference to equality is with regard to caste. 

“ He who has lost his parents, or been abandoned by them with 
just cause, and offers himself to a man as his son, is called a son self 
given.” 2 ? 

(Just) cause for abandonment is degradation ; “offers him- 
self’ means gives himself up. : 


“Ifa pregnant young woman marry, whether her pregnancy be 
known or unknown, the male child in her womb belongs to the 
bridegroom, and is called a son received with the bride.” 3 

He who is forsaken by his parents for any cause other than 
patitya (degradation) and taken by another, becomes the son 
deserted aaa of the person (so taken). 

Manu :— : 

« A boy Sioa a man receives as his own son, after he has been 
deserted without just cause by his parents, cr by either of them, ¿f one 
be dead, is called a son deserted .”4 ` 

S. SRINIVASA AIYAR. 


{To be continued). 





NOTES OF INDIAN CASES. 


Arakal Joseph Gabriel v. Domingo Inas:—[.L. R. 
34 M. 80.—We have doubts about the correctness of the conclusion 
adopted by the learned judges in this case. The teasoning of 
the learned judges can also hardly be justified. We have the 
high authority of the Privy Council to say that the rule of joint 
tenancy isan extremely technical rule of English conveyancing— 
Jogeswar Narain v. Ram Chandra Duit.© There can, therefore, 
be no justification for applying circumstances of this kind unless 
there is statutory authority or a course. of decisions compelling 
judges in this country to adopt this extremely technical rule. 


Even in England this rule is regarded as of a highly technical: 


character and English courts (especially) took considerable 


1, Manu, Ch. IX, § 169. : _ 2 Manu, Ch. IX, § 177. 
3. Manu. Chi IX P: 173: © >“ A Manty Ch. IX, § 7. 
5 (1896) I. In R. 23 C. 670-at.679: ; 


Slokas 
128-132, 


Several 
kinds of 
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“latitude in construing a tenancy in common without the 
words equally to be divided on the foot of the. document.” 

English Courts of Chancery which looked upon the 
right of survivorship in odious terms construed against 
joint-tenancy to prevent the bardship and injustice resulting 
from the right of survivorship which was essentially involved in 
the doctrine of joint-tenancy. The principle upon which this 
presumption was made by English Law is thus stated 
in CRUISE’S Digest, Vol. II, Title of Joint-Tenancy page 431. 
“But where lands are granted to two or more persons, to hold 
to them and their heirs, for term of their lives, or for term of 
another’s life, without any restrictive, exclusive, or explanatory 
words ; all the persons named in such instrument, to whom the 
lands are so given, takea jòivt estate, and are called joint-tenants. 
For the law will interpret a grant of this kind so as to make 
allits parts take effect, which can only be done by creating an 
equal interest in all the persons who take under it.” If this is 
the principle, we can hardly understand why there should be 
a presumption in favour of joint-tenancy -when effect can be 
given to the principle by construing the grant as creating a ten- 
ancy in common. 

It is said by the learned Judges that the English rule as to 
presumption of a joint-tenancy is adopted by the Indian Legisla~ 
ture in the illustration to S. 93, of the Indian Succession Act. It 
must be observed that there is no section in any Indian Statute 
(either in the Transfer of Property Act, which deals with trans- 
fer of property, or the Succession Act, which deals with the rule 
as to the construction etc., of wills) adopting the English rule. 
If the Legislature had intended that the English rule shouldapply, 
it would have been easy to say so in any of these Acts S. 93 of 
the Succession Act, has no bearing whatever upon the question. 
That section does not say that a legacy given to two persons 
simpliciter is a legacy to the two jointly. All that it enacts is 
that if a legacy be given to two jointly and one of them 
dies before the testator, the other legatee takes the whole. S. 93 
applies to a case where obviously no interest has vested in any of 
the legatees. It isa well-known principle in the construction of 
statutes that illustrations cannot override the sections and that 
the illustrations should be given up if the plain language of the 
section compels us to do so. ° 
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In the present case, all that can be said is that the legislature 
which was concerned with the passing of the Act X of 1865, 
thought that in their view a legacy to A and B would be a 
legacy given to two persons jointly within the meaning of S. 93. 
They were not enacting as law that a legacy of that character 
should be construed as creating a joint-tenancy as known to the 
English law. We have known it to be a principle that the law 
of wills follows the law of gifts. In the case of a gift the interest, 
vests from the moment of the gift whereas in the case mentioned 
in the illustration no interest is vested in the legatees who die 
before the testator. The principle mentioned in the section and 
exemplified by the illustration can hardly apply, if the case were 
one of gift. 

The learned Judges seem to think that the. Legislature by 
the illustration created a rule of presumption in favour of joint- 
tenancy and upon this view proceed to state that its non-extension 
to the case of gifts should be shown by those who so assert. We 
have already stated our view that the Legislature cannot be 
said to have laid down any rule of presumption in the case of 
devisees so as to be binding upon the courts in this country. 
Unfortunately there is no report of the contents of the document 
which has been construed by their Lordships in this case. Reli- 
ance was placed by the appellant’s vakil upon aclause in the 
gift which provided for the handing over of the possession of the 
property by the guardian as each child attained majority. The 
exact terms of the clatise are not given and so it is difficult to say 
what is the proper construction to be placed upon the clause. 

But if each child should be placed in possession as each 
attained majority, possession could only be given to each of 
his share, and if possession was to be given to both of them 
on attaining majority that might be different. The clause as to 
handing over possessiou as each attained majority would 
seem to show that the intention wasto divide the estate and to 
create a tenancy in common. 


Again, the document is only in the vernacular, and in all verna- 
cular conveyances itis usual to insert a clause that the donees 
should enjoy the property hereditarily. If the gift is to Aand Band 
their heirs, then according to the English law the heirs of both will 
be entitled to take. There may be a joint estate for the lives of the 
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donees but on tbe death of the survivor the heirs of the two 
donees will be entitled to take equally. ` This is clear from the 
following passage in Littleton:— 


“If lands be given totwo men,and to the heirs of their bodies 
begotten, the donees have a joint estate for term of their lives, 
and yet they have several inheritances. For if one of the donees 
hath issue and die, the other which surviveth shall have the whole 

“term for his life: and if he which surviveth also have issue and die, 
then the issue of one shall have one moiety, and the issue of the 
other the other moiety; and they shall hold the land between them 
in common; and are not joint-tenants, but tenants in common, 
And the cause why such donees havea joint estate for term of their 
lives is, for that at the beginning the lands were given to them 
two ; which words, without more saying, make a joint estate to 
them for term of their lives. And the reason why they shall have 
several inheritances is this, inasmuch as they cannot by any pos- 
sibility have an heir between them, as a man anda woman may, 
the law will that their estate and inheritance be such as is reason- 
able, according to the form and effect of the words of the gift and 
this is, to the heirs which the one shall beget of his body by any 
of his wives ; and to the heirs which the other shall beget of his 
body by any of his wives; so as it behoveth by necessity of reason 
that they have several inheritances.” 

Secretary of State tor India v. Muthu Veeranna 
Reddy—I. L. R. 34 M. 82.—We can hardly regard this deci- 
sion as satisfactory. If under the common law of India there 
isa duty imposed upon the Zemindar and the Government to keep 
tanks in proper repair and by virtue of that duty the law confers 
upon them certain rights and powers, it seems unreasonable to 
hold that the failure on their part to discharge their duties is not 
actionable. Whatever view may be taken as to the position 
between the Government and the ryot—whether the duty of 
the Government to supply water for purposes of irrigation rests 
upon the so called Indian common law or upon contract—it 
is certain that there is a legal duty onthe part of Govern- 
ment, and this breach of the duty must surely be actionable. The 
damages to which the ryot will -be entitled will be the loss sus- 
tained by himby reason of the breach of duty by the Govern- 


ment. 
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Apart from any defence which may avail to the ryot when 
sued for rent or kist this loss will be the profitwhich the ryot 
will have earned by raising ‘the usual crop, that is, the value 
of the crop minus the expense of cultivation and the Govern- 
ment kist payable on the land. We think the claim for dama- 
ges is upon principle unanswerable and the fact that no cases 
have come before the courts involving a claim suchas the present 
can be no answer to the plaintiff’s claim. In fact there are many, 
reasons why such aclaim may not have come for adjudication. 
Ryots in this country and people in general will rather submit to 
the inevitable than think of suing the Government. Secondly, 
itis only by recent cases that the claim of the Government to 
make repairs or to construct irrigation works or to distribute 
water has been placed on a high pedestal so as to conflict even 
with the rights of ordinary persons. 


This case goes to the farther extreme and its effect is to give 
absolute discretion to the Government without even a remedy for 
the ryot on whose behalf this right is said to have existed when 
by reason of the Government’s default loss ensues to the ryot. 


If there is only aright without a corresponding duty in 
favour of the person for whose benefit thisright is conferred, 
the decisions which go to the length of holding that the right 
can be exercised so as to override the rights of others can hardly 
be justified. We shall refer to this question later on. 


Venkatasawmi Pillai v. Suppa Chetty—I.L.R. 34 
M. 90—We doubt whether the constructiou placed by the learned 
judges upon S, 17, Cl (2), of the Registration Act is correct. 
The lease in this case was for 3 years and the rent fixed was a 
consolidated amount of Rs. 54 and ro bundles of betel leaves. 
It must be admitted that it comes within the clause as being a 
lease for a term exceeding one year. Unless exemption is 
claimed under the proviso, it is clear that registration is necessary. 
The person who claims the exemption must show that his 
case comes under the proviso, and if he cannot show that, he 
cannot have the benefit of the exemption. In order that the 
proviso may apply two conditions have to be satisfied : ‘first, the 
term of the lease should not exceed five years, and secondly, the 


annual rent reserved by the lease should not exceed Rs, 50. 
6 
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The proviso obviously does not apply to a ease where the Jease 
has not reserved an annual rent. The proviso only applies to 
leases of a certain character. This is clear from Cl. (d) which 
says that a lease reserving a yearly rent merely is compulsorily 
registrable. In order that the proviso may apply to such 
leases the proviso states expressly that the annual rent reserved 
should not exceed Rs. 50. The learned Judges seem to think 
that, ifno annual rent is at all reserved and the term is less than 
5 years, the lease will fall-within the exemption. This was 
merely begging the question they had to decide and we should 
think it clear upon the construction of the clause and proviso 
that such a lease was not within the exemption. 


While a consolidated lump sum is to be paid in advance or is 
to be paid on a certain day it is absurd to suppose that there is 
a reservation of annual rent when there is no intention on the part 
of the parties to reserve a yearly rent. The learned Judges next 
suggest a difficulty in a case with reference to which no 
difficulty can arise. They say, “suppose the term is any 
period less than 5 years and one consolidated rent is fixed ata 
thousand rupees, are we then at-liberty to hold, because there is 
no annual rent, that the annual rent reserved does not exceed 
Rs. 50?” The learned Judges imagine a difficulty in the case 
thus stated by them and abstain from solving the same. 

Of course the view taken by the learned Judges gives rise to 
all these difficulties. Upon the view that we have suggested as 
to the construction of the proviso, and that has been adopted by 
Mr. Justice Miller, there can be no doubt that in the case sugges- 
ted the lease although for 5 years does not come within the 
proviso as the second requisite is not satisfied ře., as no yearly 
rent reserved at all. 

SUMMARY OF ENGLISH CASES. 
Campbell v. Paddington Corporation. 
[1911] I. K. B. 869. 
Public nutsance—Obstruction of view—Pecuntary loss— Damage. 

Plaintif had a good and uninterrupted view from the 
windows of her house of a certain public road along which 
a public procession was announced to pass. Certain persons 
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agreed to take and pay for seats on the first and second floors 
of the house to see the procession. The defendants, a borough 
council, in pursuance ofa resolution ordered the erection of a 
stand in that part of the road where plaintifi’s house was situated. 
This stand was a public nuisance and it completely obstructed 
the view of the road from plaintiff's: windows. The persons 
who agreed to take and pay for seats asked to be reléased and 
plaintiff had to release them from the agreement. In an action, 
by plaintiff to recover damages for wrongful interference with 
her right and for loss caused by the unlawful act of the defend- 
ants—Held that the plaintiff was eutitled to recover as damages 
the benefit which she would otherwise have enjoyed. 





Rex v. Garret-Pegge: Brown Ex parte. 
[r911] 1 K. B. 88x. 


Justice of the Peace—Summary jurisdictron— Issue of summons 
without seal—Defect in form ; effect of-Summary Furisdiction Act. 


Section 1 of the Summary Jurisdiction Act provided “ that 
no objection shall be taken or allowed to any summons 
for any alleged defect in substance or in form,” A certain 
person was charged before a Justice of the Peace with 
an offence punishable under the Act. An instrument which 
bore no seal but wasin all other respects sufficient under the 
rules as a summons was issued by the Justice and served on the 
person charged. He appeared before the Justice and objected 
to the jurisdiction. The objection was overruled and he was 
convicted, and arule nist having been obtained to quash it, 
it was held that absence of aseal was only a defect in form 
under the Act and the conviction was good. 





In re Anderson, [1911] 1 K. B. 897. 

Bankrupicy—New Zealand—Domictl—Personalty in Eng- 
land—Subsequent bankupicy in England—Title of Oficial 
Assignee, New Zealand—Priortty—Notzce to settlement trustees. 

A debtor who was entitled to a reversionary interest in per- 
sonalty in England and whose domicil was English was adjudica~ 
ted bankrupt in New Zealand in 1898. The reversionary iaterest 
by oversight was not included in the assets of the bankrupt. In 
1904 the debtor was adjudicated bankrupt on the petition of 
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some creditors in England. The Official Trustee in England dis- 
covered the fund and gave notice of his right to the trustees of 
the settlement : He/d that the Official Assignee in New Zealand 
was entitled to the fund even though he had not given notice of 
his title to the trustees of the fund. 





Lurcott v. Wakely & Wheeler. 
Lī911] 1 K. B. 905 (C. A.) 

Landlord and tenant—Lessee's covenant tokeep in thorough 
repair and good condition—Constructton—Liabtlity of lessee. 

A lessee of a house covenanted to substantially ‘keep in 
thorough repair and good condition” the demised premises and to 
deliver the said premises being so repaired and kept at the end 
of the term. The reversion of the house was assigned to the 
plaintiff and the unexpired portion of the lease to the defendants. 
Shortly before the close of the term the County Council 
gave notice to the plaintiff to remove a certain wall as being 
dangerous to the public. The plaintiff called upon the defen- 
dants to comply with the notice which they refused to do. The 
plaintiff after the expiry of the term demolished the wall under 
orders of a Magistrate and rebuilt the wall. The house was old 
and the wal] was decayed by age, and the wallcould not have 
been repaired-except by rebuilding. edd, in an action by the 
plaintiff to recover the cost of repairs, that the defendants were 
liable to pay the cost of taking down the wall and rebuilding it. 





Riddel Brothers v. E. Clemens Horsted. 
[r911] x1 K. B. 934(C. A.) 


Sale of goods—C. F. I. cantract, terms net cash—Payment 
agatnst shipping documents—Not tncluded— Construction. 


Where a contract for the sale of some goods to be shipped 
from thePacific Coast to England provided that the buyers should 
pay for the said goods at a certain rate “ C. F. I. to London ete, 
terms net cash” and there was no provision for payment against 
shipping documents: edd, in an action for breach of the contract, 
by Vaughan Walliams L. J.and Farwell L. J, ona construction 
of the contract (Kennedy L.J. dissenting) that the buyers were not 
bound to pay ou tender of the shipping documents but were 
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entitled to refuse payment until inspection on arrival of the 
goods. . 


Decision of Hamtlton T reversed.’ 





Rex v. Bates. [1911] 1 K. B. 964 (C. C. A.) 


` Criminal law— Prosecution—Consent of Attorney-General not 
obtained—Furisdiction.—No substantial miscarriage of Justice— 
Explosive Substances Act—Court of Criminal Appeal Act, 1907. 


A certain person was charged with an offence under the 
Explosive Substances Act and convicted. The consent of the 
_ Attorney-General, which was necessary to the prosecution, was not 
obtained. Held, on appeal by the prisoner, that the failure to 
obtain the consent of the A.-G. deprived the court of any juris- 
diction: to try, that the Court of Criminal appeal had no power 
to deal with the case, and that the conviction should be quashed l 
even if there was no substantial miscarriage of justice. 





Simmons v. Liberal Opinion, Ltd.: Dunn Jn 7e. 
[1911] 1 K. B. 966 (C. A) 


Costs— Solicitor - conducting defence—Implied warranty - of 
authority— Defendant unknown or non- A OEREO ferson- 
ally itable. 


A solicitor must be held to warrant the authority he claims 
as representing his client and as such personally liable for the 
costs of the other party if it is proved that the client for whom 
he is supposed to act is unknown or non-existent . 





Roles v. Pascall & Sons. [1911] IK. B. 982 (C. A.) 


Employer and workman—Compensation—Failure to give notice 
—Ignorance of existence o Act—Reasonable cause—W orkmen's 
Ach 1906, 


A workman who was injured in the course of his employ- 
ment failed to give the requisite notice for compensation 
within the time limited by law. Æeld that ignorance on the 
part of a workman of the existence of the Act and of his right to 
any compensation for injury arising out of his employment is 
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neither a “mistake” nor a “reasonable cause” for not giving 
notice as required by the Act. 





London County Council v. Fairbank. 
[r911] 2K. B. 32. 
Hackney carriage— What constitutes keeping—Revenue—Lreence. 


Where the Inland Revenue Act made all persons who kept 
a greater number of carriages than they were authorised under 
the license liable to a penalty, it was eld that a cab-owner who 
had a large number of spare cabs ready and intended to be used 
could not be said to keep them until he should actually use the 
cabs. 





Rawlins v. Fisher. [r911] 2 K. B. 93. 


Foreign fudgment—Criminal prosecution—Damages—Decree 
for—Enforceabtlity. 

According to the French law an injured person may inter- 
vene in the prosecution of an offender and putin a claim for 
damages. The Judge may try this claim along with the charge 
for causing injury and award damages when punishing the 
accused for the offence. eld, in that case the judgment is sever- 
able and that portion awarding damages may be enforced in an 
English Court of Law and that the rule of International Law 
prohibiting Courts of Justice from executing ‘penal judgments of 
Foreign Courts does not apply. 





Times Cold Storage Co. 7. Lowthes Blankley: 
Lowthes Blankley v. Times Cold Storage Co. 
& New Zealand Shipping Co. 
[1911] 2 K. B.. ror. 
Practice—Adding party—Counter-claim— Alternative cause of 
aciton—County Court Rules, Order X, 7. 22. 
A defendant cannot, under Order X, tule 22, join a person as 
defendant to a counter-claim against whom he alleges he has an 
alternative cause of action, for it will seriously embarrass the 


plaintiff in the action and possibly deprive him of his just tights 
against the defendant. 
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In re Kitson: Exfarte Thomas Sugden & Son, Ld. 
[1911] 2 K. B. 109. 
Administration—Bankruptey—Creditor of deceased debtor~ 
“ Person aggrieved”— Appeal by. 


Some creditors of a deceased person took out summons for 
the administration ofhis estate in the Chancery. Some other cre- 
ditors who supplied goods to the executrix of the deceased person 
on the same date presented a petition for the administration of the” 
estate of the deceased in bankruptcy and an order was made 
accordingly. Held, on appeal by the former, that they were ag- 
grieved parties and hence had the right of appeal under the 
Bankrupty Act and that the latter were not creditors of the 
deceased and consequently the order for,administration in bank- 
ruptcy made ou their petition was without jurisdiction. 





Barker v. Arnold. [1911] 2 K. B. 121. 


Criminal law—Examination of defendant—Question of per- 
vious conviction dtsallowed—Validity of—Convtction—Criminal 
Evidence Act. 


The Criminal Evidence Act protects accused persons against 
being obliged to answer questions tending to show previous 
convictions. A certain person was charged with an offence 
and he gave evidence on hisown behalf. The solicitor for the 
complainant put questions as to an alleged previous conviction 
and the Justices disallowed the question. ‘The solicitor, however, 
remarked that he had a certified copy of his conviction. The 
Justices convicted the accused stating that the question and the 
observation were ignored. Held that though the question 
should not have been asked the conviction was good as the 
Justices: were not influenced by it. 





Armorduct Manufacturing Co., Lid. 
. V. 
General Incandescent Co., Ltd. 
[1911] 2 K. B. 143 (C. A.) 


Company— Judgment-debt—Execution— Voluntary liquidation 
— Delay in execution obtained by trickery—Leave to execute. 
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The plaintiffs obtained a decree for a certain sum against the 
defendants and plaintiffs’ solicitor wrote tothe defendant com- 
pany’s solicitor to send his clients’ cheque for the sum due. The 
plaintiffs’ solicitor was given to understand by the solicitor for the 
defendants and one of their directors that a cheque for the decree 
amount would be sent shortlv and consequently the decree was not 
executed then. But on the same day of the receipt of the letter a 
notice was sent out convening a meeting for passing a resolution 
for the voluntary liquidation of the defendant company on the 
ground ofinability to pay its debts. The meeting was held on a 
subsequent day and the resolution was passed. On that date the 
amount not having been paid the plaintiffs proceeded with the 
execution. eld that the plaintiffs were prevented from exe- 
cuting their decree by the trickery of the defendant company 
and the other creditors are not entitled to take advantage of 
the wrongful act of the defendants and thus deprive the plaintiffs 
of their just rights. 


JOTTINGS AND CUTTINGS. 


Is the Lawyer a Parasite ?—A man in a recent conversation with 
the editor declared that actors, ministers.and lawyers were parasites 
aud had no right to exist. He claimed that these three classes of 
men preyed on their fellows, that they were unnecessary, that they 
had no real value to give in return for the money they received. 

We did not agree with him. 

The Law Student's Helper holds no brief for the actors and 
the ministers. They are abundantly able to look after their own 
interests. But we do feel that it is our duty to say a word in defence 
of the lawyer. . 

Is the lawyer a parasite ? 

Does he give real value for the money he receives? 

Is he a necessary cog in the machinery of the nation? 


A parasite, broadly defined, is something or somebody who 
lives on something or somebody else at its expense without return- 
ing an equivalent of any kind. 


First, does the lawyer live on somebody or something else? e~ 


Without doubt he does, just as the doctor, the clergyman, the 
actor, the politician, do. He lives on his community, He’gives-it 
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nothing tangible as the farmer or the merchant does, but it gives 
him a living, sometimes, usually, in fact a better living than the 
merchant or the farmer. Yes, the lawyer lives on something. 

` Does he live at its expense? 

It is equally true that he lives at its expense. It gives him a 
living, necessaries, even luxuries. He costs the community money. 
` He is an expense to it. 

‘ So we see that two parts of the definition of a parasite apply to, 
the lawyer. It makes the argument run strong against him, does 
it not ? ; l 
But wait. There is a third element in the definition, and an 
element wbich, if lacking, removes the lawyer from the defined 
class. He must conform to all three portions to be a parasite, but 
more than all he must come within the last, section to which we are 
about to call your attention. 

Does the lawyer return an equivalent to the community for 
what it gives him ? ` 

There you are. We have now come to the point where real 
argument begins. 

Does the lawyer give anything to the community? 

It is perfectly plain that he does give his services, his labor. 
Therefore the question arises, does his labor offer an equivalent to 
the community for its favors to him? 

Economists tell us, or ought to tell us, that the value of any 
commodity depends upon the labor that is necessary to produce it. 
Other elements enter, of course, but the laboris the primary item. 
One article is very valuable because it takes great labor to produce 
it; another is equally valuable because it requires specially trained 
labor to produce it. Some articles are cheap becausea great quan- 
tity of them can be produced with very little work. 

Let us take an’example, Potatoes are cheap. They can be 
bought for very little money because so great a bulk of them can be 
put on the market without the expenditure of a great deal of labor. 
On the other hand, an automobile is costly because much labor, both 
ordinary and skilled, goes into it before it can be offered to the 
public. In comparison with the materials that go into the machine 
the labor is very great. It isthe principal part of the cnst of 
production. i 

Nothing can be produced withqut some labor aud nothing has a 
value until some labor has been put upon it. Therefore labor is the 
most necessary commodity in the world. 


7 
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Labor, as we said above, is the basis from which all value 
should be figured. Perhaps this is socialistic ; if it be so then in so 
much the socialists are right in their theory. 


We have now reached the point where we are able to say that 
the lawyer has to offer a necessary commodity, his personal services. 
He has no stock in trade possibly, but neither has the digger of 
ditches, the common laborer without whom civilization could not 
exist. 

However, cur opponents will say at this point that theieisa 
great difference between the value of services, and that some labor 
is not labor at all in the sense that it is of value. For instance, to 
blow soap-bubbles requires a certain amount of expenditure of effort, 
nevertheless it is valueless to the community. Other labor is 
necessary, valuable, but pot costly. An instance of this is common 
labor such as is necessary in the grading of a street or the digging of 
a cellar. Still other personal services are to be had only at a great 
price because of their high utility and special value to the commu- 
nity. An instance of this sort is the highly trained engineer whose 
mind conceives and whose executive ` ability: carries out the con- 
struction ofa wonderful bridge or marvellous tunnel. This differ- 
ence in the value of services is too evident to need further examples. 
Some effort is worth much, some little and some nothing. 


Now, then, to demonstrate that the lawyer is not a parasite, 
that he does not fall within the third requirement of our definition 
as he does under the first two, we must show that his services are 
valuable, necessary, worth the payment which he receives for them, 

To answer this we must glance at the structure of society for 
an instant. l 

Long ago the family was the social unit. The head of the family 
was the legislature, jndiciary and executive in one. He made his 
own laws, interpreted them and saw to it they were obeyed. In this 
unit a lawyer would have been unnecessary, there would have been 
nothing for him to do, and without doubt if he had come before the 
head of the family with a brief for an offender he would have re- 
ceived the opinion of the court from the knob end of a war-club. 


After the family came the tribe, which in various parts of the 
world and among various people was more or less patriarchal. The 
headman or chief was the executive and judiciary if not the law-maker. 
Sometimes he was all three. At any rate he interpreted existing 
law and executed it. In this combination the lawyer had no place, 


PART XIV.] © THÈ MADRAS LAW JOURNAL. 278 
first because of tne smallness of the community which enabled all to 
appear in person and set forth his case; second because in that 
simple form of society few and simple rules of law existed which 
needed no interpretation, only application. For instance, if one 
man slew another the law said he should pay to the dead man’s 
brother so many cattle as a reparation. It was a simple rule and 
needed little interpretation. Anybody could do it, and if the head 
of the tribe failed, the dead man’s brother was usually able to see to 
it that he got-a justice satisfactory to himself. : 

But today we have advanced far beyond this point. We live in 
a highly complex society, surrounded bya multitude of laws and 
forms. Where one headman represented the governing power for a 
few hundred tribesmen, today there are few governments which do 
not number their citizens by the million. 
We have divisions of the sovereign government, we have divi- 
sions of local government, and each has its rules and laws. We have 
a multitude of trades and professions, and with each exist rufes and 
laws, It is necessarily so. 

If every act were not controlled by lew in so great and complex 
a system as ours, anarchy and mad confusion would result. There 
must be a law for everything and everything under its law. 

This point could be discussed at great length, but it is not 
essential because every reader knows that a multitude of laws exist 
and that this multitude of laws are necessary in greater part. 


Now then, what services does the lawyer render to the 
community, and what have they to do with the complexity of our 
laws? : 

We have granted that the laws are necessary, and that it is 
necessary to have them in the great quantity and complexity 
in which they exist. 

We have granted, too, that every citizen must conform to these 
laws and be governed in his actions arid transactions by them, 

Now, no citizen can know all the law. If he be in trade or 
business his time is taken up with the conduct of his own affairs, 
with the mastery of the details of his calling, and he hasro time to 
learn the general principles nor to keep abreast of the changes in 
the law. Yet he must conform to it. 

If he bea grocer he must carry on his business legally. He 
must act in such a manner as to protect himself in his interests. 
He must act in such a manner that he shall not take advantage of 
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his customers, Yet he knows only the grocery business. He has 
had time or cpportunity to learn little else. 

How then is he to proceed with safety ? i 

Evidently he must apply for guidance to some one who -can 
direct him truly. a ; 

Who can direct him truly ? 

Only a wan who has given his life to .the study of the law and 

. the mastery of its principles. In other words, a lawyer. 

TIn every community there must be men who understand the law, 
its principles and its machinery, or the citizens will be deprived of 
its benefits and protections. f 

Undoubtedly tie most essential thing in any nation is law. 
Without law the nation cannot live; without the shelter of the law 
no citizen would be safe. * This is beyond disputation as is also the 
fact that acommunity which has law but does not know what itis or 

- how ta operate it js as badly off as that one which has no law. 


Therefore there must be men specially learned in the law, men 
who know how to apply itto instances which arise, men who can 
protect the citizens from mistaken breach of rule or'set the machi- 
nery of the courts in motion to gain redress for wrong. ` 

The lawyer is the go-between connecting the law of the land 
with its citizens. His is the conduit through which it runs from 
reservoir to consumer to use a clumsy. figure of speech, or suppose a 
man be dying of thirst and near him is a tank full of clear water 
whose contents he cannot reach because he is unable to turn the 
spiggott that will release the stream. This is the condition of the 
community which has law but does not know how to apply it. Some- 
body is necessary who understands the workings of that spiggott, 
which represents the court, or the man will die of thirst. Somebody 
must understand the law and its application and how it may be had’. 
from the courts,or the community will go lawless.— 77 he Law Student’ s 


Helper. 


a4 
Honust LAWYER, NOT SHYSTER, DEMAND OF THE PRESENT.— 

Judge Curtis D. Wilbur says: Field of the Attorney is constantly 
widening, and that knowledge of law fiis man for many lines of 
business activity.—* Do you think it right for a lawyer to defend a 
man he knows to be guilty?” This question, one of the first asked 
by.the young man and his parents when the field of the law is under 
cousideration, shows how little the legal profession is understood by. 
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the laity. This question does not at all lie at the foundation in 
considering entering into the study of law. . 


Comparatively few lawyers, less than one-tenth, make a practice 
of criminal law. But because of the fact that criminal cases contain 
more of the human interest than the average civil case, the public 
hears more of the cases tried by one criminal judge than of the 
cases tried by the ten or eleven civil judges, It hears of the case 
when the crime is committed; it follows up the story of the arrest, , 
the preliminary examination, and so in the public mind the criminal 
law occupies a very important field, and the question is therefore 
natural to be asked by the conscientious young man who is consider- 
ing taking up the practice of law. 

The profession ofthe law is rapidly changing. In the com- 
plexity of modern affairs. the organization of great trusts, the 
“modern system of merchandising, the enactment of county, munici- 
pal, state and federal legislation to meet abuses that are going on 
in various directions ; the gathering together of citizens in large 
communities ; the world-wide commerce 3 the problems of transporta- 
tion and transportation companies ; the enactment of laws for the 
protection of great masses of wealth in the hands of insurance and 
trust companies ; constant change of legislation, of city charters, of 
state constitutions, the increasing scope of federal legislation ; the 
establishment of new courts ; the enlarged scope of municipal acti- 
vities, evident, locally, by the construction of the $ 23,000,c00 
aqueduct, with its corollary cement plaint and power proposition ; 
the improvement of harbors, in which couuty, city, state and nation 
are all interested, all furnish a new and ever-increasing field ot 
activities for the lawyer. 

Not only is the field exclusively occupied by the lawyer a con- 
stantly increasing one, but the officers of great trust companies and 
banking companies, the large real estate dealers, are many of them 
lawyers ; men who do not practice law, but who, because of their 
knowledge of law and affairs, are peculiarly fitted for the work laid 
out for them in business lines. The young man in contemplating 
tite study of law will do well to take into consideration the fact that 
a knowledge of the law prepares him for many lines of business 
activities, as well as for the legal profession, the judicial, legislative 
and executive offices in government. 

Men who have listened to converted lawyers testify in rescue 
missions and Salvation Army meetings that they were compelled to 
abandon the practice of law in order to live Christian lives might 
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well be disturbed. ‘It is no doubt true that these men did have to 
abandon the professional law, for a man may practise law just as he 
may do business, in such a way that in order to be honest ie must 
quit the law or the business. In fact, thereis no roomin the law 
for a dishonest lawyer. The interests of his client are too precious 
to be committed into the hands of a dishonest person. 

His opportunities for doing wrong are too great to be confided 
toa dishonest man, aud soit is as essentially true that above all 
things a lawyer should be honest. 

But, returning to the question first asked, ‘“ Can an honest law- 
yer defend a guilty man?” Inasmuch as clients choose their own 
lawyers, the question might rather be put in this form: “ Willa 
guiity nau choose an honest lawyer to defend him?” But, in analy- 
sing the questioa, it should be noticed that the very matter to be 
tried is whether or not the man is guilty, and, of course, of what is 
he guilty. Cannot an honest man honestly assist in the iuvestiga- 
tion of this question ? 

A man has killed another. He is guilty of the killing. But in 
law he may be perfectly innocent of crime. He may’ be insane; he 
may have acted in self-defence ; or, if guilty of crime, he may have 
been guilty of one of a number of crimes. He may have been guilty 
only of manslaughter, killing in the heat of passion ; or the killing 
may have been the result of negligence or carelessness, and be man- 
slaughter with n° intent upon the part of the killer to do wrong. Or 
he may have been guilty of murder in the second degree ; or murder 
in the first degree. In the latter case,a lawyer might well defend the 
criminel in an effort to secure a verdict from the jury which meant 
life imprisonment, ratber than hanging. So there isa field for an 
honest man in the defence of a guilty man. 

Itis popularly supposed that criminals who engage lawyers 
confide to those lawyers the inmost secrets of their hearts. I believe 
that this is not generally true, but ordinarily the men who are guilty 
of serious crimes—of murder or burglary—deny their guilt to their 
attorneys; and many a lawyer whose clieut has been convicted of 
crime is still persuaded that a great injustice has been done an inno- 
cent man. 

Can wrong be right ? This question answers itself. It, there- 
fore, can never be right for a man in the defence of a criminal, or in 
representing his client, in any case, to do wrong in order to further 
the ends of his client, Itcannot be right for him to lie, or to assist 
hè client in lying. It cannot be right for him to steal, or to assjst 
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his client in getting away with the fruits of theft. It isas wrong 
for a lawyer todo wrong as it is for anyone. Perhaps more so, 
because he sins against the light. ` 

The demand ofthe day, in governmental fields, in legislative 
fields, in the trial of cases, in the management of great trust funds, 
is for the honest and upright lawyer. There is no longer a place in 
the law for the shysters and the tricksters, Courts are more and 
more looking at the question of ultimate justice, and the executive, 
legislative and judicial bodies are all striving more and more to bring 
about that which is right between man and mau, regardless of fixed 
rules of procedure or philosophical reasoning, based on arbilrary 
rules.—Los Angeles Herald.—The Law Student's Helper, 


* * 
* 


What One has.to Learn to bea Lawyer.-When a boy begins to 
think about choosing his serious vocation in life he finds very little 
definite information to help him.in making the choice. Most of us 
waste a lot of time before we hit upon the occupation for whith we 
are best fitted. This is often unavoidable, but in the case of the 
professional man there is very little time to waste. The purpose of 
this article is not to draw men into a somewhat crowded profession 
by extolling the glories of a life at the bar, but to show those who 
are thinking of becoming lawyers some of the difficulties they will 
encounter, with hints for overcoming them. And when I say, 
“those who are thinking of becoming lawyers,” I mean lawyers who 
intend to practice their profession. I have not the space to speak of 
the law as an asset to the business man or the politician. 


_ First, what are the natural qualifications that a lawyer should 
possess? Conversation whith those who are preparing men for the 
bar shows that the lay mind is permeated to an absurd extent with 
the mistaken idea that the argumentative boy is cut out by nature 
for a jurist. ‘I receive letters from fond parents almost every day,” 
said the dean of one large law school, “telling me that their sons 
will make fine lawyers because they are always arguing. There 
never was agreater mistake. These people think that a lawyer 
spends his time disputing in a court room. Asa matter of fact, 
even court lawyers, who are a very small part of the legal profession, 
do about four-fifths of their work outside of court. 


Remembering then that the mere fact that you are fond of 
contradicting your elders, and that you sustain your contradictions 
with aggressiveness and skill, does not necessarily signify that you 
will one day be a member of the Supreme Bench. Let us inquire 
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into some of the things that are really essential to the successful 
lawyer. The authority just quoted gave as the mental attributes the 
lawyer should possess, “the power of clear logical thinking, with 
the intellectual grasp that enables one to take in many sides of a 
situation readily, andto distinguish between problems which look 
alike but are aot; a keen sense of justice, and enough common sense 
to know instinctively, at least ina general way, whai is right fora 
„man to do and what is wrong.” 


A writer in a legal periodical says : “The law is an intensely in- 
tellectual profession, and the successful study of our jurisprudence 
requires the mastery and control of one’s intellectual processes, and 
the development of one’s reasoning faculties, to a degree that is 
ordinarily attained only after long disciplinary study.” Thus we see 
that success at the bar ¢ests upon something more solid than an 
unwillingness to admit oneself in the wrong and an ability to give to 
the wrong the semblance of the right. 

Accepting the idea that the law isa scholarly profession, how 
shall we prepare for it? There are two roads open. You may 
prepare for your bar examination either by attending a law school 
or by “reading” law in an office. The former method is preferable 
and today about seventy per cent of our lawyers come to the bar by 
way of the schools. In many cases, however, the latter method is 
` the only practical oue, It is a good one too, under proper conditions, 
and it will be discussed later. 

For those who can do so it is advisable to take a college degree 
beforé entering the lawschool. The Harvard and Columbia schools 
demand this. Some of the other institutions require two years, 
others one year of college work, and the rest simply enforce, in a 
more or less scrupulous fashion, the presentation of some proof of a 
high school education or its equivalent. The law school course 
usually covers three years. There are some schools in the South 
which offer a two years’ course but although they have some warm 
defenders, all that can be said in favour of the Short course 
seems to be greatly offset by the fact that there is much talk among 
the larger schools of lengthening the course to four years. 

A quotation ortwo from the writings of legal educators wiil 
explain why a college decree is preferable. We find this in the 
article just quoted: “ The law teacher realizes, more keenly pro- 
bably than any one else, because hjs attention is constantly challenged 
to the fact, that, as a rule the strongest students in law are those 
who had an extended and systematic preparatory training.” Another 
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writer says : We take it to be conceded, at least among our brethren, 
that there is no profession or calling which requires a broader, deeper 
fundamental knowledge than the profession of the lawyer. The 
various and diverse phases of lite with which it deals necessarily 
require this for the successful practitioner, so that today thereis a 
universal demand and a general trend among the law schools of our 
country réquiring a broader fundamental knowledge, and a higher 
mental training ou the part of the student who desires to pursue the 
law course.” ' l da i : 


Tte belief has been expressed that.it does not make any difference 
what the boy who intends to enter the law school studies in college, 
as Jong as he gets the mental training that comes from following any 
systematic course of study. It seems to be the more general opinion: 
however, that a knowledge of certain definite subjects aids materially 
in the study of law. Mostof these would “almost surely be included 
in any well-rounded college course, so that the boy who goes through 
college before. entering the law schoo! gets his mental ‘training 
and his useful knowledge together. But for the boy who ‘has only 
the time and money to go through the high school or at most to spend 
a year or two in college, all the knowledge he can acquire which 
bears either directly or indirectly on the study of law, becomes doubly 


important. 


To understand the law one must know something of its . 
historical development. The law is nota setofrules written out in 
statute books which can be Jearned and applied like mathematical 
formule, Itis aliving thing that is subject to change like all 
living things. In order to understand it one must be familiar with 
the processes of change and development through which it has passed 
in arriving at the point where it is to-day. A lawyer who knows 
simply the law of the community in which he practises is like an 
engineer who kuows his formule by rote but knows nothing of the 
mathematical principles invoived in their derivation. But just as it 

` ig impossible for an engineer to carry all the necessary formulee in his 
head, it is impossible for the lawyer to, carry in his head the whole 
body of law that he is called upon touse. Both have their books 
to fall back upon and both are helpless without them, while the 
lawyer who understands the principles upon which his formule have 
been built up, can construct the law or the formule in an emergency. 
At best the man who knows only rules can approach the likeness of a 
machine which is useless-if one of its parts is lost. The man who 
‘knows principles can learn the rules with less effort, and if he lose one 
8 
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of them he is no whit dismayed for his mind is stored with resources 

for meeting such a contingency. To be successful a lawyer must be 

resourceful. The law is not an exact science like mathematics ; it is 

more subject to change, and for this reason it is all the more import- 

ant that you who intend to use it should understand its principles so - 
that you will not gape stupidly if a rule is wiped away and even 

your books do not give you the new one. : 


. And as we have said, these principles can only be understood in 

the light of their historical development. Iu an address made as 

President of the Association of American Law Schools, Prof. W. P. 

Rogers said: ‘The development of civilization and the advance of 
civil government are so interwound with the growth and develop- 

ment of the law, that in pursuing either, one cannot avoid the other, | 
andthe student who has cqmpleted a course in histery is delighted 

and Charmed later with his legal studies, when he discovers himself 

frequently crossing and traversing familiar path.” You who wish to 

be a lawyer cannot acquaint yourself too thoroughly ` with history— 

particularly social and constitutional history. 


The so-called “common law” which is the law of all but one of 
the Statés of the Union, is based upon the common law of England. 
which in turn goes back to Romau law for its inception. Thus we 
may narrow down the most important part of our programme of his- 
torical study to that which deals with Rome, England and the 
United States, as far as it is pessible to study the history. of 
one of these without reference to that of neighbouring civilizations. 


Probably the subjects of next importance in leading up to the 
study of law, are economics and social and: political science. At 
least an introduction to these studies is found among the courses 
provided for the freshman or sophomore year in most colleges, but 
they are seldom taught with anything like edequacy in the High 
School. It is for the student who must combat the disadvantage of 
not having a college education, fo gain by private study as thorough 
an insight into them as possible. , 

Attention to the art of written and oral expression cannot ‘be too 
strongly urged. The former is necessary to all lawyers. The latter 
is necessary tosome, audis a useful accomplishment to all- To 
quote Professor Rogers once more: “ We should all agree that one 
cannot take too much of what is generally designated as the course 
in English for the lawyer who oan use with fluency and accuracy 
the words of the English anguage is well equipped for the law 
though he may be ignorant of other languages.” Of oral expression 


t 
a 
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he says: “ And to every young man who contemplates a life at the 
bar, I would say, miss no opportunity to cultivate this art. Take 
advantage of every occasion which gives you a chance to think and 
talk in public.” 

As accuracy is one of the pre-eminent requirements of the 
legal pr tctitioner, mathematics, aud other studies which induce it, are 
of great importance as mental training. When you present a case or 
draw up a brief the watchful, adversary will take advantage of any 
inaccuracy on your part, and you should begin early to cultivate that 
sureness in your work that will come at first only with conscious, 
methodical painstaking, but which in time will become a habit of in- 
alculable value to you. i 


There have been sọ many good lawyers in this country who 
never saw the inside of alaw school, that it is impossible to ignore 
the law office asa place to prepare for the bar examinations. But 
never think that because you do not have to present a certificate to 
enter an office that you can afford to neglect the preparatory study 
that the certificate stands for. On the contrary, the boy who has let 
his mind run wild and undisciplined will stand a better chance in 
the law school where his work will be systematized for him, and 
where he will be under the guidanée of instructors, than in an office 

‘where he will have to relyon hisown resources to a far greater 
degree. Such aboy has no business to study law anywhere, but 
least of all in an office 


If you are sure that you are mature enough to keep upa strict 
course of study, more or less by yourself, the first thing is to finda 
lawyer who will take enough interest in you to direct your work. 
It is too much to suppose that you will find one who can spare the 
time from his practice to give you the same attention that you would 
receive from the professors in a law school, but your road will be a 
hard one indeed if you fall upon a man who takes you in simply to 
secure your services free. For iu these services lies the pit-fall most 
to be dreaded. From the first day you enter the office you will be 
able to make yourself useful in some way, if only by finding a book 
on the shelves. And as time goes on you will become accustomed 

_ to common procedure and will be interested with more and more im- 
portant work. You will soon know more of practice than the 
average law school man ever knows on graduation, but the great 
danger is that you will be led to neglect your text books for the 
practical work. If you do you are lost. Vou may be admitted to 
the bar, but as has been said, you can never be anything but 4 
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wooden, resourceless, machine-like lawyer, if you are ignorant of the 
theoretical side of your profession. 


Do not decide to be a lawyer unless you can make the sacrifice 
necessary to be a good oue. If you have an independent means of 
support that will enable you to pursue your studies tranquilly, and 
will carry you over the first years at the bar which usually bring in 
rather meagre recompense, your case is not such a difficult one. But 

-if you must earn your living as you go along, the necessary sacrifice 
will be great, and you should face it squarely before you start out. 

It is from this generation of young lawyers that the judges. of 
the next generation will be chosen. In any community a corrupt 
bar will produce corrupt judges, and an ignorant bar will produce 
ignorant judges. The quality of the law depends ultimately on the 
competence and integrityof the practising lawyers, and whether you 
aré destined to preside over the highest court, or to be a humble 
practitioner in the lowest, you should feel thatthe responsibility for 
meting out justice to your fellowmen rests upon aout shoulders.—. 
The Green Bag. 

. xs 

The Bulier of the Middle Temple.—H. W. Darling, Chief Butler 

of the Middle Temple, who has: been presented by the Benchers 
‘ with a check and rosebowl on the completion of fifty years’ service, 
has described some of the duties of his picturesque office. For the 
past twenty-five years, since he was promoted to the chief butlersbip 
he alone of all the servants has had the privilege of remaining in the 
Benchers’ dining hall at speech-time. ‘It is very necessary that the 
utmost privacy should prevail.” ae 

Robing the Benchers is another of Mr. Darling’s duties, and he 
himself wears a black gown at dinner. “When King Edward was 
made a Bencher in 1861 I robed him,” he said. “ Sir William Alex- 
ander, who was standing at his side, asked him if I might do so, and 
the prince nodded smilingly. Many years afterwards I robed his 
eldest son, the Duke of Clarence. King Edward was present on 
that oc easton too. Among those who have passed through these 
halls in my time were Lord Chiéf Justice Cockburn, Lord Westbury, 
Mr. Montague Smith, Sir Henry Hawkins and Sir Lawrence Peel, 
who once was Chief Justice of India.” a: 

Another of Mr. Darling’s duties is to see that the barristers and 
students dining in the outer hall are served with the exact quantity 
of wine (port and claret) the laws of the Temple allow. “It 
would be a.terrible breach,” he said, “ if any one should-have even 
half a bottle more than the,allowance,. Fortwo shillings they can 
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have as much as they like to eat and as much beer as they choose to 
drink, but the wine is limited to one bottle of the best or two bottles 
of light. ‘One ‘ graid night’ the allowance is more liberal.” — The 
Green Bag. 
+ * 
. z 
THE PROFESSION, 
“« That clients may infer from thence, . 
` How just is our profession, 
|. The lamb sets forth our innocence, 
The horse our expedition.’ 
To which a poetic and dissatisfied suitor is said to have replied 


thus :— 
« Tis all a trick, for these are shams 
By which they mean to cheat you ; 
But have a care, for you’re the lambs, 
And they the wolves that eat ‘you ! 
Nor let the thoughts of no delay . 
To these, their courts misguide you, 
‘Tis you're the showy horse, and they 
The jockeys that will ride you!” 
ce a aw Student’s Journal. 


* # 
* 


Tur following extracts—which we take o The Green Bag— 
are stated to be from a little book by Mr, Fred. R. Barlee, called 
CASE-LAW VERSES ; or Memoria Technica of Leading Cases :--- 


“J 


WITHDRAWAL OF OFFER BEFORE TIME GIVEN FOR 
ACCEPTANCE. 


(Cooke v. Oxley, 3 T. R., 653). 
A offered goods forsale to B, 
B said, “You're very kind; 
Give me till four o'clock to-day, 
I can’t make up my mind.” ` 
Meanwhile a chance of selling came, 
_ which A guile rightly took. 
As you may ascertain at will, 
From Oxley sued by Cooke; . 
Had A the offer open kept, 
` ‘He might have still been ruing it ; 
He wasn’t bound, no guid pro guo 
k Was given him for doing it. 


— 
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TRESPASS 48 INITIO. 
(The Six Carpenters’ Case, 8 Coke, 146). 
Ye earpeuters six, ye were good at your trade, 
In the Court it was found that your case was well made. 
. "Twas plain you intended the landlord to chisel 
Yet his action for trespass went out with a fizzle 
You were thankful, no doubt, so to you is the Law, 
You gave it the Aand/e for more than one saw. 
NO CONTRIBUTION BETWEEN JOINT TORT-FEASORS. 
_ (Merryweather v. Nixan, 8 T. R. 186). 
` In contiact the Law has no wish to gainsay 
What between two defendants is culled contribution, 
So if one has the whole of the damage to pay, 
The other for his share must make rest:tution. 
Merryweather v. Nixan declares that iz dort 
‘The Law will not sanction a rule of this sort. 


' O Aat 
% t 


In Aid of Dišcharged ` Convicts.—Mi. Winston Churchill has 
now formed a “ Central Agency for the Aid of Discharged. 
Convicts.” “The ‘existing voluntary agencies for helping dis- 
charged convicts to recover an bonest position ithe life are 
inadequate—they are hampered for want of ‘funds, ‘and they 
have no direct power of control over the discharged convict, Nor is 
_ the control exercised by tie police, by means of the ticket-of-leave 
system, altogether satisfactory, for there is always a’ danger that 

‘police supervision, however carefully exercised, may prevent a man 
from obtaining employment. Mr. Churchill, therefore, proposes to 
federate the various voluntary agencies into one cemral body, upon 
which the Home Office will be strongly. represented, and to assist 
this new agency with a State grant, which may be used forthe main- 
tenance and aid of discharged convicts. The new agency will com- 
bine a certain, amount of authoritative supervision wilh that of 
voluntary societies, thus relieving the discharged convict of police 
supervision as long as he keeps straight. The scheme promises 
well, like many other schemes dealing with the criminal classes.— 
The Law Notes. 


ne 


x o % 
O ' . 
Barristers Education.—The Benchers of tlie Four Inns of Court 
have been trying to devise some means by which a barrister’s 
education shall consist of something more practical than attending 
lectures and passing éxaminations. l 
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The first body to take an actual step in this direction is Gray’s 
Inn, and some interesting innovations are about to be introduced. 
The Benchers believe that every student should pass a period of 
« devilling” in chambers after he has been called. For obvious 
reasons it is difficult to make this compulsory, but the authorities at 
Gray’s Inn hive determined to encourage it by a practical method. 

“A sum of 200 guineas is to be set aside each year, and grants 
will be made from it to assist students who intend practising in Eng- 
land and arè anxious to read in chambers, The frst grants are to 
be awarded next Trinity term. ' 

The second step which the Benchers have taken isa distinctly 
novel one, and will perhaps lay them open to criticism. They pro- 
pose to give practical recognition to the Law Moots. or legal deba- 
tes which are held from time to time in all? A masfer of the 
Moots has been appointed, and an advisory board, consisting ofa 
bencher, a barrister, and a student, will act with him. In this way 
the Law Moot at Gray's Inn will be practically adopted as part of 
the legal curriculum, and we understand that in awarding grants for — 
reading in chambers, the career of a student at the Law Moot will 


be taken into consideration — The Law Notes. ` 


roan 


The Westminster Gazette relates the following “ Zucident in the > 
Courts in 1920!” Mr. Justice Withholding, in charging the Grand 
Jury, observed that no doubt they, in common with the members of- - 
the Bar, would have seen that three of his recent jucgments had 
been reversed by th: Court of Appeal. He wished to say no word 
that could hurt the members of tbat tribunal. Injury was far from 
his mind, which, indeed, was dominated at that moment by a profound 
sense of pity. The Grand Jury, nevertheless, would understand.that 
these frequent reversals of his findings tended to throw doubt upon 
the soundness of his law and the equity of his decisions, He could 
not allow that to occur without a protest—a protest which he felt he... 
owed to himself. His judgments had been reversed, it was true; 
but under what conditions? He was,credibly informed’ that one of 
their Lordships responsible for this travesty of justice, this mockery 
of law had the previous night been seen atthe Opera. It was easy 
to understand that a judge who spent his leisure in this way could 
not come tothe consideration of cases in a true judicial frame of 7 
mind, Anotber of his learned brothers—in charity he would still 
speak of them as such—had notoriously supped- of lobster, and had 
appeared on the bench after tossing ona bed haunted by-nightmare. - 
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Could it be alleged that he was in any condition either to understand 
the evidence or to appreciate the arguments of counsel? He might 
go on to other revelations, but out of respect for the judges in the 
higher Court he would refrain. He would only add, without reflec- 
ting in any degree upon other tribunals, that the one and only place 
for the clear interpretation of the law and the impartial administra- 
tion of justice was the Court in which at any time he might sit, and 
it could be regarded as a national misfortune and a crying instance 
of stupidity that power had been given to any other body to review 
the work which he had always performed with a thoroughness anda 
discretion which he could never sufficiently appreciate.— The Law 
Notes. 


» + 
* 


The rights of Pedestrians on Highways.—At the Grimsby Police 
Court last week, in a prdsecution of a motorist for driving to the 
common danger, the defence raised was that the defendant lost his 
nerve, «vhereby he ran over an old man. The magistrate said that 
drivers of vehic'tes had no right to create crises in which their nerve 
failed them, and that a pedestrian has precedence over everyone on 
highway, and that if a person chose to ride or drive he must so order 
his going that no foot passenger was imperilled. The rights of foot 
passengers are perhaps puta little t: o high by the learned magistrate. 
They are free to use and cross the carriage way, and riders and drivers 
are bound to loox out for them and to take reasonable care not to 
run over them, aud there is a strong presumption against drivers 


who run down a foot passenger in broad daylight.—J/ézd. 


% * 
* 


House or LORDS. 

The Perjury Bill —The Lord Chancellor said this Bill was the 
frst of a series of Bills which he proposed to introduce for the pur- 
pose of the consolidation and codification of the criminal law of this 
country, This was a thing in itself very desirable, both for their 
own sakes at home and also because there had been from time to 
time a demand from the Colonies and Dependencies of the Crown for 
some statutory statement of what the criminal law of England really 
was, so that they might edapt it as far as they could. The Bill was 
read a second time in the last Parliament, and referred to a Joint 
Committee of both Houses, over which he had the honour to preside, 
The Committee met some eight orten times, and they did their 
very best simply to reproduce the existing law, both statutcry and 
common. That, he thought, they had succeeded in substance in 
doing. it was only right, however, totell their Lordships that the 
Bill introduced a very slight alteration in the law, which arose from 
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the fact that there were scores, if not hundreds, of different Acts of 
Parliament which contained the Jaws relating to perjury and 
the punishment of it, and to false statements not on oath and 
the . punishment of them, and these they had to be consolidated 
with the common law on the subject. It so happened that those 
who had drawn many of those Acts in the past never took the slightest 
trouble to see that the punishments for the same class of offence in 
one Act corresponded to the punishments for the same class of offen- 
ce in the other Actsjof Parliament, and if, therefore, they had abso- 
lutely reproduced the offences and the punishments for them as they 
appeared in the statutes they would have hadan enormous schedule 
` which would have shown not any very great diversity, but still diver- 
sity without any apparent reason and without any practical justifi- 
cation. The following paragraph in the report of the Committee 
summed up what they thought it was flecessary to do:—‘The- 
Committee recognise that the amendments they have introduced in. 
Clauses 5 and 6, for the purpose cf making punishments more uni- 
form and generalising the law so as to make it applicable to false 
statements under future as well as past Acts,.go beyond codification 
and consolidation in the strict sense. But unless such a change be 
made, the Committee consider that it ‘would hardly be worth while 
to attempt to codify the law at all, and they think it undesirable that 
so small an obstacle should prevent the realisation of so desirable an 
object; the more so as the alterations they are making are merely 
in the maximum punishments which may be inflicted and, generally, 
in the direction of decreasing them, and will in practice probably 
have little or no effect on the punisbments actually awarded,’ 
With that exception, and it was an exception absolutely necessary 
unless they were to introduce a large schedule which would make 
the Bill so cumbrous that it would be of no value to anybody, they 
had loyally attempted to reproduce the existing la w. 

Lord Alyerstone congratulated the Lord Chancellor on the Bil] 
. and assured him, speaking for the Judges, barristers, and other prac- 
titioners that they were deeply indebted to him and the Committee, 
He need only mention, as indicating the extent of the Committee’s 
labours, that the schedule repealed from 100 tooo Acts of Parlia- 
ment, A further illustration of the value of the Bill was afforded by 
the fact that under Clauses 5 and 6 alone the ‘punishments tinder 
20 Acts had been made uniform, whereas, previously, there was a 
discrepancy as tc what the maximum seutence might be. It was 
very important. to-have such a law as that of perjury in as few clauses 
as possible. There was one other amendment of the law to which: 


9 
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the Lord Chancellor had not called attention. By Clause 1, sub- 
clause (6), it was provided that “ the question whether a statement 
on which perjury is assigned was material is a question of law to 
be determined by the Court of Trial.’ The question whether the 
materiality of a statement should be treated as a question of fact and 
left to the jury or should be decided as a matter of law had been a 
good deal discussed for many years. This Bill decided, rightly in 
his judgment, that materiality was a question of law. 


The Bill was read a second time.— February 23:—The Law Journal. 
* % x 
* 

The Law Lords—Mr. Rendal asked the Prime Minister whether 
nis attention had been directed to the fact that .on February 14, on 
the hearing of the case of Smith v. The Lion Brewery Company, the 
House of Lords was cogstituted of four Law Lords, and their J,ord- 
ships being equally divided in opinion the decision of the lower Court 
stood, and the parties to the case were thus put to useless expense; 
and whether he would consider the desirability of legislation requi- 
ring the House of Lords to be constituted of an uneven number of 
Judges, so as to avoid the waste of the time of the Judges and the 
money of the public, 


Mr. Asquith : Iam informed by the Lord Chancellor that the 
effect of the equal division of opinion in the House of Lords in the 
case of Smith v. The Lion Brewery Company was that the decision 
of the Court of Appeal stood affirmed. Accordingly the parties were 
not put to any useless expense, for the decision was effective. It is 
a very rare occurrence for the House of Lords to be evenly divided 
in opinion—(cheers and laughter)—though it has occasionally 
cccurred there as well asin other Courts, and it is not thought 
necessary to take any legislative step.—March, 1.—1bid. 

< * 
& 

Reminiscences of Sir Edward Clarke.—“I have been urged,” Sir 
Edward Clarke has told a representative of the Morning Post, “to 
‘write a volume of reminiscences, Whether I shall ever do so is 
uncertain. I may tell you, however, that I have already partly 
written the story of my life, and I have promised my friend 
Mr. Reginald Smith, of Messrs. Smith, Elder, and Co., that if ever 
I complete ithe shall have the option of publishing it. „I am bound 
to say itis very doubtful whether I will ever do so as I am still 
very busy both with professional work aud with work which I have 


lately undertaken in connection with Church matters”.—/6zd. 
* * 
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Compensation to acquitted prisoners. —Some amusement was caused 
at the last sitting of the Court of Criminal Appeal, (says the Pall 
Mall Gazelie), by an appellant, who was then released from prison, 
asking if he was not to have compensation. But, after all, why not? 
In this particular case the conviction was not quashed, though the 
sentence was reduced, so that the court has not held that an inno- 
cent man has been imprisoned. But it often does so hold, and, 
sooner or later, Parliament must consider whether compensation 
ought not to be made in such cases. At present that kind of re- 
paration isonly made in sensational circumstances, but, surely, 
justice demands a general application of the principle—Tke Law 
Journal. +Y ' 

Jurymen’s difficulties—A special juryman complained to 
Mr. Justice Scrutton, on February 24, that he had been “ humbuyged 
about.” Jurors, he said, should receive mote consideration. There 
was something wrong withthe system, for heand several other 
gentlemen whom he saw beside him had been called to the.courts 
and kept waiting, wasting valuable time. Mr. Justice Scrutton said 
an endeavour was made to call jurymen in the London area only once 
in two-and a half years. Every British subject had to take bis share 
in this matter. Ifthe jurymen were to remain in the courts they 
would see how difficult it was to regulate matters when it was not 
known how long cases’ would last. He would, however, ask about 
the matter, It was not the Judge who summoned jurors, but the 
Sheriff. It was the privilege of every British subject to meet with 
difficulties sometimes. The ¥uror—It is the privilege of a British 


subject to kick sometimes—/éid. 
we 


Photography and the Courts.—Since Lord Gorell, five years ago 
made his order, as President of the Divorce Court, prohibiting the 
practice of sketching in that court, the artist has practically been 
excluded from all the courts, but the ‘snapshotter’ has, strangely 
enough, been permitted to pursue his less ostentatious but more 
objectionable ways without any formal prohibition by the judges, 
The reproduction of portraits of the parties, witnesses, and jurymen 
in sensational trials has developed into a nuisance which threa- 
tens to impair the dignity and efficjency of the administration of 
the law. The jury in the Clapham murder case found it necessary 
to make a representation to Mr. Justice Darling on the nuisance, 
and the observations made by the learned judge after reading the 


jury’s communication are worthy of prominence : — 
This is an intimation from the jury in which they protest againt the continual 
snapshotting of members of the jury which is going on, and they point out that not 
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only is it a nuisance to them but it may be in some circumstance a source of danger to 
those who are engaged in the administration of justice. J udges, of course, must take 
' their chances, but people who are brought from their homes to serve on Juries are not 
protected as Judges are. I think this is a most reasonable protest made on behalf of 
the Jury. This practice has become now far too common, although of recent introduc- 
tion, and possibly this intimation, coming from the Jury themselves, may lead to 
_ some public regulation being issued on the subject. It will probably require legislative 
action, and I am by no means myself persuaded that the time has not ‘arrived when 
that has become really necessary. 


So far as the ‘snapshotting’ of jurymen and witnesses out- 
Side the courts is concerned, legislative action may be necessary ; 
but to the extent to which the objectionable practice is followed in’ 
court, the judges themselves have the power to stop it immediately. 
Were they to make an order prohibiting the use of the. camera in 
the courts, such as Lord Gorell made prohibiting the practice of 
sketching, any disobediencé of the order, whether by a photographer 
who surreptitiously took a photograph, or by an editor who wilfully 
permitted its publication, would be punishable as contempt of 
_ court, It is obvious that, if the operations ‘of the.‘ snapshotter ’ 
may be ‘in some-circumstance a source of danger to those engaged 
in the administration of justice,’ the judges have ample power, if 
only they choose to exercise it, to protect them from the danger. 
Some occupants of the Bench have shown that they are conscious of 
the growing evil. ‘Neither sketches nor photographs,’ Mr. Justice 
Scrutton recently had occasion to say at the Central Criminal Court, 
should be taken in court and if, after what I say, any one makes a 
sketch or takes a photograph, there is such a place as Holloway.’ 
What is required is some concerted action onthe part of the High 
Court Judges by which they will make it definitely known that the 
vulgar enterprise of the ‘ snapshotting ’ journalist will no longer be 
tolerated in the courts over which they preside—Z7he Law Journal. 

Cabinets of Lawyers.—-Mr. Asgurra's Cabinet contains seven 
lawyers, six members of the Bar and one solicitor. In the new 
French Cabinet the legal element is even larger. M. Monis 
(Premier), M. Cruppi (Affaires etrangeres), M. Perrier (Justice), 
M. Paul-Boncour (Travail), M. Jules Pams (Agriculture), 
Dumont (Travaux publics, postes et telegraphes), M. Masse 
(Commerce), and M. Jules Steeg (Instruction publiqn et beaux- 


arts) are all members of the legal profession—J/dzd. 
+, e. 


Lord Collins's Kind Acts — X. Y. Z? writes :—It is always 
plea sant to record kind acts, and the name of the late Lord 
Collins will go cown to posterity. es one of tke kindliest cf 
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our great lawyers. His Lordship’s clerk (Mr. Davis) was 
attached to the late Lord during the whole of his distin- 
guished .career as barrister and judge—a period of upwards of 
42 years. In addition to several marks of appreciation of his clerk’s 
fidelity, his Lordship many years ago gave his clerk two sums of 
‘£1,000 each, several years intervening between these handsome’ 
gifts. His Lordship was evidently a believer in doing kindly acts 
during his lifetime and the words of Carlyle seem very ‘appropriate, 
thus :—“ I shall journey through this world but once; any good 
thing therefore, that I can do, or any kindness that I can show to 
any human being, let me do it now. -Let me nct neglect it, nor’ defer 
it, for I shall not pass this way again.’ Wheu presiding at the 
annual festival of the United Law.Clerks’ Society in 1897, his 
Lordship, in an eloquent appeal referred specially to the fidelity of 
Barristers’ clerks, and added that “ he knew of no relation, except 
. that of husband and wife more close and intimate than that of Barris- 
ter and Clerk.” I would ouly add that on being made a Lord of 
` Appeal his Lordship retained the services of his clerk at a substantial 
salary, there being, unfortunately, no provision for the clerk when his 
chief is made a Lord of Appeal in Ordinary’—The Law Journal. 


% pr 


Age limit for Judges.—In connection with the recent revival of the 
familiar proposal that an age limit should be fixed for judicial service, 
it deserves to be re-called (says the G/ode) that one of the finest com- 
pliments ever paid by one judge to another was received by an occupant 
of the Bench who was 82 years of age. The incident, which occurred in 
1822, is duly recorded at the end of the report of Jones v. Stevens in II, 
‘Price’s Exchequer Reports’: ‘ The Lord Chief Justice rose from his 
seat,and addressing Mr. Baron Wood,publicly congratulated the vener- 
able judge on the unimpaired vigour of intellect and unabated learn- 
ing which he had evinced that day in the’ discharge of his high duties. 
His Lordship then expressed the thanks of himself and his brothers 
to the learned Baron for the very effective and decisive part he had 
taken in the determination of the important questions raised by the 
objections which had been the subject-matter of the argument on 
this rule ’—/dzd. - ; A 

: * & 
* 

Lawyers and Parliament—The elevation of Mr. Haldane, the 
most experienced and learned of all the lawyers in the Cabinet, to 
the peerage, is a notable incident in the annals of the legal pro- 
fession. Each of the two Houses has, for the first time in Parlia- 
mentary history, a lawyer for its leader, Mr. Asquith in the House 
of Commons and Viscount Haldane inthe House of Lords. ‘A 
well-trained lawyer,’ said Sir Edward Clarke at the banquet given 
by the Barto Mr. Asquith on his appointment as Prime Minister, 
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- (may sometimes call himself a Radical, but he is never a revolution- 
ist? This saying, if it be true, is not without a peculiar significance 
at the present time. Nor doesthe fact that the House of Lords, 
as well as the House of Commons, is now led bya lawyer stand 
alone. The Speakers of both Houses belong to the legal profession, 
for Mr. Lowther. like Lord Loreburn, is a Bencher of the Inner 
Temple—7he Law Journal. 


* k 


* 

Lord Haldane asa Lord of Appeal.—is Lord Haldane’s elevation 
to the peerage to be followed by an alteration in the qualifications 
for judicial service in the House of Lords? The Prime Minister, in 
answer to a question put by Mr. Swift Mac Neillin the House of 
Commons on Wednesday, said he ‘ had every reason to hope that 
means would be found for taking advantage of the services his noble 
friend was willing to offer. Lord Haldane is a lawyer of great 
accomplishments who, while he was at the Bar, enjoyed the leading 
practice in appeals to the House of Lords and the Judicial 
Committee. His assistance in the judicial work of the House of 
Lords would, therefore, be of exceptional value, and the community 
has every reason to be gratified that there is a prospect- of this 
assistance being forthcomirg.’ Lord Haldane, though one of the 
most erudite and experienced of all the legal peers, is at present 
not competent to sit as a Lord of Appeal, because he has not, in 
the words of the Appellate Jurisdiction Act, 1876, held ‘high judicial 
office’ Were he to be appointed a member of the Judicial 
Committee—a tribunal in which his services would ke of special 
value—he would, by virtue of the same Act, be qualified to take 
part in the judicial work of the House of Lords. The occupants of 
two seats on the Judicial Committee may, under section 1 of the 
Act of 1833, be appointed by the King by sign-manual, but at 
present they are both occupied, one by Lord James of Hereford, 
the other by Syed Ameer Ali. One of two things is obvious, Hither 
the Prime Minister has reason to know that one of these two occu- 
pantsof the additional seats in the Judicial Committee intends to 
resign, or he conteinplates the introduction of a Bill to so amend the 
Appellate Jurisdiction Act, 1876, as to enable a distinguished lawyer, 
such as Lord Haldane, to sit as a Lord of Appeal without having 
held ‘ high judicial office.’ It is most important, of course, especially 
in view of possible changes in the constitution of the Upper Chamber, 
that the rule which prevents lay peers from taking part in the 
judicial work of the House of Lords should be strictly adhered to, 
and it would certainly not be conducive to its authority as the final 
Court of Appeal if every peer who happened to have had a legal 
training were made competent to take partin its deliberations. A 
change in the law which would enable the'King to appoint a lawyer 
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of Lord Haldane’s attainments a Lord of Appeal, even though he 
has never held a judicial office, would strengthen the tribunal 
without subjecting it to the risk of the intrusion of the lay 


element:—7he Law Journal. 


* % 
* 


Lord Haldane:—the new Law Lord.—t,ord James of Hereford 
having resigned his seat on the Judicial Committee of the Privy 
Council, to which he was appointed fifteen years ago, Lord Haldane 
has been appointed to fill his place. This is one of the unpaid posi- 
tions to which,under the Judicial Committee Act, 1833, appointments 
are made by the Sovereign by Sign-Manual,and Lord James of Here- 
ford, one of the most widely esteemed of all the notable lawyers of 
modern times has earned the gratitude of the community by the regu- 
larity with which he has given his services gratuitously both in the 
Judicial work of the Privy Council and the Houseof Lords. By virtue 
ofhis appointment as a member of the Judicial Committee-a position 
which is a ‘high judicial office’ within the meaning of the Appellate 
Jurisdiction Act, 1876—Lord Haldane becomes a Lord of Appeal. 
It will not be an unprecedented thing for a Cabinet Mivister to take 
part in the judicial work of the House of Lords. Lord James of 
Hereford not infrequently sat as a Law Lord whilst he was 
Chancellor of the Duchy of Lancaster. But if Lord Haldane’s 
duties as Secretary for War leave him any leisure for judicial work, 
he is, perhaps, more likely to sit on.the Judicial Committee than to 
serve as a Lord of Appeal. It was before the Judicial Committee 
that he displayed his best qualities as an advocate, and no living 
lawyer has manifested a keener interest in the constitution and 
jurisdiction of the Imperial Court of Appeal.--Zdid. 

** 
* 

Lord Haldane sat as a member of the -Judicial Committee of 

the Privy Council for the first time on May 4. ` 
* ® 
* 

Lord Macnaghten.—A rumour has again been circulated that 
Lord Macnaghten is about to resign his office as a Lord of Appeal 
in Ordinary, which he has held with distinction for twenty-four years. 
We are glad to be ina position to state that the rumour—which has 
on this occasion been rather more circumstantial than usual—is 
entirely without foundation:—7Zhe Law Journal. 

* * 
* 

Lawyers in the House of Lords —One of the provisions of Lord 
Lansdowne’s Bill for reforming the House of Lords has a special in- 
terest for the legal profession. He proposes that any peer who 
holds, or has held a high judicial office shall sit in the House of 
Lords during his life. There are sixteen peers at the present time 
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to whom stich a provision would apply. In addition to..Lord Lore- 
burn and the four Lords of Appeal in Ordinary—-Lord Macnaghten, 
Lord Atkinson, Lord Shaw and Lord Robson—there are Lord Hals- 
bury, Lord Alverstone, Lord James of Hereford, Lord Lindley, Lord 
Coleridge, Lord Gorell, Lord Mersey and Lord Haldane among the 
Englisa peers; Lord Ashbourne and Lord O’Brien among the Irish ; 
and Lo d Dunedin among the Scottish. Apart from these sixteen 
occupants or ex-occupants of the judicial office, the Law is not parti- . 
cularly well represented in the ‘House of Lords. Lord Llandaff 
Cross, Lord Desart, Lord Rathmore, Lord Ludlow, Lord Dunboyne, 
Lord L ochee and Lord Hemphill are the only other peers who have 
practised at the Bar. Now that Lord Wolverhampton has passed 
away, the other branch of the profession is without a single repre- 
sentative in the Upper Chamber.—Zhe Law Journal. 


* 4 
. * 

« Reading in Chambers.”-—Though nothing has yet been done 
towards carrying oat the proposal made by the Bar Council three 
years ago that “ reading in chambers” should become a compulsory 
part of every Bar student’s training, the Benchers of the Inns of 
Court are showing an increasing appreciation of the practical part 
which ‘ pupilising,’ as Lord Campbeil called it, plays in the scheme 
of legal education. Early in the present year the Benchers of Gray’s 
Inu resolved to set aside annually a sum of 200 guineas, from which 
grants are to be made to suitable students or newly-called barristers 
to enable them to read in the chambers of selected barristers. Now 
the Benchers of Lincoln’s Inn have resolved, as one of their methods 
of celebrating the Coronation of King George, who was Treasurer of 
the Inns seven years ago, to adopt a similar scheme for the encourage- 
ment of the practice of ‘reading in chambers.’ An annual sum of 
400 guineas is to be provided out of the funds of the Inn, the bene- 
fits of the scheme being confined to successful students at the Final 
Examination or barristers of less than two years’ standiug who in- 
tend to practise in the English courts. The endeavour of the 
Benchers of Gray's Inn and of Lincoln’s Inn to develop the practical 
side of legal training iscertainly to be commended, but it shows in 
striking fashion the lack of co-ordination in educational affairs in the 
Inns that the Benchers of the four Inns should act independently 
in so important a matter. Are the advantages to be enjoyed in 
Gray’s Inn and Lincoln’s Inn to be withheld from the students and 
newly-called baristers at the other two Inns? More and more the 
necessity for a central School of Law becomes evident, in connec- 
tion with which practical training as well as scientific study could 
be organised on more systematic lines—J/dzd. 

* * 
* 
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Lord Lansdowne’s Bill—Sir Robert Finlay, K.C., M.P., drafted 
Lord Lansdowne’s Bill for the reform of the House of Lords, assisted 
by Mr, F. E. Smith, K.C., M.P., and Mr. Seymour Lloyd :— Tke Law 


Journal. Dy 
* 

Verdicts i in Libel diiron —Mr. Ji ustice Scrutton, speaking at the 
annual dinner of the Newspaper Society, said that he thought 
that public opinion had been shocked by some of the verdicts 
that had been given recently in libel actions. He wished to say, and to 
say it carefully and cautiously, that there were juries as well as 
judges, and it was the juries who gave the verdict. When the 
law of fair comment was thoroughly established he thought that 
` newspapers would occupy a better position than they did now. 
He always told juries, and he was happy to say they generally 
acted on what he told them, that an honest expression of opinion, 
although the jury disagreed with it, was fair comment which should 
be allowed, even though derogatory and disparaging to the person 
about whom it was made. If artists came before the people and 
asked for favourable notice in a newspaper they must not grumble 
_ if the newspaper gave an unfavourable notice. What was the value, 
say, of a notice in a newspaper that had always to he favourable 
with an eye on their advertising columns? If any value was lo be 
attached to the notice in a newspaper it must be because they knew 
the newspaper was exercising an honest judgment, condemning where 
there was blame and praising where praise was due. That, as he 
understood it, was the doctrine of fair comment, which should be 
one of the articles of the Magna Charta of newspaper Pproprietors.— 


Ibid. 
+ * 

Notification. —Sea Customs Aci :—In exercise of the power 
conferred by section 23 of the Sea Customs Act, 1878 (VIII of 1878), 
and in supersession of the notification of the Government of Indiain’ 
the Finance and Commerce Department, No. 3838-S. R., dated the 
26th June 1903, the Governor-General in Couricil is pleased to ex- 
empt all articles, other than those specified in the list hereto annexed, 
liable to duty under head 5, 6, 8.9 or 10, as the case may be, of the 
Second Schedule to the Indian Tariff Act, 18g4, (VIII of 1894), as 
amended by the Indian Tariff Act, 1894, Amedment Act, 1896 (III of 
1836), from so much of the duty leviable thereunder on importation 
into British India as is in excess of a duty of ro per cent ad valorem: — 


List above referred to. 
Main springs and Magazine springs. 
Gun-stocks and Breech blocks. 
Actions (including skeleton and waster.) . 
FO 
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Breech bolts and their heads. 

Cocking pieces. 

Locks (for Muzzle-Loading arms). 

Machines for making, loading, closing or capping cartridges for 
_ rifled arms. 





BOOK RE VIEWS. 





Muhammadan Law of Inherttance: By M. M. ISHFAR, B. Lo 
rst Vol. (x910): Messrs. R. Cambray & Co., Calcutta :—We hear- 
tily welcome this handy volume on Mahomaden Law. The 
Mahomedan Law has been rarely well understood by the ave- 
tage lawyer here, more perhaps on account of the small number 
of ‘Mahomedan Iaw cases in these Proyinces than on account. of 
other reasons; and when questions of Mahomedan Law really 
crop up for decision in courts, we have very often found both the 
Bar andthe Bench at sea. In such a state of things we cannot 
but really welcome any good effort in the way of making that 
branch of law within the easy reach and understanding of the 
average law student aud the average practitioner. The book 
under review is a useful addition to the existing books. It con- 
tains the original texts and translations and it explains and 
elucidates intricate ‘points relating to the shares. A chart has 
been added from which one can easily find out the shares alloted 
to the heirs. The whole matter has been well arranged and the 
book has been neatly got up. Wecominend the book to the 
Profession as well as to students of law asa handy book containing 
a neat presentation of a subject commonly taken to. be difficult 
and in consequence generally avoided. 

t 





A: Digest of Cases Overruled : By BIDYUT GANGOLY, Ber- 
at-law, and Advocate, High Court, Calcutta: Published by The 
Law Book Society, Calcutta, Price Rs. 7—The Profession has | 
long been in neéd ofa succinct list of overruled cases which will- 
enable the practitioner to avoid the serious mistake of citing an 
overruled case to the court. Very often, it happens that a case is 
handed to a practitioner while on his legs by somebody else at 
the spur of the moment as an authority for a plausible argument; 
and sometimes ìt happens that overruled cases are so handed up 
by mistake. This book will enable many a practitioner to avoid 
such mistakes and we are sure that the Profession will welcome 
it. The cases dealt with are arranged in alphabetical order 
and an exhaustive subjeot index is found at the end of the 
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book. ‘There are two tables, one containing the names of cases 
overruled and the other containing the names of overruling 
cases. We hope.the author will in future editions increase the 
usefulness. of the book by giving' two corresponding tables con- 
taining the references to cases in the order of the volumes of. 
the reports and the pages therein. We commend this book to 
the Profession. 





A Practical Guide to the Death Duties: By CHARLES BEATTY, 
Solicitor of the Estate Duty Office, Somerset House: Published by 
Effingham Wilson, 54, ‘Threadneedle Strect, E. C., ard Edn. 
(191x): Price qs. net.—The subject of death auties bas become in- 
creasingly important to the tax-payer and the practitioner in Great 
Britain and this third edition of a practical guide relating to 
death duties and preparation of death daty accounts cannot but 
be highly usefu. both to the Profession and the tax-payer,especially 
after the important changes effected by the Finance Act of 1910. 





The Declaration of London by NoRMAN BENTWICH, Bar-at- 
law: Published by Messrs. Sweetand Maxwell, Ltd., 3, Chancery 
Lane, London, W C. Price 5s. net.—This isa commentary on what 
is called the Declaration of London, which lays down the generally 
recognized ptincip‘es of international law in respect of inter-. 
national naval matters, The ceclaration is the outcome of the 
London Naval Conference called together by His Majesty’s Gover- 
ment in December 1908. The document itself is a very complex 
document not easily understood by the layman. This commen- 
tary on the Declaration explains in a very lucid manner the 
contents of the document in whole and in detail, and we are sure 
it cannot but be immensely useful to those who have to do with 
it. 





, Confessions and the Evidence of Accompitces: By P. N, 

.CHAUDRI, B.L, 2ud Edn. (1910): Price Rs. 4.—The Law of 
Confessions, though contained in a few sections of. the Evidence 
Act and the Code of Criminal Procedure, is yet in need of 
being thoroughly well understood both by the Police and the 
Magistracy of the land, aud this second edition of Mr, Chaudri’s 
book, bringing asit does the whole law on the subject up to date 
in a handy and useful form, will be really welcome to them, We 
congtatilate?Mr. Ciaudti on his bringing out the second edi- 
tion of his book and we wish him every success. 


ero 
` 
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The Law of Sedition and Cognate Offences: By W.R. DONOGH 
M. A.: Published ty. Messrs. Thacker Spink & Co., Calcutta. 
Price Rs. 7-8-o.—The Law of Sedition has assumed so much 
importance of late in this country that we can assure the learned 
author that uo apology was really needed from him for the pro- 
duction of this neat and handy volume. The author’s aim has 
been to provide a comprehensive treatise on the law of sedition for 
the use of both the lawyer and the layman; and we can say he has 


thoroughly well succeeded in his attempt. The book is sure to 


be found useful by the Press, the Profession and the Bench in 
that it embodies the whole law of sedition: in a convenient and 
yet handy form. The get-up is neat and leaves nothing to be 
desired. 
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COURT FEE ON PLAINT RE-PRESENTED. 


The decision of the Full Bench in Vesveswara Sarma v. 
T. M. Nair? isan important pronouncement. Itis certain to 
be welcome tothe litigant population and it is in accordance with 
the existing practice. Butit is another question whether it is 
correct and will command the approval of other High Courts in 
India or of the Government interested in the public revenue. 


The point for decision is whether a plaint returned by a court 
for presentation tothe proper court is properly presented with 
the cancelled stamp without the payment of a fresh court-fee. 
The Chief Fustece, Mr. Justice Munro and Mr. Justice Sankaran 
Nair, who composed tke Full Bench which gave the affirmative 
answer, have written separate judgments. It may not be 
unprofitable to examine the grounds of their judgments. 


The principal ground on which the learned Chief Justice 
rests his judgment is that there is no provision in the Court 
Fees Act to show that a plaint is unstamped when it is presented 
on a cancelled stamp. Prima facie one would suppose that the 
word “ cancellation ” implied that the stamp as a stamp ceased to 
exist. The Legislature does not speak of a punched stamp ora 
marked stamp or even a crossed stamp, but prefers to employ the 
word “ cancelled” before “stamp.” Unless the word “ cancelled” 
meant to convey the idea that the stamp as such is incapable of 
being used for any purpose for which a stamp has to be produced, 
it is impossible to appreciate the propriety of employing this 
word. S: 12 of the Stamp Act tz part materia speaks of cancella- 
tion of a stamp “so that it cannot be used again.” If cancellation 
means nothing at all and the stamp retains whatever vitality it 
possessed before the cancellation, a cancelled stamp which has 


T. (1911) 21 M.L.J. 533 
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been returned with the plaint by one court may be used for a 
different plaint altogether in the same or another court. The mere 
statement of this possibility seems to be sufficient tẹ refute the 
idea that cancellation has no significance. The learned Chief 
Justice after noting certain arguments against his view relies 
upon what he presumes to be the Bombay practice. Mr. Justice 
Sankaran Natr also makes the same presumption. But it is diff- 
cult to see how the learned Judges are justified in tlis in the face 
of the fact that so far as the Bombay Full Bench judgment was 
concerned, there was only an odtfer dictum as recognized by the 
Chiet Justice, and in the later case (in 8 Bombay 387) a Division 
Bench refused to follow that dictum. 


Mr. Justice Munrosurges two arguments in support of his 
view. They are both concurred in by Mr. Justice Sankaran 
Natr., Munro J. asks whether there is sufficient reason for the 
enactment of the rule that a plaint may be returned for pre- 
sentation to the proper court unless there be an implication that 
the original stamp on which the first plaint was presented is 
sufficient for re-presentation. ‘The learned Judge is anxious to 
assume, for the validity of his reasoning, that the same scale of 
court feesisin vogue in both courts. It is difficult to realise 
the necessity for this assumptiou if the argument is based on the 
mere language of Order (7), Rule ro, authorising re-presentation 
to the proper court. The return for re-presentation involves 
no consideration of the question of stamp. The statement 
that a plaint returned may be re-presented, has nothing 
whatever to do with the question of sufficiency of the stamp. 
If ithad been originally presented on insufficient stamps and 
the plaint was returned for re-presentation without reference 
to any question of the sufficiency of the stamps, surely, the au- 
thority to re-present the plaint would not include a determination 
as to the sufficiency of the stamps or the incompetency of the 
second court to refuse to receive the plaint as presented 
on an insufficient stamp. The reason for the rule authorising 
return for re-presentation of the identical plaint is certainly 
to be found in the fact that the second court is enabled 
to know by the identity of the writing the want of juris- 
diction of the former court to deal with the subject-matter 
of the claim. If a different writing were allowed to ‘be presented 
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to the second court, there would be no means of knowing, 
except by taking evidence, that the same claim was made in 


another court which declined to adjudicate upon it on the ground 
of want of jurisdiction. 


Mr. Justice Munro's second argument is that a plaint is not 
acted upon when it is returned for want of jurisdiction and 
should not, therefore, be cancelled under 5. 30 of the Court 
Fees Act. Mr. Justice Sankaran Nair concurs in this reason- 
ing on further consideration after the hearing, and objects 
to the cancellation of the stamp on presentation. Both the 
learned Judges would seem to have overlooked the provision 
of S. 6 of the Court Fees Act which says that “no docu- 
ment chargeable under the first or second schedule shall be 
recorded in any court or shall be received by any public officer 
unless the proper fee has been paid.” The fee payable being 
required under’S.25 to be in stamps, the determidation of 
the correctness of the stamps is the initial stage before any 
action can be taken upon the document presented to the court 
or other public officer. It is certainly difficult to understand 
that any question of jurisdiction in respect of the claim or relief 
asked for can be determined without looking at the plaint and 
understanding its contents with reference to the law relating to 
jurisdiction. Ifthe time for the determination of the correct 
stamp is the time of receipt, it seems to be obvious that the time 
of cancellation is the same. 

Mr. Justice Sankaran Nair is more positive in his conclu 
sion. Heis “clearly of opinion” that no fresh stamp is neces- 
sary and that “only one conclusion” can be arrived at in the 


case. It is unnecessary to- canvass such of his arguments as have- * 


been already referred to in examining the judgments of the other 
learned judges. The first argument to which we may refer is 
his discovery of a fallacy in the opposite conclusion that it over- 
looks the simple fact that a document does not cease to be pro- 
perly stamped by the cancellation of the stamp. Not withstand- 
ing the cancellation, he says, the document continues to be 
properly stamped. The plaint presented to a court requires to be 
properly stamped. The question is only whether a cancelled 
stamp may. be presented to a court and not whether, having been 
tightly presetited, it-.may afterwards Continue ot a cancelled 
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stamp. The fallacy, therefore, would seem rather to lie with the 
learned Judge’s confusion bet ween ‘presentation’ and ‘continuance? 

The next argument ofthe learned Judge is that whena 
plaint is returned to be presented to a proper court, the cancella- 
tion of the stamp must be deemed to have been cancelled. ‘The 
unsoundness of this supposition will be manifest by supposing 
that this stamp is used for a very different plaint altogether. If 
the cancellation is to be deemed to have been set ‘aside, the 
stamp would be perfectly good as it was in its original condition 
-and capable of being used for any purpose—a position which has 
only to be stated to carry with it its own refutation. 

Another argument of the learned Judge is based on the 
significance of the law relating to the return of a plaint a? any 

‘stage. What this has got to do with the court fee, it is not easy 

-tounderstand. It isa mere question of procedure as to how far 

returns are permissible—whether they should stop at the initial 
stage or they should be allowed in the first, second or third courts 
as all are merely continuations of one and the same proceeding. 
The rule as to the payment of a separate court fee on a plaint re- 
presented to a different court, must rest upon different considera- 
tions relating to the expediency or otherwise of imposing a fresh 
burden upon the litigating tax-payer. 

One more argument deserves to be noticed, and that relates 
to the stage at which cancellation should be made. It is not 
contended by the learned Judge that it is wrong- to cancel 
the stamp at the time, when the plaint is received. The argu- 
ment seems to be that it is not obligatory on the court todo so. 
The learned Judge merely says that the plaint is not acted upon 
when it is returned for want of jurisdiction. Wedo not know 
what warrant there is for putting a limited construction upon 
the phrase ‘‘ acting upon.” It is used in S. 30 in conjunction 

‘with the word “filed.” No judicial or other determination 
is involved in the act of filing. If a plaint is not acted upon when 
it is returned for re-presentation, how would it be right to say 
that it is whenit is returned for amendment or for insufficiency of 
stamp or even when it is rejected for not disclosing a cause of 

action? Surely, it canhot be pretended that in all these cases 

‘the plaint has not been acted ‘upon and the stamp was not legally 
liable to be cancelled, so that it might be conipetent to the party 
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to make use of the stamp for a fresh plaint or for any other kind 
of document. 

We are unable to say, with all respect to the learned Judges, 
that the reasoning on which their judgments proceed is at all 
convincing. A stampis properly cancelled at the time of pre- 
sentation and when the plaint is received. A cancelled stamp is 
not a proper stamp for a re-presented plaint. The argument of the 
referring Judges, which is accepted by the learned Chief Justice, 
based upon the express provision in S. 29 dispensing with 
a fresh stamp in particular casesand on the repealed provision 
of sections 20 and 21 which was law for over thirty years, 
remains, in our judgment, unanswered. 





TRANSLATION 


APARARKA’S COMMENTARY ON YAGNAVALKYA. 
(Continued.) 


‘6 Of these, the one succeeding, in default of all Sloka ka 132, 
preceding, gives the pinda and takes the wealth.” priority of 
132, tights 
amotg sons, 
Of the sons mentioned, avrasa, etc., primary as well as secon= 
dary, in default of the preceding, 7. e., the preceding son, the 
succeeding, 2. ¢, the succeeding son, is authorized to give 
(sraddha) pinda and to take the wealth. Of the substitutes of a 
- son, only the adopted son is accepted in Kaliyuga. Therefore only 
it is mentioned by Saunaka when dealing with things not in 
vogue in the Kaliyuga :— 
“ The acceptance of all others except the aurasa (son) and 
the adopted (son) in the place of son” is mentioned among 
things not in vogue. . 
. When an aurasa son is born after a daughter is appointed, 
Manu deals with what is to be done (then) : 
“ But, a daughter having been appointed to produce a son 
for her father, and a son, begotten by himself, being afterwards 
born, the division of the heritage must in that case be equal; 
. since there is no right of primogeniture for a woman.” 2 
Manu himself speaks of a peculiarity with regard to the 
kshetraga (son of the wife by a kinsman) : 


‘ny Manu Ch. IX, § 134 < 


Sloka 132. 


Priority of 
rights 


among sons, : 
- - sons exclusively of the other, shall succeed to the whole estate of 
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“Tf the two heirs of one man be the son of hisown body and 
a son of his wife by a kinsman, (¢he former of whom was begotten 
after his recovery from an tilness thought incurable), each of the 


his natural father.” 1 

This (verse) prescribes the power (dominion) of the Dwz- 
mushyayana kshetraja in the wealth of the owner of the seed 
(the natural father), while Vasishta ‘speaks ofa peculiarity in 
the case of the birth of an aurasa during the existence of an 
adopted son : that— 


“Tf after an adoption has been made, a legitimate son be 
born, (the adopted son) shall obtain a fourth part.” 2 


All the varieties of the inequalities of shares are to be deter- 
mined with regard to the possession of good and bad qualities 
(by the sharers). 

The meaning intended in places where Manu and others 
classify some of the substitutes of the son as heirs and others as 
non-heirs even though each of the succeeding among the whole 
lot takes the wealth in the absence of the preceding (son), is as 
follows :—‘‘ Those substitutes (of the son) who take the wealth 
of the father’s sonless sapindas are mentioned as ‘heirs’ and 
not the others.” 

The author speaks of an exception to all the characteristics 
mentioned above with regard to the substitutes of the son : 


“This rule has been propounded by me in re- 
gard to sons equal in caste.” 


The son of concealed birth and others, who are ofthe same 
caste with oneself are alone to be accepted as one’s sons, and not 
othėrs—is the intended meaning. 

The son, by a Sudra woman, is procreated by one’s self in 
his own wife and is not a substitute of the son; but is an aurasa 
(son of one’s own body). Even though he be that, he is men- 
tioned among the “ substitutes” by Manu. There the meaning is 
this : Where there are other aurasa sons of the Anulomaza 3 
caste, the substitute is not accepted; bat even though there 

1. Manu, Ch. IX, § 162. . 
2, Vasishta, Ch. 15, § 9% S.B. E,, Vol. 14, p. 76. 


3... “Anulomaja’ means a son of a wife of inferior caste, ¢. gua Kshatriya 
gon to a Brahmin and a Vaisya son:to a Kshatriya 
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are aurasa sons, the son by a Sudra woman is considered a sub- Sloka 133,- 


i 1 Tlegiti- 
sag mate son's 
Manu :-- But whether the Brahmin have sons,orhave no sons, share, 


by wives of the first three classes, no more thana tenth part must be 
given to the son of a Sudra.”’2 


‘The purport is that the wife, etc., of the sonless man gets 
what remains after (deducting) the tenth share. 


“ Even a son begotten by a Sudra on a female 
slave takes a share at his option.” 133. 


“« After the father is dead, let the brothers make 
him partaker of half a share. If brotherless, he 
shall take the whole, provided there are no 
daughter’s sons.” 134. 


A son born of a female slave to a Sudra takes a share at the 
father’s option. The meaning is that whatever share the father 
desires to give him, becomes his when the father is dead ; 
whatever becomes the share of one of his sons by a married wife, | 
z, e., the brother (of the son of the female slave), half of it shali 
be given to him. 

As for the brotherless, t. e , a person without brother procrea~ 
ted by the father on a married wife, in the absence of 
daughter’s sons, Hie shall take the entire wealth of the father. 
When (the daughter’s sons) exist, he shall take only half of the 
share.* Here, by the mention of a Sudra, it follows that there is 
no participation of a share in the father’s wealth in the case of 
the son of a female slave procreated by a twice born. 

The author speaks of the order of succession in the case of a 
person who is dead without a son or his substitutes. 


“The wife, the daughters also, the parents, 
brothers likewise and their sons, gotrajas, ban- 
dhus, the disciples and the fellow student : of these, 
on failure of the first, the next in order is the heir 
to the estate ofone who departed for heaven leaving 
no issue. This rule extends to all classes.” 135, 136. 





© Cf. Mitakshara. 
` ` 
I. The reading is apparently wrong Itshould be gandua 


A e 
JAA BATA 7. e., even thougb there are aurasa Sudra sons, a subs 
stitute is recognised. 


2 Maru, CL. IX, § 154. 
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Slokas 13). ‘Sonless’ means ‘one who has no sons, primary ar secondary,’ 
BA- Who departed for heaven’ means ‘ who is dead? ‘Is the heir’ 
eee means ‘ takes the wealth,’ Among persons enumerated in order 
(beginning with) wives, etc., on the failure of the preceding, the 

next in order is to be understood. This rule is common to all. 

castes. 


Brihaspati :— 


“In the revealed texts (of the Vedas), in the traditional 
law (of the Smritis), and in popular usage, the wife is declared 
to be half the body (of her husband) equally sharing the out- 
come of good and evil acts. Of him whose wife is not dead, half 
his body survives. How should any one else take the property, 
while half his body lives ? 


Although kinsmen (sakulyas), such as parents, brothers 
uterine (and otherwise)» be living, the wife of him who dies 
without leaving male issue shall succeed to his share. A wife de~ 
ceased before (her husband) takes away? his consecrated fire 
(agnithotra) ; but if the husband dies before the wife, she takes 
nis property, if she has been faithful tohim. ‘his is an eternal 
aw. 


After having received all the movable and immovable proper- 
ty, gold, silver, grains, liquids and wearing apparel, she shall 
rap his monthly, six-monthly and annual sraddhas to be per- 
ormed. 


Let her propitiate with funeral oblations and pious liberali- 
ty ber husband’s paternal uncles, gurus, daughter’s sons, sisters 
and maternal uncles of the husband, also aged or helpless persons, 
guests and women (belonging to the family). Should agnates 
(sapindas) or cognates (bandavas) or enemies injure the proper- 
ty, let the king inflict on them the punishment destined for a 
thief.” 2 


Vishnu :—The wealth of aman who dies without male issue 
goes to his wife ; 

on failure of her, to his daughter ; 

on failure of her to his father. 

on failure of him, to his mother; 

on failure of her, to his brother; 

on failure of him, to his brether’s son ; 

on failure of him, to the relations called bandhus ; 

on failure of them, to relations called sakulyas ; 

on failure of them to a fellow student ; 





(1) is burnt by the agnihotra fire; and the husband, if he wishes ta 
have again the agnihotra should again get himself married, 
(2) Cf. & B, E, Vol. 33 pp. 377 378 Bribaspati, Ch, 25, § 46-52, 
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on failure of him, it goes to the king, with the exception of a 
Brahmana’s property.” 1 

Brihaspati :— 

“« Where a man dies leaving no issue, nor wife nor brother, nor 
father, nor mother, all his sapindas shall divide his property in 
due shares.” ? © 

But Sankha mentions a different order that: 

“ Then, the wealth of a man who has departed for heaven 
(dies) sonless goes to the brother. In his absence, the mother 


and father get, or, the eldest wife. 


Devala:— Then, the uterine brothers shall divide the 
wealth of the person dying sonless ; or daughters of the same caste 
or the father who is living ; or the brothers of the same caste; or 
the mother or the wife, in order.” ; 


Narada also :— ° 


“« If among severai brothers one childless should die or become 
a religious ascetic, the others shall divide his property, excepting 
the stridbana. They shall make provision for his women till they 
die, in case they remain faithful to the bed of their husband. Should 
the women not (remain chaste), they must be cut off that allow- 
ance.” $ 

“« Unless it should be the property of a Brahmin, a king devoted 
to duty must allot a maintenance to his women. Thus has the law of 
inheritance been declared. ¢ 


Tn order to establish their (the texts’) authoritativeriess de- 


void of their conflict, it should be mentioned that these texts - 


which are in apparent conflict with one another relate to distinct 
matters. In this matter, some say: that the text, “wife, daughters” 
etc., relate to the wife who desires a son from a brother-in-law 
or other sapinda with the permission of elders like the father-in- 
law, etc. That is not the proper meaning as (thereby) the con- 
flict with various other smritis cannot be avoided. Is it not ?— 
“ Niyoga is not through covetousness of wealth”—so says Vasishts. 
By this text, it is laid down that she who takes the wealth 
is not fit for zzyoga. But it may be szid that mzyoga need not be 
after taking (the wealth). After being permitted (for ziyoga) 
_ previously, the subsequent participation of wealth may be 
(taken to be ordained) by the text“ wife, daughters, ete,” © 


1, S.B.E. Vol. 7, p. 68 Vishnu, Ch. XVII § 4-13. 
2. S.B.E., Vol. 33, p. 379. Brihaspati, Ch. XXV § 60. 
3. S. B. E., Vol. 33, pp. 195, 196. Narada, Ch. XIII, § 25, 26, 
4 S. B. En Val. 33, p 202. Narada, Ch. RIII, § 59. 
5. Yagnavalkya, 135, 


2 é 





Slokas 


_ 135-136. 


* Order of 


Inheri- 
tance, 
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` Slokas 
135-136. 


Order of 
Inheritance, 


That is not proper. If so, by the &shetraya son that is to 
be born, the deceased owner of wealth becomes a person with a 
son. By the text (here) it is laid down that “the sonless man’s 
wealth shall be taken by the wife, daughters,” ete. 

Therefore only Manu :— 

“ He who keeps the (ized and moveable) estate of his decea- 
sed brother, maintains the widow, and raises up a sonto that 
brother must give to that son, (a? tke age of fifteen), the whole of 
his brother’s (divided) property. 2 

The meaning is that (the wealth) belongs to him (the 
child), but not to the mother. ' 

“Ifthe widow of a man, who died without a son, raise up 
a son to him by oue of his kinsmen, let her deliver to that son 
(at his full age) the collected estate of the deceased, whatever it 
be.” 2 f 

“ To him”:—to his descendant, z.¢, to his son, Even 
that desire in zzyoga by being opposed to the participation in 
wealth, how can it be the cause of ziyoga. Gautama is explicit as 
regards the opposition between ziyoga and participation of 
wealth (in saying) thus:— 

“Sapiudas, sagotras, or those connected by descent from the 


same Rishi, and ‘the wife shall share (the estate) of a person 
deceased without (male) issue; or the (widow) may seek to 


. raise offspring (to her deceased husband 3.) 


By this text, the alternalive nature of the taking (by a 
woman) of a sonless husband’s wealth and her desire for mzyoga 
indicated by the desire to get a seed is laid down. Therefore, 
the conflict is obvious. Vridhamanu also by saying that :— 

t“ The wife who is sonless and, being chaste, protects the. bed of 
her lord—(she) alone—shall offer the pinda and take the entire share 
of (his) wealth”:— 
makes it clear thatthereis no taking of wealth to her who 
has desire in mzyoga. If so (if the idea is that a woman who has 
had permission previously for ziyoga can take the wealth) the 
words “whe protects the bed of her lord” should not have 
been expressed. Therefore, this distinction (expressed) above does 
not ftin. Then how to avoid the conflict? It is (now) men- 
tioned: The wife who is endowed with the qualities mentioned 








I. Mant, Ch. IX, § 146. 2. Manu, Ch. IX, § rgo. 
3. S.B.E., Vol., 2, p. 302. Gautama, Ch. XXVIII, 21, 22. 
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by Manu (in the text)-“a wife who ‘1s sonless and protects the mae 
bed, etc ”.—(she) herself takes the entire wealth of the husband Z= 
even when his (the husband’s) father and brothers are living and orae oi 
she performs the husband’s shraddha etc. To the same purport, 
it has been mentioned by Brihaspati as follows:— 
l To a father, the funeral ball (pinda) and water oblation shall be 
offered by his son ; in default of a son, the widow (succeeds) ; in her 
default, a uterine brother.’ 1 

So, shewho has properly served her husbazd possessing wealth 
earned by himself without detriment to the paternal estate, and 
who is with her senses subdued, takes the entire wealth of her 
husband, even when her brothers-in-law are living. But if she 
is likely to be unchaste on account of her youth, etc, even when 
she is alive, the deceased husband’s wealth goes to kis bro- 


thers and not to his wife. In that matter too, tnis is the rule:— 


If the brothers had acquired wealth jointly without detri- 
ment to the paternal estate, then even if the father be living, 
the brothers tone are the participators in ths wealth; if the 
wealth had been acquired by the father or grandfather, then 
the participation is not with the brothers, but with the parents, 
„This decision is without conflict to all texts. It should not be 
asked that (as) a wife if alone, (z.e, whose husband is dead) 
is not fit for performing sacrifices how can she take wealth which 
is produced for the purpose of (performing) sacrifices. For there 
is no authority (for the position) that the production of all kinds 
of wealth is for the purpose of sacrifice. 


What production of wealth is ordained by the text like the 
following?. 
“ One should acquire wealth being under vow for twelve 


nights” ?—that acquisition aloue is for sacrifice. That which is 
acquired otherwise is for the (use of the) individual. 


Therefore the (Serarq) Artha Vadha text :— 
u Therefore women are without energy and do not inheri,’’3 


This is to be applied in its appropriate place as it explains 
avidht already laid down elsewhere ( agaaa). Therefore, 


1. $. B. Ey Vol. 33, p.350, Prihaspati, Ch. XXV, § 65. 
2, Itis not known where this quotation comes from. 
3 Taitriya Samhita, 5th Prapataka, 8th Anuvakay 


{L 


Slokas 
135-136. 


Order of 


Inheritance. 
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(for this reason) this should be commented as applicable toa 
case where there is a son. ‘There is competency even for a hus- 
bandless woman (a widow) to perform acts of pious liberality. 
( qa ) (as digging a well, planting a grove, building a temple 
ete.) As there is that competency they will spend wealth i: that 
behalf. As for what has been laid down by Narada after saying— 


“ If among brothers one die issueless, etc.” 1 

« They shall make provison for his women till they die” 
it should be understood as applicable to a remarried woman, 
adulteress, etc.—because of the use of the term ‘ woman” (&r). 
But the term ‘ wife” ( qaf ) is applied only to a woman who is. 
connected by marriage and in sacrifices by reason of the ‘Panini 
Smriti (Sutra) that (q) Å zs added to the word qÑ: pate when 
connection with (qgaapt) sacrifice is meant. On the failure of 


such wife (as the above), daughters of equal caste with the father 
become owners of the wealth of the person who has no son. 
`” Narada :— On failure of a son, the daughter’ (succeeds), be- 


cause she continues the lineage just like (a son) ; both a son and a 
aa i continue the lineage of their father.’’3 


> Similarly— 


« The son of a man is even as himself; and asthe son, such is- 
the daughter thus appointed : how then, if he have no son, can any 
inherit his property, but a daughter, who is closely united with his 
own soul,” 4 


Brihaspati— 
«To men a daughter, like a son, springs from every limb of tbe 


body ; how then should any other mortal inherit the father’ s pro- 
perty ‘while she lives ?” 


qual (in caste to her father) and married to a man of the same 
caste as her own, virtuous, habitually submissive, she shall inherit. 
her father’s property, whether, she’ may have been ae sly) 
appointed or not.’’* : 


Equal means: equal’in caste. Therefore, fora NEE of 
an unequal caste there is no competency for inheriting wealth, 
Kritákritâ meaus appointed daughter. Here; by the term 
Kritåkritå, the appointed daughter is mentioned as an example.” 





x1. S. B. E, Vol..33, p 195. Narada, Ch..13, §. 25., 

2, S. B.E. Vol. 33; p. 196. Narada, Ch. 13, §. 26. 

3. S B. E, Vol. 33, p 201. Narada, Ch. 13. §- 50. 

‘& Mann. Ch. IX §, 130. 

5: S.B.E, Vol. 33, p 37% Brihaspati, Ch. 25, $. 56, 57: 
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But, the taking of a sonless father’s wealth is not laid down by 
this text. We cannot, of course, call a father with an appointed 
daughter a sonless man, the appointed daughter herself being 
the son. So also Vasishta :— 


“The third is known from the Vedas as an appointed 
daughter.” . 

By the meaning given above, the meaning given by some 
that the word “ daughter” in “ wife, daughters, etc.” 2 means 
“appointed daughter” is to be taken as having beeen repudiated: 
‘Parents’ means the mother and father. They become the inheri- 
tors of the wealth of a son in the absence of his wife and dau- 
ghe ' 

~ Brihaspati :— 


“When a man dies without leaving either wife or male issue, 
the mother has to be considered as her Son’s Heiress, or a brother 
(may succeed) if she consents to it.” 3 ° 


Manu:— 


“On ason dying childless and leaving no widow, the father 
and mother shal! take the estate ; and the mother also being dead, 
the paternal grandfather and grandmother shall take, on failure of 
brother and nephews” +. 


On failure of.the parents,.the brothers, and they—only the 
uterine brothers, being connected very closely—being the per- 
formers’ of sradh to the same maternal line, the step-brothers 
not being (that). As for the: text of Sankha Likhita and 
Paitinasi:—- 

“Then, the wealth of a man who has departed .for heaven (dies) 


sonless goes tothe brother. In bis absence, the mother and slaer 
get; or, the eldest wife.” 


i! This (and other texts like this) should be iidseid in 
reference to the. wealth acquired without detriment to the pátri- 
mony and partitioned among the- brothers: If there. are ho 
‘such brothers, the parents or the eldest wife. 

As for the brothers’ of different characteristi¢s other than 
thosé above mentioned, they should be ‘considered ‘as taking ‘the 
wealth after the ordér mentioned-by Yaenavalkya: Thus, - ere 
is no conflict. As for what has been said by Devala. :— oe 

1. S.B.E, Vol. ‘14, p. 85. Vasishta, Ch. 17, $- 15 ‘ a 
2. VYagnavalkya, 135. o 


3. S. B. Es Vol. 33: p.379. Brihaspati: eh 25 8. 63. 
4 Manu, Ch. IX, $, 217. A 
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“ Then, the uterine brothers shall divide the wealth of the son- 
less brother; or the daughters of equal caste; or the father who is 
living : or the step-brothers of equal caste; or the mother; or the 
wife, in order.” i i 


There too, the brotber’s right of taking the wealth frst in 
accordance with the decision expressed with regard to the text 
‘of Sankha should be understood, On the failure of- brothers, 
their sons ; on their failure, the gotrajas. Among them, those who 
are near are participators of wealth. So also, Manu says :— 


“ To the nearest sapindas, the interitance belongs,”? 
“ Nearness” bas been dealt with by himself (Manu.) 


“ To three ancestors must waier- be given at their obsequies ; 
for three (the father, his father and the paternal grandfather) is the 
funeral cake ordained, the fourth in descent is the giver of oblations 
to them und their heir, if they die without nearer descendants; but 
the fifth has no concern with the gift of the funeral cake”? 


To him who gives oblations ot water, etc., to the three ances- 
tors who are the persons with regard to wiom the oblations are 
meant, an individual who gives oblations of water to the very 
same (three) ancestors is the nearest sapinda. ‘Therefore, a 
uterine brother is the nearest sapinda by reason of his being the 
giver of water oblations to the very same(three) ancestors. But 
his (the brother’s) son is a little bit removed by reason. of the 
pinda for his father being different. His (brother's) grandson is 
more removed by reason of the pinda for his father and grand- 
father being different.’ His son is very much removed, as there 
is separateness in the giving of (all) the ‘three pindas. ‘Thus, 
the brother, his son and his grandson, the three on the father’s 
line, are the near sapindas. . ‘Thus also in the grandfather’s and 
great grandfathers line.3 On failure of these, the three begin- 
ing with son, etc., of the great grandsons of the -three beginning 
with the father, etc.,take the wealth by reason of their sapinda- 
ship. On the failure of gotrajas, bandhus, 7. e, father’s sister, 
mother’s sister, maternal uncles and their sons, etc. On failure 
of a bandhu, the disciple, če., one to whom initiatory (thread) 
ceremony has-been performed and Vedas have been taught (by the 
owner of the wealth) becomes the participator of the wealth. On 
his failure a co-disciple, z.2„one who had the same preceptor, As 
for what has been laid down by Katyayana:— ` 





1. Manu, Ch. IX, §. 187. 

a: Mann, Ch. IX, §, 186. ; 

3 Cf Mitakshara, where the sapindaship stops with brother and his 
soi only and likewise in the other lines, l . i 
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“On failure of a son, the father shall take the wealth of a divid- Slokas 
ed (co-parcener) ; or the ‘brother or the mother or his father’s mother 135-136. 
in order.” ; f Order of 
Thus, thee term ‘on failure of asom’ is forthe purpose of /#heritance. 
illustration. By thet it is to be understood that itis on failure of 
the wife and daughter. On failure of the father, the mother ; or with 
the permission of the mother; the brother, on account of the text :— 
The mother gkould be known (38 the inheriter of the wealth, 
or the brother with her petmission,” 


On failure of all ai the deceased’s paternal grandmother, 
after the daughter and daughter's son. 
Brihaspati :— i 


“ In default of them, uterine brothers or brother’ s sons, agnates 
(sakulyas) and cognates (bandhavas), pupils ‘or learned Brahmans 
are entitled to the inheritance.’'1 


Narada :— 


© On failure of daughters, the sakulyas (are to succeed) and 
(after them) the bandhavas ; next, a member of the same caste, In 
default of all, that (wealth) goes tothe king, unless it should be 
the property ofa Brahmin. A king devoted to duty must allot a 
maintenance to his women. Thus has the Jaw of inheritance been 
declared.” 3 


Here, by the term “on failure of the daughters”is implied the 
failure of the father also. “ His women” include an unmarried 
(kept) woman, an adulteress or a remairied widow. 


e 
“a 


“« On failure of all these, the lawful heirs are such Brahmins, as 
have read the three Vedas, as are pure in body and mind, as have 
sutdued their passions ; and ¢hey must consequently offer the cake; 
thus the rites of obsequies cannot fail.” 


“u The property of.a Brahmin shall never be taken as an escheat 
by the king ; this is a fixed law: but the wealtk.of the other classes, 
on failure of all’ heirs, the king may take.’’3 


The king is the protector of the country. 

Brihaspati : — : 

“Should a Kshatriya, Vaisya, or Sudra die without leaving 
male issue, or wife, or brother, their property shall be taken (as 
escheat) by the king, for he is the lord cf all.” i 

Paitinasi:— ` : 

The property of a learned priest descends to Brahmenas® and 
not tothe king; weelth consecrated to the gods, or allotted to 





zr. &.B.E, Vol. 33, p.379. Brihaspati, Ch. 25, §. 59. 

2. S.B. E., Vol. 33, pp. 20T, 202. Narada Ch, XIII, §. 51, 52. 
3- Manu, Ch. IX, §. 188, 189. 

4, S.B.E., Vol. 33 p 380, Brihaspati, Ch, 25, §. 67- 

5. Parishad. 


Slokas 
135-136. 


` Order of 
Inheritanc, 


316 THE MADRAS LAW JOURNAL. [voL. xxi. 


priests, must not be seized by the sovereign, ror a deposit open or 
sealed, nor wealth regularly inherited, nor “the property of. infants or 
women: thus the Veda expresses. 


The wealth of a woman must uot be seized by the king nor . 
acquired effects of an infant. The wealth of a woman is acquired 
in six modes,1 


. The wealth of infants is that inherited from the father (ances- 
tors.) 
The Smiriti says:—He who takes the wealth of another shall 
perform his sradh and shall offer the pinda to three ancestors. 
By “three ancestors ” is meant sradha on the new-moon day. 


Vishnu:—The son shall offer the pinda even though he does not 
get the father’s wealth. 


Some (persons) question with regard to the text “ wife, 
laughters, etc.”:—How ? It isonly for women with husbands 
(who have their husbands living) there is competency with re- 
gard to sacrifices and acts of pious literality and not for single 
wonten (widows). Because by reason only of the death of the 
husband gratification of the senses cannot beindulged in, but 
severe penance only is.to be practised, and wealth not utilized in 
charity or in gratification ot the senses does not become wealth 
for the attainment of the (four) objects of human life. There- 
fore when there live people like the father, etc., who are fit (to 
take) the wealth which cau be utilized in charity and in the 
gratification of the senses, the wife does not inherit. Therefore, 
the wife should take only (so much as is sufficient) for her sus- 
tenance out of the wealth of a sonless deceased man and not more, 
Therefore, the text relating to the iaheritance of the wealth by 
the wife is with regard to that (the above mentioned matter). 
The inheritance by the daughter laid down by this text is 
with regard to the wealth ofa wifeless deceased man which is 
barely sufficient foi. (meeting tne expenses of) the marriage of the 
daughter. It should be understood, by the reason of the texts of 
Sankha and others, that only sapindas g.e., the father, etc., are . 
the inheritors of the balance, even though the wife-and daughters 
are in existence. That is-not correct. What the divine master 
(Yagnavalkya) has said in connection with the devolution of 
ownership on the death af the (previous) owner of the wealth is 
correct. The ownership exists (already) in the wife dnd daughters 
and need not be created (newly). 





ay Ob Colebrook, Vol, Il; 573: §. 447: 


“~ 
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By the texts of Apastamba begining with “by marriage 
arises) com panionship” it is laid down that marriage itself 
creates the ownership of the wife in the husband's wealth. It 
should be understood that in the case of daughters, ownership 
in the father’s wealth arises by birth itself asin the case of a 
son. Therefore, when (either) the wife or daughter is living , the 
ownership of the father, etc., cannot be inferred from this text in 
supersession of their (the wife’s and daughter’s) ownership: 
because otherwise the text becomes liable to the defect of diver- 
sity in form in that the ownership is laid down even without 
any necessity for supersession on default of the wife and 
daughters. 


In order to avoid that (that flaw), it should be understood 
in this text ? that the participation of wealth by the father, etc., 
(is laid down) only on failure of the wife, etc. As for what is 
laid down by Sankha and others about the inheritance by the 
wife on failure of the father, etc., it should be understood that it 
is with reference to cases where ‘the wife loses ownership in the 
husband’s wealth (ownership used in reference to the terms autho- 
tity, etc.) for other reasons. The other reasons have been men- 
tioned. With reference to the loss of ownership of the wife in 
the husband’s wealth (it has been laid down)— 


“Being deprived of her rights, squalid,” 1 


Therefore the rule suggested is the proper one. As for what 
‘was said with regard to the excess over and above what the women 
require for their sustenance as being useless—even thatis not 
correct. Has it not been said that widows are competent to do acts 
other than those performable with mantra or fire, z. e., acts of pious 
liberality2? There is authority for them to use the wealth, that is, 
used in the discharge of their religious duties. 3 
Then the author speaks of the inheritors—in their order—of the 
wealth of deceased people belonging to orders other than that of the 
hhouse-holder. 





I.. Sanka’s text :—The wealth of a man who has -departed for heaven 
sonless goes to the brother. In his absence, the mother and father get or 
the eldest wife.” p 

2. Yagnavalkya- Colebroke II, p. 135, § 82. 


3 @gå and not Max, 
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NOTES OF INDIAN CASES. , 
‘Govindasami Tevan v. Dorasami Pillai—I. L. R. 
34 M. 119.— The case seems to be a simple one. There were two 
mortgages. The mortgagor sold the equity of redemption to a 
third person who was directed to pay off both the mortgages. 
The vendee paid the prior mortgagee but not the later, who there- 
.upon sued to enforce his mortgage. There was no question as to 
the validity of the sale. The vendee was bound to discharge 
the incumbrance existing on the property especially when he 
.was under an obligation to discharge the same by virtue of his 
sale deed. Under those circumstances we fail to see how there 
`can arise any question of subrogation. 


The Official Assignee of Madras v. Lupprian.— 
I. L. R. 34 M. 121—A preliminary question was raised in this 
case,as to whether an appeal would lie under the latter part of 
S. 15 of the Letters Patent where there is a difference of opinion 
among the Judges herein in insolvency matters under appeal. 
The argument that no appeal would lie was founded upon S. 73 
11 & 12 Vict., Ch. 21, Such a question will not arise under the 
new Insdlvency Act III of 1909. S. 8, Sub-S. 2, Cl. (4), provides 
that an appeal from an order made bya Judge in the exercise 
of insolvency jurisdiction conferred by the Act will be subject to 
the samé provisions as an appeal from an order made by the 
Judge in the exercise of the ordinary orginal civil jurisdiction 
of the High Court. 

After thë Letters Patent the Court for the Relief of Insolvent. 
Debtors was to be held by one of the Judges of the High Court of 
Judicature and such Judge and High Court were vested with 
original and appellate jurisdiction conferred by the Insolvency 
Statute. S. 73 of the Insolvency Statute gave a right to a person 
aggrieved by any adjudication, order or proceeding of an Insol- 
vent court to present a petition to the Supreme Court of Judicature 
andit further enacted that an order made upon such petition should 
befinal and conclusive as to’all parties. We doubt very much whether 
there is any, ‘‘adjudication or order” within the meaning of this 
section where there is a difference of opinion among the two 
Judges who hear the petition under S. 73. This section does not say 
that in case of such difference of opitiion:the opinion of the Senior 
Judge shall be final. The’procedurein the case of a difference 
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of opinion is pointed out in S. 36 of the Letters Patent but that 
is subject to theprovisions contained in S. 15. Apart from this the 
teasoning of the learned Judges based upon the construction of 
S. 11 of 24 & a5 Vict. C. 104 is conclusive upon the question. This 
section enacts that the provisions in the several Acts of Parlia- ` 
ment and the Acts of the Legislature of India, etc., applicable to 
Supreme Courts shall be applicable to the.said High Courts only 
when they are consistent with the provisions of the said High 
Courts Act and of the Letters Patent. We have no doubt that the 
principle laid down by Mr. Justice Abdur Rahim in LL.R. 33 M. 
145 that a mere direction by a customer to buy Government 
Promissory notes out of the money standing to his credit in 
current account followed by a promise on the part of the banker 
to carry out the direction without anything more would not 
constitute the banker a trustee or a bailee so as to enable the 
customer to follow the property. We think that is also substan- 
` tially the principle laid down by Maler J. upon further appeal. 
‘under the Letters Patent. In the head note by the Law Reporter 
Miller J. is reported to have decided that a mere direction by a 
customer toa banker does not alter the relationship between a 
banker and customer while Munro J. is reported to haye decid- 
ed (dissenting from his former judgment) that a bare under- 
taking by the banker to carry out such directions cannot have 
the effect of transferring the ownership from the banker to the 
customer. This would seem to suggest that either Miller J. did 


not decide anything about the effect of the undertaking by the. 
banker or that he intended his judgment to be based upon a 


line of reasoning which was different from that adopted by Mr. 

Justice Munro. If it was the former Sid aa it would not 

be correct as the judgment of - . Justice Meller is 
clear that an undertaking on the- ee of the banker to 

carry out the direction will not alter the relationship between 

the banker and customer. As observed by him “ there must 

be something to show that the banker did not merely under- 

take to change the position in the future but that by taking some 

step to apply money or otherwise he.did effect a change of posi- 

tion.” In other words, according to the learned Judge, a mere 

undertaking on the part of the banker to carry out the customer's 
direction without taking some steps to give effect to that under i 
taking would not alter the relationship. 
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‘The iteporter may be correct in stating that Mr. Justice 
Munro. has held that’a bare undertaking on the part of the -ban- 


ker to carry out the customer’s directions will not have the 
effect of transferring ownership. 


The reporter in giving thisas the decision of Mr, Justice 
Munro states that he dissents from his former judgment. This may 
seem.to suggest that in the former judgment Mr. Justice Munro 
decided exactly contrary tc the principle laid down by him now. 
If that is so that would not be correct. It could not be said 
that in.the former judgment Mr. Justice Munro held that a bare 
undertaking on the part of the banker would have the effect of 
transferring the ownership. Onthe contrary his former judg- 
ment would seem to suggest that a mere direction by a customer 
with reference to money standing to his credit would not affect 
the retationship between the banker and the customer and that 
upon the fact, of the case there wasa trust accepted by the banker: 
The case reported at p. 128 is a further application of the same 
principle, viz, that if once there is a relation between banker and 
customer such relation continues unless there is some 
step taken which has in law the. effect of altering 
that relationship. Here there wasa fixed deposit and _ the’ 
time had expired and according to the conditions 
of deposit no interest was payable after that date uuless the ‘de~ 
posit was renewed. The customer demanded repayment but 
that, however, would not alter the relationship until as a matter’ 
of factthe demand was adjusted tothe satisfaction of the cus- 
tomer. A simple demand and a promise to repay would not aum- 
ount to an agreement on the part ot the banker to hold money 
in trust for the debtor. In the case reported at p. 125 the money 
was treated or held under a suspense account pending negotia- 
tions. The majority held that that made the ban? ers the owners of 
the mouey and that there wes only a relationship of debtor and. 
creditor. We think there is considerable force in the reasoning oi 
Mr. Justice Abdur Rahim that there could be no relationship of 
debtor and creditor without a contract and that when the 
parties could not agree as to the terms on which the money was to. 
be held in deposit the mere fact that the money was paid by a per- . 
son under certain terms which were not agreed to by the. banker 
and thatthe banker stated that he would-hold the money in 


N 
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suspense pending negotiations would not make hima creditor and 
would not entitle him to use the money before the negotiations 
were complete. 


Sree Raja Datla Venkata Surya Narayana 
Jagapathi Raju v. Golulguri Bapiraju.—lI..L. R. 34M. 
143.—We think the distinction: drawn by the learned judges 
bet ween cases of benamiand agency is well founded in principle. An 
agent for an undisclosed principal may well maintain a suit with 
teference.to the contract entered into by him—whether such a suit 
be for enforcing or for seeking to avoid such contract—and the law 
which.holds that a benamidar cannot maintain a suit can have 
no application. Further the cases, assuming them to have been 
well-decide}, and assuming also that the? cannot be reopened, only 
hold that a benamidar is not entitled to maintain a suit for pos- 
session, They are no authority for the view that the benamidar is 
not entitled to maintain a suit for setting aside the transaction 


‘for fraud ‘or any other valid ground known to the law. 


Again, where a person isa purchaser at court auction and 
his purchase has been certified by the court, the real owner will 
not ‘be entitled to maintain a suit against the certified purchaser 
on the ground of benami. ‘See S: 66 of the New Civil-Procedure 
Code (cf. S. 317, old C. P. C.). If that be so, we donot know 
whether a plea of benami will be open to a person so as to defeat 
the certified purchaser’s title to sue for recoverirg property: 
S. 65 (cf. S. 314, old Code) declares that the title to the 
property is Vested in such purchaser. ‘There is a statutory vesting 
of title, aud we fail to see how he cannot maintain a suit for pos- 


- session. Whether a plea of benami is open to a defendant or not, 


the statutory title clothes the purchaser with a right to sue, and 
if he can sue for the land he can also. sue to set aside the sale on 
any valid ground open to him. 

“ Munusawmi v. Maruthammal —tI. L. R. 34 M, 211. 
—The conclusion come to by Mr. Justice Walizs that an exe- 
cutor who has accepted the office is estopped from setting.up an 
adverse titlé to the property dealt with by the will requires more 
consideration than has apparently been given to it inthe judg- . 
ment. The learned Chzef Fustice who agrees with Mr. Justice: - 
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Wallss puts iton the bare ground tliat possession was taken, 
under the will as executor. We are inclined to agree with Mr. 
Justice Meller that unless the beneficiaries can show -that their 
position has been altered by the act or conduct of the executor 
accepting office, no question of estoppel can arise. The accep- 
tance of the office and the taking of possession are only some of 
the ingredients which goto make up the estoppel. There is noth- 
ing peculiar in the estoppel created by the conduct of an executor. 
Both under the English law and the Indian Evidence Act, 
S: 115, it has to be proved that-the act or conduct has led to 
the party who can invoke the aid of estoppel being prejudiced. 
The case of Srinivasa Murti v. Venkata Varada Iyengar? can 
be supported on the ground, as pointed out by Mr. Justice Miller 
that the estoppel was pleaded as between co-executors and that - 
the position of the executors was altered by the conduct. of their 
co-exectitor. 


. In a. very recent case— Williams v. Evans ?__Mr. Justice : 
Horridige points out that an executor who is also-next:of kin-and 
who takesout probate-with the knowledge -of .all-the facts sis 
mot. estopped: from contesting the validity of the will. The 
learned ~ Judge points out that in the only reported case in 
England-—/2 : the.goods of Chamberlain *—the executor could 
have taken possession only under th: will of which he took 
probate. .In the present case, as wellas n Srinivasa Moorthy 
case-*; possession taken, although professedly under the will, is 
consistent with the right of the executo-s to retain it in their 
Capacities as heirs as well. The Privy Council, on appeal against 
that decision® qualify the dictum as to estoppel in these words:— 
‘To such a contention advanced under such ccrcumstances, it 
would be:a sufficient answer to say that no person whohas ac- 
cepted the position of a trustee and has acqgutred property tn that 
capacity can be permitted to assert an adverse titleon his own be- 
half, until he has obtained a proper discharge from the trust with 
which he clothed himself.” It is clear that Lord Macnaghten in this 
sentence is not accepting the broader proposition that the acquisi- 
tion in the capacity of trustee estops him from setting up for ever 





I. (1901) ` LLR. 25 M. 2. (IgtI) 381. A. 129 at p. 136. ` 
3 (1911) Prob. Div., p. 175. 4. (1867)L.R.1P. & M, 316, 
Pena 5- (1911) at M. LJ. 669. 
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an adverse title. His Lordship confines the bar to the period dur- 
ing which the trusteeship continues. After rendering an account of 
the trusteeship, itis open to the trustee to claim that the original 
trust was invalid. This is analogous to the estoppel against a ten> 
ant. See S.116 of the Evidence Act. One other point to be noticed 
is that Lord Macnaghten refers only to the position of a trustee 
although the learned judges of the High Court regarded an 
executor as occupying the same position. Further the cz7cum- 
stances referred to by the Privy Council probably refer to the 
distinction suggested by Mr. Justice Wz//er. The question is not 
whether possession was taken as executor, but whether itis in- 
consistent with any other right which can be set up later on. 
Mr. Justice Horvzdge points out that “ three things are necessary 
to constitute estoppel : (x) a representation made; (2) that is 
untrue ; and (3) that the party to whom it ismade acted on it to 
his detriment.” We conceive that the Indian law whether founded 
on the Evidence Act or based on general principles as to estoppel 
will also require compliance with these three requirements ; and 
unless the acts of an executor satisfy allthese conditions, he will 
not be estopped from contesting the validity of the will. Under any 
circumstances, the head note of the reporter is expressed too widely 
and is calculated to convey the impression that the acceptance af 
office by an executor concludes him unconditionally. 





SUMMARY OF ENGLISH CASES. 
Lindsay v. Klein. [1911] A.C. 194 (Sc.) 
Ship— Onseaworthiness soon after commencement of voyage— 
Onus of proof. 
Although the burden of ptoving tnseaworthiness lies upon 
those who assert it, yet in cases where it occurs soon after the 


commencement of the voyage the presumption of seaworthiness 
is rebutted and the onus shifted. 





The Corporation of Glasgow v. Lorimer. 


[rgr1] A. C. 209 (Se.) 
Master and servant -Slander by servant— Liability of masier 
— Scope of authortty. ' 
A municipal tax collector whose duty consisted in collecting 
the taxes due from owners-of houses, not only charged a house- 
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owner, who was allowed to pay his taxesof the year in instal-. 
ments, with forging a previous receipt of the year by altering the 
amount paid into a higher figure, but repeated the charge in: 
the house of a neighbour. 

Held that the municipality was not liable for the slander, 
as expressing one’s opinion on such matters, instead of com- 
municating the same to the superiors (in other words slander- 
ing others) was not shown to be within the scope of the servant's 
authority. 





Cathcart v. Chalmers. [1911] A. C. 246 (Sc.) 


Landlord and tenant—Tenant’s statutory right to compensa- 
tion for improvements—Contracting out of such right—TIllegality. 


An Act of Parliament gave the tenarit right to claim con- 
pensation from the landlord. up to the dateof his quitting the 
premises, for improvemsnts effected by him, and declared void 
any contract depriving the tenant of his right to compensa- 
tion. ‘The contract in the particular case was that the tenant 
should not claim com pensation unless he gave notice at Jeast a 
month before the actual determination of the tenancy. 


Held that the coutract was void and not enforceable by the 
landlord as it deprived the tenant of his right to claim compen- 
sation except under certain conditions, z.¢., in that it deprived 
him of his right to claim up to the last moment of-his tenancy as 
provided by the Act. 





‘Eaton v. Buchanan. [1911] A.C. 253 (Se.) 
Trustee—Compromtse on advice of law agent—No ne gligence— 
No personal liability of trustee—Annutties not declared a charge 
on reality—N o duty upon trustee to make them burdens on reality. 


Where a disturbant does not declare certain annuities 
created thereby as charged upon the real estate, no duty lies 
upon the trustees appointed by the teal estate to make them a 
charge thereon. 

A testator disinherited some ofi his children, gave annuities 
to others, and the residue of all his property to a particular.son 
of his. The disinherited children threatened, on the. death. of the 

i testator, to, set aside the will on the ground of want of capacity 
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and undue influence. Thereupon the trustees, acting on the advice 

' of an agent of acknowledged ‘gharacter in the profession, compro- 
mised the claims, agreeiyg to pay certdin sums which they 
borrowed on the security of the real estate. Without making 
annuities a charge upom the real estate they handed only 
the rêr] estate te the residuary legatee, The real estate, which 
continued.from the time of the testator to be used in a business 
which he was carrying on, was practically lost on account of the 
failure of the business, and.there were not spfficient funds to pay 
the annuities. 


Held, in a suit by the annuitants against the trustees, that 
the trustees were not guilty of breachot trust or negligence in 
compromising the claims of the disinhgrited children in as 
much as they acted upon proper advice and with ordinary pru- 

` dence and care as they would have done in their own business, 


Internatiouwal Sponge Importers, Ltd. v. Andrew 
Wait & Sons. [1911] A. C. 279 (Sc.) 


Sale of goods through agent—Iinstructions to purchasers—No 
prohibition of cash payments through agent— Misappropriation 
-of cash paymenis— Buyer not liable. 


Some of the printed notices and circulars issued by the 
plaintiffs, who were trading through their travelling agents in 
various articles, contained. no express instructions prohibiting 
“buyers from agents from making cash payments to them, but 
only intimated that cheques should be crossed in a certain way 
and that cheques should be drawn payable to plaintiffs. After 
two or three years’ dealing, the defendants, who were regularly 
buying from a certain travelling agent aud paying him only by 
cheques drawn iu favour of plaintiffs, once paid in cash owing 
to the fraudulent practice of the agent who afterwards mis- 
appropriated the same. Though intimation of that sale for 
cash was given by the agent to the plaintiffs, the same was 
net found out by them owing to the books having been 
tampered with by their employees who conspired to cheat the 
‘plaintiffs. No intimation therefore having beeen given to the 
defendants that payment ought not to be made to the agent, 


4 
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the defeudants began, a year thereafter, to pay the agentin cash 
and also by cheques drawn in his favour. The agent having mis- 
appropriated the same, the suit was brought to recover the money 
frem the defendants on the allegation that the defendants’ pay- 
ments were in violation of thé terms of their business, 


Held that the plaiatiffs must fail as (1) there was no ex- 
press prohibition of cash payment and (2) as the plaintiffs failed 


to apprise the defendants for some years of their mistake in paying 
the agent. 





Smith v. Cock. [1911] A.C. 317 (P. C.) 
Contribution—Two separate trust estates—Same bene o fictary— 
No right of contributiog. 


It was said that there being two trust estates from which 
payments towards the maintenance of one and the same cestud gue 
trust were to be drawn, the doctrine of equitable contribution 
ought to be applied by apportioning the payments between the 
two estates. Without attempting to give a comprehensive defini- 
tion of the expression “equitable contribution,” it is clear that 
the present case does not fall within it. Before there can be 
any question of contribution there must be a common obliga- 
tion upon those who are required to contribute. Here there is none. 
The trusts are not only different in their’ terms but each trust 
requires a separate and independent ‘exercise of the discre- 
tion of the trustees of the particular estate as to the sum to be paid 
by that estate te Alice. When that discretion has been 
exercised it may be said that a consequent obligation’ arises to 
pay the amount, but it is a separate obligation which has no 
connection with the obligation upon the trustees of the other 
estate, and cannot, therefore, afford any ground for a claim to con- 
tribution. The order appealed from seems to require the two sets 
of trustees to meet “together and fix the amount to be paid to 
Alice, and then to apportion the amount between the two estates. 
This would cause the sum payable by each estate to depend 
upon the joint discretion oftwo sets of trustees—a state of 
things néver intended either by John Mathew’Smith or by Lucy 
Smith. It would be to defeat instead of to carry out the 
intention expressed in the wills which ereated the trusts. 


el 
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Rex v. Canadian Pacific Railway. [i911] A.C, 328 
“Grant from the Crown” —Meaning of. 

The proper meaning of the expression “grant from the Crowa” 
in the case of a land grant is a conveyance by letters patent un- 
der the great seal. And although, of course, crown lands may, 
be transferred to a subject by Act of Parliament, such a transfer 
would not ordinarily or properly be described as a.“ grant froma 
the Crown.” i 





Greyvensteyn v. Hattingh. [r911] A.C. 355. 
Damages— Suit for— Damages the result of defendants self- 
protection-—No right to sue. 


Defendant drove away a swarm of locusts which were 
coming to his field from "the direction of the adjoining field 
which belonged to the plaintif, with the object of averting 
damage to his own crops ; the result of this was that the locusts 
naturally settled in plaintiff's field and damaged his crops. 


Held that the defendant's action being in self- orotection the 
planitiff had no cause of act.oa. 


Per Curiam :—The obstruction and*diversion of the natural 
and ancient course of å stream in times of flood canuot belegally - 
made ty one proprietor so as to create a new waterway to the ` 
prejudice of other proprietors. But the principles of law laid down 
for preserving or regulating the settled course of a river, on 
which may depend so many of the rightgsand benefits of adjacent 
Owners are not necessarily appropriate to the course of.an 
insect pest, which it is the interest of every one concerned to repel ; 
or destroy. The supposed analogy between the two things i is’ 


wholly fatlacious. ‘The pest. has no settled sourse, and whatever awe 


its course maybe, noone is bound to respect ‘it. Indeed.the pice | 
gress of a fire would be a much nearer: analogy to the moving, 
horde of locusts than the course ofa fiver. © +u + = Fo 


In Whalley v. Lancashire & Yorkshire Railway Compani 
Lindley In J. points out that if an extraordinary flood ` ‘is 
seeti to be comitig, the owner may protect his land from it, and 
so turu it away without being responsible for the consequences. 


I. (1884)"4 Q. B. D. 3131. 


— 
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Visitaticns of loeusts, though no doubt unpleasantly frequent, 
are in the nature of extraordinary and incalculable events, rather 
than a normal incident like the rise ef a river in a rainy season. 
On the facts as found in this case their Lordships are of epinion 
that the respondents did no more than what Lendley L. J. has 
defined as being within their rights. But their conduct may be 
justified on a wider-and simpler ground. Hven if the invasion 
be regarded as anormal iucident of agricultural industry in 
South Africa, the respondents would be entitled, as an agricul- 
tural operation, to drive the locusts away just as they are 
- entitled to scare crows, without regard to the direction they may 
take in leaving. 





National Phonograph Coy. of Australia v. Menik. 
[x911] A.C. 336. 


Patent of goods—Dealer zn— Conditions imposed by patentee— 
Binding nature of. 

The sale ofa patented article carries with it the right to 
use it in any way that the purchaser chooses to use it, unless 
he knows of restrictions, Of course, if he knows of restrictions) 
and they are brought to his mind at the time of the sale, he is 
bound by them: He is bound by them oti this principle ; the 
patentee has the sole right of using and selling the articles, and 
he may prevent anybody from dealing with them at all. In as 
much as he has the tight to prevent people from using them or ` 
dealing in them at all, he has the right todo the lesser thing, 
that is to say, to impose his own conditions. It does not ‘matter 
how unreasonable or how abserd'the’ conditions are. It does not `| 
. matter what they, are, if ‘he says at the time when: ‘the purchaser 
proposed to buy. or the person totake g license: “Mind I only 
give you this ‘license.on this condition, ” and: the purchaser i is free 
to'take-it or leave itas he` likes. If he takes at he must: ‘be Ý 
iuný by the conditis. “It seems to be cbinitifon’ sétise ‘and “Hot 
to depi upin. any. patènt law. oreany” other paiticular, law. - As 
té the attetiipt, however, to bifid a ‘purchaser:to a -condition ° “not ~ 
brought: to-his udtice at the time’ “of: me ae such ‘an Rae 


cannot ‘guctéed. 
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Grand ‘Brunk Railway of Canada v, Barnétt. 
[r911] A.C. 36r. 


‘Megligence—Sutt for—Plaintiff trespasser — No right of 
sutt l 

Two systems of railway hada common station which hađ 
two platforms ene for each. For mutual convenience as regards 
various railway purposes the trains used te go from one platform 
te theother. While a train which did not earry passengers was 
going from one platform to the defendant’s platform, the plaintiff, 
who had no ticket, got on the footboard of the train without the 
knowledge of the responsible officers of the train, with a view 
to reach the defendant’s platform which was near his home. 
. While so going a train of the defendants ecollided owing to the 
negligence of the defendants’ officers with the train carrying the 
plaintiff. ‘The result wasthat the plaintiff, who knew that 





travelling on foot-board was against the bye-laws, was thrown. 


off.the foot-board and sustained severe injuries. 


Held that plaintiff, being a trespasser both on the train on 
which.he was standing and on the defendants’ premises wherein 
he sustained injuries, is not entitled ‘to recover damages, there 


being no ‘dufy'on the part of the defendants towards the. 


plaintiff. .- 


a duty to the plaintiff not wilfully tọ injure him; they were tot 
entitled, unnecessarily and knowingly, to increase the “normal 
risk by deliberately placing unexpected dangers in his way, but 
to say that they were liable to a trespasser for the negligence of 
their servants isto place then ‘under a duty to hit’ -of the same 
character as that which they undertake. to those whom they 
carry‘for reward. The authorities do’not: justify the imposition 


Per Curiam :—The railway company was undoubtedly under 


of any such obligation in such- circumstances. A carrier cannot, . 


protect himself against the conseqnences which may follow on 
the breach of such an obligation, (aš, for. instance, bya charge to | 
_ cover ingurance against the risk), for these can be no contracts 


with-trespassers ; j. mor-can he. prevent: tHe supposed , obligation ` l 
from; arising by keeping the trespasser off. his premises,, for a trese | 


passer seeks. no leave and: gives nò notice. ee 
~ ‘Nhe. generat tule; therefore, i is tikt a man trespasses | cat his | 


own-siik, D no ih shin Me ey 


Pa 


tee 
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Commissioner ef Stamp Duties v.. Byrness. 
[1911] A.C. 386. 

Advancement in favour of son—Recethi of rents by father— 
Consistency. l E l 

The fact that a father receives andis allowed to receive 
during his lifetime rents and prohts of a property bought by 
him in the name of a son is not inconsistent with the purchase’ 
being a real advancement: in favour of the son. The sows ac- 
quiescence in his father taking the rents and profits can be set 
down to good:manners and deference, that is, the respect which a 
child owes to his parent. The receipt of rents and profits by the 
father cannot be taken to turn a presumptive advancement into 
a trust in favour of the father. 





. Rourke v. Robinson. [1x911] 1 Ch. 480. 

Moertgagor and morigagee—Duty of mortgagee to reconvey— | 
Condttional tender—Interest, stopping of- 

Pending a redemption action, the mortgagor tendered the 
principal, interest and costs, requiring, at the same time, the ~, 
mortgagee | either to attend at her. solicitor’s office for pay- 
mént and. ‘execute a recofveyance or at her option .to exécute 
a recouveyance escrow till payment of money. Held: The tender 
was sufficient to stop the further running of intrest. It isa part-of 
every mortgage contract that the mortgagee should, on payment 
of what is due, execute a proper reconveyance. A demand . 
for that which the party demandiag is entitled to on payment 
does not make the tender conditional. 





Ti re; Robinson : McLaren v. Public Trustee. | 
- [t911] £ Ch. 502. 

Sutt. for TE cestui gue trust. suin ng 
another —Action for money -had agd received. . 
An action by one cestni gue trustagainst another forthe reéo- 
very of money Which ought to have been paid’ to him but; owing . 
to a common mistake, was” wrongly paid over by the trüstee to 
the other, though not strictly the tomiñon law action for money 
had ‘and tecéivéd but only the analogous equity action for réfuridy 
js barred after the- statutory ‘period prescribed for the 
action for money had and received. The case is different where 
the court is administering the funds and adjusting the rights of 
patties and there ar¢*funds in court belonging to the party overe 
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paid. The case is. also different where trust funds can be traced 
in the hands of the persou receiving it, in which case he ear be 
made td refund it. The third ¿class of cases where limitation 
would not bar is where trust funds have been received. by a 
person with the knewledge that they have been wiongly paid 
over ‘to him. 


‘Shepherd v. Croft. [rgtr] 1 Ch. 52r. 


Caxtract for sale of land—Latent defects known to vendor — 
Liability fo: be rescinded. 

A contract for sale of land is not liable.to rescission by rea- 
son of latent defects existing at the date of the contract which 
‘were not disclosed. When the defects are not such as to make the 
thing something different from the thingebargaiued for, a contract 
not liable to cancellation on account of such “defects does not be- 
come so liable because the defects were known to the vendor at 
the time of the contract. 

Osborne v. Amalgamated Society of Railway 

Servants, [1911] 1 Ch. 540. 

Trade unton—Aciton “to enforce benefits under’ — “Action for 
reinstatement” not. 

An action by a member of a trade union to be reinstated 
after an illegal expulsion is not an action seeking to enforce 
provisions ‘ to provide benefits te members ” which i is not per- 
mitted by the Trade Union Act of 1871. 





In re South of England Natural Gas & Petreleum 
Company, Limited. .[r911] 1 Ch. 573. 

Companies (C onsolidaijon) Act, 1908, S. 81—Omi'ssion to men- 
tion previous publication of pr ospectus—Remedy for—Damages or 
rescisston— Public offer”, meangng of. - 

Section 81 of the Companies (Consolidation) Act of 1908 Te- 
quires that at every subsequent circulation of a prospectus, every 
earlier circulationof the prospectus and public offerof shares ought 
to be stated with the result of such circulation. A circulation of a 
prospectus among the shareholders. of. a certain gas company in 
which the promoter was interested was not mentioned in a subse- 
quent circulation of the prospectus. The prospectus, however, 
when first issued, purported to be “ for private circulation only.” 
Nevertheless-it was held by Swinfen Eady J: that the earlier cir- 
culation involved a public offer of shares and ought to have been 
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mentioned at the subsequent issue of the prospeetus. But he. also 
held that in such a case the remedy of the allottee against the 
persons. responsible fog. the prospectus was only in damages and 
not by rescission, 

In re Mackenzie : Mackenzie v. Edward, Moss. | 

[r911] 1 Ch. 578. 

Domtcil of a married woman—Contracts in consideration of 
marriage—The law to govern them. 

A married woman is incapable of acquiring a separate domi- 
cil from her husband when there has not been a decree for judi- 
cial separation or its equivalent, divorce a mensa et thoro, except 
possibly: in the exceptional cases referred to by Lord Cranworth ia 
Dolphin v. Robins*, viz., where the husband abjures the realm, 
deserts the wife, and establishes himself permanently ina foreigu 
country or commits felony and is. transported. That the wife 
could have got a decree for judicial separation if she so chose 
that the application of the husband for divorce has been rejected 
on the ground that he was guilty of cruelty that justified’ the 
wife living separately from him, and that, as a matter of fact,’ 
the husband and wife were living. separately was not enough to. 

~- enable the wife to acquire a separate domicil. 

As.a general rule, the law of matrimonial domicil is ap- 
plicable to a contract in consideration of matriage, but this is not 
an absolute rule; it yields to the intention of parties, either ex- 
pressed or to be gathered from all.the circumstances of .the case, 





pare v. Standard Land Company Limited. 
[1911] 1 Ch. å 18. 

Trustee and “ cestui que trust? —If company trustee, direciors 
individually entitled to char ge tor services—No fiduciary relation 
between directors and “ cestus gue trust.” 

Per majority of the Court of Appeal.—There is nothing to 
prevent individual directors of a company, which has undertaken 
to manage an estate, from charging for their professional servi- 
ces. -Directors stand ina fiduciary relation to the company 

but not to a stranger with whom the company is dealing, 
This principle applies equally whether the relation -between 
‘the company and- the stranger is one purely of contract such as 
principal and agent or is one of trustee and cestui gue trust. 
To speak of directors as the brains of the company or: the 





xy (1859) 7H, L, C, 393° 
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hands of the company is only to use words which have no 
definite meaning in this connection. 

Per Master of the Rolls.—A fiduciary relation can only arise 
either contractually or by implication of law. The contract ' 
between the corporation and B (whose property they were’ 
managing) is one to: which the directors are not parties. Though 
under certain circumstances such a relation might arise by 
implication of law—for an instance see Powel] Thomas v. Evan 
Jones & Co.—yet such a relation does not flow from the fact 
that the director was appointed for the purpose by a Board 
of Directors consisting of himself, though, if the appointment- 
was not a proper one to be made under the circumstances, the 
company might be liable to the employer for breach of duty in 
that respect. i - a 

Per Fletcher- Moulton L. J Contra: ; 


Nrotlle Js judgment in [1910] 2 Ch. 408 reversed.. 





Inre Towndrow : Gratton v. Machen. 
[1911] 1 Ch. 602. 

Specific legacy ani legacy of the residue—For default in 
respect of latter, former not liable. y 

‘The ordinary principle that a trustee can take no share out 
ofa trust fund without making good to it the amount misap- 
propriated by liim out of it has no application when the fund 
out of which reimbursement is sought is different from the fund 
‘in respect to which default is committed. For instance, when there 
isa specific legacy as well as gift of the residue subject to certain 
trusts, any default in respect of the trusts cannot be sought to be 
made good out of the specified legacy when the former has been 





assigned away by the time. 


Mills v. United Counties Bank, Limited. 
[t911] 1 Ch. 669. 

Sale of equity of redemption in a contingent tnterest—C ovenant 
to indemnify against mortgage—Condttional upon contingent in- 
terest vesting in possesston—E xcluded by express, limited indemnity. 

Where the subject-matter of a sale is an equity of redemp- 
tion, the purchaser, in the absence of an express contract to the ` 
‘contrary, must be regarded as covenanting with the vendor fọ 


5 
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- indemnify him against the personal obligation to pay the money 
due upon the mortgage, and a bill may be filed by the covenantee 
to be relieved from the deb: provided the .debt has. accrued due. 
` Neither the rule nor the reasoning of it applies when the subject- 
matter of the-sale is a contingent interest and has not vested in 
possession. In the case of such interests, the obligation.is cou- 
ditional upon the iuterest vesting in possession. 

The indemnity implied by law is excluded when an express 
and limited indemnity is provided for in the deed of sale itself. 





Turner v. Turner. [rgrr] 1 Ch. 716. 

Legatee, debtor to estate— When debt due from partnership, and 
not from legatee individyatly—Rule. 

The rule that alegatee is bound to account for the debt 
owing from him to'the estate before he can claim the legacy has 
no application where the debt is a joint debt owing from a 
partnership of which the legatee is a member. 





` In re Coomber : Coomber v. Coomber. 
-[rarz] 1 Ch. 723 (C. A) l 
Undue infiuence—Giftby mother to son managing business— 
No presumption of —' Independant aduice’; meaning of. 


‘In this case there was agift bya mother to her son who 
was managing her business. Neville J. threw the onus of dis- 
proving undne influence on the. son, thoagh he found as a mat- 
ter of fact that there was no undue influence. i 

Itis not true to say that any confidential relation between 
donor and donee is sufficient to set up a presumption against the 
validity of the gift. There are confidential relations in which there 
is a presumption of undue influence, z, g., solicitor and clie nt, a 
young person immediately after attaining age making a gift to 
his parent or other person standing zn loco parentis. In such 
cases there is a presumption of undue influence which requires 
something to rebut it, but to apply that to every fiduciary relation 
is not according to authority and distinctly contrary to ee 
ciple.—Per Master of the Rolls. 

It is said that the son was the manger of stores and there- 
. fore there wasa fiduciary relationship to his mother. This illus- 


| 
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Gates in a most striking form the danger of trusting to verbal 
formule. Fiduciary refations are of many different types. ‘They 
extend from the reletion of myself to an errand boy who is bound to 
bring me back my change up to the most intimate and confiden- 
tial relations which can possibly. exist. between. one patty and 
another were the one is wholly in the hands of the other because 
of his infinite trust in him. All these are cases of fiduciary rela- 
tions, and the courts have again and.again, in cases where there 
has been a fiduciary relation, interfered and set aside acts which, 
between persons in a wholly independent position, would have 
been perfectly valid. Thereupon, in some minds, there arises the 
idea thatif there is any fiduciary relation whatever, any of these 
types of interference is warranted by it. They conclude that 
avery kind of fiduciary relation justifies eVery kind of interference. 
` OF course thatis absurd. The nature of the fiduciary relation 
must be such that it justifies interference. * * * It is possible thdt 
there might have been a transaction between the son and the 
mother, with regard to a purchase of this leasehold property 
‘in which the son would have to shew that he had given 
her full information in very possible way as to value. But 
in this case, the gift was not based où value in any way at 
all, Independent competent advice in this connection, _means 
that some independent person free from any taint of 
relationship or of the consideration of interest which would 
affect -the act, should put ‘clearly before’ the person what are 
the nature and consequences of the act. It is for adult 
persous of competent mind tə decide whether they will do an 
act and I də not think iidepeudent competent advice means 
iadependent competent approval. * * From the clear langu- 
age of an independent mind, they should know precisely what they 
are doing * * But when a-man takes npon himself the 
responsibility of advising those who are not adults, who are not 
persons capable of managing their own affairs, in the broadest 
sense of the word, other conditions may arise.—Per Fletcher- 
Moulton L. J. 


Between master arid servant and between employer ' 
and bailiff or steward, there subsists, of course, a fiduciary rela- - 
tion,’ but there is no authority for the proposition that by reason 
of the existence of such relations a deed of gift from the one to 
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the other can be set aside. This doctrine of equity rests upon 
the existence of-such a fiduciary relationship as will lead the 


court to infer undue influence or knowledge in the one party con- 
cealed from the other or other circumstancer.—Per Buckley L.J. 





Inre Connolly Brothers, Limited : Wood v. Connolly 
Brothers, Limited. [1911] 1 Ch. 731 (C.A.) 


Stay of proceedings—Courts of inferior and co-ordinate 
Jurisdiction— No difference between—Ground for. 


Proceedings by a person in a court of law may be re- 
strained on three grounds: by reason’ of contract, or con- 
duct, or when it is shown that the proceedings are vexa- 
tious or oppressive. It does not matter whether those pro- 
‘ceedings are pending in a court of inferior jurisdiction or - 
in,a coyrt of co-ordinate jurisdiction, as for the matter of that in 

‘a foreign court as in this, the court acts zm personam against 
the party by way of injunctioa and does not address itself directly 
to the court. In this case, their Lordships, confirming the order 

` of Parker J., stayed an action in the Palatine Court by a charge- 
holder seeking a first charge on some portion of a “company’s 
assets, pending an earlier instituted action in the High Court by 
the debenture-liolders who also claimed a first charge, to which 
the person. .seeking to enforce the charge was not made a party as 
the debenture-holdecs were ignorant of the charge. Their Lord- 
ships at the same time directed that he should be made a party to 
the action of the debenture-holder so that his tight might be 


determined and complete relief might be given ie him on that 
basis. 





West v. Gwynne. [r911] 2 Ch. r. (C.A.) 
Statute — Constr wction— Retrospective operation, rule as to— 
Meaning and scope of. 
5.3 0f the Conveyancing Act of 1892 enacts that “In all 
leases conta:uing a covenant * * * against-assigning * * * with- 
out consent such:covenant shall, unless the lease contains an 


< I express. provision to the contrary. be deemed to’ be subject to 


a proviso that no fine or sum of money in the nature of fine shall 
be payable for or in respect of such consent.” The question arose 
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in this case-as to whether this ‘section applied to leases 
executed before the passing of the Act. Both Foyce J. in the 
court of first instancë atid the court of appeal held that it 
did. To the argument that statutes are not to be presumed 
to act retrospectively—sova constitutio futuris formam imponere 
debet, non preteritis — thus answers Foyce J.: “In the pre- 
sent case it is not contended that S. 3 does more than prevent 
the future exaction of a fine upon granting the necessary 
consent, this being effected by enacting that as from the date 
of the commencement of the Act all leases shall be deemed 
subject to the provision mentioned in the section. In other 
words, the lessor shall not in fúture exact a fine for his assent 
to an assignment unless it has been expressly stipulated that he 
should be able to do so.. The section does not take away any 
accrue! right of action nor is there interference. with past 
transaction, nor does it affect, to my mind, anything which can 
aptly be termed a ‘vested right’. The exacting of this fine may 
perhaps be more correctly called a privilege to require a payment 
in a certain contingent event than a vested right. Considering the 
express geuerality of the provision, viz, in all leases * * » 
I come to the conclusion that this section was intended to apply ` 
to every lease. both existiug and future * * * and in the absence 
‘of an express provision to the contrary ‘to engraft’ (using the 
words of Cockburn C.J.) ‘upon every existing lease a very plain 
enactment and to this enactinent we must . give its: proper effect.’ 


And thus the Waster of the Rolls: ‘Retrospective operation” 
is an inaccurate term. Almost every statute affects rights which 
would have been in existence but for the statute * * Section 3 
does not annul or make void auy existing coutract; it only provides 
that iu the future, unless there is found an express provision 
authorising it, there shall be no right to exact a fine. í doubt 
whether the power to refuse consent to an assignment except 
upon the terms of paying a fine can fairly be called a vested right 
or interest. Upon the whole I think S. 3 is a general enactment 
based on grounds of public policy and I decline.to construe it in 
such a way as to render it inoperative for many years wherever 
cases for 99 years, or it may be ogg years, are in existence.” 

Buikley L. J—"To niy mind, the word * rettospective’ is 
-inappropriate and the question is not whether the action is 
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retrospective. Retrospective operation is one matter. Interfer- 
ence with existing rights is another. If an Act provides that as 
ata past date the lawshall be taken to have been that which 
it was not that Act I understand to be retrospective. That is 
not this case. Suppose that by contract between A and B 
there is in an event to arise, a debt from B to 4, and suppose 
that an Act is passed which provides that in respect of such a 
contract no debt shall arise. As an illustration take the case 
of acoutract to pay money upon the event of a wager or the 
case-of an insurance against a risk which an Act subse- 
quertly declares to be one in respect of which the assured 
shall not have insurable interest. In such a case if the event 
has happened before the Act is passed, so that at the moment 
the Act comes into operation a debt exists, an investigation 
whether the transaction is struck at by the Act involves au 
investigation whether the Actis retrospective. But if at the 
date of the passing of the Act, the event has not happened, then 
the operation of the Act * * is not a retrospective operation 
but is an interference with existing rights. As amatter of prin- ` 
ciple an Act of Parliament is not without sufficient reason taken 
to be retrospective, There is, so tospeak, a presumption that 
it speaks only as to the future. But there is no like presumption 
that an Act is not intended to interfere with existing rights. 
Most acts of Parliament in fact do interfere with existing rights.” 
Kennedy L,.J— If effect is given to the section in relation 
to leases alreddy existing, it will not operate either to destroy or 
impair the validity of those leases or to take away any ‘vested. 
right” as I understand the phrase. I do not think that an enact- 
ment which prevents the lessor from availing himself of the 
lessee’s covenant not to,assign without license as an indirect 
instrument of profit falls properly within the category of enact- 
ments which take away either vested rights or the legal character 
of a past transaction or which impair an existing contract and it 
is chiefly to such enactments that the rule ‘zava constitutio Oc. 
has been applied by courts.” _ i i 





In re Lacon’s Settlement: Lacon v. Lacon. 
[1911] 2 Ch. 17. 
Damages for non- rèpair — Tenant for life not timpeachable jor 
waste—Remaindetmen-have no right thereto. 
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Damages recovered froma tenant in oocupation - for di- 
lapidations tothe house arising fromi breaches of repairing. 
covenants belong to the tenant for life when he is not impeachable 
for waste and the remaindermen have no sort of claim upon it. 





Werthein v. Chiesutimi Pule Company [1911] A.C. 301. 
Breach of contract Damages—Principle of awarding. 


The object of awirdiug damages ina suit for damages for 
breach of contract is to put the party aggrieved so far as it 
could be done by recovery in the same position in which .he 
would have been if the contract had been performed. This is a 
ruling principle and a just one. The rule which prescribes as-a 
measure of damages the difference in market prices at the respec- 
tive times—v#z., stipalated date for delivery and thedate of 
breach or actual performance is merely designed to apply, this 
principle and it generally secures a complete indemnity to the 
purchaser. But it is intended to. secure onlyjan indemnity. The 
market value is taken because. it is presumed.to be the true 
value of the goo.ls to the-purchaser. In the case of non-delivery, 
where the purchaser does not get the goods he purchased, it is 
assumed that these would be.worth to him, if he had them, what 
they would fetch in the open market, and that, if he wanted to 
get others in their stead he could obtain them in that market 
at that price. In such a case the price at which the purchaser might 
in anticipation of delivery have resold the goods is properly trea- 
ted. - The purchaser not having got his goods should receive 
by way of damages enough to enable him to buy similar goods 
in the open market. Similarly when the delivery of goods pur- 
chased is delayed the goods are presumed to have been at 
the time they should have been delivered worth to the pur- 
chaser what he could then sell them for, or buy others like them 
for, in the open market and when they are in fact delivered they 
are similarly presumed to be for the same reason, worth. to the 
purchaser what he could then sell for in that market, but if in 
_ fact the purchaser, when he obtains possession of the goods sells 
them at a price greatly in advance of their market value, that 
presumption is rebutted and the real value of the goods to him is 
proved by- the fact of this sale to be more than market valu- and 
theloss he sustains must be m:asured by that price, unless;he is 
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against all justice, to be permitted tomake a profit by the 
breach of contract, be compensated fora loss he never suffered, and 
be put, as far as money can do it, not inthe same positionin 
which he would have been if the contract had been performed but 
in a much better position. 


—___——. 


JOTTINGS AND CUTTINGS. 


Notification.—In exercise of the power conferred by section 23 
of the Sea Customs Act, 1878 (VIII of 1878,) the Governor General 
in Council is pleased to exempt nitrate of lime, calcium cyanamidel 
and mineral superphosphates from the import duty. leviable thereon, 
under item No. 10 of Schedule IV of the Indian Tariff Act, 1894 
(VIII of 1894). s ¥ * 


o 
, ka 


Attacks on the Judges.—MR. WINSTON CHURCHILL has again 
availed himself of the license of debate in the House of Commons ta 
launch gratuitous and unseemly charges of partisanship and, even 
worse, of ‘class interest against the Judges. Notwithstanding 
indignant protests, not confined, we are willing to. beljeve, to one 
side of the House, he made ciear the purely demogogic character of: 
his attacks by proclaiming the necessity for ‘ some bulwark that 
would stand between the trade unions and the Courts’, and he pro- 
fessed to have found sucha bulwark in a Government official to 
whom power. would be given to intervene in the ‘ warfare between 
the great hierarchy of the law and the workmien’s Guilds.’ It is not 
creditable to the Commons that such pernicious nonsense as this 
should be permitted from any of its members, and we are uct sur- 
prised that the Deputy-Speaker has round it necessary to administer 
asharp reproof to the erring Minister. If Mr. Churchill cannot 
control his antipathy to judicial control, he ought to be transferred as 
soon as possible to some other post than that he at present holds in 
the Government, because the Home Secretary is not only the di - 
penser of much judicial patronage, but he is specially the custodian 
of ‘law and order’ and public attacks on those who administer the 
law are inconsistent with his office. The Crown is not well served . 
when the Secretary of State goes about to denounce, and to lower in 
the esteem of the people the whole judicial bench. The position of 
the judges was made secure against the Crown itself by the constitu- 
tional charter which provided that none of them should be removed 
except upon the Address of both Houses of Parliament. And there is 
no case where such an address has been presented against an English 
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judge, though abortive and unfounded proceedings have, indeed, been 
taken in the Commons against particular judges—Lord Abinger in’ 
1843 and Sir Fitzroy Kelly in 1867—who had aroused the hostility 
of a section. All serious statesmen have maintained the view pro- 
claimed by George III on his accession that ‘the independency and 
uprightness of the judges of the land’ is to be regarded as ‘ essential 
to the impartial administration of justice, as one of the best securities 
to'the rights and liberties of the people, and as most conducive 
to the honour of the Crown.’ No Minister can be allowed to declare ` 
open war on that universally-accepted view without danger to the 
whole State. . The Law Journal. 


ALS 
we 

Outrages on Judges—Mr. Asguita has announced that the 
Government have under their consideration the question of the 
employment of judges in connection with the trial of election peti- 
tions, and the deplorable incident at the close of the hearing of the 
Hull petition, when Mr. Justice Ridley and Mr. Justice Bucknill 
had missiles thrown‘at them by the more reckless members of an 
excited mob, ought to induce the Government ‘to hasten to produce 
any proposals for changing the present system which they may. 
deem it advisable to make. Attacks on occupants of the Bench are, 
happily, very rare in this country, but there are indications that 
patty feeling may now subject the judges who try election petitions 
to risks to which. they ought not to be exposed. The perpetrators 
of such offences as that committed at Hull are beyond the powers 
` of the judges to commit for contempt cf court. An attack made 
upon a judge whilst not engaged in the performance of his judicial 
duties is punishable as an assault. This course was pursued when 
Sir George Jessel was fired at by a disappointed litigant at the en- 
trance of the Rolls Court in 1878. Dodweil—that was the name of 
the culprit—was tried for the offence, but was acquitted on the 
ground of insanity and ordered to be detained during Her Majesty’s 
pleasure A similar course was taken when Judge Bristowe was 
seriously wounded by an angry suitor at the Nottingham railway. 
station in 1889, the judge’s assailant being tried by Baron Pollock at 
the Assizes and sentenced to twenty years’ penal servitude. 
These, apart from the attack nade by an ‘ncensed bailiff upon Judge 
Parry in the Manchester County Court in 1898, are -the only 
outrages which have been committed upon members of the 
Bench in recent years. It may be hoped that the disrespect for the 


ç 
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Beach whieh eertain persons would appear to be now encouraging 
will mot result in adding to the number.— The Law Journal. 


a4 


Scaedalum Magratuw.-Stoning of the Judges, such as followed 
after the delivery of the judgment in the Central Hull election peti- 
tion last week, may not be the direct result of the wild and whirring 
language recently levelled against the Bench on public platforms 
and in the House of Commons, but it is, none the less, a manifes- 
tation of the lowering of respect for authority which is one of the 
worst consequences of such attacks Our forefathers, who kept . in 
force for a period extending over 500 years the Statute of Richard 
II, making it a punishable offence to utter words in derogation of a 
judge or other great offiter of the State, had a clearer perception of 
what was necessary for the preservation of the common weal than 
some,of our latter day politicians ; and we may bave occasion to 
regret the repeal of that, with many other ancient statutes of the 
realm, in the year of the Jubilee of Queen Victoria. The quarter of 
a century which has since passed has brought about many changes, 
and there is no irstitution of the State which bas not been challen- 
ged. The judicial Bench is the last to suffer, but the integrity and 
independence of the judges ought to be above all question from any 
political party, for on them depend the security of every institution 
and the liberty of every subject. The motion of which Mr. J. G. 
Butcher, K.C., M.P., has given notice, asking for an expression of 
opinion of the House of Commons on the language recently used by 
the Home Secretary with reference to the judicial Bench, and a 
deelaration that ‘ the use of such language by t^e Home Secretary’ 
is directly calculated to degrade the administration of justice, and to 
bring the office of Home Secretary into contempt,’ will afford an 
opportunity for a repudiation by all parties of any sympathy with 
such attacks. It is not to be tolerated that any: imputation of loss 
Gf the general confidence in the impartiality of the judges in matters 
affecting ‘ class issues ’ or ‘ party issues ’ should rest on the autho- 
rity of the Secretary of State, who performs with us the functions of 
a Minister of Justice; and, unless the imputations are withdrawn and 

_the position of the judges clearly vindicated, the Home Secretary 
will certainly deserve, as the motion declares, ‘ the strongest censure 
of the House,’ with all the consequences which follow from it.— 
The Law Journal. 
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CONTEMPORARY LEGAL LITERATURE. 





An article on ‘Release and Discharge of Powers” appears in 
the May pırt of the Harvard Law Review in which the writer 
discusses haw and when powers of various kinds which are four in 
number, each of which is again sub-divided into four classes, can 
be released and discharged, z.e., extinguished by the person pos- 
sessing the power either by deed or will. The writer elucidates 
his various conclusions by references to the leading text books 
and priucipal American and English cases. The article is weil 
worth perusal. 

In the same number there is an article on “ A Proposed Uni- 
form Marriage Law” in which the writer gives a history of the 
movement of the subject in the United Stutes and discusses the 
provisions of a draft bill regarding the same with reference to 
the views prevailing in the United States and in Europe ° The 
preliminary requisites fora marriage, such as applying for a 
license, issuing a license, the form of the marriage and the effect 
of breach of auy of the conditions precedent for contracting a 
valid marriage, are also well discussed with reference to their 
utility and necessity. 


A learned article headed “ State Control of Publie Utilities” 
appears in the June part of the Harvard Law Review in which 
Professor Wyman lays down the following propositions: 
(1) From the very earliest times it was felt that State control is 
' necessary over undertakings which are of a public character to 
secure the public good. (2) Some restraint has always been 
exercised over such lines of industry as are of vital interest to the 
publie. (3) Whether a business isa public business or not depends 
upon the situation of the public with respect to it (z. e. largeness 
or paucity of such public undertakings): (4) The spirit of our 
present age demands that these great business enterprises shall 
-be conducted in accordance. with the requirements of society 
and that effecient regulation of public employment by -sufficient 
law is the most pressing problem confronting the (American) 
nation. (5) People must be assured that the law is adequate 
to deal with the situation; that it has not only elaborated details 
to meet obvious wrongs seldom defended, but also enlightened 
comprehension to deal withthe large policies openly justified 
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which are truly inconsistent with public duty. > (6) All businesses, 
- both public and private, are subject, to be sure, to that general 
police power ofthe State whereby in any civilised society the 
effott is made so to order things that one may not use his own so 
as to injure another. (7) That State control, z. e, supervision, 
instead of State ownership aud operation should be exercised to 
check the uncontrolled action of public bodies. (8) ‘That the 
protection of the people from the oppression of those who 
control their destinies leads to real liberty ; and (9) This princi- 
ple of State coutrol does not lead one to socialism. Indeed it 
saves one from socialism if truly understood. 

In-the August part of the Law Magazine and Review there is 
an article entitled “Scarlet (Lord Abinger) and His Methods” in 
which’the writer gives the various causes that led to the incom- 
parable success which Lord Advocate (Lord Abinger) was able to 
achiéve before any jury. The following are someof them: (1)A clear 
and lucid statement of facts. (2) Not anticipating the defendant’s 
case, lest he would give room for the jury to see whether there is auy- 
thing in the plaintiff's evidence.to support the defendant’s case. 
(3) No exaggeration of the facts in the opening. (4) Avoiding mat- 
ters involving professional technicalities. (5) Not making fine 
speeches or wandering from his case. (6) Cross-examining only 
with a view to enforce and’illustrate the facts on which he 
meant to rely, leaving details. to his Juniors. (7) Great attention 
to re-examination. (8) Analysing instead of taking notes of evi- 
deuce. (9) Keeping a strict watch over the judge, (10) Never 
allowing himself to be bullied by the judge. (11) Short, vehe- 
ment aud perspicuous reply directed to the point so as toim- 
press the jury. (xz) Avoiding unnecessary repetition. (13) 
Never showing any resentment or obstinacy when the judge 
or’jury are against. (x4) Exposirig any error in the point of law of 
the opposite side. (15) Mastering his temper. (16) Equal attention 
to trifling as well as important cases. (17) Addressing the jury in 
a familiar and intimate way.. (18) Speaking in the simplest 
style without indulging in deep declamation or impassioned 
effusion. a Ves d a e : 
There is au article in. the same number on ‘The Place of 
Jurisprudence in Legal Education” in which the writer discusses 
the necessity and utility of jurisprudence in learning law and 
winds up by saying what part it ought to take in the curriculum 
of a law student’s study. 
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BOOK REVIEWS. 





The Law of Registration of Documents in British India: By 
_Mr. D. C. BANERJHE, M.A., Par.-at-Law: Published by Messrs. 
R. Cambray & Co,, Calcutta :—A good commentary on the Re- 
gistration Act is a great desideratum in India. It is now overa 
decade and a half when the late A. Rajagopalaiyar of the Madras 
Bar published his commentary on the Registration Act; and we 
know that a second edition of his book was in great demand. This 
commentary of Mr. D. C. Banerjee on the Registration Act is 
sure to supply the long-felt want. The notes are well arranged 
and the whole matter has been printed in bold type and on good 
paper, Weare sure the profession-will weleome this neat and handy 
commentary of Mr. Banerjee on the Registration Act. 





An Analysis of Williams Law of Personal Property : By A. 
M. WILSHERE, LL.B. Published by Messrs. Sweet & Maxwell, 
Ltd., 3 Chancery Lane, London.—This is a neat analysis of 
Williams’ Law of Personal Property. The analysis has been 
clearly and carefully done-ard at the end of the book is to be 
. found an appendix of questions useful to students. The book is 
sure to be very useful to law students and we commend it 
tothem. The get up is neat and.leaves nething to be desired. 





Public Companies: Formation and Flotation: By BIRCHAM 
and F. J. C: Morris. Published, by Mr. Effingham Wilson;.54, 
Threadneedie Street, E. C., London. Price 2/6 net.—To most 
people in this country, company law is uatrodden ground. 
India is just interesting herself in commercial matters and to 
many who form and float companies and to others who are asked 
to take shares in new companies, an elementary knowledge in 
company-law isa necessity. This little volume before us gives 
an idea of the basic priuciples underlying this branch of the law 
in a clear and concise’ form and we would highly commend it to 
both the layman and the junior lawyer who wishes to havea 
clear idea of the rudiments of this branch of the law. The 
authors: have referred also to the ‘leading cases on the subject in 
all-their essential bearings and the whole subject has been dealt 
with in a way to afford easy reading to the layman and the 
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student. We welcome this book and would commend it to every 
person who has anything to do with companies and company law. 





“Starling’s Indian Limitation Act: sth Edition (r911)! by ` 
Messrs. DANIEL CHAMIER and G. G. NADKARNI. Published by 
N. M. Tripathy & Co., Bombay. Price Rs. 10.—We welcome the 
sth Edition of Mr. Starling’s useful commentary on the Limita, 
tion Act. Now that the Limitation Act has undergone some 
revision by the Legislature the issue ofa new edition of Mr. 
Starling’s useful book on the Limitation Law of India is sure to 
be found very opportune and useful. We have nothing but praise 
for the way in which the whole matter has been arranged and 
dealt with, and we commend the book to the Profession. 





The Court Fees Act: By S, N. Ray, B.L. Published by the 
Cranenburgh Law Publishing Press; 3 to 5, Bond Street, Calcutta. 
—This is a'neat little commentary on the Court Fees Act. The 
book begins with an introduction explaining briefly the history 
of the enactment and ai the end of the book are given in the 
form of appendices the various Rules framed under the Act for 
the Province of Bengaland other notifications; and lastly the 
sections of the Suits Valuation Act are given as appendix H. 
The get-up is neat and we wish the author every success. 





A Selection of Legal Maxims: By HERBERT Broom, 
L.L.D. Eighth Edition: By Joseph Gerald Pease and Herbert 
Chitty. London, Sweet and Maxwell, Limited. Price 30 S— 
Broom’s Legal Maxims is quite a standard work and it is a 
most useful and valuable book as it makes the study of law 
attractive to beginners, reminding the lawyer that the enforce- 
ment of the sound principles of law is the real secret of 
success in the administration of justice. The present editors do 
not depart in any way from Dr. Broom’s method which has 
“made the boc k so much a success and they have brought the 
book quite up to date. We have no doubt that the book will be 
found most useful by students, practitioners and judges. 





The Law of Prohibition : By H.R. CurLEWIS, B.A., LL.B. and 
D. S. EDWARDS B.A., L.L.B.,. Barristers-at-Law: With a Chapter 
on the Practice in England by W. Je Wrottesby of the Inner 
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Temple, Barrister-at-Law, London, Sweet and Maxwell, Ltd. Price 
35 s.—With the progressive growth of reports upon various 
branches of law a book which deals scientifically with a parti- 
cular department is specially useful and the authors are .to be 
congratulated in bringing out a treatise on the Law of Prohibi- 
tion which is one of the important branches of adjective law. It 
deals with a remedy where there is an excessive jurisdiction on 
the part of inferior courts, The cases bearing on the subject 
have been brought undir appropriate headings and the whole 
subject is. treated so thoroughly that there is nothing to be de- 
sired. We trust the book will be found useful by practitioners 
and judges. 





Burges Colonial and Foreign Law: Vol. IIL, By Woop REN- 
TON and PHILLIMORE. Sweet and Maxwell, Limited, London. 
Price 5 Vols. £ 8-8.—This volume deals with the law of Marriage 
and Divorce—a very important branch of the law of persons. We 
had occasion to review the previous volumes and the present 
volume maintains the reputation of the preceding volumes. 
The book is bound to be useful to lawyers as an authoritative 
guide in the ascertainment of foreign laws. 





The Law of Mortgage in India: (Tagore Law Lectures: 
1875 76. By RASHBEHARY GHOSE, M.A:DE., Fourth Edn, Vol. I. 
pp. 683. Publishers, Messrs. Thacker Spink & Co., Calcutta, 
Price Rs. 12:—Dr. Ghose’s book on Mortgages has become a 
standard work on the law of mortgages in India and little intro- 
duction is therefore needed for such a work. The enormous 
growth of precedents in this branch of the law is sufficiently 
evidenced by the necessity which the author has felt in giving 
this edition in two volumes instead of in one as it was formerly. 
Since the publication of the last edition a considerable number 
of cases have cropped up and the author has to be congratulated 
on his having brought the edition up to date without any sub- 
stantial increase in bulk. 





The Law of Ejectment: By JouN HERBERT WILLIAMS, L.L.M., 
of the Middle Temple, and W. P. YATES, B.A., of the Inner. 
Temple. London, Sweet and Maxwell, Limited, Price 20 s.— 
Sixteen years is sufficiently long enough for a new edition, 
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William Yates’ book on the law of ejectment has been found to be 
a useful book on the lawon which it deals and the authors have. 
to be congratulated in presenting to the public a new edition of 
“such a work with the law brought up to date. We trust the 
`- book will be found useful. 


Byles on Bilis: By W. J. B. BYLES aud E. R. WATSON, 
I9I1: Sweet and Maxwell, Ltd. London. Price 2 5s.—Hardly any 
introduction is needed for such a stan ‘ard work as Byles on Bills. 
Twelve years is sufficiently long enough for a new edition: of 
this work. The Editors have, in compliance with the criticisms 
on previous editions, adopted the actual words of the Bills of 
Exchange Act of 1882 instead ofa paraphrase of the words of 
that Act. The Editors ‘have also revised the cases cited in the 
foot-notes so as to bring in only cases of practical importance in 
the present day. The Editors have also given ia an appendix 
the German Law on the Bills of Exchange by Mr. Sydney Leader. 
The book maintains the reputation of its predecessors and is 
bound to be useful to all those concerned in commercial law. 





The German Law of Bills of Exchange and Cheques: By 
SYDNEY LEADER :—The German Commercial Law is an essen- 
tial factor in any system of commercial law and the translator 
has to be congratulated upon his rendering into English the 
German Taw of Bills of Exchange aid Cheques. Both for a 
comparative study and for a reference on questions: of inter- 
national-law, the book is- bound to be useful. 





The International Law Directory for 1911: By Puur 
GRABURN Kime. London, Butterworth & Co., Temple Bar.—We 
have reviewed this annual publication in our prior volumes. The 
book will be useful, as we have said on former occasions, to those 
who are in a difficulty in finding out the names of practitioners 
in foreign countries. The information regarding India is. very: 
scanty and the . whole matter relating to India. is contained in 
about two pages. We would suggest tothe Publishers the im- 
portance of giving more detailed and useful information regard- 
ing India in this otherwise very useful Directory in its future 
editions, 


The Madras Daw Fournal. 
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* PROFESSIONAL ETHICS. 


Before I begin, I may tell you there are three or four sources 
from which you can get an outline of what you have to know on 
questions relating to your professional duties and etiquette. 
There is an article in the American, Cyclopædia, Vol. IV, on 
“ Attorneys; an article in the English Cyclopedia of Laws, 
Vol. XI, on “ Solicitors.” There isa book by Marchant - called. 
Barristers-at-Law and there is an. article in Halsburys’ Laws 
of England, Vol. II, on ‘ Barristers’—by Marchant and- Mr. 
Bingley who is Secretary to-the General Council of the Bar. 

- There is a lot of valuable matter dispersed in a number of other 
books ; I do not ‘think I need: trouble you with. them. 

_.. I propose that’ we should study together today the duties of 
an advocate to the court. Now every species of advocate‘ is: an 
officer of the court; although he is also the’ representative aud 
mouth-piece of his client he owes allegiance to the'tribunal whose” 
officer he is, and his duties to that tribunal are not less important 
than his duties to his client. If an advocate will always bear ir 
mind that he is not merely counsel for his client but alsó a coun- 
sellor to the court, he will then be able to realise the important 
function of co-operating with the Bench in the administration of 
justice, and his duty to help the court and to avoid’ arly manner 
of thwarting the court. In England a Sergeant-at-Law used 
to be addressed as ‘brother’ by the _ judges—a very excellent way’ 
of reminding counsel that judge and counsel are brethren en- 
gaged in the administration of justice. I should perhaps slightly” 
qualify my statement that all advocates’ are officers of ‘the court’, ` 
because you remember I told’ you that in theory in England a 

_ © The second of a series of addresses delivered by the Honb’le Mr. Jus- 
tice Sundara: Aiyar, one of his His Majesty’s Judges: of the-High Court: of’ 


Judicature at Madras to the apprentices of the year Igto-tgitvat the request 
of the High Court. : 7 : 
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barrister is not strictly an officer of the court. He is called to the . 
bar, controlled in his conduct and punished by the Inns of Court, 
but so difficult is it to conceive of any advocate as other than an 
officer of the court that, as you will probably remember, it is also 
the theory in England that the functions of the Inns of Court 
are delegated to them by the High Court, that the rights to call, 
to punish, and to control, are all powers or duties intrusted 
by the Court to the Inns of Court. You may also remember that 
I said that there is an appeal to the High Court of Justice in 
England from the decisions of the Inns of Court in refusing to 
calla person or disbarring aperson. As may naturally be ex- 
pected, notwithstanding the theory that it is the Inns of Court 
to whom a barrister issubdrdinate, it was held that Superior 
Courts have power to suspend from practising before them any 
barrister-who was guilty of misconduct. You will find a case in 
point in 2 Atkyns’s Reports 173, the case of Mitchell. ‘There is 
a doubt expressed in that case as to the proper procedure. What. 
happened in the case was that Mr. Mitchell was directed to be 
detained in prison. After he had been in prison for five weeks, | 
he applied that he might be released and he wished to be res- 
trained from acting as counsel ; thatis, he was willing to give up 
the privilege. The way in which the matter was dealt with by the 
Court was as follows. « As to Mr. Mitchells submission to be . 
` restrained from acting as barrister,” said the Lord Chancellor, “I 
shall give no other direction but that according to his own sub- 
mission he shall he restrained from acting as such till further 
orders, because from any enquiries that I have hitherto had, I 
ain not satisfied what is the proper course to remove him from 
practising as a barrister. If Mr. Mitchell had continued a solici- 
tor, there had been no dfficulty, for the ready and proper way 
would have been to have struck him out of the roll of solicitors; - 
and surely it would be very hard when he has advanced himself 
toa degree of greater rank and honor in the law, that there should 
not be some'precedent for degrading a person who by his mal- 
practices and misbehaviour has rendered himself highly anworthy 
of the character he has taken upon himself of a barister-at-law. 
But whether this ought tobe doneto oneby disbarring him, or 
whether the court by its own power and authority will silence him. 
for the future, I shall not at present determine, but have already 
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- mentioned it to Lord Chief Justice Lee, who will assist me in 
~ finding out precedents in such cases.” Then he refers to a Statute 
of Westminster, which I have already referred toin my previous 
-‘lecture,-in the time of Edward I which gives power to the court 
‘to deal. with attorneys and sergeants. The modern prac- 
.-ticé, however, has been for the court not to exercise the power 
` of disbarring by itself, but to make a representation to the Inns 
of Court, wherever the court is of opinion that a misdemeanor or 
. misconduct which ought to entail the punishment of dismissal 
from the bar has been committed by any member of the bar. 
-However this is a matter pertaining only to England. Courts in 
other countries where English barristers may be practising have 
undoubtedly power to deal with them. In the case-of a barrister 
-in Antigua—ı Knapp P.C. 267—no doubt was entertained that 
the courts of Antigua would have a right to deal with him. At 
the sameé time English barristers are subject to the authority of 
the Benchers of their Inn also, wherever they may be practising, 
aud these Benchers may disbar him; and if the Benchers do so 
there is no doubt that his right to practise would come to an end, 
_and the court before which he is practising would take steps to 
strike him off the roll of advocates in the court. So far as India 
_is concerned every kind of practitioner is subject to the disciplin- 
ary-authority of the courts. The Legal Practitioners Act deals 
with the procedure to be observed with respect to pleaders who 
are not advocates, vakils or attorneys of a High Court. With res- 
pect to these, the matter is governed by the rules of each High 
Court. Now, bearing in mind this fundamental fact that every 
kind of practitioner is an officer of the court, we have to consider 
the duties that he owes to the court. 


` The duty of an advocate is, as already stated, to put -one side 

of a case before the court, and in this sense he is the mouth- 
piece of his client. But it would bea grievous mistake if any 
advocate thought that he could take shelter under the fact that 
he is the mouth-piece of his client to justify everything he did or 
said. He cannot tell the court ‘it is my client that says it and I 
have no responsibility in making it)—a statement of that 
‘sort would be absolutely useless. ` He cannot make foolish and 
ignorant statements that a client may make. He cannot make 
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‘dishonest statements and. put the dishonesty to his client’s ac- 
count. Though the representative of his client, he has to remember 
that he is. a representative belonging to an honorable profession, 
‘bound by duties to the court, bound by duties to the. public, 
bound by the traditions of an honorable profession, and bound 

- not to-dwarf-his own nature by -his conduct as a: member ofthe 
bar. But while all this is perfectly true as-a general statement of 
the advocate’s duties we-shall meet with a great deal of- diffi- 
culty in the application of it and deciding what exactly an advo- 
cate may doin any-given circumstance, and I may-at-once repeat 
what I-said before, that ‘whatever rulesmay be framed, whatever 
traditions may be borne in mind, this will uot after all:make it 
unnecessary for every person to solve practical questions in the 

- light of his own conscience, to educate that conscience and to 
keep sharp and constant watch on himself. A great deal will 
have to be left to the judgment of the ‘particular individual, but 
some general observations from experience, partly my own and 
partly that of others, may be of some use to you. 


We may start with this undoubted rule that an advocate is 
bound to put before the court all the factson record which havea 
clear bearing on the issues if a case, He isnot entitled to suppress 
any such facts. Heis also absolutely bound to state every fact 
correctly, this is in fact a paramount*duty ; he should be guilty 
of absolutely no inaccuracy; not to speak of misrepresentation. 
J assure you inaccuracies in the statement of facts will discredit 
an advocate very soon in the eyes of a: judge. The judge will 
Jearn to place no reliance upon him. If, on the other hand, he 
can get credit with the judge for being always truthful and 
accurate in the statement of facts, it will stand him indeed in 
very good stead. But suppose he is concerned with an original 
suit and he knows a number of facts having a bearing upon the 
particular litigation, is he bound to prove all these facts? Ishe 
bound to let.into the record of the suit all the facts he is aware 
of? To this I believe the answer is fairly easy, that in original 
litigation one is rot bound to bring on record all the facts. that - 
. may have a bearing. There, it must be left to each side to 
introduce before the court the facts which have a bearing upon 
-his side ofthe case. Of course no untrue facts may be placed 
before the court at all, nothing that the advocate knows. to be 
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untrue, but an advocate must have liberty to choose the facts 
which he will place before the court. Heshould not select them 
so as to “suggest: falsehoods” (to adopt the statement of a learned 
lawyer). It is impossible thit there should be no supfressto vert, 
a statement perhaps which is apt to be regarded as an admission 
of what is undesirable, but it only means that.each side places 
those facts which it considers material for deciding the particu- 
lar litigation. Nodoubt it may sometimes happen that one 
side’has no counsel; it may happen that the ‘counsel on one side 
is not quite equal tothe work that he has to do in the parti- 
cular case. But it would be a hardship, besides being im- 
practicable, ifa rule were laid down that the counsel must 
place before the court all facts which might have a bear- 
ing-on the case of his opponent. One thing of course is clear, 
that it isnot the duty of one litigant to seek oud facts for the 
other side. It is not his duty to make an investigation on 
behalf-of the opposite side and find out facts which may help 
him, and generally I think it would not be the duty of an advo- 
cate even to place before the court all facts of which he is 
aware. Now suppose we had a rule the other way ; what would 
be the good of it in practice? An advocate may say: “I do not 
think these facts have a real bearing; the other side may 
think they have, I do not think so; why should I place them 
before the court ?” Or again, he may ask the question: “ Is it 
my duty to place facts which according to my opinion ought 
not to influence the judgment but to which I am afraid this 
` particular judge may attach excessive importance ? Am I bound 
to place my client in a position of disadvantage by introducing 
things-which, I-think, ought not to weigh with the court but 
on-account of the idiosyncracies of this particular judge or be- 
cause of ‘his moce of thinking might weigh wrongly ?” The 
answer must be in the negative, but at the same time it must 
be remembered that facts ignored’by an advocate when brought 
out ‘by ‘his opponent with skill and placed ina setting of his 
own'may produce on the judgé an impression far stronger than 
they probably deserve. It is generally the best policy not to 
disregard the opponent’s facts, on record, and it is one of the 
best efforts of advocacy-to get the judge to minimise their weight 
and.importance. So far asan-original trial is concerned it may 
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safely be affirmed that one is not bound to bring into the.record 
all the facts that have a bearing on the case. .But there are 
some duties which are often neglected but which ought to be 
honestly and thoroughly performed. Ifa client is called upon to 
produce documents in his possession, they ought to be produced, 
and every advocate ought to advise his client that, whatever 
may be the result, he has no right to suppress documents in -his 
possession if called for by the other side. I am afraid that 
there is sometimes much laxity in the observance of this rule. 
Some pleaders are apt to say to themselves : “ Why should I help 
by produciug my documents ? Let him give secondary evidence’— 
that is absolutely wrong. You know of course that every person 
is bound to produce all the documents in his possession except 
that strangers to the litigation ate not bound to produce their 
title-deeds, When an affidavit of documents is made under the 
provisions of the code that affidavit ought always to be'a per- 
fectly true one. There are some penalties attached to non- 
production, in the shape of the person having the document 
being disentitled to put the document in afterwards, but it 
should not be imagined that one’s duty is only to mention them 
in the affidavit at the risk of not being able to produce the 
documents afterwards, if he does not do so. Thereis a higher 
duty—in the interests of justice and fair- play,—an affidavit 
ought always to be a true ove and there should be absolutely 
no help given by an honorable advocate to suppress evidence. 
I need hardly say that no advocate should be guilty of instiga- 
tion or encouragement to produce false evidence. In . discus- 
sing a case with the client or his agent or adviser, care should be 
taken that no hint is dropped which- will serve as such insti- 
gation or encouragement. Of course it is impossible not to 
discuss the legal bearings of a case and to consider what is the 
evidence that would be required to prove the case. Such state- 
ments may lead to the production of false evidence—this is a 
thing which au advocate cannot help. I can only adyise you to 
be as careful as possible to see that you make no attempt to put 
the matter in such a way as to instigate the production of false 
evidence or the suppression of documen: s. 


In addiessing arguments to a court-what is the ii of tie 
advocate?, There] think the difficulty is much less thar in 
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leading evidence. There-can be no doubt that nothing which 
is on record should be suppressed and everything material, as 
I have-already stated, should be honestly put before the court ; but 
. here again a good deal must be still lettto-each individual con- 
science. It.can hardly be pretended that everything that has been 
introduced into the record, including sometimes a great deal of 
irrelevant matter and much of a.trivial nature should be put before 
the court, but it would be not merely right but also good policy, as 
I have already said, to put before the court everything-that could 
be material from the point of view of theopponent. The opponent 
is likely to make capital out of any omission and suggest that the 
omission was intentional, because in the opinion of the advocate 
himself it would. have a damaging effett.on the case of his _ 
client. What then is the scope of the advocate’s art in the sub- 
mission of thẹ facts ? His first duty is to completely master 
the factsand the law, and present them in as attractive a garb 
as possible. He should use all possible efforts to arrest the atten- 
tion of the court and to state the facts in an interesting way and 
avoid all dull and prosy talk. If he does that, you may be certain 
he is not'likely to get the judge’s attention, who will prefer to 
look into the papers himself. Itis not wise to read very much 
out. of documents; it would- be very desirable that the reading 
should. be confined to the most material portions; it will be much 
better that with..regard to the remainder you should state it in 
your own language; otherwise you will not be able to hold the 
attention of the court. >.. 

- Perhaps you -may imagine, if an advocate is bound to put 
everything-before the court—all the facts—then, how is he at 
all to succeed in producing an impression in favour of his own 
client? You may ask: ‘If doth sides are to put all the facts, 
why require two counsel ?” But in reality there is agreat deal of 
scope for the advocate’s art, notwitlistanding his duty to state all 
material facts. Let :ne give one- illustration. Suppose you 
have a picture. The appearance it presents will differ according 
to the places from which you look at-it -and according to the 
light in which you see it. I may say, the advocate’s skill, if he 
has any, will consist in putting the judge at a particular place 
and making him see it from that place, in distributing the light 

‘aud shade in the manner that will suit best his client. It may look 
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monstrous veiwed from one angle; it may look handsome and even 
beautiful looked at from another. When both sides have exercised 
their skill in the presentation of the picture it will be the judge’s 
duty to see the picture from.all points, to shift his own position, 
to go round and to see and examine every part. It would not be 
illegitimate on the part of an advocate to adjust the proportion 
of particular facts to the exigencies of his client’s case by placing 
some facts first, and others last. A good advocate can impress 
the judge sometimes in a way that he cannot get beyond him; he 
can be induced tc place everything coming from the opposite side 
inthe setting already imposedon him, and the result is that 
facts which might really be important appear to him to be 
comparatively trivial when they are afterwards stated by the 
opposite side. If you see two skilful advocates arranged as 
opponents you would then be able to witness a picture presented 
by one advocate; then when the turn of his opponent comes, 
the whole thing being reversed, the same facts being stated by 
them—in a different order, placed iu a different setting. Every 
good judge will feel it his duty not to refuse to examine any 
case from the advocate’s point of view; and no judge need be 
afraid to do so because after he has acceded to the request and 
looked at it from a particular point of view, he of course looks 
from other points of view, and nothing is more conducive toa 
thorough grasp as to look at the same thing from different points 
of view. Every advocate is entitled to the judge's attention so 
long as he is making a genuine attempt to put the case from a 
particular point of view. He is entitled toa receptive attitude 
on the part of the judgefor a sufficiently long time. A 
combatant attitude an the part of a judge, or over-critical mood, 
would probably make it impossible for him to understand the 
point of view of the client whose cause is: being advocated. One’ 
essential qualification for winning casesis to win the judge’scon- 
fidence by the manner of advocacy adopted, and to: induce: the 
judge to think that the advocate issure to have something, to say, 
and that if he persists in an argument, it must be because lie thinks 
that some particular point of view has not been grasped by the’ 
court. -For this-purpose all needless repetition should be avoided; 
at any rate there should be no repetition of a thing in the same 
form. It may be that an advocate thinks that what is stated has 
not sufficiently impressed the judge, but there will be vety little 
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use in repeating the same words. If he can manage to put the 
same thing ina different form so that it may appear -new to the 
judge—it is possible that what first escaped the judge's 
attention may impress him afterwerds. But the attempt 
should:be to state what perhaps is substantially the same in a 
way that looks different; an advocate is doomed to failure 
who can only repeat the same thing in the same language—that 
is indeed the best way to obtain the reputation of a bore. At the 
same time there is one mistake cominitted by beginners— 
sometimes also by people who are not beginners—namely, ‘that 
they do not dwell sufficiently on an important fact or on an 
important aspect of the case. That aspect being familiar to the 
speaker, he thinks that it has only to be mentioned in order to 
obtain recognition, but the fact often is that the judge’s mind is 
possessed by some particular aspect of the case. It is therefore im- 
portant that where it is necessary, the advocate should dwell on 
a particular matter, but the right way to dwell on it is not to 
repeat in thesame form, as I have already observed. While it is 
desirable to avoid repetition, it is equally necessary to allow the 
judge sufficient time to take in completely the particular: fact or 
aspect which the advocate wants to’ emphasise—success in doing 
so depends ou the skill of the particular advocate. He should be 
able to lay out hisown aspect of facts ‘without putting it on too 
‘thick, but if possible by spreading it out by stating slightly differ- 
‘ont points of view in different sentences. He should try to affect 
' the proportions of the facts. It would bea tactical blunder, as 
already observed, not to refer to the facts that tell in favour of 
the opponent. They should be placed ‘in juxtaposition with the 
‘facts in his own favour insuch a manner that the facts in favour 
of the opposite side seem to be proportionally not of any 
importance. ; 


Another important qualification that is required in advocacy . 
is to possess what a learned judge of this court was in the habit 
of styling “legalimagination.” It is uot every fact that could 
be proved by direct evidence in the case. A transaction may ex- 
` tend through many years; it would often be difficult to get actual 
evidence as to.what happened some years before the litigation ; 
even where the facts are not old it might not be possible 
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to find evidence for every link; there would be a great deal 
of scope for the imagination. But it should not be forgot- 
ten that imgination is not mere fancy, not stating whatever one 
thinks desirable in the interests of his own client, but so to fill in 
gaps that it will strike the judge that those facts must have 
happened notwithstanding that there is no actual evidence to 
prove them. ` Of course, it would not be permissible for an advo- 
cate to supply by means of hypotheses from imagination recent 
facts which could be proved by evidence ; the vourt will not per- 
mit it. But with regard to facts which took place a long time 
back and facts which ordinarily it-would not be right to expect 
actual evidence of, the advocate who can supply the missing facts 
out of a well-educated imagination would havea great advantage 
over one who cannot do so. Perhaps, to put it in another way, 
I may say the advocate must try to form a picture of the history 
of the case from the beginning up to the time it comes before the 
court. If he can present a picture which is distinct, which ac- 
cords with the probabilities, then he would be able to get the 
court to accept portions of it which he may really draw from his 
own imagination. In this connection I may say you should never 
test content until you are able to account for the contentions of 
your opponent, when you want them to be rejected. If a claim is 
put forward and you repudiate the claim, it is very important if 
you can be able to explain to the court how the false claim 
came to be put forward. ` You cannot expect the court to believe 
that it was done merely out of inherent viciousness in the nature . 
of the plaintif. Soalso if you appear for the plaintiff it will be 
well if you can explain why the defendant thought it necessary 
to put forward a false defence, and if you want to say that a par. 
ticular document is a forgery, it will be a great point if you can 
say how this particular forgery came to be made. Nothing ap- 
pears clear unless it is explained; the human mind is not content 
with a couclusion unless it is able to explain away everything 
that #rsma facie appears to be against it. Now I think you will 
have seen what really is the scope that an advocate has for argu- 
ment in the actual circumstances of any particular case and I 
think the scope is wide enough to satisfy any honorable man 
and worthy of the effort of the most skilful. 

Sometimes too strict a view has been put forward of the 
duties of an advocate. In America the bar has been recently 
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concerned in the elaboration of rules of professional ethics. I 
believe that there is a tendency really to lay down too strict a 
code which it would be difficult for any one to enforce on him- 
self in practice. A writer in the American Law Review (Volume 
40, p. 280) goes to the extent of saying that an advocate should 
not put forward arguments which he himself considers unsound. 
This is not only unpractical but also fundamentally wrong. 
It is not the function of au advocate and he ought not to usurp 
that function, to decide what is sound or correct. That is the 
duty of the judge, and no advocate has the right to refuse to put 
forward an argument or an aspect of a case, because he regards 
it as unsound. After all, what does an advocate know of a case 
except what he has been told by his client. What his clicnt 
has told him may show that his case is not good, but what 
comes from the opposite side may show that his case is much 
better than he thought it was, and it will be confusing the func- 
tions of advocate and of judge for an advocate to take upon him- 
self the task of deciding what is the correct view in any particu- 
lar case. Indeed the public would suffer seriouly if that were the 
view adopted by the profession. In the first place such an atti- 
tude of mind would disable an advocate from seeing his client’s 
aspect of the case as clearly as he would, if he understood his task 
properly, and, in the next place it may be that an aspect which 
is really one that ought to be put forward would be kept back 


- because the advocate himself did not set a right value upon it. 


A somewhat serious question is discussed by another lawyer, 
whether an advocate may ever tell & lie while engaged in his 
professional work. It looks a curious question to put, and the 
answer does not really clear up matters very much. The answer 
given is this: that when a witness is b:ing examined an advocate 


may lie. That is to say, he might say ‘such and such other wit- 


ness said soand so, what do you say to that?” Itis stated that 
this is permissible because the object is oaly to press the witness 
and to see whether he would be prepared to repudiate itso as to 
see whether he is really positive with respect to what he him- 
self states. As far as I am aware this is not really” considered 
proper. But another method is sometimes adopted : “ If so and so 
said so and so, would you be prepared to deny that ? But my mind 
is clear that neither the first form nor the second is really proper, 
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You have no right to confuse a witness, to disconcert him by say- 
ing that “if so and so said so and so, would it be right?” -After 
all a witness is to speak from memory and it will be too great a 
strain upon him to be required to contradict another person when 
that other person really does not make a statement upon. a 
particular matter, and I myself think that neither in the’ hypo- 
thetical nor in the positive form is it permissible to state to the 
witness that a particular statewent has been made by another 
when, as a matter of fact, it has not been made. Perhaps thisis 
‘a matter we shall have to come to in another lecture when we 
deal with the conduct of cases. 


There is one other matter regarding which there has been 
considerable difference of opinion and whichis by no means 
easy to settle. In arguing questions of law, is a person bound 
to’cite cases which are against him? The proper view appears 
to me to be that if one does cite cases at all he ought to cite cases 
which are actual decisions on the point though they may be 
against him. But here again it willbe difficult to lay down a 
rule which could be at all of a positive character. Surely it 
cannot be said that one is bound to cite every case which the 
opponent, if he knew of it, might cite. Suppose the advocate is 
of opinion that the case might well be cited on the other side 
but thatit really has no bearing ; is he bound to cite it simply 
to show that it has no bearing ? Where the advocate considers it 
ought not. to influeace the court—there can be no dount that he 
is not. One thing also may be said. to be clear: that he is not 
bound to find cases for the opposite side, that -it is not his duty 
to make researches for the opponent. Personally I would state, 
without hesitation, that if the case exactly covers the point he is 
bound to cite it, but the statement must be subject to limitations. 
Suppose you know of an American case against your contention. 
It may be that theré is no duty to cite it; one is not bound to cite 
decisions from every country in the world which are in favor of 
the opponent. But if you cite decisions from America in your own 
favor, if there is another case exactly covering the same ground, 
it would be’ your duty to cite that also. So also with regard 
to English cases; if you do not cite English cases at all, it may 
not be your duty to cite an English case exactly in point for 
_ your opponent, because English decisions are really not binding 
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` on the courts of this country though they are often the most valu- 
able guides judges have here. But cases which are authoritative 
decisions and to a-certain extent binding on the courts here 
ought to be quoted if the advocate is convinced that they would 
be relevant. As I say, an advocate who is inclined to make his 
owti conscience easy has only to say to himself: ‘I do not think 
this case has really a bearing; I therefore do not cite it’,—that . 
must be left to each man to Settle for himself. I would only say 
that one ought to be conscientious in deciding for himself whether 
‘the case really does cover the particular matter before the court 
though it is in favor of the opponent. 


i On this question I think I might cite to you what really 

perhaps embodies all the judicial pronuoyncements on the ques- 
tion, the observations made by Rose J., an American Judge,in 20, 
Canadian Law Temes, p. 62: f 


“The question dealt with under this head as to whether it is 
the duty. of counsel to point out to the court matters of fact or law 
which seem to be against his contention, is of surpassing interest. 


“Ina recent case counsel for the -plaintif is reported as 
saying at the opening of his argument: ‘As the defendant 
does not appear in opposition .to the motion, the plaintiff is 
bound to call the attention of the court to certain cases which 
seem to raise a doubt whether the present action will lie’ 
(Cole v. Langford, 1898, 2 Q. B. 36)—{it was the statement of 
counsel himself.)— 


« Mr. Showell Rogers holds it to be the advocate’s duty to 
' point out to the court precedents against himself and wholly 
undistinguishable which have been overlooked by his opponents. 
He admits, however, that this is ‘a counsel of perfection’.the prac- 
tical exercise of which while certain to win the advocate, who 
is thus frank and candid, the approbation and favour of the 
court and the grateful surprise of his opponents is aost equally 
certain to lose him his client. 


“ A writer in the Law Notes for July 1899 says that if this 
course is adopted it is hard to see where a line is to be drawn. 
If precedents decisive in favoir of an opponent are to be quoted 
why not cases making for his view but not decisive? And he 
quotes a criminal case in which the convicted appellant was 
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represented by counsel, but the respondent ‘was not, where the 

- Judge said ‘I agree that it is unfortunate to a certain extent— 
although, of course, we do-not suggest that counsel for the 
appellant would not-have brought any authorities before us that 
he knew of—that we have not had an argument for the respon- 
dentin order to ascertain whether there has been any suthonty 
on this subject during these 50 years.’ 

“ But the most instructive case on this branch of the ab 
is Earl Beauchamp v. The Overseers of Madresfield—that ‘is a 
case in L.R. 8C, P. 245—in which Lord Beauchamp and the 
Marquis of Salisbury appealed from decisions of revising barris-. 
ters. The names of the appellants appeared in the lis‘ of per- 
sons claiming to vote in respect of freehold houses and lands, 
but as it was proved ‘that they were peers of Parliament the 
revising barrister determined that they were. not entitled in law 
to have their names inserted in the register of voters for elec- 
tions to the House of Commons. The counsel for Lord Beauchamp 
in opening the case said that it was difficult to contend that 
such a right as his client asserted existed when every principle 
of the constitution and all the authorities upon the subject were 
opposed to it, and the most diligent search had failed to discover 
a single atom of authority in its favour. And he then went on 
at considerable length to lay before the court all the authorities 
he could find on tbe subject—all against his own contention. 

“ Bovtll C. J. said: ‘From the course which the learned coun- 
sel have taken, and properly taken, on the argument of these 
cases, it seems hardly necessary for us to do more than pronounce 
a formal judgment for the respondents, the learned counsel for 
both of the appellants agreeing that their claim to vote is 
untenable. As, however, the matter has teen brought before 
us for decision, it may be expedient to state our reasons, 

“ Keating J. after stating his reasons for agreeing, said: 
‘I would merely desiré to add an expression of my entire 
approval of the course pursued by the learned counsel for the: 
appellants; and to say that I have-yet to learn that it is other- 
wise than the duty of counsel to say so when he findsa point 

not to be arguable. I have always understood it to be the chief 
| function of the bar to assist the court in coming to a just con- 
| clusion,’ . á 
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“But Brett Jui—'I feel extremely reluctant to give any 
judgment in this casee The course which has been 
pursued by the counsel for the appellants has placed 
the court in great difficulty. I must confess I entertained ` con- 
siderable doubt whether the claim set up could be supported, 
but I thought it right to make some suggestions for the purpose 
of ventilating the propositions stated by the learned counsel in 
admitting that they had no case. I quite agree that it is the. 
duty of counsel to assist the court by referring to authorities 
which he knows to be against him. But I cannot help thinking 
that when the counsel has satisfied himself that: he has no 
argument to offer in support of his case, itis his duty at once to 
say so, and to withdraw altogether. The counsel is master of 
the argument and of the case in court, and should at once retire 
if he finds it wholly unsustainable unless indeed he has express 
instructions to the contrary”—(in this country one always has?) 
‘With the greatest respect for the two learned counsel who have 
appeared for the appellants in this case I must confess -I do not 
quite approve of the course which they have taken.” With 
respect to the observations made by one of the learned judges in 
that case that if counsel is convinced that he has no case, he ought 
not to argue, it is well- that I should say a word of warning. -No 
doubt if the case is completely covered by a number of precedents 
and the advocate can think of no reasoning by means of which 
he can attack them, what has been said would hold good. But 
if it is not a matter of there being no chance for his client on 
account of previous decisions, but the. question has to be decided 
on principle, a counsel ought not, I have no hesitation in saying’ 
to attach too much importance to his own view on the subject. The 
decision of the question is not inthis hands, and what may appear 
as cogent to him may not at all appear as clear to the judge, and 
it is his duty on behalf of his client to advance such arguments 
as may occur to him in his own client’s favour. Now what is said 
about. citing precedents against one’s client I need hardly say 
would not apply to arguments. Arguments are not authoritative 
in a court; it is because precedents are binding on the court that 
fairness to the court requires that what is against one’s own client 
should be placed before it; one’s arguments are his own, and heis 
` not bound to place them before the court. If would be different 


364 THE MADRAS LAW: JOURNAL. [VOL. XX1. 


if you were dealing with a statute ; you would then not be right 
to quote only some sections or some provisions of the statute and to 
omit other provisions which in your own opinion distinctly have 
an important bearing on the point. Here again, as I have already 
said, there is miuch scope for the play of individual conscience. 
The man who can easily say to himself: ‘Ido not think thia 
section ought to weigh with the court ; it is not my duty to place 
before the court what, in my opinion, ought not te influence it§ 
judgment’—will no doubt find it easy to shirk the performance 
of his duty. 


We have been . dealing till now with the mode in which 
matters relevant toa case should be brought before the judge. 
I ueed hardly tell you that it is the duty of members of the 
bar to treat the Bench always with courtesy and deference. It 
is possible that a judge may sometimes exhibit impatience or he 
may ‘appear to be rough—the best way to overcome it is not by 
exhibiting similar impatience or roughness, but to a certain extent 

' by bearing with the judge. Consideration for the Bench should 
never be withheld; it issure to have the advantage of making 
the Bench itself more considerate. An advocate should have 
faith in the absolute impartiality of the Bench. There should be 
no tendency to suppose that because the Bench—it may be 
very wrongly sometimes—is unable to see eye to eye with 
au advocate who is convinced that his view is correct, 
the Bench is biassed or prejudiced. We all know very 
well that what appears very clear to one may appear very 
differently to another person and what appears clear to one at one 
time appears far from so at another time. One may often be 
possessed by some one idea ; it may happen that the judge’s mind 
assumes a certain attitude sometimes which the judge himself is 
unable to shake off; but it is absolutely necessary that the bar 
should have faith in. the absolute impartiality of the judge, how- 
ever much he may be mistaken. “Exalt and loyally magnify 
the prestige and power of the court, that thus the administration 
of the law may be made efficient for the administration of justice.” 
I may read a few lines from the statement of another lawyer 
which you will find in 28, Canadian Law Times, p. 369. ‘t The 
respect enjoined by law for courts and judicial officers is exacted 
for the sake of the office, and not for the individual who 
administers it. Bad opinion of the incumbent, however well 
founded, cannot excuse the withholding of the respect due to 
the office, while administering its functions. 
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“ The proprieties of the judicial station in a great measure 
disable the judge from defending himself against strictures 
upon his official conduct. For this reason, and because such 
criticisms tend to impair public confidence in the administration 
of justice, attorneys should, asa rule, refrain from public criticism 
of judicial conduct, especially in reference to causes in which 
they have been counsel, otherwise than in courts of review, or 
when the conduct of a judge is necessarily involved in determining 
his removal from or continuance in office. 

“Marked attention and unusual hospitality to a judge, 


when the relations of the parties are such they would not 
otherwise be extended, subject both judge and attorneys to 


misconstructions and should sedulously be.avoided. A self-respect- . 


ing independence in the discharge of the attorney’s duties, which 
at the same time does not withhold the respect and courtesy due 
to the judge’s station, is the only just foundation for cordial 
personal and official relations between Bench and ,Bar. All 
attempts by means beyond these to gain special personal consi- 
deration and favour of a judge are disreputable. 


“Courts and Judicial Officers, in the rightful exercise of their 
functions, should always receive the support ‘and countenance of 
attorneys against unjust criticism and popular clamour; and 
it is an attorney’s duty to give them his moral support in all 
proper ways, and particularly by setting a good example in his 
own person of obedience to law.” 





TRANSLATION 
- OF 


_ APARARKA’S: COMMENTARY ON YAGNAVALKYA. 


(Continued.) 


‘Phe heirs to the wealth ofa hermit, of an as- 
cetic (anchorite), and a (permanent) bachelor are, in 
order: the preceptor, the virtuous disciple and 
the brother in religious duties being pupilof the 


same preceptor”? 137. 
Crs 3 A 
I. Ininverse order. 
2. Colebrook, Vol. II, p. 577. Cf. Mitakshara, S. 458, which is the same. 


3 


Sloka 137 
Inheritance 
to Hermit’s 
Wealth &c. 


Sloka 137. 
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If amoug hermits, oue dies, the preceptor and the like take 


° «Inheritance the wealth in order. The meaning is that in default of the pre- 


to Hermit’s 


wealth &c. 


Slokas 138, 
139. 


Inheritance 


vious one, the succeeding onetakes. A disciple with good qualities 
is the virtuous disciple. The brother in dharmais one who has 
thesame preceptor. The fellow-student is one who has the same 
religion or one who was living with him in the same holy place 
like Benares. By the text “in the month of Aswayuja } what 
has been acquired and produced previously shall be abandoned” 
(itis clear) thata hermit has property. The ascetic and the 
Brahmachari have something (in the shape of) rags, etc.? 

It has been already laid down that the wealth of a (deceased) 
sonless man goes to (his) brothers on failure of his wife, daughters, 
mother and father. The author now speaks of a peculiarity: 

“A re-united brother shall keep the wealth of his 


re-united deceased brother; uterine brother of a ute- 
rine brother; and shall give it away to one (a Son 


to Re-united Subsequently) born.” 138. 


brother's 
wealth. 


“A brother by a different mother, if re-united, 
shall take the wealth; and not a brother by a diffe- 
rent mother who is disunited. A uterine brother, 
even though not re-united, shall take it and not (a 
disunited) brother? by a different mother (only).” 

139.. 

Reunion is the confusion of a separated wealth with another 
separated wealth.. He who has it is the person re-united. The 
wealth of a deceased re-united person, only the re-united brother 
shall take. Here the brother is the uterine brother and not the 
brother by a different motber though re-united. The re-united’ 
person living shall give the deceased re-united person’s share to 
his son born after his death. This is mentioned by the way. In 
this matter Brihaspati : l 


“ He who (having been divided) is again living, through affec- 
tion, together with his father or brother or with his uncle even, is 
said to be re-united with them.’’4 


By this (sloka) it is enumerated that there are three kinds of 
re-united persons. The author (Brihaspati) says in order to know 
whether what is mentioned, z:¢., the re-united brother takes the 
wealth of the deceased re united sonless brother, applies in case 
where the wife, etc., of the deceased are living or in their absence: 


I. About October. 2. Cf. Mitakshara, 
3. Colebrook, Vol. IT, p. 554, § 429. 
4 S.B. Hy Vol, 33, p 381, Brihaspati. Ch. 25, V. 72. 
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« When any one (brother) should die or anyhow renounce 
worldly interests, his share is not lost; itis allotted to his uterine 
brother.” 


“ Tf there be a sister, she is entitled to a share -of his property. 
This is the law regarding (the wealth of) one destitute of issue, and 
who has no wife or father.’’? 

Therefore, even in the case of a re-united person, if there be 
wife and daughter, the order of succession will be only that men- 
tioned in “ wife, daughter”? 

Where the wealth happens to go to the brothers, it is ordain- 
ed that he who has the qualification of (being) a uterine re-united 
brother shal! take the brother’s wealth.® 


It should be ‘understood that the sisters inherit only on 
failure of uterine brothers. Otherwise, tlie conflict arises to the 
Sruti: “ Women are without energy and do not inherit.” It has 
been said that the reunited uterine brother takes the share of 
the deceased re-united brother. The very same meaning in order 
tö make it clear by way of contrast, the author says: “ But re- 
united brother by a different mother shall not take the half- 
brother’s wealth.” The meaning is patent. In regard to casas 
where the brother by a different mother is re-united and the uterine 
brother is not re-united, the author says: “ The uterine brother 
even though not re-united shall take and not the brother by a 
different mother.” Where the uterine brother is not re-united, 
even then, he alone shall take and not the brother by a different 
mother even if reunited. The qualification ‘even if reunited’ 
is implied by the word ‘‘even” in the phrase “ even if not re-uni- 
ted.” By that the (following) meaning is arrived at : Where the 
whole blood and re-union both co-exist, then he alone shall take 
the wealth of such a person (re-united uterine brother). But 
where the reunion is with a brother by a different mother, there 
the whole blood alone becomes the cause of the inheritance of 
the share. ` 

Manu :—“ If brethreu, cnce divided and living again together 


as parceners, make a second partition, the shares must in tha: case 
be equal ; and the first born shall have no right of deduction.” + 








I, S. B.E, Vol. 33, p. 381. Brihaspati Ch. 25, § 74, 75. 

2. Yajnavalkya, S. 135. 

3. Cf. Mitakshara which says that i in the presence of a re-united bro- 
ther a wife shall not inherit. 

4. Manu, Ch. IX, § 210. 


Slokas 
138, 139 
Inheritance 
to Re-united 


brother’s 
wealth. 
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Slokas By this, inequality of division on account of the eldest is 
oe prohibited and not on any other ground. By that, whatever 


heritance wealth was mixed together at the time of re-union, in the same 


Mor proportion he shall take. In this very matter, Brihaspati speaks 
` of another peculiarity : 


“ If among re-united co-parceners any one should acquire pro- 
perty through learning, valour, or other (independent effort of his 
own), a double share must be given to him; the rest shall take equal 
shares.” 1 


“ Should the eldest or youngest of several brothers be deprived. 
(of his share) in partition (aaiaama:) by (a civil death on his en- 
trance into the fourth order), or should any one of them die, his vested 
interest in a share shall not wholly be lost.2 


“ But (if he leave neither son, nor wife, nor daughter, nor father, 
nor mother,) his uterine brothers and sisters, and such brothers as 
were re-united after a separation, shall assemble and divide his share 
equally.s 

az : Amsapradana—means partition : adera ; relin- 
quishment of it: by reason of asceticism or degradation, etc., the 
incompetency (to share). His share is not lost; the meaning is it 
should be settled. That share, if there are re-united uterine 
brothers, they alone shall take; and not the non-reunited brothers 
even if (they are) uterine brothers. On failure of fe- united uterine 
brothers, all uterine brothers shall (aña) assemble together and 
divide equally and without any perferential treatment. On failure 
ofthe uterine brothers, the uterine sisters, it is understood (in 
the sloka), shall divide. On failure of even those (uterine 
sisters) the brothers and sisters by a different mother (shall take), 


The author now speaks of the person disqualified (from 
- participation) in all partitions. - 


Sloka 140. “An impotent person, an outcast and his issue, 


Mainten- one lame, a madman, an idiot, a klind man, anda 
f dis- e . : 
malin person afflicted with an incurable disease, as well 


heirs. as others (similarly disqualified) must be main- 
tained, excluding them, however, from participa- 


tion.” l , 140. 
L SB. E, Vol. 33, p. 381, Brihaspati, Ch. 25, § 77. 
2, Thisis not in Brihaspati as Apararka says, but in Mann, Ch. IX, 
§ 211. : f 
3. This also is not found in Brihaspati, bat in Mann, Ch. IX, § 212. | 
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-The impotent, etc., are shareless persons. sy Amsa means Sloka 140. 


share: shareless persons. They should be deprived of it. 
They become persons-deserving to be maintained. gf Kleeba 
is one impotent. The outcast will be dealt with (later,) His 
issue (means) persons born of the outcast. By the mention of 
the outcast, his sou is, of course, included. It is said by Vasishta 
that :— 

However, he should also be separately mentioned. Other- 
wise by the text: “ Their Aurasa, Kshetraja sons” they become 
competent to share. 

The lame—one devoid of legs. A madman: a lunatic ; 
lunacy is a peculiar disease. Idiot—a fool. Blind man: one 
who has no eyes. A’person afflicted with an incurable disease : 
without remedy. The term “ and others” means those who are 
declared as not qualified for shares in other shastras. Iņ that 
matter, Narada:— 


‘One hostile to his father, or expelled from caste, or impotent 
or guilty of an upapataka SWAF an offence just less than the 
grossest) shall not even take a share (of the inheritance), if he is a 
ous son; much less if he is a (Kshetraja) son of the wife 
only.” 2 


“One hostile to his father: one who hates his father. Upapa- 
takam: a kind of offence. One with itis an Aupapatika.? 
Manu : 


“All those brothers, who are addicted to any vice, lose their title 
to the inheritance, 4 


`“ Persons suffering from chronic and agonizing desease, idiots, 
lunatics and lame persons,” 


_., “ Eunuchs and outcasts, persons born blind or deaf, madmen, 
idiots, the dumb, and such as have lost the use of a limb, are exclu. 
ded from a share of the heritage.” 6 


. $ 
Vasishta :—“ But those who have entered a different order 
receive no. share.” 7 


The different order is the one other than that of the house- 
holder. 


_  Katyayana:—The son of a woman not taken in marriage accord- 
ing to the order of the classes, or of one of the same gotra as her 


Impotent person’s issae. 
S. B.E. Vol. 33, p. 194. Narada, Ch, 13, § 21. 


Killing of a cow, etc. 4. Manu, Ch. IX, § 214. 


5 Though Apararka ascribes the latter half also to Manu, there is no 
such sloka in Mann. 


6. Manu, Ch. IX, § 201. 
7 S.B. E, Vol. XIV, P- 89, Vasishta, Ch. XVII, § 52. 





AN 


Mainten- 
ance of dis- 
qualified 
heirs. 


Sloka 140. 
Mainten- 
ance of dis- 
qualified 
heirs. 
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husband’s, and a man who has assumed the order of a religious an- 
chorite, are never capable of inheritance. 


Agramena (not in order) means iu breach of the order of the 
caste of birth. She whois married: her sonis the one whois 


.boru of a woman married contrary to the order (prescribed by the. 


shastras), Of one who is of the same gotra as her husband: one 
who is born by a husband of the same gotra as the wife. The dis- 
inheritance of these is on account of the text ; and not by reason 
of want of competency in religious duties: because of there 
being no ground for their incompetercy in religious duties. 
Even though an outcast has no competency in religious duties, 
yet the blind and the lame have such competency. For them, 
there is of course incompetency in the particular religious dutics 
having as their ingredients the sight of ghee, etc., and not 
ordinarily in all religious duties. There is competency for them 
in respect of those religious duties which are mentioned in the 
Grihya Sutras. Are they not married persons ? So a'so Manu : 

“ If the eunuch and the rest should at any time desire to marry 
and if the wife of the eunuch should raise up a son to him by a man 
legally appointed, that son and the issue of such as have children, 
shall be capable of inheriting.2 

Therefore by the text that eunuchs, etc., have their married 
state, it is understood that they have the investiture céremony, 
It should not be said that the text ‘if the eunuch, etc., desires’? 
is with reference to the occurrence of disqualifications due to 
blinduess, etc., after marriage. If that be so, the phrase ‘born 
blind” would not have been used in the previous text.* 


Or, let it be that the born-blind and others have no compe- 
tency in regard lo sacrifices by reason of the absence of the in- 
vestiture ceremony and marriage. But ds regards acts of pious 
liberality there is competency as in the case of Sudras etc. There- 
fore their disinberitance is not by reason of their want of com- ° 
peteticy in religious duties, but because of the text. As for what 
Badhayana says:— i 

“Granting food, clothes, (and shelter), they shall support those 


who are capable of transacting business, the blind, idiots, those 
immersed in vice, the incurably diseased, and so forth, those who 





nes Colebrook, Vol. 2, p. 439, § 337: 
2. Manu, Ch. IX, § 203. 
3. Manu, Ch. IX, § 203. _4 Manu, Ch. IX, § 201. 
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neglect their duties and occupations, but not the outcast nor his Sloka 14o. 
off-spring.” 1 E 


Maintenance ° 


Those who neglect their duties and occupations: those who Pk a 
have no bread-giving profession like agriculture, etc: but not the 
outcast and-his off-spring. ‘The meaning is, excepting the out- 
cast and his oft-spring the others should be maintained. By the 
disinheritance of eunuch, etc., the disiaheritance of their sons is 


attained. The author speaks of the exception to them. 
f S. SRINIVASA AIYAR. 
(To be continued). 





NOTES OF INDIAN CASES. 


Bandiri Bangaram v. Karumoorthy Subbaraju.— 
I. L. R. 34 M. 159.—We are afraid that the construction placed 
by the learned judges on S. 43 of the Transfer of Property Act is 
of questionable soundness, although their decision on the facts 
may perhaps be correct. According to the learned judges the prin- 
ciple of S. 43 is the acting by the transferee on the erroneous re- 
presentation of the transferor, Ifthe learned judges intend to lay 
down that to obtain the benefit of S. 43 it is necessary that the 
-transferee should have acted on the representation so as to have 
been misled bythe conduct of the transferor, they are introducing 
words into the section which are not there. All that the section 
requires is that there should be an erroneous representation that 
‘the person is authorised, and secondly that the person should 
profess to transfer the immoveable property for consideration. If 
therefore, there was a transfer of a certain property which itself 
implied a representation on the part of the transferor that he was 
authorised to transfer it and such transfer was for consideration, 
the transferee would be entitled to the benefit although if he 
made proper inquiries’ Ht might come to know that the transferor 
had no authority at the time to transfer it. Where there was in fact 
an express representation that a person was authorised to trans- 
fer a certain property and such person professed to transfer the 
game for consideration, it would bean a Jortiort case for the 
transferee to get the benefit of S. 43. The application of S. 43 
would not be ousted by the fact that the transferee made no in- 
quiries or was aware that the transferor had no authority provided 


1. S.B E. Vol. 4 V. 230. Bandhayana Ch. 2 p. 37—40. 


372 THE MADRAS LAW JOURNAL, [VoL Xx1, 


as a matter of fact there was a transfer professedly for considera- 
tion and the transferor made the representation that he was 
authorised to transfer. Where there was representation on the 
part of the transferor he could not be heard to say that if the 
transferee made inquiries he would have known the representation 
to be false. As the section does not require as in cases of fraud or 
misrepresentation which would avoid a contract that the person 
should have acted upon the representation, the transferee’s know- 
ledge would not be material. ‘The principle seems to be that 
the transferee is entitled to act on the basis of the representation 
actually made. It is apparently this principle that is embodied 
in S. 18 (a) of the Specific Relief Act which applies to cases of 
persons contracting to sell property having only an imperfect 
title thereto. 

Kondapa Rajam Naidu v. Devarakonda Suryana- 
rayana,—I. L. R. 34 M. 173 :—In this case the facts are not 
clearly given. Apparently however, the defendant who interfered 
with the plaintiff's enjoyment was not even a trespasser in 
possession of the servient holding. If the defendant was also a 
trespasser in possession the principle invoked by the learned 
judges for upholding the plaintiff’s claim in this case would be 
equally applicable to the detendant who was in possession though 
as trespasser of the land against which an obligation not yet: ripen- 
ed into a servitude was claimed he would be equally entitled:to be 
protected in his right and-therefore would be entitled to prevent 
persons from acquiring easements in respect of the holding, ` 


Munisawmi Chetti v. Maruthammal & another. 
—I.L.R. 34 M. arr—Apart from the decision upon the 
question of estoppel considered in a previous isssue of this 
journal, there is a more important question of Hindu Law con- 
sidered by two of the learned judges who took part inthe deci- 
sion of the case. Mr. Justice Wadtzs holds, following the dictum 
of Mr. Justice Bhashyam Atyangar in Sudarsanam v. Narasim- 
mulu Matstrt? that wheretwo members ofa joint Hindu family 
acquire property by working.together without the aid of ances- 
tral property the przma facie intention, in thé absence of evidence 
to the contrary, is that they acquire it as joint family property. 
It does not clearly appear, however, whether-in the view of Mr. 
Justice Waltzes the sons acquire an interest by birth #fso facto 
in stich property. Mr. Justice Mriler, however, seems to 


I. (1901) J.L.R. 25 M. 149, 
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hold that the sons will take an interest by birth ¢fso facto. The 
-Chief Fustice, before whom the case came upon reference by the 
‘two Judges in consequence of their difference; did not consider 
that question as: there was no reference upon that poin:. It 
may be that.the ordinary presumption applicable in the.case of 
two co-parceners acquiring property by their joint labour is that 
they acquire it jointly as joint’ property and not as common 
property, but this does. not mean that the other members of 
' the joint family. who have not contributed in any way to the ac- 
“quisition: shave an interest in it. As between the two members of 
the joint family acquiring t the property by their labour it may be 
joint and joint not in the Buglish sense of the term so as to enable 
the survivor.to take the whole on the death of the one to the ex- 
clusion of his issue, The question whether the issue of the acquirers 
take an interest by birth ‘in such’ jointly:acquired property is a 
more difficult one and is entitled to greatér consideration than has 
been bestowed upon it in this case... The dictum of Bhashyam 
 Atyangar. J. iu Sudarsanam Maistrie’s* case already referred to is 
that the sous acquire an interest. by birth. That learned Judge 
proceeds. on some general principles of policy and dissents. from 
the view of Mr. Mayne i in his book on Hindu Law (paragraph 
277) which itself is based upon the decision of the Bombay High 
Court in Chatterbhooj y. Dharamst?. 
~ Ifa person by his labour and earnings without detriment 
-to the family estate acquires property, such property.is admittedly 
self-acquired property in which” the other members of the family 
have no interest and'his sons will not be entitled to ask for any 
compulsory partition in respect of such property during his life. 
fime or to question alienations made by him. If that is possible 
and legal under Hindu Law it cannot make any difference if, 
instead of one acquiring, two members jointly acquire property so 
as to be the self—acquiréd property of the two.jointly., If, accord- 
ing to Hindu Law, a single meniber can hold property exclusively 
as self-acquired property, two'members can hold: property jointly 
as self-acquired property. Where two persons by their own labour 
make such an acquisition why should it be presumed that they 
make the acquisition for t he whole family and not merely for them- 
selves? The presumption of Hindu Law isno doubt that pro- 
-perty is joint family property, au i the onus liés upon those assért- 
ing it to show that a particular property is the self-acquired’pro- 
-perty of the member acquiring. Where two persons labour together 


T, | (1901) LL.R, 25 M. 149. f Be (1884) LL.R.'9 B. 438 at Pe 445. , 
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‘and acquiré: property it'will'be‘ the:sélf-acquired “property’of ‘the 
‘two*under'the:same’circumstances ‘as will constitute it a <self- 
acquisition if one:member ‘has-made the acquisition andtthere is 
‘no presumption in such: a-case that the acquirers ‘have acquired 
‘the property jointly for the'whòle ‘family and not merely’ for 
‘themselves. We -do not ‘think that‘by ‘accepting ‘such a view 
‘there “is any introduction ‘of a'species of joint family property 
unknown to the Mritakshara as Mr. Justice Miller seems to 
‘think. Instead of the property being the self-acquired .pro- 
perty.. of one.-jt is the ‘self-acquired , -property. of two, and suth 
va"species -of - property yis -known tọ. the ,Mitakshara. _Aecord- 
sing to the .Adilakshara the son takes :an : -interest by. . birth 
zeven :in ~selfsacquired ¿property -ofathe:father, and. has, by -that 
tcircumstauce, ‘an interest :during: the father’s lifetime though-sich 
‘nterest will motcentitle-him to-ask-for:com pulsory: partition: during 
his» father’s: ‘lifetime: or to Toa alienation made yy the 
the joint ‘acquirers to take by suiviverdhig by reason of the son’s 
p interest: ‘by birth, sucha survivorshjp will not entitle the survi- 
“vor to’ ‘take to’ ‘the exclusion.of the male issue. In fact „there is 
iothing i in the Mitakshara inconsistent with this view. As we 
have said already we ate sorry the question . has not been given 
that. consideration which it deserves from. the judges in ,this..case, 





i SUMMARY. OF ENGLISH (CASES. 
Wallis, Son & ‘Wells v. Pratt and Haynes. ` 
[r910] A. C. 394. 

“Sale. of goods by sample and description — Delivery not aécording 

to desits pion <iiessale! by: ai laa rect of —E sas deta 
=E oe of. - ita 

“The facts of this cåse are given fully in XXI Madras Law 

Siena, page 163 [(1910) 2.K.B. 1003 (C.A. )] The English Sale 

of Goods, Act provides as-follows :— 


(1) Warranty means. an agreement with: reference to goods 
-which are the subject of a contract of sale, but collateral to:the. 
main purpose of such contract, the breach of which gives rise- to 

“ar ‘claim for damages but not to'a right to- reject the goods: atid 
treat the contract asrepudiated. (2) A-buyer may elect-to‘treat 
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a condition as a warranty. (3) A stipulation-may be a condition 
though called a warranty in the contract. - (4) Where a con- 
tract of sale is not severable and the buyer has accepted the goods 
or part thereof, or wherefthe contract is for specific goods the pro- 
perty in which has passed`to the buyer, the breach of any condi- 
tion to be fulfilled by the seller can only'be treated as a breach of 
watranty and not as a:zround for rejecting the goods. 

Agreeing with the-dissenting opinion of Fletcher-Moulton- 
L. J: the House of Lords gld as follows :—Ifa man agrees to 
sell something of a particular description he cannot requite the 
buyer to take something which is of a different description, 
aud a sale of goods by description implies a comdstion that the goods 
shall correspond to it. But if a thing of adifferent description is 
aceepted in the belief’ ‘that it is according to the contract, then 
the buyer: cannot return it after having accepted ‘it, but he may 
tréat: the breach-of the condition as-ifitwas-a breach of:warranty, 
that is to say, he may have the remedies applicable to a breach 
of ‘warranty. 


A claim to deliver goods which were not in accordance with 
the contraet could not be treated as collateral to the main pur- 
poses.of such contract. A failure to supply goods according to 
description is-a breach of a condition and not..of.a warranty. 
As the exemption clause aimed ;only-at-relief: against breach of. 
wartanties and not of: conditions, the sellers:are. liable tq com- 
pensate the buyers in damages: [Compare Ss. 113 and 117 of the 
Indian Contract Act.] 





John D. Hope & Co. v. Glendinning. [1911] A. C419. 
Stock Exchange—Broker and client—General lien. 
Bankers and brokers have a general lien on securities in 

their‘hands as between themselves and their customers for the 

balante due froin those customers on account: between them. 

This rule applies even whete.puch-agent contracts for an undis- 

closed ‘principal and itis not contingent on tlie principal’s making 
default, for the agent remains primarily liable on the contract 
to theother cottracting party. Documents in connection witha 
transaction which is closed can be retained in respect of a lia- 
bility. arising-out-of-a subsequent transaction. In. this respect. a 
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tradesman or a factor is similar.to a solicitor. ae S: uL l 
of the Indian Contract, Act. 1 site 


Wyatt ; a, , Attorney-General of Québec. 
vs * [kort] A.C, 489. l 

Right of fisking- Grani ‘by Crown of lands on both sides of 
a “mani gable river— W hethar. it conveys, aright of fishing also. 


` Right of fishing’ ina navigable and figatable river rests in 
the; Crown: and a grant by the Crown of lands on both sides of ` 
such a river cannot.be held to include the right | of Samne: also 
uniess the grant expressly PROS the same. m 


A 





Thames Š Merady. Marine ‘Insurance Co, Ltd. v. 
.Gemford: Ship’ Co., Ltd. [1911] A, C. 529. 


 fnsurance : (DEREN | Non-disclosure of material facts— 
What ts. .- ae ; D oe , eo’ 

Held : that in a case sot marine'insúráice, non- disclosure of. 
the previous carrier and ,conduct of the master of the vessel, 
however bad it might have been, does not avoid the policy and 
that a non- -disclosure of the extent of Previous insurances avoids’, 
the policy especially if they were of a wagering character and 


sre 


covered an amount very. much i in excess-of the value -of the: : - 


vessel so that it could be said that it would be a gre: t deal better. 
for: shareholders of the vessél if the ae were haa SED SAS Bink 


wom a: 





Nash v. Layton: “ [x92] 2 Ch, 7I. 
Interrogatory—Extent of right to—Relevant facts and facts tn 
dispute— M oney-lender” — Question of law. 


The law as to interrogatories is thus laid down in Marriotin, 
Chamberlain’: “It is not permissible to ask the names of per- 
sons merely as being the witnesses whom the other'side-is going 

.to call, and their names not forming any substantial part of the 
` ‘material facts} it is mot perthissible:to ask what is mere evidence. 
of the.facts in dispute but forms no part of the facts themselves. 
With there éxceptions: anythifig that is material may be-asked. 
The right, to interrogate Ïs.ñot éoifined ta’ the facts directly in 
issue: :but. extends to-any facts the- existence ‘or non-existence of _ 
which is- relevant to the. existence ór non-existence of facts - 
directly in issue.” H E E 
I. (2886) I7 Q.B. D. 154. 
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Per Masterof the Rolls and Buckley Li J.1—Whether upon 
the facts found, a man is-a money-lender or not. is a question of 
law and not a mere „question. of fact; so that facts on which such 
a conclusion might rest, viz., individual acts of lending within a 
reasonable time of the particular act of lending in connection 
with which the-question whether the lender is a ‘‘money lender” 
arises, are facts in dispute and not merely evidence of facts in 
dispute: as to» which interrogatories.may be served. Anyhow; 
under the latter part ofthe rule, viz., inte rrogatories - may -be: 
served as to .facts-relevant to the existence of facts. in dispute, 
interrogatories as to such facts are permissible. - 


Fletcher- Moulton ¥;. J. contra :—Whether.a man carries -ọn 
the business of. money-lending is an issue of fact, and individual 
acts of lending to third parties are but pieces of evidence of that 
fact in dispute, having no direct connection with the actual 
matters in dispute,and interrogatories therefore cannot be properly 
served as to them. ‘The court must decline to assist a fishing 
cross-examination by allowing it to take place by the methods of 
discovery instead of at the trial. 





In: re Dee Estates, Ltd. Wright v. ‘Dee Estates, Ltd. 
a? [9x1] 2 Ch. 85. 7 
Solicitors lien—Company and trustee for debenture-holders— 
Employment by prustee—Costs tneterred ue execution a E 
trust-deed. . i = 
-A company resolved to issue mortgage ‘debentiires to’ Hè. 
secured by a trust-deed and a trustee was proposed. The proposed 
trustee employed a solicitor to act: on his behalf in that matter, 
Held; 'The solicitor was-entitled to a lien on the trust- deed in” 
respect of all costs properly incurred by him in relation to the! 
trust, whether they were incurred before or after- the execution of 
the deed; whether as against the trustees or as against the deben- 
ture-holders and although it may be as between the company and 
the trustees or debenture-holders, the company was the person 
primarily liable. 


s 





Solomon v. Attenborough. “ [1911] 2 Ch. 159. 
Executor—Power to pledge—When tt ceases: ` 


“It is quite trde that for many purposes an executor in Grin 
circumstances is or is deemed to be or to become a trustee, but 
an executor does not cease to be executor as soon as the debts 
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pecuniary legacies and funeraliand testmentary expenses. are-paid 
or.discharged, espegially ifthe residue be notjascettained or distris- 
buted. So faras concerns. personalestate not previously alienated: 
and excluding chattels comprised in a specific. bequest :to which. 
the executor has “assented, an executor may sell, mortgage. or 
pledge any part-of it, and if he-dues.so he.will bepresumed to he 
acting inthe exercise of the duties imposed upon him by. the.will. 
so that the purchaser, mortgagee or other assignee will be under. 
no‘liability to creditors-or legatees. 


In this case, one of the executors, without the knowledgevof- 
his co-executor, pawned’ x plate belonging te-the estate and mis- 
applied? the: money: for-hiSown, purposes: -The.pledgee. had no 
notice that the pledgor was-not: the:true owner. At the-date of 
the plédge all the: testator’s- legacies: and debts. had: been paid. 
Held; notwithstanding, that the pledge: was-good. 





‘Rose: z Spicer : Rose: v; Hyman. 
[r911] 2 K. B. 234 (C. A.) 


- Landlord & tenant-- Covenant. to repair—Breach—Fos fetture 
—Relief against—Princtples. 


. &.piece. of. ground on which a chapel was being, erected was 
demised for-a long-term and the lease. contained’¢ovenia rits By the 
lessees to complete the chapel and from: titie to tiine diting the 
term to repair, inaintain and keep the chapel and, other'äppur. 
‘tenances in good substantial: repaif. The chapel‘was for.aléag time 
used as a ‘place of religious worship: The-lease was subsequently: 
assigned and the chapel was adapted for a theatre. For- this-pur-- 
pose several alterations were made in the building. The’ alienors 
had neglected to comply witha notice’ to` repair: Hėld.that:thè 
alterations were. breaches of the covenant’to repair and acts.of waste» 
which could be restrained’ by injunction ‘and that: the jalienees: 
were not entitled to relief against: forfeittre except: on the terms: 
of restoration of the preinisés to-its -former-condition. 


Principles on which relief against forfeiture should be granted: 
—Jn the first place, the applicant must so far as possible remedy 
the Breaches alleged in the notices and , pay reasonable compen- 
sation for the breaches ‘which cannot:be remediéd? In theséeond 
place, ifthe breach is of a negative covénant such as, not to scarry 
on a particular busitess on the demised premises, the.applicant 
must tindertake’ to observe the covenant in future or-at least must 
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not‘avow'his intention torrepeat -the. breach “complained ‘of. -In 
the third place, if the breach complained of, though not a breach 
of a negative covenant, is of such a nature that the court would 
“have ‘restrained it during the currency ‘of the léase on the ground 
of waste, the applicant must undettake to make good: the waste 
if it be possible todo.so. Inthe fourth place, if the-act’ complain- 
ed of does not fall under’either the second or the third head, but 
is one in respect'of which damages ‘other than nominal might 
be recovered in an action on the ‘covenant; the applicant must 
undertake not to repeat the wrongful .act or to be guilty of a 
continuing breach.” 


Rans v. Platt., 
[r911] 2 K. B. 291 (C.A.) 


Bailment— Warchouseman—Negli gence ~C laim by third ald 
—Duty of batlee—Notice to bailor. 


Certain goods belonging to plaintiff, a married woman, living 
apart from her. hushand. were deposited by her with ‘the defen- 
-dant,-a waréhouseman. Plaintiff's husband, who had no right 
‘to the goods, .went :to the defendant’s warehouse and demand- 
-ed ‘delivery of :the -goods, asserting that they were his. The 
defendant refused to deliver the-goods to him unless he was: pro- 
tected by a Magistrate’s order. Thereupon plaintiffs husband took 
„out summons against the defendant to shew cause why the goods 
should not be handed over to him. Defendant failed, to communi- 
cate this claim to ‘the. plaintiff though hecould have done so in the 
interval. Atthe hearing’ the husband swearing that the goods be- 
longed to him, the Magistrate ordered delivery and the goods were 
accordingly . delivered to plaintiff's husband. Subsequently 
- plaintiff -brought an action inthe County Court for damages 
cagainst defendant for:recovery ofthe goods and -damages. The 
Judge directed ‘that the .defendant would. be responsible if he 
were-negligent in allowing the Magistrate’s order to be passed 
without notice to plaintiff. ‘The Jury found negligence. Held 
‘(reversing the decision of ‘the.Divisional-Court) that the bailee 
failed to ‘take reasonable steps to protect.the title of the person 
‘who had deposited the goods and that the bailee could not rely 
-onthe magistrates order as.protecting him unless he really acted 
-undes:compulsion of the order. i i 


ee 


: 380 THE MADRAS LAW JOURNAL, [vor xxi. 


West Yorkshire Darrack Agency, Ltd. DS. Condes 
- [t911] 2 K. B. 326. 


Fs Contract—Consideration—Creditors agreein gmutually to forego 
claims—Liquidator party to agreement—Claim by debtor —Counter- 
_ claùn by creditor—Right of debtor to set up agreement. 5 

An agreement between creditors mutually ta forego the 
debts owing to them is ‘binding upon them in the sense that it can 
be enforced against them by the debtor who has done, ‘nothing 
more than being a party to the agreement. There was an agree- 
ment between all the directors of the plaintiff company, ‘of whom 
defendant was one, that they should forego payment of the fees 
owing to them by the compdny “and the liquidator was a party 
to the agreement. Held, ina suit by the plaintiff © conipany, the 
defendant could not counter-claim as the agreement was a bar to 
such claims, 





Hirachand. Punanmichand v. Temple. 
[1911] 2 K. B. 330. (C. A.) 

Accord and sd satisfaction—Third party offering sum in satisfac- 
tion of. claim— Acceptance by creditor, effect of —Bxtinction of debt. 
7 ` Acceptance by the creditor of a sum offered by a third party 

in settlement of the claim against the debtor is a bar to an action 
i Dy the creditor for the balane Ot money. 





Governor & Guardians of the Foundling Hoa pital 
‘y. Crane. [1911] 2 K. B: 367 (C. A. ) 

Deed-—-Delivery of instrument as escrow—Assignment of lease— 

Deliv ry to take effect on death of assignor—LE fect of. 
The suit was for recovery of possession of a house as upon a 
forfeiture for non-payment of rent and for a half year’s rent. 
The defendants pleaded that their testator, one H, had made an 
assignment of the lease to one Mrs. B beforé the rent claimed 
“became due. Æ, who was thé assignee of ‘the lease, signed -and 
sealed adocument purporting to be the assignment of the lease by 
him to one B. -The document, which was undated, was delivered 
to the solicitor of Æ on’ the terms of a letter" addressed to him as 
follows: * We acknowledge that you have ‘to-day executed an 
assignment of your lease to Mrs B as an-escrow anid that we're to 
retain it on your behalf. until you send instructions to completé the 
deed. In case you die before the deed is a a we understand 
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that we.are to consider it as having been completed before your 
death‘and to take what steps are necessary to vest the lease in B 
should she wish it * * *” Balsoattested the deed acquiescing 
in the arrangement, The document was not properly attested to 
. satisfy the requirements of the Wills Act. Subsequently Æ wasa 
party to a deed wherein there was a recital that the term vested in 
him and which gave him permission to make alterations. H died 
without leaving any instructions. B survived him. ` 

` Held :—(1) The proper inference from the facts was that 
the document was never legally delivered by H either as a deed 
or as anescrow and therefore the docyment was inoperative. 
(2) A deed of grant of the grantor’s own property to take effect 
only on the death of the grantor is necessarily testatmentary and 
cannot be turned into a deed. as 





Donkins v. Pearson. [1911] 2K..B. 412. 
_ County Court—Removal of action to High Court—Practice— 
Discretion of Fudge—County Courts Act, S. 126. 

S. 126 of the County Courts Act enacts that it shall be lawful 
for the High Court or a Judge thereof to order the removal into 
the High Court by writ of certzorar or otherwise of any action 
commenced in the County Court if the High Court or Judge’ shall 
deem it desirable that the action shall be tried i in 1 the High Court 
upon terms as‘to costs, 

The test to be applied in determining whether it is desi- 
rable that the.action should be tried in the, High Court is 
whether it is more fit to be tried in the High Court than in the 
County Court. The party who applies for such removal should 
establish the point. 

Defendant being the Secretary ofa Trade Union was sued 0 on 
behalf of the Society by plaintiff. The defence -to the action 
depended on the determination of a difficult question of law. 
The defendant applied to remove the cause to.the High Court, 
and the Judge ordered the removal, making proper provision for 
the protection of the plaintiff. Æeld that the order was right. 





Whiteson & Pitt v. Stennings, - ioe 2 K.B; 418. 
County Court—Fudgment dibt—Payable on future ie 
Garnishee summons before day fixed—Furisdiction, — i 


5 
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If a judgment ardei the payment of a súm of money. ona 
certain. date garnishee proceedings cannot be commenced before 
the tithe given by the judginent for the payment of money has 
expired. : 





JOTTINGS AND CUTTINGS. 

- Honour to Thaskeray—The centenary banquet at the Middle 
Temple in honour of Thackeray was @ little. premature, as 
the “novelist was not even born: till July 18, 1811 (says the 
Pall Mall Gazette) and did not enter that society till 1831 
What is worse is that no report of the speeches by Sir 
Robert Finlay, Mr. Birrell, and Mr. Justice Darling, which must 
have been good reading, were permitted— why not, does not,’ 
appear. It was stated that one of the senior benchers present, Mr. 
John Digby, who was called in 1852, Had dined i in Hall’ ‘with both 
Dickens and Thackeray, Mr. Birrell characteristically turned the 

t point to account by remarking that if Dr. Johnson had been a 
member of the Bar, Mr. Digby would have dined with-him, too. 
Perhaps it is not generally known that Charles Dickens was admit- 
ted a student of the Middle Temple on December 6, 1839. It is 
said that, like Thackeray, he hoped to become a Stipendiary 
Magistrate.—Zhe Law Journal. 

a * 
* 

An Imperial Court of Appeal —At the Imperial. Conference on: 
Monday the question of creating one final Court of Appeal for 
the whole empire was, discussed. Mr, Asquith presided, and the Lord 
Chancellor and Mr. Haldane were present, in addition to the Colonial 
Premiers, i 

The following is the cfficial report of the proceedings :— .. 

Notice had been given of the following resolutions :—By. the 
‘Government of the Commonwealth of Avstralia :— That it is desir- 
able that the judicial functions in regard to the Dominions now 
exercised by the Judicial Committee of the Privy Council should þe 
vested in an Imperial Appeal Court, which should also be the final 
Court of Appeal for Great Britain and Ireland.’ By the Government 

-of New Zealand :— That it has now become evident, considering 
‘the'growth of population, the diversity of laws ‘enacted, and the 
differing public policies affecting legal interpretation in His Majesty’s 
Oversea Dominions, that no Imperial-Court of Appeai- can be -satis- 
factory which does not include judicial Tepresentatives of these 

Ovegsea Dominions, —7%e Law Journal, 
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` THE AUSTRALIAN VIEW. ``: 1? 


MR FISHER, in moving ‘the Commonwealth resolution, said that 
they wished to advance the view that it was advisable to’ have one 
‘Imperial Court to which all cases could be submitted for final deci- 
‘sion. The constitution of that court need not be gone into at 
the thoment. - f i 

Mr. BATCHELOR pointed out that: there were at present two 
‘Courts of Final Appeal in the Empire—one the Jisdicial Committee. - 
of the Privy Council for the Crown Colonies, India, and the Overséa 
‘Dominions, and the other the House of Lords fur the United King- 
“dom. That was an ahomalous position,’and unless there were ‘serious 
practical difficulties in the way it ought not to be continued in tke 
Empire as now developed. When an appeal was made to'a court 
of final jurisdiction there ought to. he "wo possibility of uncer- 
_ tainty or of conflict of opinion in different parts of the ‘Empire as to 
‘what. the law really was. As thé two bodies were composed largely 
of the same Judges, there seemed to be no „gréat reason against 
having one court, The judgments of the Privy Couneil were findings 

of a Board rather than’ decisions of a Court. Jt was the one Court in 
„the Empire which did not give individual judgnients. 

Mr. AsguirH said that some people thought that that was a 
drawback, others that it was an advantage. One never knew 
whether a.judgment of ‘the Privy Council was unanimous or not, or 
to what extent it was- dissented from. 2. f , 

MR. BATCHELOR said that it was one of the seamed some- 
times used against it. The practice of giving’ one judgment only 
could not tend to the same close study of a case by each individual 
member of the court as the giving of an individual judgment would 
réquire, Moreover, the institution of one Final Court would be 
another step in the direction of Imperial unity.- 

THE LORD CHANCELLOR'S EXPLANATION, 

LORD LOREBURN in explaining the nature of the jurisdiction 
already existing, said that the House of Lords heard all the appeals 
from the United Kingdom. In theory every peer was entitled to Sit 
in the House of Lords as a Court of Appeal, but for a long time the 
attendance had been restricted to the judicial members—namely, the 
Lord Chancellor, four Lords of Appeal, with any previous Chancellor, 

‘and any peer who had held high judicial office ; three members 
forined a quortim, but the Court seldom sat with less than four. The 
Judicial Coimmittee of the Privy Council had jurisdiction, broadly 
speaking, in regard to India, the Dominion and Colonial Courts, and 
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certain other Courts. From this it followed that the cases dealt 
with thight iuyolve old French law, Roman Dutch law,English com- 
mon law,’ considerably ihodified by statutes in different Dominions, 
and also the Indian Codes. It was therefore necessary to adjust the 


; composition of the tribunal to the nature of .the laws with which it 


had to deal. The J udges entitled to sit on the Judicial Committee 
were the Lord Chancellor, the four Lords of Appeal, all Privy Coun- 
cillors who had held high judicial office, two Judges with special 
knowledge of Indian law, and also J udges not exceeding five in 
number from the Dominions or Colonies. Io practice the members 
were the same as those who sat iù the, House of Lords, with the ad- 
dition of Sir Arthur Wilson, who was tinquestionably a judge of the 
very highest ability, but of whose services they would shortly be 
deprived. If both tne House of Lords and the Judicial Committee 
were sitting at the same time, a distribution of the available mem- 
bers was made, and the utmost care was taken to equalise as far as 
possible the strength in the two Courts. In substance the personnel 
of the two Courts was identical, and hè had never known a case ip 
whicli. there had been conflict betweeri their decisions 

Dr. FINDLAY said that that confict, when any, had been in 
connection with dicta of different meinbers. 

Loro LoREBURN said that that constantly occurred in England 
and between different dicta in the House of Lords itself, where it was 
the custom for each judge to deliver his own judgment. Sometimes 
the judges differed in opinion, and sometimes. _they agreed, but for 
different reasons. His own view was that if in every court 
there was only ote judgment there would be more coherence and 
consistency.: That, however, was a point in regard to which 
the Home Government would not be disposed to make any difficulty. 
Each constituent part of the Empire ought to judge for itself as to 
the kind of tribunal it wished and the-composition of that tribunal. 
Whatever Court of Final Appeal in England was desired by any 
of the Colonies, the Home Government would wish to give effect to 
thé desire as far as possible, and if they would agree on the same 
kind of court and the same kind of judges, so.much the better.. With. 
regard to the Privy Council,was it desired to have British judges only? 
Was it desired that the Indian judges should take part in the appeals 
from the Dominions ? Was it desired that there should be a per- 
manent judge. from each Dominion and ‘that those » judges should deal. 
with all the appeals to tlie Privy Council, or that the individual. 
júdges should with the British judges deal only with tke appeals 
from their respective Dominions ? If desired, it could be atrauge . 


a 
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that all the cases froma particular Dominion skould be heard 
‘consecutively and a time fixed for their hearing- convenient to the 
Dominion concerned, so that a judge from that, Dominion might be 
present. Having regard to the complex nature of the jurisdiction, 
the best course would probably be to have alwaysa wide member- 
ship of the Judicial Committee and that a selection should be made 
according to the nature of the case to be tried. That was done at 
present, so far as there was the necessary judicia! strength. Another 
point for consideration was the different rules which prevailed in 
different Dominions as to special leave being required, as to the 
limit of the amount involved, as to the nature of the secu- 
tity to be given, and so forth. With regard to the United 
Kingdom, the Government were not prepared to recommend 
that the personnel of the judicial body in the*House of Lords should 
be changed. It was already possible to add any distinguished judges 
from the Dominions. If each Dominion would say what kind of 
court they preferred and the class of judges they wished to see, the 
Home Government would do its very best to meet their views. His 
own idea was that they should add to the highest Court of Appeal 
both in the United Kingdom and for the Dominions.and Colonies iby 
selecting two English judges of the finest quality, that the quorum 
should be fixed at, say, five, andthat the Court should sit succes- 
sively in. the House of Lords: for United Kingdom appéals and in 
the Privy Council for appeals from the Dominions . and Colonies. In 
that way they would Wave substantially the same court; in its full 
strength for both classes of appeals. 
ATTENDANCE OF CoLonraL JUDGES. 

Sir J OsEPH Warp pointed out that in order for a New Zealand 
judge to deal only with New Zealand cases it would be necessary for 
him to leave New Zealand for six months, andthen perhaps have 
only one case to deal with. He and his colleagues would have no 
objection to Canadian or South African judges sitting in New 
Zealand cases, but it would hardly be practicable for New Zealand 
judges to come over to deal only with New Zealand cases. 


Lorp HALDANE remarked that in connection with a Maoriland 
case which occupied nearly ten days before. the Privy Council it 
would have been useful if they could have had a New Zealand judge 
present, as an, assessor, to make sure that no points of importance 
on.a Jong series of special statutes..were missed. 

_ SIR Josers. WARD said that the majority of cases from New 
Zealand would have reference to native lands‘in regard to which there 
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was much difference of legal opinion, and: it was of the greatest 
importance that there ‘should be present a Judge who knew the 
customs of the natives, which had to be considered in such cases. 


MR. ASQUITH pointed . out that if the Court sat in full 
strength it would meet the complaint sometimes made with 
regard to the Judicial Committee being à scratch court and 
too fewin numbers. He had often argued casesin the Judicial 
Committee before three judges, which he thought was hardly 
fitting, seeing that there might be appeals from the Supreme Courts 
of various Dominions. 

Sır JosepH Warp asked if the Lord Chancellor had any objec- 
tion to there being only one court by merging the Judicial Committee 
of the Privy Council with the House of Lords, instead of one for 
the United Kingdom and another for the Overseas Dominions, and 
make the one a final Court of Appeal. i 

LORD:LOREBURN said iť was practically the same thing, and the 
system which he had suggested might develop into the one Court. 
Personally he would be'very well pleased if it did. Our own system 
was somewhat complicated, but he did not think that the legal pro- 
fession or the. people at‘latge at home had any quarrel with, ihe exis- 
ting final Court of: Appeal.. Dm 2 

` Lord HALDANE said that the Lord Chancellor's proposition was 
really to make one court, but to Ree the old forms. 


Mr. MALAN said that in South Africa” there was no ‘sight of 
appeal from their Appeal Court to any court outside the Union. But 
every subject had the right to petition the King, and any such peti- 
tion would, as a matter of practice, go to the Judicial Committee of 
. the Privy Council. Ifthe Committee gave leave to appeal, the case 
_ would be considered on its merits. It was not anticipated that there 
would be more than one such case in five or ten'years. Therefore, 
_ as far as South Africa was concerned, they were generally satisfied 
with the present practice. It was, however, felt thatthe Judicial 
Committee was in some respects no ordinary court of law at all, and 
it would be an advantage to have its procedure in conformity. with 
that of the other courtsoflaw. The appealto the King was one of 
the connecting linksof the Empire, andon purely sentimental 
grounds it would be a right thing to have one final Court of Appeal 
for the whole Empire, A great deal sometimes depended on a name, 
and if they had one Imperial Court of Appeal, perhaps in two divi- 
sions, one dealing with appeals from the United Kingdom and the 


PART XVIU.] THE MADRAS LAW JOURNAL. 387. 


other with appeals ‘from the’ Dominions : zang India, leaving the Lord 
Chancellor certain discretion in constituting the Bench ofthe res- í 
pective divisions, the difficulty might ‘be solved. 


Mr. BRODEUR said that in Canada they.had been very well satis- 
fied with the existing systeni of appeals before the Privy Council 
In view of the dispositions of the British North America Act and of 
the different procedures and practices of the various Provinces, it 
would be somewhat difficult to make a change. Every one who had 
practised before the Judicial Commitiee must have been impressed 
with the great breadth of mind which prevailed among its members, 
Not only might a change be objected to by some of the Provinces, 
but it would be a reflection on the present court, which had given 
satisfaction. f 


PERMANENT COLONIAL JUDGÉSHIPS. 


Sir JosepH Warp said that there was not the slightest idea of 
reflecting on the Privy Council or its members. Jf such a line of 
argument were followed, no change at all would ever be made. New 
Zealanders were in the peculiar position that out of their limited area - 
some 7,000,000 acres of land were owned by natives. When litiga- 
tion in connection with this land arose, native customs had to be ` 
taken into account, and it was felt that when important cases of this’ 
kind came before the Privy Council it would be a great advantage if 
they had a representative judge from New Zealand present. In view 
of the statement of the Lord Chancellor, he would not urgé that the ` 
Judicial Committee should be merged in the House of Lords. He 
suggested, however, that in addition to the present members of the 
Judicial.Committee there should be a permanent judge from each of 
the impor:ant Overseas Dominions. The difficulty with regard toa 
Judge coming over specially was that in all probability he would have 
to deal with cases which had already come before himin -New Zea- 
land. If permanent judges were appointed as he suggested, possibly | 
for five of seven years, after which they would resume their work as 
Supreme Court Judges, it would not only get over various difficulties 
which stood in the way of other proposals, but would greatly assist 
towards securing that uniformity and co-ordination of the law i in dif- 
ferent parts of the Empire which was so eminently desirable. In 
view of the importance of the interests involte 1, the question of -ex- 
peuse, so far as each Dominion was concerned, was a secondary 
matter. New Zealand would hail with supreme sazisfaction the pre- 
sence of judges from the.other Dominions in cases in which New- 
Zealand was concerned, and he could hardly think’ that there would 
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be any objection on their part on practical grounds to aNew Zealand 
judge taking part in cases from the other Dominions. 


Dr. FINDLAY said that the creation of one final Court of Ap- 
peal for the Empire would satisfy a great Imperial sentiment, and 
although the personnel would differ very little from.that of the pre- 
sent Court, it would constitute a step towards closer union. The 
presence of a resident Colonial judge would obviate the necessity for 
sending over at great expense counsel from, for instance, New Zea- 
land to see that the Privy Council were instructed on the peculiar fea- 
tures of New Zealand law. In any fair conception of the burdens 
of Empire there should be no objection to the Dominions sharing 
the cost of the Imperial Court of Appeal by paying the salary of one 
of their own judges. = : 

Sır E. Morris said that very few appeals came:from Newfound- 
land, and they were generally satisfied withthe present arrange- 
ments. At the same time, if there was a desire for change on the part 
of Dominions who were more largely concerned in the work ofthe 
Judicial Committee, he would not consider himself justified in voting 
against the resolution. The proposed change was largely one of 
name, the Imperial Court of Appeal instead of the, Judicial Com- 
mittee of the Privy Council. There could be no objection to each 
Dominion | having a representative on the permanent Court of 
Appeal. The principle was in harmony with the general sentiment of 
unification. now prevailing. 

Mr. ASQ 31TH asked whether the other Dominions would approve 
of Sir Joseph Ward’s suggestion that each Dominion should ap- 
point a resident jicge who-should sit not only in casés affecting his 
own Dominicn, but in appeals from all the dominions. 

Mr. BRODEUR said that in view of the different systems of law 
prevailing in Canacia they would prefer to adhere to the existing 
system. l ue 

Mr. FISHER said that in Australia they desired to have an 
Austraiian fival Court of Appeal; failing that, they desired to have 
one Court of Appeal in England. He was not at present prepared to 
accept Sir J. Ward’s suggestion. 

MR. MALAN said that South Africa would not senda. resident 
judge to serve on the Committee, 

SIR E. Morris said that Newfoundland would not be ‘prepared 
to appoint a man and pay his salary and expenses; in view of the 
small nutiber of cases from that country, 
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Mr. ASQUITH said that he would prefer the suggestion that 
the cases from a particular Dominion should be fixed to be heard 
at a time to suit the convenience ofa judge from that Dominion. 
He thought that this would substantially meet Sir J. Ward’s view 
that when cases from a particular Dominion came on it would be 
an advantage to have a local judge present, and the Government 
would be glad to meet that view as far as possible. 


OnE COURT IN Two DIVISIONS. 

LORD LOREBURN agreed that if there were only one or two 
cases, the sending over of a judge. would be a large order for a com- 
paratively small result. Ashe understood the discussion, there was 
general agreement to the following effect :—That there should be for 
the whole British Empire one Final Court of Appeal in two divisions, 
one for the United Kingdom, consisting of the same persons who 

` were now entitled to sit in the House of Lords, and the other for the 
Overseas Dominions, consisting of the persons not entitled to sit on 
the Judicial Committee, with such further additions as might be 
agreed upon, and that it shovld be strengthened by the addition of 
two English judges. . . 

Str JosepH Warp thought that that represented the only 
modus vivendi. 

MR. FISHER said that he would withdraw his resolution and sub- 
stitute the following :—‘That, having heard the views of the Lord 
Chancellor and Lord Haldane, the Conference recommends that the 
proposals of the Government of the United Kingdom.be embodied in 
a communication to be sent tothe Dominions as early as possible.” 


Mr. BATCHELOR said that they looked forward to one Final Court 
of Appeal for the Empire. The two divisions seemed to bea practi- 
cable arrangement for the time being, but it ought to be understood 
that the proposal was merely forthe time being. The original resolu. 
tions were then withdrawn, and the subsituted resolution was un- 
animously agreed to. 


Tue LAW oF CONSPIRACY. 

Mr. FISHER formally moved :—‘ That the members of this Con- 
ference recommend to their respective Gcvernments the desirableness 
of submitting measures to Parliament for the prevention of acts of 
conspiracy: to defeat or evade the law ofany other part of the 
Empire ; that the Imperial Government make similar representations 
to the Government of India and the Crown Colonies.’ 

MR. BATCHELOR pointed out that at present it was often impossi- 

ble to reach the people really responsible, and he suggested that 
i 6 
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the question should be referred to a Committee to see if there was 
any possibility of securing greater co-operation on the subject 
throughout the Empire, | 


After a short conversation, the resolution was withdrawn on the 
understanding that the Home Government would communicate with 
the non-self-governing parts of the Empire to ascertain whether it 
was practicable for them to deal with the matter by legislation. 

* * 
* 

Coronation Honours for Lawyers.—In the list of coronation hon- 
ours are many legalnames. The Lord Chancellor has been made an 
Earl, and Lord Macnaghten and Sir Kenneth Muir Mackenzie, K.C., 
have been created G.C.B.’s, Sir Charles B. McLaren, K.C., who is 
one of the new peers, was once a practising member of the Chancery 
Bar. Sir Rufus Isaacs, K.C.,M.P., Sir William Anson, M.P., Sir ` 
Frederick Pollock, and Mr. F. E. Smith, K.C.;M. P., have been ap- 
pointed members of the Privy Council. The Attorney-General is the 
recipient of two honours, for he has also been made a K.C.V.O,, an 
honour which has also been bestowed upon Sir J. A. Simon. Sir 
Charles Mathews has been created a K.C.B., anda similar distinction 
has been conferred upon Mr. J. P. Mellor, Solicitor to the Treasury 
Mr. James R. Mellor, the Senior Master of the Supreme Court, and 
Mr. Ryland Atkins, M. P., who was made a K.C. last year, are among 
the members of the Bar in the list of new Knights, and Mr. H. J. 
Johnson, the President of the Law Society, and Mr. Norman Hill, a 
member of the well-known Liverpool firm, are among the solicitors 
who have been similarly honoured. Rarely has a list of . honours in. 
cluded so many lawyers, and never has the profession had better rea- 
son to be gratified by the selections made.— The Law Journal. 


* * 
* 


The Retirement of Sir Arthur Wilson.—Sir Arthur Willson, 
whose services as an expert in Indian law have been of the greatest 
value on the Judicial Committee during the nine years he has been a 
member of that tribunal, is, we regret to learn, about to retire. His 
connection with the administration of Indian law has been intimate 
and long. He was appoiuted a Judge of the High Court in Calcutta 
in 1878; he was Vice-Chancellor of the Calcutta University for 
cight years ; and he was Legal Adviser and Solicitor to the India 
Office from 1898 to 1902, when he was appointed 'a member of the 
Judicial Committee under Section 30 of the Act of 1833. Fortuna- 
tely, the Committee still has in Syed Ameer Ali and Sir John Edge 


PART XVIII. ] THE MADRAS LAW JOURNAL. 39i 


two members with a special knowledge of Indian law, but, neverthe- 
less, the services of Sir Arthur Wilson—who has not yet completed 
his seventy-fifth year—will be much missed, especially at a time when 
the Government have come to recognise that the Judicial Committee 
must be strengthened.— The Law Journal. 


t + 
+ 


The Art of Cross-Examination.—Some twenty years ago, as the 
result of Sir Charles Russell’s handling of one of the witnesses in the 
famous Osborne case, au outcry was raised in the Press against what 
was called ‘ the abuse of cross-examination,’ To-day, in consequence 
of a Divorce Court scene in an emotional play, of which Mr. Hem- 
merde, K.C., is one of the authors, we have, from persons in whom 
sentiment takes the place of judgment, a mild revival ot the protest. 
The tortures which the heroine of ‘A Buiterfly on the Wheel” en- 
dures in the witness-box in the Divorce Court are entirely due 
to her own indiscretions, The audience know that she is in- 
nocent, but her husband’s counsel, who submits her to a searching 
cross-examination, has every reason to believe that she is guilty, and 
is seeking to conceal the truth. If the evidence given against her is 
not sufficient to point to infidelity, there is scarcely a petition in the 
Divorce Court that could succeed. The very penalty of indiscretions 
in matrimonial affairs is that they are clothed with the appearance of 
guilt. Cross-examination is merely an instrument for ascertaining 
the truth—an exceedingly unpleasant instrument, it is true, to an 
indiscreet lady who is conscious of her innocence—and her husband’s 
advocate does not, apart from some unnecessary intimations of his 
disbelief in her story, employ it ina manner unworthy of an English 
gentleman, The notion that cross-examination isa wheel on which 
innocent persons are broken is utterly absurd. ‘ You seem to think 
the art of cross-examining is to examine crossly,’ Baron Alderson 
once remarked to an advocate who was cross-examining with more 
vigour than skill, All the foremost exponents of the cross-examiner’s 
art have recognised that courtesy is more effective than bullying. Of 
the famous Scarlett it has been written that ‘he would take those 
he had to examine, as it were, by the hand, make them his friends, 
enter into familiar conversation with them, encourage them to tell 
him what would best answer his purpose, and thus secure a victory 
without appearing to commence a conflict.’ There is, in truth, au 
excellent reason why, apart from his regard for his calling, an Englisk 
advocate should never attempt to browbeat a witness. Every jury-box 
contains twelve possible witnesses in otner causes, and they are 
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quick, in these days at any rate, to resent any unfair use of the cross- 
examiner’s power. The cross-examiner has, of course, to adapt his 
methods to the character of the occupant of the witness-box; an 
assertive witness cannot he approached in quite the samestyle asa 
timid one ; but the idea, which some persons have‘derived from ‘A 
Butterfly on the Wheel,’ that cross-examination is systematically 
cruel and ill-directed, can be entertained only by persons who have 
no real acquaintance with the administration of the law.— Tke Law 
Journal. 


** 
* 


THE CoRONATION AND THE Law. 

By Edward Manson.—A simple thing it seems—the placing of 
the ‘golden round,’ as Macbeth calls it, on the head of a Sovereign- 
Yet how full of historic symbolism the ceremony is, of associations 
linking us with the earliest ages of our English race. How it illus- 
trates the marvellous continuity of our institutions. ‘Le Roi est 
mort, vive le Roi,’ so runs the phrase, and on a King’s death heralds 
and pursuivants go forth to proclaim his successor. Here is the 
theory of the Norman lawyers—of the Crown as an inheritance; but 
the Crown was not always hereditary. It was the acclamations of 
people which among the Franks, Lombards, Burgundians, and our 
own rude Saxon forefathers settled the succession. It is this ver- 
dict of the popular voice which is perpetuated in our Coronation cere- 
mony of to-day and gives it its real significance. When, at the 
crowning of Henry IV, the Archbishop demanded of the assembly 
whether he should crown Henry, he was answered by general shouts 
of ‘Yes, yes!’ The same shouts acclaimed, as the chronicler tells us, 
the crowning of Edward LV. 


Anointing symbolises the consecration of the King to his high 
office, and crowning is the investiture of the King by the people 
with temporal power in affirmance of his title by inheritance; and, 
what is specially tobe noted, it is a ratification made on terms. 
Archbishop Aldred, at the crowning of William the Conqueror at 
Westiminster, would not place the crown on the Conqueror’s head 
until he had solemnly promised ‘that he would as well govern the 
nation as any King before him best did? What the Conqueror so 
swore was ‘to defend the churches of God and their rules, and to rule 
justly and with Royal providence all the people submitted to him, to 
establish and maintain rightful law, and to utterly prohibit plunder 
and unjust judgment.’ Our present form of Coronation oath pre- 
scribed by I. Will. & M., c. 6. exacts the same, but it has been made 
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more precise at every point. It is adniinistered by one of the Arch- 
Bishops or Bishops of the realm in the presence of the people, and 
runs as follows :— 


The Archbishop or Bishop shall say: ‘Will you solemnly pro- 
mise and swear to govern the people of the Kingdom of England and 
the Dominions thereunto belonging according to the statutes in Par- 
liament agreed on and the laws and customs of the same?’ 


The K ing or Queen shall say: ‘I solemnly promise so to do,’ 


Archbishop or Bishop: ‘Will you, to your power, cause law and 7 
justice in mercy to be executed in all your judgments ?” , 


King or Queen: ‘I will.’ 


Archbishop or Bishop: * Will you to the utmost of your power 
maintain the laws of God, the true profession of the Gospel and the 
Protestant reformed religion established according to law? And will 
you preserve unto the bishops and clergy of the Realm and to the 
churches committed to their charge, all such rights and privileges 
as by law do, or shall, appertain unto them or any of them ?” 


King or Queen: ‘ All this I promise to do.’ 


After this the King or Queen laying his or her hand upon the Holy 
Gospels shall say: ‘The things which i have here before promised 
I will perform and keep; so help me God.’ 


Then the King or Queen shall kiss the book. . 


Rousseau and other philosophers have postulated a social con- 
tract as the basis of Government, and later writers have teen at 
great pains to point out that this social contract is a fiction; but in 
the Coronation oath the social contract becomes a reality, 


All was not ended with the ceremony in the Abbey. After it 
the King was anciently conducted to the great Hall of Westminister, 
and there placed, royally apparelled, and with his sceptre in his 
hand, upon a seat, which was thence denominated ‘the King’s 
Bench.’ This ancient seat, which. occupied the upper end of the 
great hall, was appropriated to the administration of justice by the 
Sovereign in person, or by the judges of the Court, and it gave to the 
court the title of the Court of King’s Bench. During many reigns 
the King sat in person administering justice, now at Westminister, 
now at Winchestor, now at York; but as law became more of a 
technical science, he withdrew and left the administration to the 
skilled persons who had sat with him onthe Bench as assessors, 
These are the judicial ancestors of our judges, but still in theory the 
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King is present in his courts fulfilling his oath to ‘ cause law and 


justice, iu mercy, to be executed? — The Law Journal. 


= + 
2 


The Judges at the Mansion House.—Tae LORD MAYOR, in propos- 
ing the toast of ‘ His Majesty’s Judges, said he would be brief in his 
remarks because probably none were so bored with speeches as the 
judges, and probably none so little influenced by them. This gather- 
ing was a very exceptional one, as every department of the law was 
here represented by its qualified head. In common with all English- 

_men he had aprofound belief and absolute confidence in the impar- 
tiality and independence of the Bench. They had all admired the 
spirit which had been shown in recent appointments. Partisanship 
in politics was no special qualification forthe adminstration of the 
law, and devotion in one branch of public service did not necessarily 
constitute a guarantee for usefulness in another. The judges were 
happily independent and above all executive influence, much less 
control, for it was on them that the liberties of the people depended. 


Tue LORD CHANCELLOR, in responding to the toast, said that 
this was the sixth year since he assumed office that the judges had 
been privileged to enjoy the hospitality of the Lord Mayor. On each 
occasion they had received encouragement from successive holders 
of the office. It had long been his opinion that the method and 
spirit in which justice was administered throughout the British 
Empire was one of the mainstays of that Empire. In the King’s 
dominions there: were many races, many creeds, many peoples ; they 
could not have everything in common, but there was one common 
bond between them all—they had the full knowledge and assurance 
that they would have administered tothem free and pure justice. 
That was the sure foundation of all that went to make up the 
dignity of human nature, and to it could be traced the sense of a 
common equity which they had now spread over one quarter of the 
inhabited world. One day or another it would be regarded as not 
only true, but: as a truism, that if they wauted to have justice 
properly administered they must select men the most suitable for 
the purpose. 

THE LORD CHISE JusticH, on rising to propose ‘ The Profession 
cf the Law,’ said the reason given by the Lord Mayor for.calling on 
him to perform this duty was that he could not ask a lawyer to do it, 
and perhaps it might have been thought that, as was said of one of 
his predecessors, ‘If he knew alittle law, he would know a little of 
every thing.’ The judges could not discharge their duties properly 
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without the assistance of a free and independent Bar; it was quite 
impossible to do their work satisfactorily unless they had that advan- 
tage. If judges woud only listen they would learn a great deal from 
the skilled advocates who practised before them, and the Bar was as 
able now as it had ever been to instruct the judge. He hoped that 
notwithstanding all journalistic rumours, the eminent man who was 
now leader of the Bar of England, and discharged the duties of the 
office with so much distinction, would long continue to hold it. 
He also associated the head of the other branch, the President of the 
Law Society, with the toast. 

Tae ATTORNEY-GENERAL (Sir Rufus Isaacs), in responding, 
said that when he listened to the Lord Chief Justice he was remin- 
ded that both Lord Alverstone and Lord Loreburn were predecessors 
of his in the office which he now filled. He joined issue with what 
had fallen from the Lord Mayor as to the position of the advocate. 
No judge had ever been bored by a speech of counsel so mich as he 
had been when listening to an opponent to whom he was waiting to 
reply. The Lord Mayor had also spoken, none too proudly, of the 
position which the judges held. The reputation of the judges did not 
depend on any laudatory phrases, but was based on their achieve- 
ments, and was groiuded on the general appreciation of the way in 
which they administered the law. The Bench could not be above 
criticism ; on the contrary, it invited it, as long as it was frank and 
in the right spirit. If it were ever to present that kind of criticism it 
would have lost much that gave it its present claims to the confi- 
dence of the people. Lord Bowen once said: ‘I do not know if I may 
speak of the judges as human beings,’ but he did not fail, for all that, 
to remind them that they were aware of each other’s shortcomings. 
In the City of London there was always a warm heart for the law. So 
long as the Bar, as well as the Bench, did their duty with courage 
and independence, so long would they retain the confidence of the 
City.— The Law Journal. 


+: 
* 


Royalty and the Inns.—Tuk¥ Benchers of Gray’s Inn, who pre- 
sented an address to the King on his return journey from the City on 
Thursday, referred with fitting pride to the associations of the 
Throne with their Inn, where ‘the glorious, pious, and immortal 
memory of good Queen Bess’ is still solemnly drunk in Hall. To 
the Middle Temple and to Lincoln’s Inn belongs, however, the dis- 
tinction of having numbered a Sovereign among itsmembers. King 
Edward, who dined jn the Middle Temple Hall in 1903, was the first 
Sovereign to dine in the Hallofone of the Inns of Court asa 
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Bencher and not asa guest ; and King George, who isa Bencher of 
Lincoln’s Inn, will, it is understood, before long pay a similar visit 
to his Inn. Lincoln’s Inn can number, indeed, two Sovereigns in 
its list of members. Charles II., who attended a banquetin the Inn 
in r671, was, it is recorded, so pleased with his entertainment that 
he commanded ‘the Book of Admittances to be brought to him, and 
with his owne hand entered his Royaly name therein.’ Another 
Royal visit, though a less festive one, was paid to Lincoln’s Inn in 
1845, when Queen Victoria opened the new Hall, accompanied by 
Prince Albert, who, upon being admitted a member of the Society, 
wore a student’s gown over his Field-Marshal’s uniform. The old 
associations of the Royal Family with the Inns of Court are well 
maintained at the present time. The Duke of Connaught and 
Prince Arthur are Benchers of Gray’s Inn, while Prince Christian is 
the Senior Bencher of the Inner Temple.—7he Law Journal.. 
* * 
* 

Admission to the Profession —One fact recorded in the Law 
Society’s report which will, perhaps, come as a pleasant surprise to 
those who are accustomed to complain that the profession is over- 
crowded, is that the number of admissions is smaller than it was 
ten years ago. While 593 solictors were admitted in 1900, not more 
than 5o01—nearly one hundred fewer—were admitted in IgIo. 
` During the same period the number of clerks entering into Articles 
of Clerkship was reduced by 160. The figures astothe Examina- 
tions tell a similar tale; the entries for the Preliminary Examina- 
tion fell from 532 to 357, fur the. Intermediate Examination from 813 
to 607 and for the Final Examination from 882to 724. What is the 
explanation of this decrease in the membership of the profession ? 
The improvement in the standard of attainment required at the 
examinations may account for some part of it, but the extension of 
officialism, by which the legitimate work of the profession is threa- 
tened, may, perhaps, be regarded as the principal cause of it, All 
the more gratifying it is that the membership of the Law Society 
should have increased during a period in which the membership of tke 
profession itself has shown signs of declining.. The Law Journal. 

°* 

The Lord Chancellor and the Earldom—Tux Lord Chancellor, 
following in the footsteps of his predecessors, J,ords Halsbury, Sel- - 
borne, and Cairns has become an Ear!. Lord Halsbury (says the 
Daily Telegraph), was advanced to an earldom in 1898, during his 
third Chancellorship, and thirteen years after he had first been 
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appointed to his high office. Lord Selborne’s earldom was gazetted 
onthe occasion of the opening of the new Law Courts by Queen 
Victoria in December, 1882. At the time ke was in his second Chan- 
cellorship. Lord Cairns, who was originally raised to the peerage in 
1867, while he was a Lord Justice of Appeal, was promoted to the 
higher grade in 1878, when his second Chancellorship was four years 
old. Lords Herschell, Hatherley, Chelmsford, Cranworth, Westbary, 
Campbell, St. Leonards, Truro, Lyndhurst, and Brougham never left 
the ranks of the Barcns. Lord Cottenham became an Earl (to the 
great annoyance of Lord Campbell) on his retirement in 1850, and 
Lord Eldon’s patent of viscounty and earldom was sealed in July, 
1821, in anticipation of the Coronation of King George IV. He was 
then enjoying his second Chancellorship, which endured for the com- 
fortable period of twenty years.—The Law Jõu nal. 
* * y 
a 

Privy Councillorship and practice at the Bar—Nov so long 
ago a Privy Councillorship was regarded as incompatible with 
continued practice at the Bar. Lord James of Hereford was the 
first to break the old tradition, which, indeed, was an entirely 
unmeaning one. In 1885, he was sworn of the Privy Council 
and came back to his briefs. Now the Temple has plenty of Privy 
Councillors amongst its members. The Attorney-General, Sir Ro- 
bert Finlay, Sir Edward Carson, Sir Edward Clarke, Mr. Arthur 
Cohen, and Mr. F. E. Smith are all of that select body. Till quite 
recently, also, the inheriting of a peerage was supposed to be a dis- 
qualification for practice at the Bar. It was thought to be unseemly 
that one who was technically a judge of the final Court of Appeal 
should appear as an advocate before it or any inferior tribunal 
Then Lord Coleridge (in England), and Lord Kinross (in Scotland) - 
declared war upon the cld ideas, and established the right of noble- 
men to earn their living as advocates.-7he Law Journal. 

igh 
Appointment :—Judicial Committee of Privy Council and 

the new.—The Right Hon. Sir John Edge and the Right Hon. 
Syed Ameer Ali, C. J. Æ., have been appointed Members of the 
Judicial Committee of the Privy Council in pursuance of S. 30 of the 
Act 3 and 4 William IV., cap. 41, the Right.Hon. Sir Arthur Wilson, 
K.C.LE, having resigned his appointment. Sir John Edge andthe 
Right Hon. Syed Ameer Ali were already members of the Judicial 
Comittee, and the effect of this re-appointment is tb entitle them to 
be paid £400 a year each, S. 30. of the Act referred tois as follows : 


7 - 
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— And be it enacted. That two members of His Majest (rs Privy Coun- 
cil, who shall have held the office of judge in the East Indies or 
any of His Majesty’s dominions beyond the seas, and who, being 
appointed for that purpose by His Majesty, shall attend the sittings 
of the Judicial Committee of the Privy Council, shall severally be 
entitled to receive, over and above any annuity granted to them in 
respect of having held such office as aforesaid, the sum of 400}. for 
every year during which they shall so attend as aforesaid, as an 
indemnity for the expense which they may thereby incur; and stich 
sum of 400/, shall be chargeable upon and paid out of the Consoli- 
dated Fund of the United Kingdom of Great Britain and Ireland,— 
The Law Journal. 


+ + 

Professional Miscenduci.—The considered judgment of the 
Divisional Court in the case of Mr. Arthur Newton by which he is 
condemned to suspension from practice for twelve months and pay- 
‘ment of all the costs of the proceedings, does no more than follow 
the rule, which is now well established, that ‘ misconduct ’ in a soli- 
citor is not confined to professional offences, “but extends to any 
acts which render him unfit as ‘a member of a profession which 
ought to be free from all suspicion.’ Lord Esher, as Master of the 
Rolls, put the case in his own practical way in Weare’s Case (1893) 
when he said the question was whether the offence charged against 
the solicitor was personally disgraceful, and suggested the following 
test: ‘Ought any respectable solicitor to be called upon to enter 
into that intimate intercourse with him which is necessary between 
two solicitors, even though they are acting for opposite parties?’ 
The standard which has been fixed for the legal parctitioner is 
certainly not lower than that adopted for the medical man; and 
the rule as to what constitutes ‘infamous conduct in professional 
respect’ creating a disqualification to practise as a medical man was- 
stated by the Court of Appeal in Allinson v. General, Medical Council 
(1894) in the following comprehensive terms; ‘If it is shown that A 
a medical man, in the pursuit of his profession, has done something 
with regard to it which would be reasonably regarded as disgraceful 
or dishouourable by his professional brethren of good repute and 
competency ’ then he may be held guilty of such infamous conduct. 
Since Lord Mansfiled’s time, however, the limitation of misconduct to 
such conduct in a professional capacity has been held not to apply 
to solicitors, by reason of their special relations to the public and to 
the courts; and the Solicitors Act of 1888, which governs the dis - 
ciplinary proceedings of Law Society, expressly conferred on them 
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power to report any solicitor to the court for ‘misconduct,’ without 
any qualificatioa. In the case of Mr. Newton, his association with 


the fabrication of sensational and lying statements for an unscru- 
pulous organ of the Press was held to be ‘inconsistent with decent 


conduct, and the good character of the profession demands that 
conduct of all its members even outside the work in their chambers 
or at the courts.—7he Law Journal. 

* * 


- * 

Zhe Composition of the Judicial Committee—It is interesting to 
note that on the Committee which heard the appeal in the Canadian 
extradition case was Lord de Villiers, the Chief Justice of the Su- 
preme Court ofthe Union of South Africa, who was created an 
English peer last year. He is entitled to situnder the Judicial 
Committee Amendment Act, which makes the judges of the Supreme 
Courts of the self-governing Dominions who are Privy Councillors 
members of the Committee. While the proposal made by New 
Zealand at the Imperial Conference that there should be one repre- 
sentative of each self-governing Dominion on the Committee was 
deemed impracticable. for the present, the summoning whenever 
possible, of a distinguished Colonial judge, such as Lord de Villiers, 
is only a fitting honour, which, when it is more generally applied, 
will make the court more efficient and more acceptable. Lord de 
Villiers, being a peer who is a member of the Judicial Committee, 
has, moreover, tke right to take part in the hearing of British appeals 
in the House of Lords, the office of a member ot the Judicial Com- 
mittee of the Privy Council being, by virtue of the Appellate Jurisdic- 
` tion Act, 1887, a ‘high judicial office’ within the meaning of the’ Act 
of 1876. Itis to be hoped that the Government, whose representa- 
tives indicated at the Imperial Conference their intention of making 
the composition of the two supreme appellate tribunals identical, 
will proceed without delay to effect this most desirable change. In 
the meantime it would be both a useful and interesting thing if Lord 
de Villiers were to exercise his right to sit in the House of Lords as 
well as on the Judicial Committe, for by thus personifying the 
connection which already exists betweer, the two tribunals, he would 
demonstrate the desirability of making it more generally intimate.—. 
Lbid. 


b * 
* 


The Profession and the County Caurts.—Although we welcome 
the defeat of Lord Halsbury’s motion to’emasculate the Lord Chan- 
cellor’s Bill by leaving out its principal provision—for we have 
always supported the demand for increased facilities in the County 
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Courts; in the interest.of the profession as well as of the public— 
yet we feel bound to protest against the accusations made by Lord ` 
Loreburn.to carry his point. It is simply against history to say that 
‘all tue lawyers are, as-usual, against law reform.’ The entire re- 
cordof the greatest legal legislative achievements, from Lord 
Brougham’s first County Courts Act down to Lord Selborne’s 
Judicature Act, with all its subsequent ‘amendments, proves how 
baseless is this sweeping assertion. The Bar Council may have 
been misguided in its opposition to this particular reform, but its 
‘views do not always represent the considered judgment even of its. 
own branch of the profession, and the censure of the Lord Chancellor 
on the opposition to the Bill, that it was an interested professional 
one, is wholly undeserved. The Billhas still to ran the gauntlet of 
the House of Commons, ‘and its path is not likely to be made easier 
by general attacks of this character, which Jawyers of all sections 
will feel themselves compelled to resent. Lord Loreburn is, indeed, 
rather free in his cergure of the profession of which he is the titular 
head. Having attributed the opposition of the Law Society to com- 
pulsory land registration to professional interests, he-has ascribed 
the opposition of the Bar Council to extended County Court juris- 
diction to the same ttuworthy motives. This double attack on both 
branches of the profession may have the merit of impartiality, but it 


certainly has no other.—Zhe Law Journal. 
* k 


The Imperial Court of Appenl.—We are glad to see that the 
Government has lost no time in giving effect to the vote of the Im- 
perial Conference that steps should be taken to bring about unifor- 
mity between the membership and the procedure of the final Courts of 
Appeal for Great Britain and for the Empire. It has issued a memo- ` 
randum giving the details of the reforms made in the constitution of 
the Judicia] Committee of the Privy Council in recent years, and a 
summary of proposals for further reform. The scheme is that the 
Government should appoint two further Lords of Appeal, so that | 
there could be six Law Lords devoting their whole time to sittings in 
the two Courts, which would both be branches of one Imperial Court 
of Appeal. It would be eminently desirable that one, at least, of the 
two new Law Lords should be selected from the Colonial Bench, so. 
that tbe tribunal may regularly be more representative of the Empire 
than it isto day. It is contemplated that the Court shall usually sit 
in full strength, either at the House of Lords or at the Judicial Com. 
mittee. This reform will certainly strengthen the appellate court 

ty the United Kingdom, which has hitherto often been lacking in 
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strength and authority because of the smallness of the tribunal ; and 
it should help to remove the reluctance of several of the Dominions 
to allow the decisions of their Supreme Courts to be questioned by 
the Judicial Committee. Moreover, while it is felt to be inopportune 
to ask for uniformity in the procedure on appeal from different parts 
of the Empire because of varying local requirements, the approach 
to identity of the judges in all cases will tend to efface differences 
gradually. Another approach to similarity of treatment is contained 
in the proposal to enable dissenting judges in the-Privy Council to 
give their reasons, and express their dissent, in the same manner as 
is done in the House of Lords. As the result of the Imperial Confer- 
ference of 1911, great progress has been made towards standardising 
the conditions of appeal to His Majesty in Council from all parts of 
the Empire, and the new scheme of the Government will bring about 
‘acloser relation between the procedure at Downing Street and at 
Westminster. The proposals seem to be good in themselves; and 
they are good also in that they mark a very definite movement to- 
wards the goal of judicature reform in relation to the highest courts 
—the establishment of one Imperial Appeal Court with one code of 


procedure for all the subjects of the Crown.—7he Law Journal. 
* * 


The Hardwicke Society.-At the annual dinner of the Hard- 
_wicke Society held at the Cafe Royal. this year the Lord Chief 
Justice, in proposing the toast of ‘Our Guests,’ said that be- 
tween the British nation andthe great German nation there should 
be nothing but good freling; When tbey met distinguished 
members of the German Empire, distinguished in science, in litera- 
ture, in medicine, in philosopby and in law, they were al ways 
struck by the many bonds which existed between the two peoples, 
-both being imbued with the desire for the cultivation of what was 
noble and what was good, and the rejection of all that was false and 
shoddy and tawdry. The German nation taught us thoroughness in 
everything that they did The judicial system which prevailed in 
Germany was different from our own, Forty years ago the condition 
of the administration of justice in Germany was in comparative chaos, 
but it had become a magnificent system. Under thatsystem branches 
of the High Court existed in every locality. Some of the ardent 
reformers in this country thought that something of the kivd might 
with advantage be done here, but he would simply say that he did aot 
agree with them. He wastold that there were in European Ger- 
many no fewer than 8,009 judges, and that there were in Prussia 
alone no fewer than 500 judges. He hoped there would be a very , 
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large exodus of members of the English Bar, with their scanty earn- 
ings here, to go across and qualify for the post of judge, but he 
must warn them that they would have a very severe training to go 
through. It was an incident of the great German system that there 
was the same training for the judges and for tke members of the Bar, 
and it was a training which, with several examinations and the taking 
of several degrees in law, occupied somethirg like six or seven 
years. In Germany, as was the case in some other countries, such 
as France, men were trained to be judges from the time is when they 
started on their professional career, that was to say, when a man 
was qualified he elected either to be a solicitor and barrister com- 
bined, or to be a judge. He was told that, although at times judges 
were chosen from the Bar, it was very rare, perhaps once in ten 
years. In England, on*the contrary, judges were chosen from the 
Bar. So that it would be seen at-once that the two systems were 
poles apart. Although he hoped he would never live to see any 
change in our own mode of appointing judges, they must admire the 
thoroughness of the German system. There were certain incidents 
in connection with the judges in Germany which he thought we 
might, perhaps, copy with advantage here. He would only mention 
two. One was tbat the judges were only expected to work two days 
a week, and in some cases only one day a week. He wondered what 
the House of Commons would say ifthe judges announced that in 
-future they were only going to work every other day. There was 
another most excellent practice: which he really did commend to the 
English Bar, and that was that the judges might fine, and frequently 
did fine, a barrister for contempt. He was told that the fine was 
usually 52., which went to the State. In some of the Courts of Ap- 
pea] in Germany there were as many as 120 judgesand 20 presidents, 
Ove could scarcely grasp the idea, and their German friends were 
astonished at the amount of work got through in this country by so 
small a number of judges. The guests from Germany were present 
to indicate the good feeling that they entertained for the English 
Bench and particularly for the English Bar. It had been his privi- 
lege during the past fifty yeais to know not a few distinguished 
German judges and distinguished German lawyers, and he had been 
struck by their learning, refinement, and broad-mindedness, Such ' 
gatherings as the present made one feel that men of the law who 
were working for the good of their respective countries in the high- 
est branches of legal procedure ought to be friends and interchange 
ideas, and gıt, the one from the other, experience which would be 
valuable to them inthe further prosecution of their work. He trusted 
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and believed that, day by day and year by year, the bonds of 
friendship between Great Britain and Germany would grow closer 
and closer, 


Herr Heinroth, responding in German, said he wished to express 
his gratitude for having been permitted to be present at a sitting of 
the Court conducted by the Lord Chief justice. and to admire the 
noble presence and influence of that distinguished judge. The words 
which the Lord Chief Justice had been kind enough to say came, he 

' felt, from the warm heart of a sincere colleague. England, the land 
of wisdom applied to practical life, gave Gneist the foundation of 
that monumental edifice, the Prussian -law of droit adniinistratif, 
under whose sheltering root their citizens enjoyed the same peaceful 
rule of law in their relations to the executive that was enjoyed in 
England, and tbey would never be able to forget that this inestima- 
ble treasure had come to them from the rich hoard of English legal 
traditions. A powerful movement in favour of a change in this 
procedure and the appointment of judges in accordance with the 
English model had existed for many years in Germany. This move- 
ment was the result ofa keen anxiety for the welfare of what was 

. the nation’s noblest possession—he meant the administration of jus- 
tice—and it had by no means ceased. But he did not hesitate to say 
publicly that he was one of its opponents. He loved and reverenced 
the legal system of his country, and believed it to be the equal of 
that of any other country. This much, however, he must admit, that 
in Germany they were overwhelmed by too elaborate a system of 
appeals, and in this respect the wise restraint okserved by the 
English must be recognised as superior. While. England had the 
advantage of them in this respect, he held, speaking for himself, that 
they had advanced a step ahead of England in fixing the rules of 
material law, The question whether or not the law should be codi- 
fied had been settled ever since the days ‘when the codification 
of the Prussian Civil Law was first taken in hand. The idea 
that it was advisable to form the rules of private law into the shape 
of paragraphs had since those days conquered the whole of Germany, 
and from the beginning of the present century allGermany had pos- 
sessed one code of written, clearly defined private law. He ventured 
to proclaim his belief that even a fanatical admiration of a code 
had its advantages, and might in England have this particular 
effect, that the proverbial glorious uncertainty of the Jaw 
would vanish for ever. There existed an inexorable law which pb- 
tained among the civilised. nations of the law—the law which says 
‘inter arma silent legis? But that two nations closely connected by 
common ideals and material interests, closely connected by blood, 
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should start-upon a law suit without any deep :cause of quarrel and 
carry it to the rough arbitrament of the .sword until both parties 
had shed their life blood—that he maintained was’ madness, Might 
it never happen that the laws were silenced between England and 
Germany. That was the fervent hope, the opinio communis, of all 
German lawyers, and he trusted that the same faith was held by 
their colleagues in this country. l 

Lord Shaw proposed the toast of ‘The Hardwicke Society,’ to 
which Mr. du Pareq responded in a graceful and humorous speech. 

Mr, T. M. Healy, K. C., M. P., gave the toast of ‘ The Bench,’ to 
which Lord justicé Vaughan Williams replied. 


Lord de Villiers, who proposed the toast of ‘The Bar,’ to which 
Mr. Stewart-Smith, K. C., responded, said that if he were asked what 
qualities most distinguished the Bar of England he would say fear- 
lessness, independence and integrity, and if be were asked what 
had most raised the Bar in England he would -say the separation of 
the two brauches of the profession. Under the present system 
advocates could always exercise a quasi-judicial capacity, and it was 
for this reason, he thought, that on their elevation to the Bench they 
became judges of the first quality—~-7he Law Journal. 

* * : 
a f 
Judge and Counsel.—His Honour Judge Sir Sherston Baker, 
addressing a member of the Bar at the Grimsby County Court, on 

l July 19, said: ‘ You were not here last time in a case in which counsel 
were engaged, but it lasted such great time that I made up my mind 
I will not take cases in which counsel are engaged until last. That 
is the result of the unreasonable length of time taken, not by you, 
but by otber counsel at thelast Court. There was a Member of 
Parliament in the last case, who talked and talked and talked, and 
with only one day to hear several cases it was unreasonable for any- 
one in possession of the Court to talk anduly or çall unnecessary 
witnesses. —/did. 

x : KOR 

The County Courts Bill—Lord Halsbury, on the report of am- 
endments to the Bill, moved the omission of Clause r. He said the 
Bill would entirely destroy the real purpose for which the County 
Courts were instituted, and would cause increased delay in the deci- 
sion of that small.class of cases with which Couuty Courts were in- 
tended to deal, The County Courts were already too much crowded. 
By allowing appeals on questions of fact ds well as of law in cases 
involving over 507., the Bill would tend to increase litigation. 
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: Lord Gorell contended that the present position in the County 

Courts would be improved: by the Bill, which had met with the, ap- 
proval of the various law societies in the country. 
%S Lord Robson said that at present County Courts had fall juris- 
diction up to r007., and beyond 1002., they had unlimited jurisdiction 
by consent. That consent was signified—and this was the crucial 
point in the Bill—by a mere letter. Under this Bill, instead of a de- 
fendant being asked for his consent, the plaintlff was permitted— ` 
he might say he was almost invited—to put his case down in the 
County Court. The defendant was not allowed to intimate his dis- 
sent by a letter. He was compelled under the Bill to go into the 
High Court and to make an application to have his case transferred 
It was a superfluous, expensive, and unnecessary interlocutory pro- 
‘ceeding, exactly the kind of proceeding which law reformers were 
anxious to get rid of. 

Lord Mersey agreed that Clause 1 was the only part of the Bill 
to Which any real objection could be taken. It opened the doors of 
County Courts in all directions. Those courts were originally in. 
stituted, and were still intended, for a cheap, satisfactory, and speedy 
means of disposing of poor men’s cases. i 

Lord Alverstone said no case had been made for takiog King’s 
Bench actions out of the King’s Bench and sending them for trial to 
the County Court. “If the circuit system was defective let it be al- 
tered, but the circuit system stood, and he did not see why a man in 
the north or the west should not have the advantage ofa Judge of 
the High Court coming down to try his case at his own door. 

The Lord Chancellor said the discussion, apart from the speech 
of Lord Gorell, showed once more how lawyers were against all law 
reform. The Solicitors were in favour of the County Courts Bill. In 
fact, the only people against it were the Bar Council, but he thought 
none of these eminent lawyers would pretendto have any personal 
knowledge of the County Courts, It was said that business in these 
courts was congested. Some complaints, in that respect had been 
made to him as Lord Chancellor, but they were very few. The aver- 
age work done by County Court Judges was 153 days in a year—that 
was all. He had come across a County Court Judge who sat 170 days 
in the year and made a grievance of it... But no J udges except . two 
in this country had ever complained to him of excessive work. Fhose 
two cases he investigated, and there was nothing in them. What 
was the real reason of this opposition >It was that the Bar had the 
sole audience in the High Court and no solicitor - could plead. But 
jn the County Courts the Bar were confronted with the competition 


8 
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of solicitors. He should greatly regret if the putting of work’ into 
the County Courts had ‘the result of injuring his own profession ; but 
he knew it would not.’ There would be riore work'to do in the 
Cóuñty Court, and the High Court would be lèft moré free to do the 
real important business which was ‘required of a cotitt of greater au- 
thority. That was the bottom of this-‘o’ppositidn, ` It was an inter- 
ested professional opposition, and he felt it his duty to ‘say SO. 

Lord Lansdowne sdid that in view of the great division of author- 

ity on this subject, he felt he should not te justified in giving his vote 
fot a proposal which would impose new. duties upon these already 
overburdened tribunals. ; 
The House divided, and there voted : for the clause, 37 ; against, 
majority for, 16. 
Lord Gorell moved ån amendment, which was accepted, inserting 
the condition ‘ if a solicitor ’ to Clause 20, which’ provides that at 
any place where there is a district registry of the High Court the 
district registrar shall be the registrar of the County Court, unless 
thé Lord Chancellor, by reason of the amount of business to be 
transacted, otherwise directs— The Law Journal. 


21: 





NOTIFICATIONS. a 

Notification.—Order— No. 2437, Revenue, dated 8th Augus; 
t9i1.—Under the Limited Proprietors Act IV of 1911 a person other 
than 'the owner may be registered as the proprietor of an estate or 
of a portion of an estate for’tbe purposes of the Madras Survey and 
Boundaries Act, 1897. In order to guard against the possibility of 
the interests of the owner being prejudiced by action of the regis- 
tered proprietor taken under the last-named Act, the Government 
consider that provision should be made to ensure that the owner is 
given due notice of any proceedings likely to affect the boundaries of 
his ‘property’ ‘which may ‘be initiated by a person sd registered as pro- 
prietor under ‘the Limited Proprietors Act IV of T911. `The follow- 
ing notification will be published in the Fort St. George Gazette :— 

Ad 7 l 

Notification-—In exercise of the powers conferred by section 
32 of the Madras Survéy and Boundaries Act IV of 1897 as amended 
by Madras Act IV of 1900, His Excellency the Governor-in-Council 
‘has been ‘pleased to prescribe the following tule which is hereby 
‘notified ‘for ‘general information’ :— 


- Under clause (g).—“ Where any person other than the owner is 
‘ registered as proprietor of an estate or of a portion ofan estate 
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‘“‘ under the Madras.Limited Proprietors Act, 1911, all communi- 

cations aud notices. required.to.be made or given ynder sections 11, 

‘ 12 and. 18.0f the Madras Survey and Boundaries Act IV of 1897 

“ to the proprietor of stich estate or portion of an estate shall be 

“ made or given to the owner as well as,to the person registered as 
“ limited proprietor of each estate or portion of an estate.” 





BOOK REVIEWS. 

i Muhammadan Furisprudence.—By Mr. JUSTICE ABDUR 
Ran of the Madras High Court :—Published by the S.P.C.K. 
Press Vepery, Madras: Price Rs. 15 —The late Sir Bhashyam 
Iyengar used to say that Muhammadan Law was more scientific 
than Hindu Law and that it was a real jurisprudence. The 
statement would only provoke a mild cipple of amusement 
amongst’ his friends, for the view is widely prevalent that 
Muhammadan ‘Law is nothing ‘but ‘ an arbitrary collection 
of rules and dicta based on nò intelligible data” and that the 
less we have anything to do with thèm the better. It is enough 
toréfer to a very recent instance of the‘ treatment generally 
accorded to Muhammadan Law. So late as March last, Mr. 
T Justice Beaman of the Bombay High Court despaired of extract- 
ing “from the vast entanglement of Muhammadan Law anything 
like consistent principles, or intelligible classifications oř 
accurately expressed notions” — Casamally v. Sir ‘Currimbhat 
Ebrahim 1. Hindu-aw also shared ` at one time a similar fate. 
We have only. to recall Abbé Dubois’s account of it which 
can. hardly be said to be flattering. Nor can we forget the 
remark of such a distinguished jurist.as Sir Henry Maine, 
that Hindu. Law calls assuredly for noeulogy. Various causes 
have:been responsible for the imperfect appreciation of Muham- 
madan Law. Amongst. them have to be reckoned the fact that 
the bulk of. Indians were at no time under the real sway of 
Muhammadan private law,the want of familiarity with the original 
- Arabic sources, the fact that the majority of the legal practitioners 
have been Hindus. and Europeans, the limited extent to which. 
Muhammadan . Law applies, the probably less litigious spirit of 
the Muhammadans, the. lack of anything like the continued. 
impetus which Sanskrit and Hindu Law have had, and, above 
all, the absence of timely. pioneers like Colebrooke and Mayne. 


i. (Igtt)!13 Bom. L.-R. at pp. 763r 764. 
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The appearance of Mr, Justice Abdur Rahims “ Muhamma- 
dan Jurisprudence” comes as a refreshing surprise to lawyers 
who have been accustomed to think somewhat lightly of 
Muhammadan Law. We have no doubt that it will establish 
once for all the claims of Muhaminadan Law to be regarded as 
an advanced and serious jurisprudence, instead of its being re- 
garded as a bundle of more or less fantastic rules evolved by @ 
primitive community and incapable of further development. 
The careful analysis that has been accomplished by the learned 
author brings out vividly the fact that the Muhammadan system 
is rich in consistent principles, intelligible classifications and accu- 
rately expressed notions. . The work is all the more needed on 
this side of India where the acquaintance with Muhammadan 
Law is perhaps of the slenderest. The moral value of the book 
is hardly less than its legal value. It will enable Hindu lawyers 
to understand and respect better some of the basic ideas of 
Muhammadan civilization which is “certain. to go some way 
towards, bridging the steadily narrowing gulf between the two 
great Indian communities. 


The task to which Mr. Justice Abdur Rakim has set himself- 
is to fit the juristic conceptions and terminology of the Muhamma- 
dan lawyers.of old to the framework of modern theoretic juris-., 
prudence, and he has achieved a striking success. It is original 
in conception and admirable in execution. It must have cost 
the learned author much time and trouble, but it is apparent . 
that it has-been a labour of love. We can readily imagine the 
frequent and elaborate research, the constant verification and - 
comparison, the distilling of propositions fit for modern use from 
archaic materials, the endless search for clues to the meaning of l 
the ancient mind, that are involved in the pursuit of such studies 
as must have gone to thé making of this book. The result is 
a work full of fine scholarship and of keen vision. We must 
permit ourselves to notice one feature of the book rather pro- 
minently. The most abstract and the most metaphysical ideas and. 
the driest of legal details are expressed i ina style which is as felici- ; 
tous as it is accurate. And the two indispensable qualities of a 7 
sound style, ‘ sanity and- -jnstesse,”” as Lord Morley would cal 


them, | characterise it. 
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The nature of the subject must undoubtedly make the 
book a hard one to read, but no pains have been spared 
to make it lucid and interesting. The result is all the more 
brilliant when we remember, as we must, that “those ideas which 
seem to be the most simple are really the most difficult to grasp 
with certainty and express with accuracy.” It is not.too much to 
say that throughout the book there runs a note of quiet distinc- 
tion and that an astonishing amount of erudition is worn, as it 
ought to be, lightly like a flower. -The spirit in which the author 
has approached his task ensures the sounduess of his conclusions. 
For he points out that ‘the Muhammadan system has been deve-. 
loped by jurists many pf whom were not directly in touch with 
the practical needs and administration of justice. It must also be 
admitted that many of the rules of law enunciated by the jurists, 
whether based on a formal and literal interpretation of the texts 
or on analogy, are narrow and artificial.” The benumbing effects 
ofa constant admiration for ancient jurists when it is untempered 
by criticism which are sometimes visible in the study of Hindu 
Law are avoided. Jt is needless to state that it is a book on Muha- 
mmadan jurisprudence and not on Muhammadan law or upon the 
history of that law. It does not cover the same ground as 
other books already in the field. Practitioners as well as stu- 
dents are certain to derive considerable help. The details of the 
Muhammadan system will be much better understood with the 
assistance of such a guide. And we think the book is indispensable 
for areal grasp of the first principles of Muhammadan Law and. 
for the understanding of its genius. For the way to study 
any system. of law is certainly not to acquiesce in Dr. 
Johnson’s half truth “ Nay, Sir, they had more law long ago than 
they have now. As to precedents to be sure they will increase 
in course of time ; but the more precedents there are, the less 
occasion is there for law ; that is to say the less occasion is there 
for investigating pridciples, 5 


Mr. Justice Adur Rahim has avoided the banality of 
making his book a digest of case law and has overcome the 
difficulty of presenting his subject. otherwise than as an unattrac- 
tive skeleton. Almost every proposition has its full meaning 
drawn out by means of illustrations. And brief explanations of 
the reasons for the rules themselves are given where needed, 
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:It.is not possible within the short limits of this review to do 
justice to, the contents of the book. At the threshold „we finda 
very careful -account of the fourfold sources of, Muhammadan 
law, viz :—Revelation as ascertained: from the Quran and 
the traditionl sayings of .the Prophet ; (2) the Consen- 
sus of Muhammadan jurists; (3) Juristic deduction, and (4) 
Custom. «It would appear that the Muhammadan Law more than 
the Hindu law is bound up with religion in the sense that the 
whole is traced mediately or immediately to God but as according 
to Muhammadan jurists faith is founded upon reasOnand is not 
the pure result of revelation, the ultimate .basis of the Jaw is 
human reason. Weare told that the imperishability of human. 
life is one of the underlying postulates of Muhammadan Law. 
Not the least important -part of the book is the elaborate exposi- 
tion of the rules of interpretation laid. down by Muhammadan 
jurists, almost all of which appear to stand to reason. The 
function of analogy would seem to be very wide as many rules 
of law must be deduced far beyond the letter of the texts. 
But Muhammadan lawyers appear to have laid down proper 
safeguards subject to which only a valid analogical deduction, can 
be made. It was further corrected or supplemented by their notions 
of juristic equity. The two chapters.on analogy. and jutistic equity 
form perhaps the most fascinating part of the book, The learned 
author compares Ijmah or the consensus of juristic Qpinion to 
the judge-made law of the English system and thinks it would be 
substantially correct to say that the Muhammadan jurisprudence 
concedes legislative powers to jurists acting in a body. We are how- 
ever inclined to think that the true analogue of I jmah is to be 
found in the Responsa Prudentium of Rome and not in the case— 
law of England. The Muhammadan system contains a fairly well- 
developed indigenous law of wills and trusts and appears to have 
the germs of an insolvency law. In these matters as in the law 
relating to succession it certainly appears that the Hindu law ‘is 
inferior and is less developed than the Muhammadan system. 
As regards the topic of possessory title, there does not appear to be 
much difference between the Muhdmmadan lawyers conception 
of it and the recognition accorded toit by thé most advanced 
jurists of the West. We.think that the Muhammadan conception 
of contract is more logical than the English. lawyer's view of it.. 
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It does not require consideration and a hiba or gift is in forma 
contract. We are told that a right zz fersonam cannot be trans- 
ferred without the promisor’s consent and that a negotiable promis- 
sory note or a’bill of exchange would in the absence of custom be 
invalid. Muhammadan Law does not appear to have originally 
recognised juristic persons. Its definition of public and 
private streams appears to be arbitrary and inadequate. Un- 
doubtedly the weakest point in the: Muhammadan system is its 
-recognition of slavery and the attitude it adopted in dealing with 
non-muslims. Asregards the treatment it accorded to women, 
one would perhaps repeat Mr. Palmer’s observation in his intro- 
duction to the Qur’an :—“ One ofthe greatest blots on El Islam is 
that it keeps the women in a state of degradation and therefore 
effectually prevents the progressof any race professing the 
religion,” but Hindu Law is hardly appreciably better ; for, - 
whatever the ancient Hindu law was, truth requires that we 
should agree with the dictum of Sir Henry Maine, that “no rules 
of Hindu Law have been so uniformly changed as we should 
say for the worse as those which affect the legal position of 
women” though the responsibility for it must rest certainly with 
Muhammadan influences if possibly also to some extent with 
the excesses of later Buddhism. As regards the law of marriage 
and divorce the learned author makes the important observation 
at p.340. “ The practical result is that the realisation of the idea] 
aimed at by marriage in the Muhammadan law as a bond of 
lifelong union has been left to be achieved by the people in the 
course of their progressive social development in conformity to the 
surrounding conditions and circumstances. In India for instance it 
may be greatly doubted whether divorce among the Muhammadans 
as a body is more frequent than in Europe or America, whose law 
permits of divorce only by the decree of the court, while among 
the upper classes of Indian Muhammadans divorce is almost 
unknown and I think it may be safely asserted that the cases of 
divorce among them are rarer than even in England. In Arabia, 
On the other hand, divorce, I believe, is very frequent.” The 
book contains an interesting chapter on procedure and evidence 
and a succinct account of constitutional law according te Muhamm- 
adan lawyers. It closes with a brief statement of the law governing 
the relations between muslims and non-muslims. The book is well 
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-printed and there is a. glossary of Arabic terms::We have tovhesi- 
- tation in saying that the. book easily comes ‘up:to: thé high-water 
- mark-of légal publications and deserves to takea permanent place. 
Indian lawyers and: students .of comparative. Jaw. all vover the 
„world ‘are.indebted to the learned -author for. his’. original: ‘and 
‘valuable treatise, . - ° Be Rig ee 
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important than ever. It is now several years since Beverley issued 
„his Commentary on the Land Acquisition Atty, and the case-law 
pa the, subject, as, will be seen froma glance of the current. digests, . 
‘has gtown bulky ; ; and consequently. we have nothing but a warm 
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itary. on the Act which has been brought up to date, the Land.Act 
“quisition Mines Act of 1885, several useful. extracts from. special 
and municipal enactments and th> rules, framed fog.: the yseverall 
/proyinces in the form of appendices. The book is neatly.gotaup 
and .we,commend it to the Profession’ as ausei ral. addition; to the 
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effected’ in ‘the old: law together ‘with reasons that called for the 
Saime. We hope | our new ‘contemporary will trý to stipply’ this want 
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contract. We are told that a right s» personam cannot be trans- 
ferred without the promisor’s consent and thata negotiable promis- 
ory note or a'bill of exchange would in the absence of custom be 
invalid. Muhammadan Law does not appear to have originally 
recognised juristic persons. Its definition of public and 
private streams appears to be arbitrary and inadequate. Un- 
doubtedly the weakest point in the Muhammadan system is its 
recognition of slavery and the attitude it adopted in dealing with 
non-muslims. Asregards the treatment it accorded to women, 
one would perhaps repeat Mr. Palmer's observation in his intfo- 
duction to the Qur'an :—*‘ One of the greatest blots on El Islam is 
that it keeps the women in a state of degradation and therefore 
effectually prevents the progressof any race professing the 
religion,” but Hindu Law is hardly appreciably better ; for, 
whatever the ancient Hindu law was, truth requires that we 
should agree with the dictum of Sir Henry Maine, that ‘‘no rules 
of Hindu Law have been so uniformly changed as we should 
say for the worse as those which affect the legal position of 
women” though the responsibility for it must rest certainly with 
Muhammadan influences if possibly also to some extent with 
the excesses of later Buddhism. As regards the law of marriage 
and divorce the learned author makes the important observation 
at- p. 340. “ The practical result is that the realisation of the idea! 
aimed at by marriage in the Muhammadan law as a bond of 
lifelong union has been left to be achieved by the people in the 
course of their progressive socia} development in conformity to the 
surrounding conditions and circumstances. In India for instance it 
may be greatly doubted whether divorce among the Muhammadans 
as a body is more frequent than in Europe or America, whose law 
permits of divorce only by the decree of the court, while among 
the upper classes of Indian Muhammadans divorce is almost 
unknown and I think it may be safely asserted that the cases of 
divorce among them are rarer than even in England. In Arabia, 
On the other hand, divorce, I believe, is very frequent.” The 
boox contains an interesting chapter on procedure and evidence 
and a succinct account of constitutional law according to Muhamm- 
adan lawyers. It closes with a brief statement of the law governing 
the relations between muslims and non-muslims. The book is well 
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non-muslims. Asregards the treatment it accorded to women, 
one would perhaps repeat Mr. Palmer’s observation in his intro- 
duction to the Qur’an :—“ One of the greatest blots on El Islam is 
that it keeps the women in a state of degradation and therefore 
effectually prevents the progressof any race professing the 
religion,” but Hindu Law is hardly appreciably better ; for, 
whatever the ancient Hindu law was, truth requires that we 
should agree with the dictum of Sir Henry Maine, that “no rules 
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whatever the ancient Hindu law was, truth requires that we 
should agree with the dictum of Sir Henry Maine, that “no rules 
of Hindu Law have been so uniformly changed as we should 
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` Muhammadan influences if possibly also to some extent with 
the excesses of later Buddhism. As regards the law of marriage 
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the upper classes of Indian Muhammadans divorce is almost 
unknown and I think it may be safely asserted that the cases of 
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* PROFESSIONAL ETHICS. 


LECTURE III —THE ADVOCATE AND THE CouRT.—(Conid). 


A case is reported in 29, A mertcan Law Review, p. 444, where 
an advocate was guilty of the very serious misconduct of threaten- 
ing a judge with the imputation of corruption. It was, of course, held 
that that was contempt of court, and the advocate was suspended, 
You know that in America judges are electedin some states,and they 
are not always persons either of very great ability or of the highest 
- character, and the temptation is probably sometimes strong on the 
part of advocates to treat some judges with a certain amount of 
contempt. This case, however, was really a very gross one. 
Language was used in a brief filed byan attorney in a pend- 
ing case charging a judge of the court with fraud in respect of a 
transaction in which he had acted as counsel before becoming 
a member of the court. The statement made was this: “ that 
unless the court decided the case in favour of his client the judge 
would incur public imputation of corruption.” ‘The court based 
its judgment against the advocate on two grounds. Férséy, that 
he made gross and scandalous charges of fraud against an attorney- 
at-law who subsequently became a justice of the court, and he 
made these charges because he, was a justice of the court, and 
secondly, that he sought to intimidate the court by stating in ad- 
vance of its judgment that, unless it rendered its decision in 
favour of his client, finding that one of its members had, while at 
the bar, perpetrated a gross fraud, the court would justly incur 
public suspicion of acting from.corrupt motives. The Court said :— 





* The third of a series of addresses delivered by the Hon’ble Mr. 
Justice Sundara Aiyar, one of His Majesty’s Judges of the High Court 
of Judicature at Madras, to the apprentices of the year 1910-1911, at the 
request of the High Court- 
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“We appreliend that the membersof a chivalric and honorable pro- 
fession could not doubt for one moment that the court was right, 
and entirely right”—in punishing the advocate. ‘“ Certainly itis a 
painful spectacle to see a court of justice arraigning a member of 
its bar for contempt, when the contempt consists in charging 
the court, in advance of its decision, with corruption. In such a 
caseithe proceeding is instituted to vindicate the honour of the court 
and of its judges, as well as to satisfy the necessities of public 
justice ; and the judges are therefore, in a very deep sense, sit- 
ting as judges in their own case. All this doubtless impressed 
the members of the court to a painful degree; and, beyond all 
question, nothing could have gratified the court more than a sim- 
ple retractionon the pat of Mr. Philbrook, of tue grossly intempe- 
rate language which he had used, and a mere apology to the 
judges whom he kad so grossly and cruelly assailed. But it was 
a case where the law furnished no other adequate remedy. And 
in every case of what is called contempt in facte curie, the judge 
is under a painful necessity of sitting, in the game sense, as a judge - 
in his own case. Cruel asit is for a judge to be compelled to act. 
under this necessity, it must be borne for the sake of public jus- 
tice. All will agree that nothing is more calculated to corrupt 
the stream of public justice than a deliberate attempt to intimi- 
date the judges, by charging them with corruption, or by intima- 
ting that they will be deemed guilty of corruption if they do not 
decide a certain case in a certain way. Nor can there be any room 
for debate upon the question that a lawyer, who will take such a 
course, not in the heat of oral debate—not under the influence of 
sudden exasperation—but deliberately in a long printed argument 
which is expected to remain among the files of the court through- 
out all time, is utterly unfit tobe a member of the great and hono- 
rable profession of the law.” Now it would make no 
difference if want of impartiality or corruption was imputed 
to the judges after the case was over. There was a case 
here recently of a newspaper in the mofussil imputing want 
of impartiality to two learned judges of this court, and pro- 
ceedings were taken to vindicate the honor and dignity of ` 
this court by summoning them fur contempt of court. The court 
laid down the rule that it had jurisdiction to deal with the per- 
sons, though the paper itself was published not in the town of 
Madras but in a mofussil station, and it prononnced the publication 
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a gross contempt of court. No further proceedings were, however, 

taken. Judges are always unwilling to act in a matter in 

which they have to be judges in their own cause, but it 
would, at the same time, be highly regrettable that the 

-dignity of the court and the cause of judicial administration 
should not be vindicated, when a really serious attempt is made to 
impute any improper motive to the tribunal. Sometimes we find 

in our experience advocates not understanding the gravity of the 
matter, and telling the court that unless they uphold their con- 
tention they would be doing an injustice—this really would be 
contempt. It would be going too far on the part of an advocate 
to say that a decision contrary to that required by him 

would be unjust. It is for the judge to decide what the jus- 
tice of the cause is, and no advocate has a right to say that only 
one decision could be just when he is arguing a case. Of course 

the limit to which .the .advocate might proceed in asseverating 

the justice of his own cause is often very thin. It may be 

tight enough to say that the justice of the case requires a certain 

thing to be done, but you should not say that ifthe court pro- 

nounced. judgment inacertainother way, that would be unjust, 

because when it does pronounce it, it must be because it is just. 


It would appear that in America a great deal of pains has 
sometimes to be taken to-enforce discipline on the part of the bar, 
for we find in 34, American Law Review, p. 237. A passage 
which we, here would consider as very curious, namely, 
an exhortation tothe bar that its members should rise when 
the judgé comes to the court. Itseems there are courts there 
where advocates pose in all sorts of ways when the judge comes, 
sitting in all kinds of postures, doing anything they please and, (I 
believe the writer says), some of them even picking their teeth. 
However, thereis no necessity for such advice in this coun- 
try. It is well, however, to remember that these are not mere rules 
of courtesy which it is proper that you should observe ; a breach 
of these observances would be actual contempt of court and puni- 
shable as such. Threats and contemptuous expressions fo. the 
Bench have always been held to be contempt. In the High Courts 
they could be at once dealt with by the judges, but in the 
mofussil courts there is no jurisdiction on the partofthe inferior 





1. Cr. M. P. 15 of 1904. 
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tribunals to deal with contempt ex facie as a distinct offence ; 
to be punishable it must be of a nature that could 
be brought under the sections of the Penal Code. It has 
recently been decided by the Madras High Court that for con- 
tempt shown to an inferior court the Chartered High Courts 
have got thepowerto punish the guilty person? In Eng- 
land also it has been held that the High court of Judicature 
has the power to punish a person guilty of contempt to an 
inferior court. The question is not of much importance so far 
as advocates are concerned, because probably their misbehaviour 
would be regarded as professional misconduct and you know 
that judges in the inferior courts have power to take cognisance 
of professional misconduct on the part of a pleader. 


Without failing in respect to the Bench, it is the 
“duty of the members of the bar.to assert their just 
tights to be heard by the tribunal before which they are 
i practising. They should be fearless and independent in the 
discharge of their duties; they would be perfectly right in 
protesting against irregular’ procedure on the part of any 
judge; and if the advocate is improperly checked or 
found fault with—that is, notif any observations are made on the 
merits of the case, butif the advocate himself is improperly 
dealt with—he should vindicate the independence of the 
bar. He would be perfectly justified in insisting on getting 
a proper hearing, and he would have the right to object 
to any interruption with the course of his argument such as to 
disturb him in doing his duty to his client. But every advocate 
| should remember that, after all, his object is to convince the court, 
| and'it would be quite right and expedient on his part, as in- 
‘deed it is his duty, to listen to any expression of opinion by the 
bench and to answer any questions that the bench might put in 
order that he might be able to make the judges understand his 
exact position. It is very difficult indeed for a judge to main- 
tain the exact equilibrium with respect to interruption of 
arguments. The complaint has of late been very frequent in 
England that judges oftea interrupt too much, that argument has 
practically become a course of interrogation by the judge or 
the advocate. At the same time I believe that advocates 








I. (191i) 21 MLJ. 532. 
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generally would agree that nothing would be more un- 
fortunate than that the judge should preserve complete silence, 
for it would then not be possible for a pleader to know whether 
his argument has been fully grasped, or whether there are any 
difficulties that the judge feels in accepting it. It would be an 
advantage to him if such difficulties are put to him by the 
court so that he may have an opportunity of convincing the judge 
that the difficulties are really not insurmountable. What there- 
fore a judge has really todo is to maintain a receptive attitude 
and at the same time to make such observations as would be de- 
sirable to enable the advocate to understand the difficulty which 
thejudge feels. It is indeed an extremely difficult task to 
maintain the exact position that the judge should. A 
pleader should be indulgent if he thinks that the interruption isa 
little more than what would be proper to enable him to goon 
with his argument. At the same time he must inform the 
judge that he feels disconcerted by the extent of interruption, if. 
that is really the case. It may sometimes happen that a judge 
taking too strong a view makes it difficult for an advocate to 
proceed with his argument; theu the advocate would be perfectly 
tight in objecting to such interruption. 


There is another matter ['would mention particularly. You 
should insist upon a proper record being maintained of the pro- 
ceedings, at least in all appealable causes. If, for instance, you raise 
a paiticular objection or argue .a particular point, you are en- 
titled to see that there is a record of the point yourraise or of the 
objection you take. You are entitled to ask the judge to make a 
note of it, and.ifit so happens that the judge refuses your 
request, the proper course will be to make a careful note yourself, 
so that it may be available for usein the court of appeal. The 
advocate should assert his right to address a jury properly with- 
out needless and unnecessary or improper interruption by the 
court, because the jury are the judges of fact and the advocate is 
entitled to influence them by such argument as he isable to urge. 
Of course the judge would be perfectly tight to stop any im- 
proper argument, any excessive appeal to the feelings of the jury, 
or any attempt to put forward what is not: in evidence or any 
misstatement of the law or any misrepresentation of fact. But 
while that is so, it is equally the right of the advocate to have 
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his chance, and the best possible chance, with the jury on behalf 
of his client, and if the judge expresses too strong an opinion to 
the jury in commenting on the facts, the advocate would be 
entitled to object to it. 


Another matter in which probably those of you who practise 
inthe mofussil may feel inconvenienced is interference on the 
part of the judge during the examination of witnesses. Great 
care is required’in such cases. You may find some judges im- 
patient, and disposed to think that time is being wasted by need- 
less questions. It is not always possible for an advocate to enable 
the judge to feel that every question put is relevant. Irrelevant 
questions are often introductory to relevant questions, but some- 
times some judges object to everything they cannot see the 
relevancy of, and much patience is then required on the part of the 
advocate. If possible he should manage to let the judge see his 
hand, enable him to see what he is driving at, without disclosing 
his hand to the witness himself. Of course the art of the advocate 
consists in putting questions in such a manner that the witness 
who isbound toanswer them does not know the object which 
the questioner has in view and to.lead him on until he has proceeded 
too far to speak a falsehood so as to favour the party on whose 
behalf he is called, but the pleader should have dexterity enough 
to enable the judge if possible to see hisobject. It may be 
that sometimes he would be bound to ask the indulgence of the 
court and say ‘you will see, sir, in a short time, that the 
question is relevant,” but ifan advocate is to have credit for 
not putting unnecessary questions, it can only be by showing 
by his own conduct that he does not do so. An advocate who has 
won the confidence of the judge will very seldom feel embarrass- 
ment by interruption on the part of the judge when heis | 
questioning a witness. If, on the other hand, a judge has come to 
the conclusion repeatedly that time has been wasted by a parti- 
cular advocate, then indeed the latter might find it very difficult to 
do his duty properly. Tact, patienc., straightforward conduct in | 
wasting thetime of the court, are all necessary in enabling 
the advocate-to get on properly with the court, but while 
patience is required and should be practised, the advocate would 
not be doing his dutyifhe did not protest against improper 
interference on the part of the presiding judge with his conduct 
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of the case. The advocate is entitled to much indulgence, 
especially in the conduct of anoriginal suit, because he knows 
his case while the jadge does not, and the judge cannot often 
expect to know the case or the relevancy -of every question until 
he has waited for a considerable time. 


Now in the course of argument there is a strong tendency on 
the part ofa pleaderto interrupt his opponent. What is the 
proper course to be pursued in this matter? You will find 
in the Rules of Practice that interruption is proper when there 
is any incorrect statement of facts. [fa preliminary objection 
. has to be taken, interruption is proper. If irrelevant evidence is 

referred to, it is proper to ask the court not to listen to that evi- ~“ 
dence, and it may be proper to call the jttdge’s attention to the 
fact that some questions in a case would not have to be decided 
in the end and thit, therefore, the pleader on the otherside should 
not be listened to on particular points. But, asa fair-minded person, 
an advocate has to remember when the temptation to interrupt 
comes to him—I assure you it would often be a great temptation 
.—that just as he desires to impress the court by putting forward 
his own view, it is the right of the other side to be able to 
influence the court by putting forward gs particular 
‘aspect, and that it is not right onhis part to interfere with the 
opportunity that the other side has, to prodace such impression 
as it can by legitimate advocacy. You may perhaps find that the 
judge is being iufluenced by a particular course of argument and 
you may feel that your client’s case is slipping from.under your 
feet. Remember it is a duty that you owe to your opponent, 
so long as the argument itself is fair, to allow the opponent 
to produce ‘whatever impression he can, and true advocacy 
consists in being able to remove that impression if possible when 
your own turn comes. You should act on’ the principlé * Do 
unto others as you would bedone by.” There is no doubt that no 
advocate would like to be deprived of the chance he has of 
persuading the judge and taking every legitimate advan- 
tage that he can to bring round the judge to Azs view of the 
rights of the dispute. ‘This should always be borne in mind and, 
there should be no improper interruption. Some judges may 
welcomeinterruption in order that their own work may be 
shortened, but it will be the duty of an advocate to discourage 
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such a disposition on the part of a judge, for, unless he does that, 
the result would be ‘constant wrangling between the advocates 
and confusion in the court. 1 would say that if really you decide 
to interrupt, it is much better that you should do so in a formal, 
dignified mainer, than to make it actually impossible for the 
other side to goonby muttered interruptions. You have noright 
to prevent the judge from following the course of the argument 
on the opposite side. If you think that the argument is not 
proper, or that there is matter which you are entitled to intro- 
duce ata particular stage of the argument, the proper course is 
formally to stand up and say that you wish to interrupt and then 
state what you have to say. I may tell you that improperly inter- - 
rupting and abusing the opposite side or treating the pleader on the 
opposite side with contempt or insulting him, are all contempts of 
court. A partof the duty due to the court is that its officers shall. be 
properly respected, and as the pleader on the opposite side is an 
officer of the court you are bound not to treat him with disrespect. 
The same remark will apply to other officers of the court; to those 
who ate in attendance as ministerial officers courtesy is due, and 
any improper or offensive conduct towards them would be contempt 
of court, So also any insult offered to the jury who are deciding a 
case would be contempt of court. Imputing corruption to 
the jury, ithas been held, woald amount to contempt of court. 
Now to enable you to show proper respect to the court 
I may give one important advice. Do not comment on a 
case, in which you are engaged, outside the court. Some- 
times one may feel strongly with respect to a case in which 
he is engaged. To avoid the temptation of stating what 
is improper, the bestrule to act uponisnot to comment on the 
case outside the court room. When you have done with the 
arguments in court, letthere be no more about it. -I need 
hardly warn you that it isnot only improper but a contempt 
‘of court on the part of an advocate to comment upona pending 
casein any newspaper. It would be most improper to influence 
the judgment of the court and the administration of justice by 
writing to any newspaper upon a pending case. You should 
not show irascibility about the way in which judges are 
‘dealing with a case while it is still going on by making 
any comments outside the court. I would go even further 
aud say that for some time after a case has been decided 
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it will be a golden rule not to trouble yourself to speak about it 
outside. Of course every advocate has a right to criticise judg- 
ments that have been passed, but in the interests of his own peace 
of mind and ir order that he may not be tempted to act improper- 

_ly, the best course would be to have nothing to do with the case for 
six weeks after it has been decided. I find that the Bar Council 
of England was called upon to answera question by a barrister 
that he was asked by a client, ‘who was the persona grata of 2 
particular judge P The client wanted-to engage a pleader who 
was likely to be viewed with most favour, as he thought, bya 
particular judge. The barrister wanted to know whether it 
would be proper to answer it and the Bar Council decided that it 
would be improper. ` You can easily see.that the answer was per~ 
fectly sound. You have no right to prodice any impression that 
a judge ‘is not absolutely impartial by suggesting that justice 
would be more easily had if one particular counsel appeared in- 
stead of others. I need hardly tell you that the temptation 
should never be yielded to of stating to clients that a particular 
judge is well known to you or that a particular judge thinks well 
of you in order that the client may be induced to give you his 
case. This is a kind of temptation that is sometimes yielded to 
even by honourable advocates. But there can be no dovbt about 
the impropriety of any such statements. It is your duty to up- 
hold the dignity of the court; and your duty. goes further to 
maintain with the outside public the absolute impartiality of 
every judge. Vou remember I read a sentence conceived in ex- 
cellent spirit: ‘“Exalt and loyally magnify the prestige and 
power of the court that thus the administration of the law may 
-be made efficient for the attainment of justice.”? 

Thus far we have been dealing with the conduct of the advo- 
cate towards the incumbent of the judicial office. Perhaps it ‘is 
hardly necessary to say that in the conduct ofa case there 
should be nothing dubious; that there should be no cunning plead- 
ings, no scandalous'statemeuts in affidavits or in any pleadings 
that you file; and there should be no imputation on judges of 
lowercourts whén you have to draft grounds of appeal. While 
you deal with the judgment of the lower court on the grounds 
on which it is based, there ought to be nothing “which ‘is disres- 
pectful to the judge in the court below. In au old case decided 

I. (1911) 21 M.L.J. 364. aen n 
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in 1603, Lygerton, Lord Chancellor, punished insufficient de- 
murer by ordering that neither bill, answer nor demurer should 
be received from a barrister of the name of Hill. The punish- 
ment, no doubt, was a very severe one, that .no more pleadings 
were to be received from him at all.2 The Court of Exchequer 
did the same in another case—Azckman v. Clarke.* The 
Courts of Common Law and Chancery have respectively 
punished baristers for prolix, frivolous, scandalous, vexatious 
and tricky pleadings, It is not usual in these days to inflict so 
severe a punishment on pleaders who are guilty of this kind of 
conduct, and in the case of any judge: whocan command his own 
court it would be unnecessary. ‘The best course would be to re- 
turn the pleadings, to admonish the pleader and point out to him 
the impropriety of his conduct. That would usually be quite 
enough, but I think judges have sometimes been lax in 
checking improper and loose pleadings. It would bea proper 
thing on the part of the judgesin inferior courts not to allow 
such pleadings to go unnoticed but to return them. In many a 
case if a pleader behaves improperly there is a very ready remedy 
open to the judge instead of making too much of it and proceed- 
ing against him to extremes. The best course is to refuse to 
hear him until he withdraws any improper statements that he 
might make. ‘There would be practically no appeal against such 
act on the part of the judge. Sometimes judges have gone so 
‘far as to refuse to hear a particular pleader at all in any case 
until he makes reparation for misconduct in one case. It would 
be mostly quite enough to refuse to hear him in the particular 
case. 


It is hardly necessary perhaps to say, after a recent 
case that you may be aware of, that it would not be 
tight, professionally, to include in. pleadings facts which the 
pleader knows personally to be false. I mean personal 
knowledge in the sense in which you understand it in 
the law of evidence: Jf a person has seen a thing take place 
and the pleadings state that it did not occur, or if he heard 
a thing and the pleading states it was not said,then the 





1. Hill’s Case (1603) Cary, 27. 2. (1615) 2 Fowler Ex. P. 408. 
3. In rea High Court Vakil. (1908) 6 M.L-T. 329. 
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advocate cannot take shelter under the circumstance that the 
statement is made on behalfof his client. It will not do for him 
to say that it is the client that states that a particular thing 
did not occur or a particular statement was not made. The case 
referred to here was of a notice sent by:a pleader in which he stat- 
ed what was false to his knowledge. There is a case in the Eng- 
lish Reports where the putting in of an affidavit false to the know- 
ledge of the advocate was regarded as contempt of court and profes- 
sional misconduct—Linwood v. Andrews and Moore?. It would 
be dwarfing one’s own soul indeed on the part of any advocate 
to claim that he should be entitled to put forward what is false 
to his owa knowledge. But I would strictly confine this rule to 
what is false to his knowledge, and not to xtend it to inferences 
that he may draw from facts that he knows, or to his opinion 
upon the facts as placed before him, because, as I have already 
told you, the right inference and the right decision to be come 
to are for the court. An advocate can never be sure that he 
knows all the facts upon which the right inference to be drawn 
on the whole case should be based. He can never be confident 
that his experience is the correct .experience and in any case it 
would be making the administration of justice difficult if an 
advocate should take upon himself to decide the rights in a cause 
which is brought before him. It is not, therefore, meant that an 
‘advocate in his pleading should not put forward what he is not 
convinced of or what he does not for himself believe to be true; 
the prohibition is confined to what he knows to be false. 


Now we find it stated that a solicitor must be never guilty 
of sharp or dishonest practice. “ He must never snap a judg- 
ment ; he must not allow his client to swear bythe card; he 
must never attempt to mislead the. court himself nor permit 
his client to do so.” 2 


These are vague expressions ; I shall therefore try to state 
more definitely to you what itis that-he should avoid’: there 
should be no false suggestions; there should be no misrepresent- 
ation, no statement made to induce the court to believe that 
there are no facts beyond what the advocate himself has stated; 
no stippression of what it is his duty to put before the court; no 

I. (1888) 58 L. T. 6r2, 
2. Encyclopedia of the Laws of England, Vol. 11 501, 
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instigation of the elicit to state what i is untrue; no sanction on 
his part of any suppression of “evidence, or withholding of docu- 
mentary evidence. The prohibition does not extend to arguments 
of the validity of which. he;is not himself. convinéed, whether they 
bear on the facts or on the law of a case. With respect to the law 
there may be some differences of opinion. I cited to you a passage 
in the Canadian Law Timesin which the statements of English — 
judges were quoted that ifan advocate is convinced that he has 
no case, he ought to admit it.? I have already dwelt: on 
the limits, of that statement, In America an attorney may be 
suspended’ or disbarted, it is stated, for perverting or attempting 
to pervert’ the decision of a cause upon the merits by misleading 
` the court by tampering with witnesses or by false testimony 
before the court... 


In this country you know that every advocate, whether he isan 
and advocate, attorney or vakil, has to take the oath of allegiance, 
and of fidelity to'the King’s government in the country.In England 
apparently this. requisite has been abolished. The result in this 
country would apparently be that an alien could hardly bea practi- 
tioner in the courts, forhow can an alien swear allegiance to 
the king of this country? In England, any alien may 
‘be a practitioner because there is no such declaration of allegiance 
required. Of course the Native States in this country being subor- 
dinate to the paramount British power, there is no difficnlty 
in the subject of a native sovereign taking the oath of allegiance. 
Perhaps an interesting question would arise if a subject of the 
French Government in Pondicherry wanted to be enrolled as 
a practitioner in this court. 


You are probably aware that in some cases a pleader may be 
‘made to bear the costs of proceedings iu court personally. Ifthe 
couri is moved on behalf of a minor withont a next friend, the 
‘pleader must pay the costs. In England where an advocate is 
guilty of unauthorised or negligent acts in the discharge of his 
duty, he may be made to bear the costs. There is no provision 
_in the statutes of this country to that effect. You’ know the pro- 
Vision in the Code, of Civil Procedure about next friend—Order 
xxxr, rule 2. It is difficult te say how far the inherent power of 
the courts would go. You should not assume there may not be 
cases where the court would have the power to make a  pleader 
i bear the costs of a particular proceeding. 
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“There are some matters’ of minor importance which 
you should bear-in’ mind. Of course the court is a place 
where grave and serious business is done and nothing not in 
accordance with the dignity of the proceedings, though not im- 
proper in itself, should be indulged in, The reading of newspapers. 
in couct issregarded as improper in Englaud ; so I take it, would 
be the reading.of novels—of what others would know to be novels. 
I thiuk I may say that obtrusive private conversation should be 
avoided in court. If has been held in England that not wearing 
proper dress is contempt of court—whether it would be contempt 
or not, there can be no doubt that it would not be proper to 
wear what is not regarded as proper dress. Perhaps wemay take 
it as arule for our guidance that the regulation dress should be 
worn, and I think—you-may take ic merely as my opinion—that 
apractitioner must be robed even when he has no business of his 
own if he wishes to sit atthe bar. You know that it is not pro- 
per tojexpress'approbation or disapproba tion of any act of a judge- 
all that is contempt of court, approbation as much as disapproba- 
tion. Perhaps I may add that loud laughter should be avoided, 
and certainly so, in such a manner as to disturb the argument of 
the opponent. Do not.be tempted to impress the judge by laugh- 
ing atthe arguments of the opposite side. That is certainly not 
proper ; it might well be held to be contempt but the question is 
not whether it might amount to that or not; I have no doubt that it 
should not be indulged in. Ofcourse all this does not mean that 
humour should be banished from the court-house; excellent 
wititcigms abound in courts, especially in the English courts. 
In England the court nas the power to assign counsel to 
a party in some cases, chiefy in. pauper causes. It is stated 
that when a person has been admitted to sue or defend as a 
pauper, the court can assign counsel or solicitor or both, and’ coun- 
se] and solicitor, when so assigned, cannot refuse their assistance 
unless they satisfy the court that they have good reasons. They 
canuot receive any fee for their services without being guilty 
of contempt of court. I have already told you that in ‘cases of 
‘treason and felony the court, ‘has the power, to assign counsel 
to argue questions of law. ‘here are other casesin Engiand under 
the Poor Prisoners’ Defence Act and the Criminal Appeal Act 
which make provision for the assignment of counsel and solicitor 
to poor prisoners, In America it has been held that an attorney 
cannot refuse to azt without compensation for persons accused 
of crime and destitute of means upon appointment thereto by the 
court, and by statute the court’ has a tight to command the 
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services of counsel for persons unable to pay in civil as well as 
in criminal cases. In this country there is no provision of law 
enabling a court to assign counsel. It is the practice on the part 
of the courts to appoint counsel for persons who have been senten- 
ced to death when the case comes up to the High. Court, and in 
the lower courts when a person is charged with culpable 
homicide amounting to murder; but itis also the practice to 
give some remuneration to those who are assigned. I would im- 
press upon you that no suggestion from the court to help poor. 
litigants should be declined, It is. considered breach of ‘profes- 
sional etiquette here for any person who may be offered a brief in 
a referred trial to dzeline to take it. I think it is also 
considered unprofessional to decline a retainer by the Pleader- 
ship Examination Board on a matter relating to professional 
conduct. Sometimes, the court appoints an amicus curtae if 
there issome question of law to be considered and one side 
alone is represented by a pleader or of there are circumstances 
in which the court thiuks it proper that some one else should 
also help the court. 


The court has got.powerto deal summarily in certain mat- 
ters with pleaders asjofficers of the court, and to grant reliefs 
against them summarily. For instance the court has power 
to award any sum of money which may have been received. by 
a pleader and which the court thinks he ought not to keep. In 
America an attorney may, without resort being had to an 
action, be summarily proceeded against for wrongs done by 
him iu his professional capacity. Here, though conferred also 
by statute, the same power exists in the court by virtue of: its 
control over its officers independent of any statute. The sum- 
“mary jurisdiction extends to any matter in which an attorney 
has been employed in his professional character. “Au: order for 
the payment of money will not'be granted, however, unless the 
claim of the petitioner is free from doubt. To give the court the 
right of proceeding sumiarily against an attorney, it is essential 
that the relation of attorney and client should exist between the 
parties, in relation to the matter which is the ground of the 
application. If the court has to deal with the question whether 
a pleader shouid return any money which he has received, he 
could not plead the law of limitation, because his duty to 
act properly as an officer of the court cannot be subject to any 
limitation. So it has to be remembered that clients have a 
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- procedure which will exempt them ftom the statute of limitations 
in matters in which the court can deal directly with its officers. 


In such a case absence of privity of contract cannot be plead- 
ed. Suppose for instancea pleader enters into an engagement 
with a person, being paid his fees byhim, that he would conduct 
the case of a litigant. He may be made to account for the 
money at the instance of that third person. The question in 
every case would be whether the court is able to come to the 
conclusion that its officer.has violated a clear duty on his part, 
and whether he can be made to give reparation without driving 
‘the person entitled to the elaborate procedure of a suit. l 

There are some useful privileges which an advocate has as an 
officer of the court. Clause (2) of S. 132, Civil Procedure Code, ` 
lays down that he will be exempt from arrest when he is going 
to court and returning. from court to'do his duty as a pleader. 
The privilege, equally attaches to advocates in England and in 
America. Sometimes pleaders are appointed to act as commis- 
siouers or as receivers of property, the subject-matter of litiga- 
tion. It does not fall within the scope of these lectures to 
deal with their duties as commissioners or receivers, but I would 
just by the way state that the most scrupulous honesty and 
fairness should be observed by any pleader that undertakes such a 

` duty, and it would be wise on his part to consult the court when- 
ever he feels any difficulty. It may fall on any of you to be 
appointed a commissioner or receiver; thé best course on any 
difficult occasion would be to consult the court. Asa commis- 
sioner you would have the privileges of the court itself and in 
‘order not to embarrass the trial of the suit, it would be proper 
either to consult the court when a question of difficulty arises or to 
Teserve it for the decision of the court in executing the com- 
mission. In.conclusion I would read to you the rules enacted by 
the Councii of the American Bar with respect to the advocate’s 
duties to the court :— 

“Tt is the duty of the lawyers to maintain towards the 
court a respectful attitude, not for the sake of the temporary 
incumbent of the judicial office, but for the maintenance of its 
supreme importance. Judges not being wholly free to defend 
themselves, are peculiarly entitled to receive the support of the 
Bar ‘against unjust criticism and clamour. Wheénever there is 
proper ground for serious complaint of a judicial officer, it is 
the right and duty of the lawyer to submit his grievances to 
the proper authorities. Insuch cases, but not otherwise, such 
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charges should be encouraged and the person making them should 
be protected, 


“It is thedutyof the Bar to endeavor to-prevent political: 
considerations from outweighing judicial fitness in the selection 
of judges”. - ae l 

“ Marked attention and unusual hospitality on the part of 
lawyers to a judge, uncared for by the personal relations ‘of the 
parties, subject both the judge and the lawyer to misconstruc- 
tions of motive, and should be avoided. A lawyer should not 
communicate or argue privately with the judge as to the 
merits of. a pending case, and he deserves :ebuke and denunci- 
_ ation for any device or attempt to gain from a judge special 
` personal consideration or favor. A self-respecting indepen- 
dence in the discharge of. professional duty, without denial or 
diminution of the courtesy aud respect due to the judge’s station, 
is the only proper foundation for cordial pérsonal and official rela- 
tions between Bench and Bar. 


“A lawyer assigned as counsel for an indigent prisoner 
ought not to ask to be excused for any trivial reason, and should 
always exert his best effortsin his behalf. The key to the solution 
of any difficulty in a -question as te how to behave towards 
the court in any particular contingency will not be difficult if. 
you remember on the one hand that you are partakers with the 
judge in the adininistration of justice, that your duty is to help 
him in it, and that, on the other hand, you have a right to expect 
from the judge that your client should havea fair hearing with 
respect to his grievances, that as members of anindependent pro- 
fession you have a right to urge every legitimate argument open to 
you on behalf of your client and to bring before the court every 
material that ought to influence i! in its decision. At the same 
time as members of an honorable profession nothing again should 
be done by you which will ‘in any way be unbecoming on your 
part as members of the public or as loyal citizens of the state. 
Nor would you im any case ‘consider it your duty, to do anything 
which is calculated to diminish your own self-respect or to dwarf 
your own soul.” 2 ie 





L (  )IB MLJ. 434 ef s scg. 


` ART xx.] “THE MADRAS LAW JOURNAL. 427 


TRANSLATION 
OF 


APARARKA’S COMMENTARY ON VAGNAVALKYA. 


(Continued.) 


“ The Aurasa and Kshetraja sons of these, how- 


ever, take shares, if free from defects ; the daughters 
also should be maintained until thew are disposed 
of in marriage.” 141, 


‘Their sonless wives, conducting themselves 
aright, must be supported; but such as are: unchaste 
should be expelled, as also those who are hostile. 

$ 142. 

The Aurasa sons and the Kshetraja sons :—Of these, euntichs, 
and others, who are devoid of the sin of degradation, etc., take 
sHare. To an impotent person, an issue may be born by medical 
treatment, etc. Their daughters:should be maintained up tili 
marriage. Their sonless married wives also, if of good conduct, 
should be maintained. ‘Those who are unchaste or hostile to the 
brother in law and others should be kept out : out of the house. 
As for maidens, though born after degradation, they should be 
maintained and given in marriage. Vasishta also says 

“« They declare that the male offspring of outcasts are ” (also) 


outcasts, but not the females; fora female enters (the family of) 
a stranger. ” 1 


The author, dealing with the inheritance to stridhan, infra, ; 


speaks of the elac, of stridhana, though women areto 
‘have no right of inheritance. 2 


“What is given to a woman by her father, 


Slokas 
I4l, 142. 


Heirs of’ 
disqualified 
persons. 


Sloka 143. 


mother, husband or brother, or received by her stridhanam. 


before her matrimonial ? fire, or presented to her on 
her supersession, etc., is denominated Stridhanam.”’ 
i 143. 

What is given by the tather and others —Adhyágni : what 

is given at the time of marriage before the matrimonial fire, that 
is Adhyagns. What is given by reason of a second marriage (to 
a superseded wife) is Adzvedantka. Ådivedanam is the wedding 








1. §..B&E., Vol. 14, p.68. WVasishta, Ch. 13, pp. 51-32. 
2. See Sloka 142 supra. -. .:. | 3. Colebrook: <“ nuptials.” 


3 


Sloka 143. 


Stridhanam. 
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of another wife where there is a wife in existence. The meaning 
of Vis ‘ete. By this, is implied other kinds of stridhana. 
It is as follows :—Wives should be made equal sharers?. The 
mother too shall take an equal share with the sons.2 They should 
be given a fourth of one’s share.? The daughters’ shall divide 
the ornaments of their mother.* These are the ways in which 
stridhana wealth is acquired. 

Whatever else is owned by a woman, that i is declared by 
Manu and others as stridhanam. 


Katyayana.—‘‘What is given to women at the time of their marri- 
age, before .the sacred fire, is denominated by sages their property : 
Adhyagnikrita: i. ¢.,‘ given before the matrimonial fire.” What a 
woman receives while she is led to the house of her husband, is 
called the Aiyepe neuian and it is (another kind of) property of 
a woman. ki 


« Anything which is-given to a woman by the mother or father 


_of her husband and that which is giveu in return to her humble 


salutations; is called Pddavandinika or Ldvanydrjitha Í. €, wealth 
gained by salutation or loveliness.” ” ; 


- What a woman, either after marriage or before it, either in the 
mansion of her husband or of her father,.receives from her brothers® 
or her parents is called a gift from the affectionate kindred.” 


Vridha Vyasa: —That which is obtained by a maiden on the occa- 
sion of marriage, or after marriage, from the house of the father and 
brother, is called Saudayika ze, a gift from affectionate kindred. 


Similarly :—All that whichis given tothe bridegroom at the 


. time of marriage belongs to the bride and are not divisible among 


the kindred, 


Katyayana :—“ The gift by the affectionate kindred having by 
them (the donors) been presented in order that the woman possess- 
ing it may live well, is declared by law to be her absolute proper- . 
ty.’’8 

“ The absolute exclusive dominion cf women over such a gift is 
perpetually celebrated, and they have power to sell or give it away as 
they please, even though it consists of lands and houses. 9 


` As for what Narada has said 


Yagnavalkya, Sloka 115. 
Yaguavalkya, Sloka, 122. 
Yagnavalkya, Sloka i24. 
See per Vasishta, in commentary to Sloka 117 supra. ` 
Colebrooke Vol. II, pp. 585, 586; Slokas 464-466, 
Colebrooke says “ fromm her lord,’? but the next sloka seems to 
confirm Apararka’s reading. 
7. Colebrooke Vol. II p. 594 S. 475. 
8. Colebrooke Vol. IIEP. 594, § 475. 
g Colebrooke Vol. II, p. 594; § 475- 
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“What has been given to a ‘wife by her loving husband, that Sloka 143. 
she may spend or give away as she likes, even after his death,ex- | 7 
cepting immoveables” 1 Stridhanam 


that relates to immoveables given through affection. 

Katyayana :—What is received by a woman after marriage 
from the husband’s family, from her. husband’s parents, is called 
(Anvadheya) “ gift subsequent” by Brighu, ? 

_ «The trifle which is received by a woman as the prize or 
reward of household /adour, of using household utensils, of keeping 
beasts of burden, of watching milch cattle, of preserving ornaments 
or of superintending servants, is called her « perquisite.” 3 

Vyasa :—The utmost that can be given of wealth toa woman is- 


2,000 (panams); that and the wealth given by the husband—she can 
obtain (wse) at her pleasure. + 


Every year, the portion of wealth which amounts at the most 
to 2,000 Karshapanas * is the utmost share that may be given to 
a woman. R: means utmost. What is given is daya or share. 
This share and what is given by the husband she may use at 
her pleasure in an unprohibited mauner without getting the 
permission of her brother-in-law, etc. It is understood that to 
spend anything over and above that, the permission of the 
brother-in-law and others is wanted. 

Manu :—* Such ornamental apparel, as women: wear during the 


lives of their husbands, the heirs of those husbands. shall not divide 


among themselves; they, who „divide it among themselves, fall 
deep into sin.” 8 $ 52 j 


This relates to the jewels always worn (by her.) - 


“ Neither the husband nor the father nor the son_nor the 
brothers are competent eitherin the taking’ or the giving nr a 
woman’s wealth. If any among these appropriates by force a 


woman’s wealth, he is to be made to repay it with interest and shall 
also be punished.’ 


Katyayana :—Neither the husbend nor the son nor the brothers 
in-law nor the father’s kindred have been declared to have any 
power over a living woman’s peculiar property; and those who 
deprive (her) of it are liable to he punished, 


Manu :—“ Such kinsmen, as by any pretence, appropriate the 
fortunes of women during their lives, a just king must punish with 
the severity due to thieves,” 8 : 








1. S.B. En Vol. 33, p.'50. Narada I, § 38. 
2. Cf. Colebrooke, Vol. II,-p. 588, § 468. 
3. Colebrooke, Vol. II, p. 588. §. 468. 
4. Cf. Colebrooke, Vol. II, p. 600, § 452, which differs from this in ` 
that if says 2/toov of the estate should be given. 
5. A small coin. 
6. Mann Ch. IX, § 200. 
7- Cf. Colebrooke, Vol. II, p.594, § 475- 
8. Manu, Ch. 8, § 29. 


’ Sloka 143, 
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By (the phrase) “ during their lives,” it is said by impli- 


Stridhanam cation that in the wealth of deceased women who were married 


Sloka 144. 
Inheritance 


to 
Stridhanam 


Sloka 145. 


Inheritance 
t 


o 
Stridhenam 


in particular forms even the kindréd have aclaim. 


Now the author speaks of the purpose for which were men- 
tioned the characteristics of a woman’s peculiar property. 


‘“Whatis given to a woman by her relatives, 
sulka likewise and anvadheya, the relatives take 
these, if she dies without issue.” 144. 


“ By herrelatives”: By the paternal uncles or maternal uncles 
and others, What is given (by them), and what is (there) of 
sulka, and what is (there) of anvadheyaka—by these all (kinds of) 
woman’s property are indicated. That (wealth) when a woman 
dies issueless, the relatives shall take:—The meaning is that the 
wealth becomes that of the relatives. 

It was mentioned geneially that the relatives take. The 
author now mentions what relatives become the heirs in parti- 
cular Cases. 


66, The property of a childless woman married in 
the four forms of marriage beginning with Brahma 
belongs to the husband ; but if she leave issue, it 
shall go to the daughters ; in the remaining forms of 
marriage, it goes to the father.” 145, 


The wealth of an issueless woman married in Brahma, 
Daiva, Arsha and Prajâpatya (forms of) marriage becomes that 
of the husband. But that of the woman married in Asura, 
Gandharve, Rakshasa, Paisacha (forms of) marriage becomes 
that or the father. If she leave issue, z. 2., if she is a woman having 
children, (the wealth becomes) that of the daughters only. This 
s with 1eference to all kinds of marriages. This is for the 
purpose (of mentioning that) even when sons are alive, the wealth 
of the mother becomes that of the daughters. Therefore ` 
“ the mother’s wealth, the daughter’s (take) as has been already 
ex pressed.””? 

The order of succession was not evidently mentioned there. 
Therefore— 


Katyayana :—“ On failure of daughters, ‘that estate (of a 
married woman) shall descend to her sons; what is given by rela- 





I. Yagnavalkya, § 117. 
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tives goes to relatives ; and on their failure it becomes that of her 
husband.” ; 


The latter half relates to a woman married in the Asura and 
other forms. 


Manu :— The wealth that a: woman has received at any time 
as a gift from her father, it should be taken by the daughter ofa 
rahmani co-wife or the issue of that daughter.” 


By what has been said by him again— 


“ Itis ordained that the property of a woman married by the 
ceremonies called Brahma, Daiva, Arsha, Gandharva or Prajapatya, 
shall go to her husband, if she die without issue’”2 


it should be understood that the wealth of a woman married. 


in the Gandharva form goes to the husband jn the alternative 
(t. e., either to the father or the husband.) 
Therefore he (Mauu) himself says— 


‘« But her wealth given on the marriage called Asura aud others 
is ordained, on her death without issue, to become the property -of 
her father or mother.” 3 


The participation of the bride price of the girl married in 
the Asura form is with the uterine brothers and in their de- 
fault, with the mother. To’the same effect, Gautama says— 


“ The sister’s fee belongs to her uterine brothers and on their 
default, to the mother.”4 


Baudhayana :— 
“The wealth of a deceased maiden (her) uterine brothers shall 


themselves take. On their default jt belongs to the mother ; and on 
her default it belongs to the father.” 


_ Manu :—« Should a daughter appointed to raise up a son for her 
father die by chance without a son, the husband of that daughter 
may, Without hesitation, possess himself of her property.” s 


This (rule) is when a daughter is appointed (by saying) that the 
son, who is to be born of this girl, shall be my Son. 


` But where she is appointed (by Saying) that this girl shall 
be my son, Sankha and Likita say :— x 
‘‘ The husband does not inherit the wealth of a deceased son- 
less appointed daughter.” : 
Paithinasi :—“ The wealth ofa deceased appointed danghter, 
the husband does not inherit ; but it is to be inherited by the mother 
of the sonless woman or by her mother-in-law.” 


Brihaspati :—“ The mother’s sister, the maternal uncle’s wife, 
the wife of a paternal uncle, the father’s sister, the mother-in-law, 


I. Mann, Ch. IX, §. 198. 

a. Manu, Ch. IX, $. 196.- 

3. Mann, Ch. IX, § 197. i 

4. Cf S. B. En Vol. 25 p. 303. Narada Ch. 28. § 25. Also Mitakshara. 
5 Manu, Ch, IX, § 135. 


‘Sloka 146. 
Inheritance 
to 


Stridhanam 
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Sloka 146. the elder brother’s wife are mentioned to be equal to one's mother. 
When she has no son of her body (aurasa) or (any other) son? or 
daughters or the son of the first (two) above mentioned, her sister’s 
Stridhanain son, Pete., shall take. 


Inheritance 
tò 


Of one boru before če. the elder brothers: wife t.e. the elder 
brothers wife. l 
By reason of having dealt with Stridhanam the author now 
shortly deals with a girl promised -away in marriage. 
S. SRINIVASA AIYAR: 


ih (To be continued). 





NOTES OF INDIAN CASES. 


Vidyapurna Thirthaswami v. Uganua.—LL.R. 34 
M. 231.—In this case a question arose whether the mulgar or 
inulgenidar, or both, were liable to pay the increased assessment ` 
that might be fixed by Government. Prior to the mulgenia certain 
amount was payable to Government. This was to be paid by 
the mulgar. Subsequent to the mulgeni there was a fresh settle- 
ment and an enhanced assessment was fixed by Government. The 
question was who should pay this enhanced assessment. The 
learned judges held that but for S.35 of Act If of 1864 the addi- 
tional assessment was payable, both accordiug to principle and 
equity, bythe mulgar and mulgenidar in proportion to the bene- 
fit which each derives from the laud. Section 35 of Act II of 
1864, which the learned judges state to he a bar to the appli- 
cation of the principle,enacts:—“ It shall be lawful for any person 
claiming an interest in land which has been, or is about to be 
attached, to obtain its release’ by payiug the arrears interest and 
costs incurred; and all such sums, if paid by a tenant may be 
deducted from any rent then or afterwards due by him to the 
defaulter.” It must be observed that this section does not de- 
clare that the tenant is entitled at all events toa reduction, 
All that the section says is that if a tenant pays the arrears of 
revenue, interest and costs incurred, such sums may be deduct- 
ed from any rent then or afterwards due by him to the defaulter. 
The section does not say that he is entitled to the deduction at 
all events. In fact it cannot say so without reference to the terms 
under which the tenant holds his lease. If, under the lease, the 


1. Cf, Jimutavahana: step-son, 
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tehant is bound to pay the revenue himself, S. 35 does not ex- 
clude such contract or term of the lease and entitle the tenant, 
notwithstanding the terms of his lease, to deduct the amount 
paid by him in respect of revenue from the rent. We do not think 
the learned judges intend to lay down a different principle in 
such a case. Where the contract cf lease doés not provide spe- 
cifically fora particular contingency and the court will imply 
a term as attached to a contract upon a particular contingency 
not within the contemplation of the parties at the time of the lease 
—in such a case also the implied term will be read into the lease 
and S. 35 cannot operate as a bar to the enforcemeat of 
such an implied term. S. 35 can only be applied in the 
case. of a contract to the contrary. If, according to the learned 
judges, the law will imply that the landlord and tenant 
will pay in certain proportions under particular ‘circumstances, 
the operation of that term cannot be affected by S. 35 It might 
be that all that the learned judges meant was that by reason of 
S. 35 they could not import a term that the landlord and tenant 
should pay in cettain proportions. The language of S. 35) as 
already said, does not support the view that the section declares 
-the right in favour of tenants irrespective of the terms of 
their leases. 
AsundiBasavva v. Bareddi Govindappa.—l.L.R. 34 
M. 249. — After Order XLI, r. 33 this decision ceases to be of any 
practical importance in cases governed by the new code. Accord- 
ingto this rule the appellate court has full power, to do complete 
justice tothe parties, to reverse a decree passed against 4 and 


to substittite.a decree against B although no appeal might have 
been preferred. 


Iburamsa Rowthen v. Theravenkatasami Naick 
ILL R. 34 M. 269. The question for the consideration of the Full 
Bench in this case was whether, where an item of family property 
was conveyed to separate persons separately by different coparce- 
ners, the alienee of any one coparcener might bring a suit against 
other alienees for his share or for a general partition. The learn- 
ed judges begin with the principle that one member cannot sue 
the other members for partial partition of the family proper- 
ty. They also admit as a. settled principle that where one 
member conveys his interest in one item to a stran ger the latter 
cannot sue the other members for partition of his share as against « 
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the other members but must sue for a general partition. It "has 
to be.remembered that under the strict doctrine of the Mitak- 
shara Law such an alienation is invalid and the purchaser 
in the Madras Presidency as in Bombay has been held by 
judicial decisions to be entitled to an equity by which he can 
enforce his rights under the alienation in a general partition, e., 
notwithstanding the doctrine of the Mithakshara Law the alienee 
is held entitled to the alienor’s share but only subject to 
equities ‘and the mode of enforcing those rights is by bringing 
a-suit for. pirtition. Before proceeding to consider the other 
propositions considered by the learned judges it has alse to be 
remembered that it isnot open to -one member by his own 
unilateral will or act or expression of intention ‘to sever the 
. family status and to become divided. A partition can only be 
the result of au agreement ora decree of court. If it is not 
open to a member ofa family to become divided either with 
respect to the whole or a part of the family property by his own 
mere will oract, that result cannot be reached by the transfer 
of his rights toastranger. A stranger claiming under him cannot 
be in a better position. The transfer, therefore, cannot have the 
effect of severing the status eithér as regards the. property 
alienated or as regards other properties. Of course: a stranger 
cannot-become a coparcener with others and no member can 
predicate that any particular property is his so long as the 
family.is joint. An alienee from a member cannot claim to have 
the partition of his alienor’s share in the property specifically 
conveyed to him.’ The alienor’s rights can only be adjusted and 
determined iu tie general suit for partition which the alienor 
may bring. Until then it will follow that the alienee has no 
specific rights in the property couveyed to him or his alierior’s share 
"in the property. That is apparent from the two Privy Council 
cases Suraj Bunst Koer. v. Sheo Persad Singh» Hardi Narain 
‘Sahu. Ruder PerkashMosser,*relied upon by the learned judges 
who constituted the Full Bench. The learned judges lay some 


stress upon the form of the decree adopted by the Privy Council 
in these two cases. With regard to this it must be observed 


that we do not think that the form of the decree so adopted in 
these cases was an absolute oue to be applicable in all cases or 





1., (1880) I. In R., 5 C. 148. 2, (1884) I. LR. 10 C. 626 at 637. | 
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- that the forth was laid down by the Judicial Committee as a 
universal.one to be adopted irrespective of all considerations. 
In fact these two decisions apparently rely upon an earlier 
decision of the Privy Council, viz., Deendyal v. Fugdeep Narain 
Singh? In that case the Judicial Committee observe: “They ought 
not to interfer: with the decree under appeal so far as it directs 
the possession of the property, all of. which appears to have 
been finally and properly found to be joint family property to be 
restored to the respondent.” The report in the Indian Appeals 
does not show that any argument was addressed as to the form 
of the decree or on the question as to any reliefto be given in such 
suits, viz, by the son against the purchaser. Inthe report of the 
same case in I. L.R. 3 C. at page 261 apparently there are some 
observations in the argument which may throw light upon the 
question as to the form of the decree actually adopted. “Sir R. 
` Collier—If the plaintiff recovers possession of the family estate, 
he recovers under a charge, Sir B. Peacock,—He will recover 
the estate less what his father would have been entitled. to ona 
partition’. The reason for their Lordships not being. able to 
give a more precise declaration will-be seen from what appears at 
the end of their judgment. Their Lordships say: “ They cannot 
make any more precise declaration as to Toofani Singh’s share, 
since, if a partition takes place his wife may be entitled toa 
share: and further, that there will be no order as to costs of this 
appeal.” The view taken bere that the purchaser can be 
turned out of possession cannot be said to be applicable as a 
general rule; There are very many cases where the purchaser 
cannot be turned out of possession as where the. purchaser is 
placed in possession by the member or the manager for. the time 
being. ‘This is, however, beside the question. The view that 
the purchaser is only entitled to take proceedings to have his 
share ascertained by partition and that the other member is 
entitled to recover the whole property apparently proceeds upon- 
the law of Bengal according to which it will not be possible to 
say what the share may be except ina suit for partition as 
there may be females who will be entitled to shares besides the 
male co-parceners. That is apparently the reason why the 
decrees in the Privy Council cases took that form. Here in 


I. (1877) EGR. 3C. 198 Sc lp Re 4 LA. 247. _ 
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{ J y x š ET 
436 THE MADRAS LAW JOURNAL: [vor, XIX. 


Madras where there is no question of females being entitled to 
shares there may be no difficulty. If, however, the Privy Council be 
taken to have laid down an absolute principle applicable to all 
cases, the purchaser can only work out hisright ina general parti- 
tion suit and the son will be entitled to recover the whole includ- 
ing the share purchased by the alienee. But even assuming that it is 
the law that a son or other member is entitled to recover his share 
in the part alienated, his alienee will not necessarily be in a simi- 


- lar position and be entitled to sue for a share in the part alienated, 


If the right of the purchaser, whoever he may be, is only to work 
out his rights in a general partition and even that is only a 
concession which the courts have given him, it is not easy to 
gee how it will follow from the fact that one member is entitled 
to sue for partition of a part that an alienee will be 
entitled to such right. It may be admitted that it isa question 
for the member to decide whether he will sue for his share 
or no; but under the Mithakshara Law where no alienations 
are strictly possible purchasers from members are not in the same 
position. However, after the admission of the respondent's 
pleader in the case, apparently the learned judges did not think 


it necessary to give fuller reasons for their view. 


SUMMARY OF ENGLISH CASES. 
The King v. Godstone Rural District Council. 
[1911] 2 K. B. 465. 

Practice=—Documents—Inspection privileged—Right of elector , 

S. 58 of the Local Government Act provides that every 
elector of a parish could, without payment, inspect and take exe 
tracts from all books, accounts and documents, The question 
was whether a case submitted to counsel aud his opinion thereon 
were documents within the meaning of the section. An elector 
ofa parish threatened litigation against the council of the dis- 
trict and the council took legal opinion as to their liability. 
The elector claimed a right of inspection. Held that the’ case 
and opinion were “documents” within the meaning of the sec- 
tion and that under the circumstances the court could not enforce 
his right. 

Millas 9. Spooner. [i911] 2 X. B. 493 (C. A. je 

Restrictive covenant—Purchaser for value without notice 

Subseguent purchase with notice—E fect of, 
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A purchaser of land for value without notice of any 
restrictive covenant can convey it free of the covenant toa 
subsequent purchaser even though the latter may have notice of 
the covenant. 


_ A certain person took a lease ofcertainpremises covenant- 
ing not to carry on therein any noisy or offensive trade other 
than that of a pork-butcher. He was also carrying on the trade 
of a general butcher in another place in the same street but 
under a different landlord. He sold to plaintiff his interest and 
assigned to him the good-will of his business as a general butcher, 
covenanting with the plaintiff that he and his executors 
and assigns would not carry onthe business of general but- 
cher in the first mentioned premises when he was carrying on 
the business of a pork-butcher. He afterwards gave up the 
business and surrendered his lease. of the first mentioned 
premises to the landlord. The landlord granted a new lease of 
the same premises to the son of the former lessee which lease 
contained a covenant that the lessee would not carry on upon 
the premises any business noisy or offensive other than “that 
ofa butcher,” not as in the old lease “that ofa pork-butcher.” At 
the time of the father’s surrender of his lease the landlord had in 
fact no notice of the restrictive covenant but the son knew of the 
eXistence of the covenant. The son carried on the trade of 
general butcher there. Held, in a suit by the plaintiff against the 
father and son, that the landlord had no notice of the father’s 
covenant and consequently could grant a lease tothe son free 
from restriction and that the son could not be restrained from 
catrying on the trade of a general butcher. 


Lloyd v. Grace, Smyth & Co. [1911] 2 K. B. 480. 

Principal and agent—A uthority of agent—Fraud of agent— 
Liability of principal. 

A solicitor employed a clerk under an agreement in writing 
as his “conveyancing manager” and generally as his.“ managing 
clerk in the business of solicitor” carried on by defendant Plain- 
tiff, who had made investments, being dissatisfied with the same, 
went to the defendant’s office and consulted the managing 
clerk. On the advice of the managing clerk the plaintiff hand- 
ed to the clerk the title-deeds of some house and also a 
mortgage to secure advances. She executed a conveyance of the- 
same to the clerk. The managing clerk deposited the title- 
deeds and secured an adyance for his own use and at the same 
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time called in the mortgage-money and misappropriated it. The 

defendant was not aware of the transaction till the discovery of 

the fraud and the plaintiff believed that she was the client of the 
` defendant. l 


Held by Vaughan Williams L. J. that there was a holding 

_out by defendant of the managing clerk’s authority to act on his 

behalf so as to estop the defendant from denying the agent’s 
authority. l 


. By Farwell and Kennedy L. JJ. that the clerk was not 
acting within the scope of his authority as managing clerk in 
taking a, conveyance of the freehold and a transfer of the 
mortgage, and that the defendant was not liable to o recompense 
pinus for her Joss. 





Saccharin Corporation, Limited v. Chemische 
Fabrik vou Heyden Aktiengessel-Schaft. 
[1911] 2 K. B. 516 (C. A.) 

Practice—Foreign corporation— Business tn England—A gent 
— Service of writ. 

The defendants, a toreign corporation carrying on a business 
outside England employed an agent forthe purpose of the sale of 
their goods inEngland. The goods were delivered to the customers 
direct from the wharves. Theagent had also power to enter in- 
to contracts on behalf of the defenants without their sanction. 

Heid that the defendants were carrying on business at their 
own place of business and a service of writ on the agent in 
England was valid in an action by plaintiffs against defendant 
for breach of an agreement. 





Maas v. Gas Light & Coke Company. 
[911] 2 K. B. 543 (C.A.) 


Practice—Discovery—Interrogatortes—Malicious prosecution 
—Information of defendanis—Steps taken by defendants. 
` Plaintiff, who was charged with the offence of theft and 
acquitted, brought a suit against defendants for malicious prose- 
cution and wanted to administer the following interrogatories :— 
«c What: information, if any, had you that inducedyou to prose- 
` cute plaintiff ? What steps were taken to ascertainwhether the 
charge was true or not ? What grounds had you for supposing 
that “plaintiff committed the offence charged, etc.? “What are. 
the facts and a on which you relied as shewing that ` 
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you had reasonable and probable cause ?” The Master and Judge 
disallowed the interrogatories. 

On appeal— Held by the full court (1) that the second inter- 
rogatory ought not to be allowed and (2), Kennedy L.J. dissent ~ 
ing, that the first interrogatory ought not to be allowed in the 
absence of special circumstances. 





New Fenin Compagnie Anonyme D’Assurance 
De Madrid v. Accident, Fire and Life Assurance 
Corporation, Ltd. 
í [ror] 2 K.B. 519 (C.A.) 
Practtce--Security for costs—Cross action—Plaintt ff tn cross- 
action resident out of jurisdiction—Diseretion. 

There is no hard and fast rule as to what the circumstances 
are under which an order for giving security for costs ought to 
to madeagainst a foreigner residing out of the jurisdiction who, 
either as plaintiff in a cross action or as defendant, is setting up 
a counter-claim. The court must, in the exercise of its 
discretion, see whether the defendant is simply setting up some 
claim by way of defence to an action or is bringing a cross 
action having nothing to do with the transaction which forms. 
the subject-matter of the claim against him. Inthe latter case 
he ought to be ordered to give security for costs. 





Knapp v. Harvey. [1911] 2 K. B. 725 (C-A.) 
Practice—Interrogatories for ascertaining opponents witnesses. 
Courts ought not to administer interrogatories, the object 

of which is to ascertain the names of persons who will be called 
as witnesses to prove plaintiff’s case. 





Robinson v. Beaconsfield Rural District Council 
[z9r1].2 Ch. 188. (C. A.) 
_ Negligence— Collateral negligence—Ltability to cleanse cess- 
pools—Liabtility to dispose of sewage matter —Contracior. 
The Beaconsfield Rural District Council had undertaken, 
-under the powers given by the Public Health Act, 1875, the 
cleansing of cess-pools in the district. They entered into a con- 
tract for the purpose with a contractor who cleansed the cess- 
pools but deposited the sewage matter in .the plaintiff's land. 
Plaintiff sued the Council for damages. It was.,contendcd by, 
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the Council that they liad engaged an independent contractor 
and that they were not liable. 
_ Held—by .Foyce J. in the Court of thè First Instance 
‘and by Buckley L. J. in the Conrt of Appeal, following the 
otservations of Lord Blackburn in Dalton v. Angus'—that 
the exemption from liability for the negligence of the contractor 
was only in respect of collateral negligence and was not avai- 
lable when a person caused something to be done which threw 
on hima duty (as in this case) of disposing the sewage in such 
a manner as not to commit a trespass. 


Per Curiam :—The contract being only as to cleansing did . 
‘not cover the disposal of the sewage matter, so that the lia- 
bility of the contractor ceased with the cleansing of the cess- 
pools; the sewage became the property of the Council and the 
Council was liable for the trespass caused. 


Knill v. Damergue. [1911] 2 Ch. 199 (C. A,). 

Pensions Act (India), 1871, Ss. 11 & 12—Annutty to retiring 
Civil Servanis. 

The annuity payable to “Retired members of the Indian 
Civil service” is not pension comiug within Ss. rz and 12 of the 
Indian Pensions Act and is liable to sequestration in the English ` 
courts. The Pensions Act can have no application to annuities 
to which a party is entitled as a matter of contract. The res- 
trictions imposed by the Pensions Act are only of local applica- 
bility and have no application to proceedings in England. 





In re Ind Coope & Co., Ltd. [rg11] 2 Ch. 223. 

Mortiga gee—Rent accrued due—Right to. 

The mortgagee is entitled, on taking possession of the mort- 
gaged property, not only to rents accruing due thereafter but also 
rents already accrued due aud in arrear. Inthis matter,the leases 
executed before the mortgage and those executed after stand on 
the same footing. In the eye of the law, the mortgagor is in 
possession only by his leave, and his is the reversion expectant 
on the lease, , 5 

But floating-charge-holders are not entitled to this. They 
are not themselves entitled to take possession, and therefore their 
s restricted to what is found existix g when they seek to 


claim i 








“J. (1881) 6 A. C 740, 829. 
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enforce the charge. Assignments of book-debts are binding 

against them even though notice may be given by the receiver 

` appointed in their action earlier than by the assignees. 
Haynes v. Ford. [i911] 2 Ch. 237. (C. A.) 

Trading tn one’s own shop—Butlding used parily as shop 
partly as warehouse, and partly for residential purposes. 

In this case, the Court of Appeal had to consider what 
“trading in one’s own shop” meant as opposed to “ trading on a 
private house, warehouse or stall.” ~The question arose on the 
construction of a local Act which prohibited the latter within a 
certain area from the market. The house where the defend- 
ant was trading was a four-storeyed one, the first story of 
which was being utilised by him for sale, the second as a 
warehouse (only for the shop), and the third and fourth for 
residential purposes. The terms on which the sale was conduct- 
ed were wholesale. Commission business used also to be done. 
Held—'That none of these circumstances brought him within 
the prohibition. He was tradiug in his own shop and was 
exempted. 





Fauntleroy v. Beebe. [1911] 2 Ch. 287. 

Conversion—Order for sale, operating as—Admtinistration 
action. l 

An order for sale in an administration action operates as a 
conversion from the date of the order, ż. 2., when real estate is 
directed to be sold, it ceases to continue the character of real 
estate for purposes of inheritance although the sale takes pineg 
after the death of the person entitled. f 





In ve Earl of Sheffield: Ryde v. Briston. 
. [r9t1] 2 Ch. 267 (C. A.) 
Will—Constructton—One year's wages to servants. 

Gift of “ the amount of one year’s wages” to “ each of ty 
servants indoor and out-door ” in a will extends to not ‘only to 
servants entertained on yearly wages but also to servants on 
weekly wages. The case might be different when the gift is of 
a year’s wages, ' i 
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In re Green: Green v. Meinall. [1911] 2 Ch. 275. 

Spes successtonts— Not right, title or interest. 

Section 2 of the Deceased Wife’s Sistér Marriage Act, 1907, 
provides :— No right, title, estate, or interest, whether in pos- 
session or in expectancy and whether vested or contingent at the 
time of the passing of this Act * * * shall be prejudicially affect- 
ed * * * by reason of any marriage heretofore contracted as 
aforesaid being made valid by this Act.” A question arose as to 
whether this section prevented brothers of half-blood of a decea- 
sed intestate, who died after the passing of the Act, bya marriage 
with a deceased wife’s sister dead long before the Act, from 
sharing with brothers of the full blood by a marriage not open to 
that objection. It was held by Warrington J., following the 
decision of Kay J. in In re Parsons, that a spes successtonts was 
not a right, title, estate or interest saved by the Act; and there- 
fore the issue of both the marriages were entitled to share in the 
-` distribution. 





In ve Tewkesbury Gas Co.: Tysoe v. The Company: 
. [rorr] 2 Chi 279. > 

Covenant to pay, on or before, on or after : meaning and effect 
of —Covenant to pay at covenantor’s option —Proviso, repugnant. 

A covenant to pay without specifying a time for payment 
Creates either a present liability to pay or at least a liability to 
pay on demand. A covenant to pay on or before a certain day 
Creates a liability to pay on the day named with an option of 
earlier payment. In the case of a covenant to pay on or after a 
certain day, there is similarly an option to pay on the day 
named, but no liability till after the day is passed and possibly 
not even then, till a demand is made. It is true that any subse» 
quent day for ever would be after the day named, but it would 
appear that an obligation to pay Solvendem nunguam or solven- 
dem at Doomsday is an obligation to pay frassente or at any rate 
on demand, the solvendum only being rejected. If there be a 
covenant to pay with a proviso that the covenant shall onlv be 
enforced at the option of the covenantor, the proviso would be 
bad for repugnancy. 

In this case, a company issued a series of debentires each of 
which contained a covenant by the company that it -would on or 

ie {1890} 45 Ch, D. 51 = 
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after “ January 1, 1899, pay to the registered holder of the 

debenture the principal sum thereby secured.” The debenture 
then stated as follows :—‘The debentures to be paid off will be 

determined by ballot and 6 months’ notice will be given by the 

company of the debentures drawn for payment.” It was con- 

tended that the effect of the latter clause was that the company . 
was not bound to pay any of the debentures unless they elected 
to do so and gave the notice provided forin the debenture. His 

Lordship Parker J. rejected this construction and held that, on 
a proper construction of ‘the document, the second clause gave 

only an option of earlier payment in the six months’ notice ; 

that the company were certainly liable to pay on demand made 

at any time after 1st January 1898, and that, even on the con- 

struction suggested by the defendants, the proviso being void for 

repugnancy, the liability to pay would arise immediately on 

demand, if not at once. 


JOTTINGS AND CUTTINGS. 


Success.—The following is taken from an article in the Law 
Students’ Journal by “ J. I.” :—Most of you, my readers, are,young 
men just starting in life, and many of you aiming at a successful and 
honourable legal career. I say many of you, fora large number of 
you are not aiming at anything of the kind, but are simply going 
along in a haphazard manner, taking whatever Fate may bring you, 
You say, perhaps, you do your best, but on close examination of 
yourselves probably you will admit it is a poor best. You are not 

_ travelling the road to Success, though, of course, it is possible you 
may reach it in a way, but if you do you will not deserve it, and the 
probability is you will not get it. To you all I would say, turn 
matters over in your minds, and think whether it is not worth white 
to make an effort: Every man has, no doubt, some good material in 
him ; the thing is to use it, and make the most of it. Think what 
there is in you,‘and get some honest belief into yourselves, and 
with faith and determination .go ahead; and, starting thus, 
concentrate on the immediate object and remember that reward is 
sure to come. And you who are really aiming at good things, ask 
yourselves if you have up tonow brought out all the faith and 
determination and concentrated effort that is in you. Get to believe 
more in yourselves than you have ever done before, and though you 
may already be on the right road, you will make your path safer and 
surer than it has been, and will go on with a sure knowledge that 
you will attain, and will be able to say with all complacency : 


5 
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“ Confident that what the future yields, 
Will be the right unless myself be wrong.’ 
But there may be older readers who have not succeeded in life, 
or not to the extent they desired, and who may in the discontent 
and sadness of their thoughts be induced to condemn what is here 
written as nonsense. I would ask them not to judge thus hurriedly, 
but to look into their past lives and honestly think matters over. 
The past is not always pleasant matter for reflection; and to worry 
over the past is worse than useless. The past is only useful in so far 
as it teaches us lessons ; what man should ever be concerned with 
‘js the present, and the future. Still, to arrive at the truth in this 
matter, it may be necessary to glance back on the past. Will you not 
see there wrong action, or want of action, which has produced 
present results? It must be so with half of us. Let us, however, 
not ke ashamed, but try and go forward aright in the remnant of 
time here that is still left to. us, Because things have not been 
altogether well with us, let us not be unfair. Rather let us recognize 
our own mistakes, and as regards others coming after us, not discou- 
rage them, but be ready to point out and press upon them the right 
and straight path to success, though we, alas! may have missed it. 
Yet if we have missed it, is it too late to try and regain‘it ? We may 
not be’able to attain now those summits that we could have reached 
to had we known the right course, and been able to keep in it; but 
we can still do something. He is a fool who sits down to bemoan the 
past. It is done with, it is over, blot it out if you have learned the 
lesson, and go on afresh, even though a humble effort now is only 
‘possible. After all, though you may have lost the freshness of youth’s 
energies and aspirations, you have acquired a vast experience. Let 
us all make the best use of those talents we have and the time we 
yet have, 
‘* For age is opportunity no less 
Than youth itself, tho’ in another dress.” 
Finally, Icannot do better’ than conclude with those ane 
encouraging lines of Robert Louis Stevenson—lines- which may. be 
taken to heart and acted on by everyone, for have we not all of us, 
young or old some task, some duty, still left us to perform ? - 
“« Ever ready and ever true oo 
To the toil and the task we have to do, 
We shall sail securely, and safely reach 
The Fortunate Isles.” : 
7 a 3 EUSE 
Literature and the Law.—Many eminent men of, letters have 
begun their careers as lawyers, and have speedily freed themselves 
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from the ties cf what seems to have impressed them as a singularly 
uncongenial pursuit. It is an often repeated saying, that such men 
find the law irksome, and there is a widely prevalent opinion that 
law and literature do not go together. Asa matter of fact they 
have much in common—the debt of literary men tothe law is 
-immeasurably great, and instead of stifling their talents, their know- 
ledge of the law has had, in spite of every possible objection, a most 
stimulating effect upon their powers. 


It issomething more than a mere coincidence that Thackeray, 
Masterlinck, Anthony Hope and Galsworthy should have entered the 
bar, that George Meredith and Arnold Bennett should have been 
equally great in two professions, that Scott, Dickens, Fielding and 
Balzac should not always seem to be writing from a layman’s 
standpoint. Nor isit an incongruity to be attributed solely to a 
remarkable accident that Thomas Nelson Page and Robert Grant 
should have turned with success from the law to literature, In fact 
there is nothing surprising or exceptional in any of these instances. 
Why should not such men have been powerfully attracted by a study 
more closely bound up with life than any other? They may have 
tired of its dreary technicalities and dry abstractions, and a, profession 
so enamored of dull facts and cold logic may have sometimes oppres- 
_ sed them with a sense of its sterility. But law has also another 
side, which attracts rather than ‘repels, and the charm of the law 
is something of which it is hard to write and which every lawyer 
who has not taken leave of his imagination well understands for him- 
self. And to all these men, the higher, more human side of the law . 
gave something which may be seen enshrined in the work of their 
hands.: f 

Even as a painter studies, anatomy to perfect his knowledge of 
the human form, so may a novelist study the dry bones of the law 
that he may write intelligently of the living society modeled upou 
them. The law may help him to master arts of otservation and 
analysis which must be: exercised in the production of every great 
novel. It may help him to achieve realism when his imagination 
threatens to make him merely fantastic. 

It may be that some authors have disagreeable memories of 
tedious hours in a lawyer’s office, and that they have forsaken the 
law in disgust. Vet we find these selfsame writers applying the 
intellectual processes of the lawyer to the study not of a few select 
cases of wills, torts and real property, but to the illimitable 
reservoir of fact in which all case law has itsorigin. They have not 
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Mixed Juries in England.—aA petition was presented to the 
House of Commons by Mr. Hunt, in which petition certain women 
laid claim to the-vote. (The papers headed their account of the 
matter Extraordinary Petition ’’—the event must be one of the 
earliest in the annals of the Suffragettes.) 

Thereupon another honourable Member suggested, amid laugh- 
ter, that if women hadcivil rights they must be prepared to under- 
take civil duties, and there. would be “a certain impropriety ” in a 
jury consiscing of a number of persons exactly equally divided as to 
sex being shut up together for the night. It is curious to see the old 
arguments cropping up again. Probably the question involved is 
more embarrassing inthe States than it would now be here. The 
Juries Detention Act, 1897, enables us to dismiss the jury to their 
homes in cases other than treason and murder. We have not any 
exact knowledge on the point, but rather expect that, in many of the 
States at auy rate, the jury are still unable toseparate before verdict 
in any case of felony.—Law Notes. 

+ * 
* 

The Late Judge Willis—It is worth while recording that in 
« Who’s Who” the late judge set down his recreations as follows:— 
« Collecting books, both old and new, walking by the side nf brook 

‘ and river, speaking to everybody he meets, and seeing how much 
there is in others to be admired and loved.” 

The stories told about a man of such personality and originality 
are naturally numerous. He was very genial and talked freely to 
strangers. One night on the way home, having chatted with fellow- 
passengers in the bus, he requested the conductor to put him down 
at the “ Green Man,” the nearest stopping-place to his house. On 
hearing this request an old lady said : ‘‘ My good man, you take my l 
advice ; don’t you go so much to that ‘Green Man’ and you won't 
be so talkative.” J udge Willis, a teetotaller, was much amuased, and 
often told the story against himself. 

He once said: “I wish people. would not use the expression, 
‘ Thanking you in anticipation.’ Very often nothing comes of it, and, 
imany case, it is only an attempt ofthe writerto gain a certain 
desire.” He advocated plain English at all times. 


He hated slang and slipshod language. « They will all censure 
e,” he remarked on one occasion, “ if I confess that I don’t know 
caine about ‘oof? ”?” On another occasion he said: © Don't talk 
about people being in the same boat when they are not in a boat at 
all.” He loved children. Once he refused to allow a noisy baby to 
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be taken outside his Court with a-breezy: “ Let it remain, babies 
don’t disturb me.” Alluding to an employer who gave him “ enough 
to live on,” Judge Willis once wrote, “Isaid to my master, ‘I 
enter your place to get out of it as soon as I can,’ but I never left 
the place till the work was done.” Aud, he continued, * Rejoice in 
your work ; never mind what it is, unless ‘you cannot put it within 
the Ten Commandments * * No young man is entitled to get into 
debt for his own personal advantage or ornament.” 

Judge Willis once wrote a column article in a newspaper to prove 
that a man can live on 4o/. a year, and fortified his arguments with 
his own experience. He declared last December that he had never 
ridden in a tube railway, never watched a horse race, never gambled 
a penny, never entered a place of amusement when a lad, never ran 
into debt, and never borrowed money. 

The late Judge was once a fellow-guest, at a Folkestone ‘hotel, 
of Mr. T. P. O'Connor, who afterwards gave the readers of a weekly 
paper his impressions of “the vitality of that tireless,’ bustling, 
whirlwind of aman.” It was impossible, said ‘‘T.P.,” to be dull 
for one second in his company. Among other things, Judge Willis: 
knew Milton well, had a fine voice,an elocutionary delivery; and 
* no false.shame.” ‘So through the lanes and by the shore in the 
Folkestone district Mr. O’Connor “ spent day ffter day hearing him 
roll out those passages in Milton which have been the delight of 
lovers of poetry for two centuries”, —Law Notes. 

* * 
* 

A Woman Judge.—It is reported that the County Court of Eagle 
County, Colorado, is presided over by a woman judge. A few months 
ago her husband, who was Judge Peter Tague, died, and the County 
Commissioners were so impressed with his wife’s capabilities that 
they gave her his place onthe Bench. Mrs. Tague’s father was a 
judge, and her earliest memory is that of going into the old Court- 
room and hearing her father try cases, 


Apparently the County Commissioners believe that she is the 
right person in the right place, for although there were half-a-dozen 
applicants for the appointment after her husband’s death, they asked 
her to take.the place. She protested that she was not a lawyer, but 
the Commissioners declared that they did not need a lawyer, but 
wanted some common sense. People call Mrs. Tague “the common 
sense judge,” because they say it fits: 

A great deal of Mrs. Tague’s work is probate cases. She is a 
Notary Public, and also takes care of the Land Office work in Eagle 


450 THE MADRAS LAW JOURNAL, [VOL. XX1. 


County. She is a Democrat, and has cast her vote ever since suff- 
rage was granted in Colorado eighteen years-ago.—Law Notes. 
ura 
Parliament Act 1911. 
(1 & 2 Geo. V. C. 13,)—-18¢h August, 1911. 
Whereas it is expedient that provision should be made for Te- 
l gulating the relations between the two Houses of Parliament : 

And whereas it is intended to substitute for the House of 
Lords as it at present exists a Second Chamber constituted on a 
popular instead of hereditary basis, but such substitution cannot be 
immediately brought into operation : 

And whereas provision will require hereafter to be made by 
‘Parliament in a measure effecting such substitution for limiting and 
defining the powers of the new Second Chamber, but it is expedient 
to make such provision as in this Act appears for restricting the 
existing powers of the House of Lords : 

Be it therefore enacted, &c. 


Sect. 1.—(1) Ifa Money Bill, having been passed by the 
House of Commons, and sent up to the House of Lords at least one 
month before the end of the session, is not passed by the House of 
Lords without amendifent within one month after it is so sent up to 
that House, the Bill shall, anless the House of Commons direct to 
the contrary, be presented to His Majesty and become an Act of 
Parliament on the Royal Assent being signified, notwithstanding 
that the House of Lords have not consented to the Bill. 

(2) A Money Bill means a Public Bill which in the opinion of 
` the Speaker of the House of Commons contains only provisions 
dealing with all or any of the following subjects, namely, the impo- 
sition, repeal, remission, alteration, or regulation of taxation; the 
‘imposition for the payment of debt or other financial purposes of 
- charges onthe Consolidated Fund, or any money provided by 
Parliament, or the variation or repeal of any such charges; supply; 
the appropriation, receipt, custody, issue or audit of accounts of 
public money ; the raising or guarantee of any loan or the repayment 
thereof ; or subordinate matters incidental to those subjects or any 
of them. In this sub-section the expressions “ taxation,” “ public 
money,’ and “loan” respectively do not include any taxation, money, 
or loan raised by local uuthorities or bodies for local purposes. 


(3) There shall be endorsed on every Money Bill when it is 
sent up to the House of Lords and when it is presented to His 
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Majesty for assent the certificate of the Speaker of the House of 
Commons signed by him that it isa Money Bill. Before giving his 
certificate, the Speaker shall consult, if practicable, two members to 
be appointed from the Chairmen’s Panel at -the beginning of each 
Session by the Committee of Selection. 


Sect. 2.—(1) If any Public Bill (other then a Money Bill or 

a Bill containing any provision to extend the maximum duration of 

` Parliament beyond five years) is passed by the House of Commons 
in three successive sessions (whether of the same Parliament or not), 
and, having been sent up to the House of Lords at least one month 
before the end of the session, is rejected by the House of Lords in 
each of those sessions, that Bill shall, on its rejection for the third. 
time by the House of Lords, uuless the House of Commons direct 
to the contrary, be presented to His Majesty and become an Act 
of Parliament on the Royal Assent being signified thereto, rot with- 
standing that the House of Lords have not consented to the Bill; 
Provided that this provision shall not take effect unless two years 
have elapsed between. the date of the second reading in the first of 
those sessions of the Bill in the House of Commons and the date on 
which it passes the House of Commons in the third of those 
sessions. 

(2) When a Bill is presented to His Majesty for assent in 
pursuance of the provisions bf this section, there shall be endorsed 
on the Bill the certificate of the Speaker of the House of Commons 
signed by him that the provisions of this section have been duly 
complied with, 

(3) A Bill shall be deemed to be rejected by the House of Lords 
if it is not passed by the House of Lords either without amendment 
or with such amendments only as may be agreed to by both Houses, 

(4) A Bill shall be deemed to he the same Bill as a former Bil! 
sent up to the House of Lords in the preceding session if, 

` when itissent up to. the House of Lords, it is identical with 
the former Bill or contains only such alterations as are certifies 
by the Speaker of the House of Commons to be necessary owing to 
the-time which has elapsed since the date of the former Bill, ‘or to 
represent any amendments which have been made by the House of 
Lords in the former Bill in the preceding session, and any amend- 
ments which are certified by the Speaker to have been made by the 
House of Lords in the third session and agreed, to by the House of 
Commons shal! be inserted in the Bill as presented for Royal Assent 
in pursuance of this section: 


§ 
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the British colonies or possessions and such judges in any such 
colony or possession as may be appointed for the purpose by Order in 
Council. The present Order appoints for this purpose a number of 
Courts in India and Burma and the judges of those Courts. 





CONTEMPORARY LEGAL LITERATURE. 


. The July—August number of the American Law Review opens 
with a learned article on “ The Judiciary and the Administration 
of the Law” in which the writers, after getting the opinions of the 
Bar Associations in various states of the United States of 
America, discuss the general defects to which the Judiciary js 
generally subject in those states and point out the remedies that 
ought to be adopted. As connected with the above subject they 
have also discussed the question how far the lawyers, the jury, 
the public and the present state of the iaw in its various branch- 
es are responsible for things being as they are. In.the course of 
the article the writers say :—‘ In order to preserve our liberties . 
and to maintain the highest interests of mankind, the Judiciary 
should not be free from just criticism of its acts even though 
that criticism be contemporaneous.” The absence in the United 
‘States of solicitors as a separate branch of the profession has, the 
writers say, taken away the best method of determining who 
deserve to be the leaders of the bar. 


The solicitors’ opinion is an expert opinion in the matter. 
Judges have to be selected from the members of the bar for which 
selection there is no fixed standard. The judicial office has never 
been so attractive asa reward of professional success in Ame- 
"rica asits has been in England. The tendency has frequently 
been to choose the more mediocre members of the profession and 
thus to produce in many cases the anomalous situation of a judi- 
ciary which does not command the intellectual respect of the bar 
which practises before it. The overturning of the ancient legal 
concepts with only a- tardy substitution of newer arid clearer 
môdes of thinking, the absence until very late of a better class of 
law schools, and the technicality of the mddes of protedure ate 
next mentioned as a second cause of the present defective system- 
A'third influence which has been pointed out as embarrassing the 
administration of law is the unprecedented increase in litigation. 
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These three influences which ordinarily exist sometimes co-oper- 
ate with the natural frailties of human nature, carelessness, preju- 
dice, and even corruption of the judges, and thus hinder the due 
administration of justice, giving room for criticism of the judici- 
° ary. The remedies that are pointed out are (1) ahigh standard of 
legal knowledge at colleges to ensure competent judges; (2) a code 
of procedure devoid of technicality and capable of suiting itself 
to all kinds of legal action that may newly arise; (3) a highly 
‘educated, active and firm series of Bar Associations capable of cor- 
-recting the judicial and extra-judicial wrongs of the judiciary 
and of the legal system ; (4) an intelligent and competent jury, if 
the jury system is so far to be allowed to prevail ; (5) raising the 
salary of the judges so as to invite the best talents in the country; 
(6) the appointment of judges from the best Jawyers without re- 
gard to political considerations and with a code of ethics for the 
judiciary setting down the high principles which ought to govern 
the judges in dealing witb the cases before them, the lawyers who’ 
practise before them, and the interests of the state in general. 
How far these conditions apply to India we leave our readers 
to judge. ` 
The next article in the same Review dealing with “ The 
Development of a Scientific. View.of Law” discusses how from 
the primitive conceptions of law having been an emanation 
directly from God, the modern idea that it is the creature of man 
has risen. The writer, in the course of the article, states how 
legal institutions were once explained as the work of the gods 
` Jupiter and Apollos, Themis and Egeria; how Nature and 
tle Laws of Nature (Roman Fus Gentium) and then International 
Law worked a change in this idea ; how in the 16th and later 
ceuturies different conceptions of society began to prevail so as 
to give rise to two theories of law, e. g., social contract theory 
and force theory (z. e., the sovereign being the source of all Jaw) ; 
how the historical and anthropological methods have been. use. 
ful in the investigation of other institutions of mankind such as 
social organization, matriage, language, religion, property or 
ownership, and how those methods can usefuly furnish, if applied 
to law, a basis fora science of law. The writer Goncliides as 
follows:—The scientific study of law must proceed asa study of 
customs and the actual conduct of peoples or groups, and that is 


458 THE ‘MADRAS LAW JOURNAL, {VoL. XxI. . 


. needed for such a well known text. book as BEST on Evidence. 
It has now gone through eleven editions and has been adopted 
as.a text book in many of the universities. In the present 
edition there has been a change of editorship, but this change does 
not carry with it any fundamental alteration in the-subject and 
in the plan adopted by the original author himself and by the 
late Mr, Lely who was editor of some of the previous editions. 
The alterations in the law which have taken place since the last 
edition have been embodied and the recent cases have also been . 
included. In this edition the author has also given a digest of 
the Canadian Law of Evidence and has thus made the book 
specially useful also to Canada. We trust the book will be 
found useful both by the students and practitioners. ` 





The Common Law of England: By W. BLAKE ODGERS, K.C., 
and WALTER BLAKE OpGERS. 2 Vols., grr. Sweet & Maxwell, 
Ltd. Price £2-10s..:—Mr. Odgers name is familar in all places 
where the English Law is studied. He is well known as an 
able and learned lawyer and as such his books are well known. 
A treatment by him of the Common Law of England is boand 
to be interesting. Broom’s Commentaries on the Common Law 
. have now become antiquated and is very little read by students 
or practitioners. The present treatise is intended to take its 
place, and we feel no doubt that the scientific and Jearned treat- 
ment of a subject in which Mr. Odgers is a specialist, 7: e., the 
Common Law of England, will be an interesting reading and be 
useful to alllawyers within the Empire who are interested in the 
- study of the Common Law of England. The first book, which 
is the intcoduction, deals with certain general principles and 
classifications. The second, third and fourth books deal with 
the substantive law, vzz., Law of Crimes, Law of Torts and Law 
of Contracts, the three of the most important and difficult 
branches of thé substantive law. ‘The fifth book deals with 
the Adjective Law The sixth book deals with the Law of 
Persons and in that book the: last two chapters are specially 
interesting. The last but one deals with the: Legal Profession and 
this is bound tobe of special interest toalllawyers within the 
Empire. The last chapter deals with the present condition of the 
Law of England. The author there observes :—“ The laws of 
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HINDU JURISPRUDENCE—A STUDY. 
(Continued from page 253) 

The next branch of Hindu law that I shall deal with is 
the law of property. The Hindu law not merely recognises + 
ownership but recognises it as appertaining to three different 
‘classes of persons or entities : (1} the village community ; (2) the 
family ; (3) the individual, The trend of opinion among recent 
law-givers and modern commentators is to recognise individual 
ownership. It is absurd to think, as some European critics seem 
to do, that the Codes do not recognise property asa legal concep- 
tion. In the Mztakshara, in discussing the question whether 
property is temporal or is the result of sacred texts, reliance is 
placed on the existence of a notion of property among the inhabi- 
tants of barbarous countries.? It is needless to state that such 
a notion must be an ancient one among the civilised Aryans of 
our law-givers. . 


Before we proceed to ‘discuss some of these titles by which 
properties are acquired, it may-be useful to state that accor- 
ding to the Hindu law the notion that all property belongs to 
the king is not correct. Manu says:* “ Sages who know the 
past call this earth (Prithivi), even the wife of Prithu; they 
declare:a field to belong to him who cleared away the timber, 
and a deer to him who first wounded it.” It is objected that 
. Manu in this, asin other passages, is giviug only an ideal 
description and that his theory is not supported by any other 
law-giver. This is, however, not correct, and we- find ample 
. support for the correctness of his view among other writers, 
It would appear from the nature of the discussion on the law 
- of gifts that the view that the king was not the owner of the 





1. See Markby's Elements of Law, para. 83, p. 50. 

2. Mitakshara, Ch.I, S.1, Pl.g. ‘Besides, the use of property is seen 
also among inhabitants of barbarous countries who are unacquainted with 
the practice directed in the sacred code, for ‘purchase, sale and similar 
transactions are remarked among them.” 


3. Mann, Che 9, § 44. 
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land was the prevailing notion among Hindu writers. Gifts of 
land are stated to be meritorious according to our sacred books. 
Various religious merits are stated in the books as attaching to 
such gifts. Inthe casé of gifts of land by the king, it is said 
that the religious merit ascribed toa gift of land as such does 
not attach, as the king, in granting the land, only grants the 
revenue, he not being the owner of the land. If the king wants 
the religious merit attaching toa gift of land as such, he must 
buy the land from the owner and then make the gift. There is 
also a learned disquisition upon the subject in the sixth Adhyaya, 
Pada 7, Adhikarana 2 of the Mimamsa? and the author of 
the Vyavaharé Mayukha? quotes it with approvals. 





1. The discussion is with reference to what ought not be given ina 
Visvajit sacrifice, The Sutra is: “The earth is not to be (given in the Visvajit 
sacrifice) as it is common to all.” Upon this what is stated inthe Nyayamala 
is this: ‘(The great earth should be given or not given) (The objector says) 
let the King give it by reason of his Swatvam, i. ¢. by reason of its 
appertaining to him. The earth, however, does not appertain to him as his 
kingship means only (or exists for) protection. Hence it should not be. 
given.” The commentary upon this is: “If itis said that ‘when the 
king who is the emperor of the whole world gives everything in a Visvajit 
sacrifice the whole land together with the pasture grounds, highways, water, 
&c., should be given by hirm asthe earth appertains to him only as his 
wealth according to the Smriti ‘the King is the lord of all excepting Brah. 
mins” we say (the reply is) the meaning of the Smriti is, that the lordship 
of the king is by reason of the punishment of the wicked and the protection 
of the good and not that the earth is the king’s property. Further this earth 
is the common wealth of all creatures who have to enjoy or reap the fruits 
oftheir own Karma. Hence although there may be a gift of property 
(Bhumi) which is not‘comimon there cannot be a gift of the great earth.” 

2. Vyavahara Mayuka, S.I, Pl. 8. In conquest also, where the pro- 
perty ofthe conquered consists in houses, lands, money or the like there 
alone ownership is acquired by the conqueror, but in the revenue of the 
conquered, the conqueror possesses the same but no property in them. 
Even so in the sixth [Book of the Mimamsa]: “The whole carth must 
not be given away by the King of the world, neither a district by the ruler 
of that district.” Butthe property in each village, house, or other [por- 
tion] ofa whole country ora district of it, belongs solely to the owner of 
the soil (bhumika, &c.). The revenne only belongs to the prince. Therefore 
in gift, or other alienation of such lands as are here made mention of, a 
gift of the land is not bronght about; we must only suppose a mere liveli- 
hood granted. But in purchase from the owner of the soil, even ownership 
accrues there, whether houses, land or other property. Then, indeed, the 
benefits of a gift of land also may be obtained from it.” Vyavahara Mayukha, 
Ch. Iv, S. I, Pl. 8. S. Sirkar’s Translation, p. 64. l 

3. The commentary of the Mitakshara on Xagnavalkya, Ch. II, § 318, 
should not be regarded as inconsistent with this view. The author seems 
to say that even the owner of land cannot make a gift so as to claim the 
merit attaching to,a gift of land as he can give land subject tọ revenye and 
that the king alone is in a position to do this. 
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Various modes of title by which property may be acquired 
are known to Hindu law. The famous text of Gautama, which 
has been the subject of much discussion among Sanskrit writers 
as to the nature of property acquired by a woman by inheritance 
to a male or female, is the leading authority?. “An owner is by 
inheritance, purchase, partition, seizure or finding. Acceptance 
is for a Brahmin an additional mode of acquisition. Conquest for 
a Kshatriya. Gain for a Vaisya or Sudra.” This text is referred to 
by various commentators. 


The comment. on this text in the Mitakshara is?: “ Un- 
obstructed heritage (apratibhanda daya) is here denominated 
‘inheritance ’ (77k¢ha). Purchase is well-known. Partition (sam- 
vibhaga) intends heritage subject to obstruction. (Safratz- 
bhanda daya). Occupation or seizure (fratigraha) is the appro- 
priation of water, grass, wood and the like not previously apper- 
taining to any other (person or owner). Finding (adhigama) is 
the discovery of a hidden treasure or the like.” 


It may be noted that omitting the first three titles (Rektha, 
Kraya, and Samvtbhaga) there are five modes by which property 
may be acquired by a person. The first deals with seizure or 
occupation (prat¢graha) corresponding to the title of occupation 
under the Roman law. This presupposes as the commentary also 
indicates that the property appropriated does not belong to any 
other. A thing may not belong to any other, either because there 
is no owner or because the previous owner has abandoned it. 
Where a person thus abandons possession with the intention of 
abandoning ownership there is, according to Roman law, a 
éerelictio which is the opposite of occupation. The Mitakshara 
gives us instances of occupation and objects of occupation such 
as water, grass, wood and the like. A more familiar object is 
wild animals and the Viramitrodaya adds? “appertaining to 
common tracts such as forests.” The distinction between wild 

1. Gautama, Ch. X § 39 to 42. S. B. E., Vol. II, p. 231. 

2. Mitakshara, Ch. I, S. I, Pl. 13. Colebrooke’s Translation, p. 10. 

3. Viramitrodaya, Ch. I, S. I, page 280. Mitakshara on Inheritance, p. 10. 
The Sarasvati Vilasa explains seizure to be(S. 466], the appropriation of 
water, grass, firewood and other things found in a forest and other places, 
which have not been appropriated by other persons. Rev. Foulkes’s Transla- 
tion, p. 94. See also Smriti Chandrika (Ch. I, Ss. 26 and 27, pp. 11 and 12). The 
explanation of Hara Datta, the commentator on Gautama Smriti, is this:—“Par_ 
tition, 2e, the division (of the estate) between brothers and other (co-parce- 
ners) ; seizure, z.é., the appropriation before (others) of forest trees and other 


things which have no owner; finding ż.e., the appropriation of lost property 
the owner of which is unknown, such as treasure trove.” 
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animals and domesticated animals is familiar to Hindu lawyers. 
In the case of a wild animal he who first shoots or wounds is the 
` owner as stated by Manu in the verse already quotedf. ‘The 
person who subsequently shoots it with out the permission of the 
first hunter does not acquire property. ThusNarada says?: 
“ Who ever after the death of the owner or of another man 
sprung from the same race who has succeeded to his property he 
may repair the dyke after having been authorised to do so by the 
king. By acting otherwise he will get into trouble in the same 
wayas the hunter of the tale. The shafts of him are spent in 
vain who hits again and again one who has been hit already.” 


' According to Manu? a person who first tills the soil will be 
` the owner of the soil. This necessarily pre-supposes that the 
property so occupied was previously without an owner. A fami- 
liar example of derelistio in the Hindu law is that of a bull 
whose owner abandons it for the gods. Of course the abandon- 
ment makes the bull a derelict and when the -abandonment is in 
favour of a temple the bull cannot be regarded as res nullius. 


The distinction between derelict property and lost property 
is well known to Hindu lawyers. In the case of lost property 
there is no abandonment of ownership and the finder is therefore 
bound to return the property to the true owner and commits an 
offence if he sells it clandestinely. This is clear from several 
passages both in Manu and other codes*. In fact Manu directs 
that a certain portion of the value of a lost article should be paid 
to the king on its recovery*. When the owner himself finds the 
article lost he need not pay anything but he must inform the 
king of it". The subject is apparently dealt with by Hindu law- 
givers under the heading of “ finding.” The law of treasure trove 
is also dealt with under this heading. The rules as to treasure- 
trove are to be found in Manu®. 


As regards property which is still the subject of a person’s 
ownership it is by the act of the parties concerned that this 





. See Mann, Ch. XI, § 21 and 22. S. B. E. Vol. XXY, p. 434. 

Ch. XI § 21 and 22.8. B. E„ Vol. XX XIII, p. 159. 

See Manu, Ch. VIII, §. 33 to 36. S. B. E» Vol. XXV, pp. 258 and 259. 
See Manu, Ch. VIII § 39 to 46. S. B. Es Vol. XXV, p. 260. 
Narada, VII. §. 7. S. B. E., Vol. XXXIII, p. 146. 

` Do. Ch. VIII § 37 to 39. S.B. E„ Vol. XXV, p. 259. 


SARE NE 
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ownership may betransferred or a title acquired by somebody 
else. ‘The modes recognised by-the Hindu law by which such 
title may be acquired are purchase, gift, release and the like. 
As regards purchase the author of the Mitakshara states that it 
is well known. There are two kinds of property recognised by the 
Hindu law, movable and immovable. Such property whether 
movable or immovable is again divisible into two classes vzz., that 
which can be the subject of sale and that which cannot be sot. 
“ A familiar instance of property which cannot be sold is that 
which is dedicated to gods or, as it is termed in Roman law 
res sasra”. The rules as regards purchase, the rescission 
thereof and the non-delivery of the properties sold are stated 
in detail by the Hindu law-givers.? : 

Gift, according to the Mitakshara, consists in the Sandu 
ment of one’s own rights and the creation of the right in another, 
and the creation of another man’s rights is completed on that 
other’s acceptance of the gift but not otherwise*. 

According to the English law although in theory there 
must be offer and acceptance, property is said to vest in the 
donee even before acceptance as it is said that acceptance 
must be presumedin such cases so that if the donee refuses to 
accept the property already vested in him, it is said to be divest- 
ed. “But according to the Hindu law, at any rate of the Mitak- 
shara, no property in the subject-matter of gift is vested in the 
donee until acceptance. Such acceptance comprises three acts, 
first the mental act, secondly the verbal, and thirdly the corporeal. 
Upon this the .Mitakshra says*: “Acceptance is made by three 
means : mental, verbal and corporeal ; mental acceptance is the 
determination to appropriate ; verbal acceptance is the utterance 
of the expression, ‘ this is mine’ or the like, which is a concrete 
certainty ; corporeal acceptance is manifest as by touching.” 
Special injunctions have been issued as to this mode of accep- 
tance. “Let him give the skin of an antelope by holding its 
tail, a cow in the same manner, an elephant by his foreleg, a 
horse by his mane, and a slave girl by her hand.” Aswalayana 

1. Narada, Chap. VIII, § 2. S. B. E., Vol. XXXIII, p. 146. 
2. Narada, VIII and IX. S. B. E, Vol. XXXIII, pp. 147 and 149. 
3. Mitakshars, section 6 on title without possession, Pl. 2, and William | 


Macnaughten, Vol. I, p. 217. 
4. William Macneaughten, Vol. I, pp. 217 and 218. 
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T has also said: Let him verbally address rational beings and 
touch creatures, not having the faculty of reason and female 
slaves ”. 

The same principle is enunciated in the Viramitrodaya?. 
“ The gift being an act whereof the effect is the generation of ano- 
thers right,the term ‘‘gift” implies the act of inference etc.,(by the 
donor) in favour of the acceptance of the donee, but the production 
of that effect is not possible without the acceptance by. the donee; 
hence the act of the donee completes the gift, but that alone does 
not constitute the gift. The act of the donee, however, is the 
sine gua non of gift for without it gift cannot be accom- 
plished”. The acceptance must be public according to Vagna- 
valkya?; a, gift is therefore incomplete without acceptance. In 
fact in the:Dana Mayuka of Nilakhanta, Dana or gift is defined 
as consisting of both the relinquishment and the acceptance. 
“ Paraswathum oothpathyanthah dravyathyaha danam,” t. e., 
Danam or gift is the cause of creating property in another 
after relinquishment by the owner. 

The Hindu law also recognises a title called “ accessio ” in 
Roman law: If another plants a tree or sows in my land the 
tree and products belong to me as the owner of the land. So 
where a person builds a house on my land without my consent 
the person building the house is not entitled to the house, Ac- 
cording to’ Narada he will not be entitled under certain circum- 
stances to remove the house so that the house will become the 
property of the owner of the land. If, however, the house is built 
with the consent of the owner of the land who gives his consent 
on condition of the builder paying rent the builder may be en- 
titled to remove the house on quitting the land.°. 

When a river has by slow and imperceptible degrees changed 
its course and enlarged a piece of land in a perceptible manner, 





1. Viramitrodaya, Ch. I, Sec. 50; p. 298. 

2. VYagnawalkya, Ch. II, § 176. 

3. Narada, § 20 and 21, S. B. E» Vol. XXXIII, p., 143, 144. “If a man 
has built a house on the ground of a stranger and lives in it, paying rent for 
it, he may take with him, when he leaves the house, the thatch, the timber, 
the bricks, and other (building) materiais.” 

“But if he has been residing on the ground ofa stranger, without paying 
rent and against that man’s wish, he shall by no means take with him, on 
leaving it, the thatch and the timber.” 

Cf. Mitakshara, § 156 (Vyavahara) :— 

« The construction of bridges for the welfare of the public, wells, etc., 
which generally occupy a small space, but which are useful to the public 
by giving a large supply of water should not be prevented if causing little 
injury (to the owner of the soil).”” 
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viz, by carrying away a large portion of the land higher up the 
river and adding it to another, then as soon asthe addition is 
firmly attached to that other land there isan accession to such 
land and the accession becomes the property of the owner ofthe 
land to, which it becomes the accession according to the Roman 
law. It isa principle of universal application not peculiar to any 
particular system of municipal law that whoever has land, where- 
ever it is, whatever may be the accident to which it has been ex- 
posed, whether it bea vineyard which is covered by lava or ashes 
from a volcano or the field covered by the sea or by a river, the 
ground, the site, the property remains in the original owner?. Land 
cut off by a river belongs to the owner of the estate of which it 
was a part, so also where land is submerged and is afterwards 
reformed in the same site and such land is capable of identifica- 
tion, the owner of the land, z. e., the original owner is entitled to it: 
But if it is not capable of identification the owner of the estate 
adjacent to such reformation will be entitled to it as an accretion, 
Similar principles apply where there is accretion by gradual, slow 
andimperceptible means. It is, however, not intended to discuss 
here the law of alluvion and diluvion which is now part of the sss- 
tem of law administered by the British Indian courts. Suffice it to 
say that the general principles underlying such law is to be 
found in our law books 2. 


1. Felix Lopez v.Mudden Mohun Thakoor$others(1870) 13 M.I.A.467, 473 

2. (a) Narada, Chapter XI§ 6. S.B.E., Vol. XXXIII p.156. “When 
a piece of ground has been carried off by a stream; or abandoned 
(by the owner), or when the boundary marks have been destroyed, 
they shall fix the boundary) according to the inference to be drawn from 
(on inspecting) the spot, and according to the traces of possession (held) by 
the former owner.”’ 

(5) See also Brihaspati, Ch. XIX, § 16 to 21. S. B. E. Vol. XXXII, pp. 
353—354 given below :— 

16. ‘Supposing a piece of land to have been taken from a village be- 
longing to one man, and given to another man, either by a large river or by 
the king, what should be decided in that case?” 

17. ‘The land abandoned by a river or granted by the king belon gs to 
him who receives it. Otherwise, there would be no acquisition through 
fate or the king among men.” 

18. “Lose and gain and life among men depend upon the act of fate and 
of the king: therefore, in all affairs, what is effected by them must not be 
rescinded.” 

19. “When a river has been fixed as the boundary line between two 
villages it shall never be removed on account of loss or gain arising from 
(that river to either village). He who removes it, is liable to punishment, 

20. “The encroachment (of a river) on one side produces an increase of 
land elsewhere in banks of rivers; that (increase) must not be taken from 
him (whe gets it),”’ 
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Of course no property can be acquired out of an offence: 
Thus there can be nd property in a thing’ which has been the 
subject of robbery in the sense that no property can be acquired 
by a robber or by any person claiming title under him. This is 
clear from what is stated by the author of the Mitakshara: * ‘ It 
should not be allowed that even what is obtained by robbery and 
other nefarious means would be property. For proprietary right 
in such instances is not recognised by the world and it disagrees 
with received practice.” But although no property can be ac- 
quired by robbery, and possession without title can also confer no 
proprietary right so that the persons who enjoy without a title 
for ever so many years will be liable to be punished as thieves ?(a) 
still possessory title as such is known to the.Hindu law*. Itis ` 
heritable, and where it has been so held for three generations a 
title is acquired*. 


Where a suit for ejectment is pending and the defendant dies 
the defendant’s son cannot rely simply on possession but must 
prove his title in the same way as the original defendant, ‘his 
father, would have been bound to show title and cannot rely upon 
possession merely”, ‘The property of women and kings is excepted 


o a amaaaaaaaasaaasasasssasasssasasssssstsssssst$sttt$$t$lMMl$l— 


at. “When land is carried away by the swift course of a river overflow- 
ing a tilled piece of ground, the previous owner shall recover it.” 


(c) Vivadachintamani, translated by Prosanna Coomar Tagore, p. 123. 
“Who shall get the land left by the river? 
A river increases on one side and decreases on the other. This cannot 
be helped. 


The land, forsaken by a river owing toits taking a different course, 
falls to the share of him who is the owner of the land adjacent tothe bank. 
When a land is divided int» two or more parts by the violent course of a 
river, it shall belong to the former owner-” 


(d) Colebrooke, Vol. I, p. 445. Note on verse 43, of Parasara last para. 


1. Mitakshara, Ch. I, S 1, Plac. 11.” N 

2. Narada, 1 § 86, 87. S. B. En Vol. XXXIII, p. 62. 

3. Mitakshara, Chapter on Possession. Sec. 3, Plac. 3. Macnaughten, 
page 201. 

Also Mitakshara—Title, Possession without a title, Sec. 5 Plac. I & 4, 
Macnaughten, p. 212. 

4. Narada I§ 88. S. B. E., Vol. XXXIII, p. 62. aor 

5. Narada I § gr. S. B. E. Vol. XXXII, p. 63 .Brihaspati IX, 26 to 30. 
Pp- 313) 314. 
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from the rule of prescription?. Thus Narada states :? “The 
property of women and of kings can never be lost even though 
it be enjoyed for hundred years by strangers who have no title 
to it.” 


According to the Hindu law twenty years’ possession creates a 
prescriptive right. The text of Gautama already ‘referred to does 
not enumerate possession as one ground of the acquisition of title. 
The explanation of the author of the Mitakshara is that this text 
of Gautama is merely perceptive, vsz.: “It merely enjoins the 
duties of the several tribes and furnishes no proof that the modes 
of acquiring property are to be ascertained solely by reference 
to scriptural authority.”4 This rule of prescription only applied 
to the cases of open possession, whereas the rule in Narada rela- 
ting to many “ hundred years” and “ three ancestors or genera- 
tions” applied to concealed possession. Our law-givers recognised 
the rule of presumption that possession is proof of title’. 

Coming to the other question, namely, as to the persons who 


can own property, there are traces in the law books of properties 
being owned by village communities. Certain privileges are 





1. Wagnavalkya Vyavaharadhyaya §. 29. Mitakshara (Title) ‘Title 
without Possession,’ Sec. 6, Plac. 9 & 10, Macnaughten pp.-‘221, 222; also 
Narada I, § 93, S. B. E., Vol. XX XIII, p. 64. 

2. Narada I, § 81, 82, 83. S. B. E., Vol. XXXIII, p. 62. 

Mitakshara (Title) ‘Effect of Possession ’ Ch. III, S. 3. Plac. 13. Mac- 
naughten, p. 207. See Bribaspati IX, § 13 & 14. S.B. E, Vol. XXXIII, p. 311. 
Cos pareas regards property held in trust Brihaspati IX. § 11, 12 pp. 310, 311. 

See also Manu, Ch. VIII, p. 149 and Narada I, § 82. S. B.. E., Vol. 
XXXIII, p. 62. 

3. See Yagnavalkya Vyavaharadhyaya, § 24. Brihaspati, however, fixes 
a period of 30 years—IX, § 7. S. B. E. Vol. XXXIII, p. 310. 

Narada, however, refers in verse 82 ouly to pledges and the rest, and 
in verses 87 and 88 holds that enjoyment without a title for ever so long a 
period does not create prescriptive title ; that, however, is not the sense of 
Yagnavalkya’s text but the author of the Mitakshara apparently tries to 
reconcile the texts of Narada and of Yagnavalkya by stating that the text 
of Yagnavalkya refers to produce of the land of the property so held and not 

-to the property itself, 

4.. See also Mitakshara (Title) ‘ Effect of Possession ’ Ch. III Sec. 3 Plac. 
3and also Note to p. 202, Macnaughten’s Mitakshara. (Title-Possession 
without a Title). 

5. Ch.III, S.5, Plac. 1 & 4 Title without Possession, Macnaughten 

212, 213 
F 6. Plac. I, Ibid 217. vis zaa is 
35 9. Plac. 1 & 7, Ibid p. 217 & 221 ose eee 
Brihdspati, IX § 29 to 31, Vol. XXXIII S. B. E. p. 314. 


2 
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given to villagers as such by Manu. Vagnavalkya, in Chap. II, 
verse 187, states: ‘‘ He who appropriates the property of a com- 
munity and he who tramsgresses its usage shall be made to 
forfeit all his property and be banished from the kingdom.” The 
commentary in the Mitakshara on the term “property of a com- 
munity” (ganadravya)is “that wealth which is the common 
property of all the collective body of people of a village, and the 
like.” So it is you will find in almost all the jaw books that the 
king is directed to recognise the laws of guilds, corporations, 
assemblies, etc. +. 


Long prior to the time when the Mitakshara came to be writ- 
ten we find the theory of family property giving way to the com- 
paratively modern theory of individual property. The joint 
family was apparently showing signs ot decay and the disin- 
tegrating forces at work gave rise to individual ownership. To 
this state of things the author of the Mitakshara had to address 
himself. The recognition of a right by birth in the sons js the 
first step in disintegrating the family. Again, with the usual 
skill of our commentators, he started with the leading text of 
Vagnavalkya? which gave the succession to the wife and the rest 
and proceeded to explain away the contradictory passages in which 
the wife’s right was not recognised. It must, however, be obser- 
ved that search as we may the books of our !aw-givers, we shall not 
be able to find anything in them to support the rule of survi- 
vorship made applicable to joint families by decisions of the 
Judicial Committee * and other Indian decisions, The author 


` of the Mitakshara first deals with the rights of sons and 


declares that they have rights by birth in their fathers’ or grand- 
fathers’ property. He nowhere mentions the right of survivor- 
ship whichis now settled to be the main characteristic of a 
Mitakshara co-parcenary. Ifit be said that iu the first chapter 
the author deals only with self-acquired or separate property, 
then we are necessarily driven to the conclusion that the author . 
ofthe Mitakshara nowhere deals with co-parcenary property 
and with sons’ rights in co-parcenary property. Apart from 
this the references to fathers’ and grandfathers’ property and the 





1. Manu, Ch. VIII, § 219 to 221. S. B. E. Vol. XXV, p. 293. 
2. VYagnavalkya’s Vyavaharadhyaya, § 135 & 136. 
3. Appoovier’s case (1866) 11 M. L A. 75: 
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affirmance of sons’ rights in such property immediately on their 
birth will show that the author is dealing with both self-acquired 
and co-parcenary property 1. 


The rule of Yagnavalkya affirming the right of the wife and 
the rest? clearly applies to any kind of property held by the de- 
ceased owner whether it be the self-acquired or. separate property 
of the person or his share in co-parcenary property. ‘The rule as 
to re-united persons mentioned by Vagnavalkya® is only a rule of 
preference in the law of succession. The author of the Mitak- 
shara takes it as an exclusive rule or as an exception to the rule 
as to the wife*. This cannot be correct as the same verse refers 
to another rule which is clearly a rule of preference®, 7. e., the rule 
as to whole blood, though, to suit his previous explanation, the 

. author of the Mitakshara takes the whole brother to be the 
re-united brother. Some of the conflicting texts cited by the 
author of the Mitakshara denying the right of the wife afirm 
that the husband’s property is taken by the father or brothers. 
The author of the Mitakshara, in holding that these texts had no 
reference to a person who held separate property who died divi- 
ded, went as far as he could at that stage of development of the 
law but could not be said to bave affirmed positively that the 
rule of Yagnavalkya had no application to any other case. He 
could not have said so as the rule itself was general. 


Left toitself the next stage in the.development of the Hindu 
law would be the literal enforcement of the rule ef Yagnaval- 
kya according to its natural construction, or at least the 
affirmance of the right of the wife, daughter ‘and daughters son 
to succeed to all ‘kinds of property in preference to all except per- 
haps the father and the brother with reference to joint property. 
But the absence of a systematized commentary in later times, due 
perhaps to the disturbin z influence of frequent Muhammadan in- 
vasious and, the intervention of British lawyers steeped in English 





1. Mitakshara, Ch. I, S. 1. Plac. 21, 24. Colebrooke’s Trans. pp. 14 and 
1g and Ch. I, S. 5, Plac. 2, 9, 10 & tt. Colebrooke’s Trans, pp. 32 and 35. 

2. See Vyavahara Adhyaya § 135, 36. 

3. Yagnavalkya II § 139. 

4. Mitakshara, Ch. IJ, S.9, Plac. 1. Colebrooke’s Trans. p. to3. 

5. Here it may bo useful to note that the construction which we have suggested 
of the text of Yagnavalkya 1s exactly the same as that made by Apararka in his 
Commentary on Yagnavalkya Smriti, 21 M, L, J. pp, 366, 367. 
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notions, of administering law which led to the stereotyping of our 
Hindu law, arrested this growth. In fact the author of the Saras- 
vati Vilasa seems to suggest this very principle in Placitum 482 
and Brihaspati expressly affirms that the wife will be entitled to 
take all property whether divided or undivided of her husband.+ 
“Here it is said : ‘ The right of taking his heritage belongs to 
the wives of an undivided man’; z.e., though their husband’s 
gnatis may be alive the right of taking his share belongs to his 
wives alone, though he is an undivided man, just asin the case of a 
divided man, by an extension of the rule, because by the absence of 
his brothers there isan establishment of speciality over the herit- 
age of all of them by the termination of that of each of them in 
succession?.” The more correct rendering is this: “Though 
their husband’s gnatis may be alive, in the absence of his (hus- 
band’s) uterine brothers as there is an establishment of a 
restriction over or in respect of the heritage of all of them even 
in the state of non-division (z. e., even when they are undivided) 
by the termination of them severally, the right of taking his 
share belongs to the wife alone by the extension of the rule as re- 
gardsa divided man.” There is no text in any Smriti excluding 
the wife in a case when a husband died leaving no ‘father nor 
brother but other coparceners.4 However, we must be thankful to 
the Judicial Committee for the small mercy granted tous when 
they laid down that whatever be the status of the family, proper- 
ty held by a member separately is governed by the rule of succes- 
sion contained in the Mztaksharva. The so-called right of sur- 
vivorship can at best be only a rule of succession even in respect 
of property held in coparcenary. 


1. S.B.E, Vol. XXXIII, p. 377. « Although kinsmen (sakulyas), although 
his father and mother, although uterine brothers be living, the wife of him who 
dies withont leaving male issue shall succced to his share.” 

But see also Brihaspati. § 53 & 54 S. B, Eọ„ Vol. XXXIII, p. 378 which must be 
regarded as later interpolations. 

53. “The husband being separated (in interest from his former co-parceners) 
his wife shall take after his death a pledge and whatever else is recognised as property, 
excepting the immoveable wealth. 

54. A wife though preserving her character and though partitions have been mad® 
is unworthy to obtain immoveable property. Food or a portion of the arable land 
shall be given to her at will (for her support.) 

2. Saraswati vilasa p. 482, Foulkes, p. 97. 

3. Katama Nachiar v. Rajah of Shivagunga : (1863) 9 M.I.A, 539 ; and Chowdhry 
Chintaman singh v. Mussamul Nowlukhe Konwari (1875) 2 I. A. 263, 
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While it is so doubtful whether the rule laid down in 
Yagnavalkya as regards the succession of the wife and the rest 
is restricted and has no general application and whether there is 
any such thing as a right of survivorship in the case of joint 
undivided property, there can be no doubt that in the case of 
reunion our authors never intended the peculiar rule of 
survivorship to apply, at any rate in its entirety. It is a mat- 
ter for extreme regret that notwithstanding an express order 
of succession relating to a reunited family prescribed both in the 
Smritis: and in the commentaries? our courts should not have 
given effect to the same.* By this the widow is denied the rights 
which even those commentators whoare not by any means 
favourably disposed towards females recognise. : 

Before proceeding to the next subject I may state here the . 


position_of women with respec ty. [have already said +4 


that it is not correct to say that our law-givers in any way counte- 
nanced the theory that women should be ina state of dependence, 
Again, the texts declaring that women were dependent mean only 
that they were confined almost to the house and did not mix with 
males and had no occupation except the discharge of their duties 
in the household when protected by others." In fact the texts refer 


ay 





1. See Manu IX, § p. 210-212; Yagnayalkya II, § 138 & 139. 


33. See Mitakshara II, 9 pl. 4-13. Colebrooke’s Translation pp. 103-105, Madha- 
viya §,47. Burnell p- 34 to 37 Vardarajah Burnell pp. 62 to 56, Smritichandrika XII, 
pl. 21 to 26, Krishnasamy Aiyat’s Translation pp. 215 to 216. Vivada Chintamani p: 
308; Viramitrodaya, Sarkar’s translation’s Ch. VII pl. 4-8 p.300. Vyavahara Mayuka 
IV. 89, pl. 5-13. Borrodailes’ Translation pp. 85 to 88. 

3. See Narasimhacharlu v, Singaramma: 19 M. L. J. 719, s.c. I. L. R. 33 M. 165. 
Kristraya v, Venkatramayya : 19 M. L. J. 723. 

4. Yagnavalkya, Ch. 2, § 48. 

« Women also who are independent, such as milkwomen and wives ot virtuous 
may institute judicial proceedings.” Macnaughten, Vol. I, Ch. IV, 8. 1, § 15, p. 228. 

« A debt contracted by the wife of a herdsman, distiller of spirits, public dan- 
cer, washer or hunter, shall be discharged by the husband (because he is supported 
by his wife)” Vishnu, Ch. IV, § 37, 8. B. E., Vol. II, p. 45. 

A debt contracted by the wife shall never bind the husband, unless it had 
been contracted at a time when the husband was in distress. Household expenses are 
indispensably necessary.” Narada, I, § 18.8. B. E, Vol. XXXIII, p. 47. 


« The wives of Washermen, huntsmen, cowherds and distillers of spirituous 
liquors are exempt from this rule. The income ot these men depend upon their 
wives, and the household expenses have also to be defrayed by the wives. Narada, 
1,§ 19. S. B. E, Vol. XXXIII, p. 47. The text of Narada, 1, § 34 S. B. E. Vol. 
XXXIII p. 51 and § 415. B. E. Vol. XXXIII p. 138 only show that the want 
of independence is in relation to tbe disposal of property while the first text 
merely states the position occupied by the respective members of the household in 
respect of society. Compare Bribaspati 24 § 4. 8, B. E. Vol. XXXII p. 368, 


Ve 


\ 
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to the.wives of traders, artisans, etc., who had occupations of their 
own and declared that such women were independent.*? Gauta- 
ma and other writers explain the want of independence as rela- 
ting to the performance of rites and ceremonies. ‘A wife is not 
independent with reference to the fulfilment of the sacred law.” 
This viewalso receives support from the texts which show the 
veneration with which certain women are and ought to be regard- ' 
ed and the concern displayed by our law-givers to inculcate res- 
pect and regard for wives and women generally. Be this as it 
may, there can be no doubt that our sages showed practical sym- 
pathy for our women and advanced their position in a practical 
manner. AsI have already said, women can hold property in 
their own right according to the Hindu law. Manv of them have 





1. “But the debts of the wives of. washermen, fowlers, milkmen and wine 
vendors, shall be paid by their husbands. For the latter depend entirely on and 
their families are supported by, the former.. This rule holds good where the 
women manage families and the men are simple and without any distinction of 
caste.” Vivadachintamani translated by Prasanna Comar Tagore, p. 40. 

2. Gautama, Ch. XVIII § 1. S.B.E. Vol. II, p. 270. 

3. Usanas Ch. I, § 30 to 37 Dutt’s Translation pp. 192, 193. 

30. Ofjall elderly persons, five are to be particularly [adored], viz., the father, 
the mother, the spiritual guide, the teacher and the priest: of them the first 
three are the foremost; and of them a mother is to be particularly adored. 

31. One who gives habitation even for a day, one who gives instruction 
even for a moment, the eldest brother and the protector [or the husband in case 
of a woman] are the five Gurus (elderly persons worthy of respect). 

32. These five should be adored by one, seeking one’s own well being, with 
one’s best personal exertion or even with the renouncement of one’s own life. 

33. With disinterestedness and renouncing all, a son should, devotedly, 
serve them both, so long as the father and the mother live. 

34. The father and the mother being pleased with their son’s accomplish- 
ments, the son, by this deed, attains to [the fruition of] all [his] works. 

35. There is no deity equal to the mother ; there is no guru (elder) equal to the 
the father; there exists no return of their good offices. 

36 & 37. One should—by deeds, thoughts and words-do unto them what 
they like. Without being commanded by them, one should perform any religious 
rite, excluding those which yield emancipation and the daily and obligatory rites- 
[To serve the parents] is laid down as the cream of religions, yielding delightful 
fruits in the next world. 

See also Usanas, Ch. III, § 31 to 33, Dutt p. 206. 

31. The mother’s sister, maternal uncle’s wife, mother-in-law, father’s sister, 
and the wives of all the elders, should be adored alike unto the preceptor’s wife. - 

32. The wife of an elder brother, those of kinsmen and relations, mother’s 
sisters and father’s sisters and elder sisters, should be saluted by touching the feet, 

33, One should treat them all like his mother, but the latter is superior to 
them all. 

Atri. Ch. I § 149 Dutt p. 304 :--There is no sastra superior to the veda; there 
is no elderly person superior to the mother; and there is no friend superior to 
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not merely rights of inheritance but some of them such as the 
mother, wife, sisters, daughters, etc., are entitled, according to our 
law-givers to certain shares where a partition is made even in res- 





charity both in this would and in the next. But what is given toan unworthy 
person, consumes the family up to the seventh generation. 

See also Yagnavallrya Ch. I, § 81, 82 Dutt p.15. 

81. Remembering the vow of women, being faithfully devoted to one’s own 
wife, and being influenced by desire proportionate to (hers), one can know (his 
wife], (even at any other time except the menstrual period), for it is laid down 
in the smritis that women’ should be protected by every means. Yagnavalkya. 

82. Women should [always] be adored by the husband, brother, father, 
kinsman, mother-in-law, father-in-law, hushand’s younger brother and the other 
relatives with ornaments, clothes and food. 

See also Manu, Ch. III § 55 to 59 and 60 to 62. 

. 55. Married women must be honored by their fathers and brethren, by their 
husbands, and by the brethren of their husbands, if they seek abundant pros- 
perity. ‘ 

56. Where females are honored, there the deities are pleased; but where 
they are dishonored, there all religious acts become fruitless. 

; 57. Where female relations are made miserable, the family of him who makes 
them so, very soon wholly perishes ; but where they are not unhappy, the family 
always increases. 

58. On whatever houses the women of a family, not being duly honored, 
pronounces an imprecation, those houses, with all that belong to them, utterly 
perish, as if destroyed by a sacrifice for the death of an enemy. 

59. Let those women, therefore, be continually supplied with ornaments, 
apparel and food, at festivals and at jubilees, by men desirous of wealth. 

60. In whatever family the husband is contented with his wife, and the 
wife with her husband, in that house will fortune be assuredly permanent. 

61. Certainly if the wife be not elegantly attired, she will not exhilarate her 
husband ; and if her lord want hilarity, offspring will not be produced. 

62 A wife being gaily adorned, her whole house is embellished; but, if she 
be destitute of ornaments, all will be deprived of decoration. 

See also Apastamba Prasna I Patala IV K. 14, § 6 and9. S. B. E. Vol, II 
p. 51. 

6. Towards a mother-grand-mother and great-grand-mother) and a father 
(grand-father and great-grand-father) the same obedience must be shewn as 
towards a teacher. 

9. The feet of (elder) brothers and sisters must be embraced, according to 
the order of their seniority. 

See also Vishnu Ch. 31,§1to10. Dutt p. 887 and S. B'E. Vol. 7, pp. 128, 
129. 

1&2. (One's) mother, father, "and preceptor are called one’s great gurus 
(venerable elders). : 

3. One must perpetually serve them. 

4. Let him do their commands. 

5. Let him do what is pleasant and‘beneficial to them. 

6. Without their leave he shall not do anything. 

7. These (one’s parents and preceptor) are the three vedas, ¡these are 
the three regions, these are the three fires, these are the three gods Brahma, 
Vishnu and Siva. 
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pect of joint property.! ` Again, in the case of a partition if the 
mother and the other females can claim shares from the sons, it 
cannot be said that they have no such right as against the bro- 
thers, etc., of the husband., The courts in this presidency have 
held, and it seems now to be settled? that the rule as to shares of 
females is not applicable in this Presidency, and it is immaterial 
to consider whether this was owing to Hindu society in Southern 
India not being ripe for the development indicated in the law. 
books or to the inadvertence or ignorance of those who were then l 
concerned with the administration of justice in British Indian 
courts. The Mitakshara which holds very advanced views on 
many subjects, including rights of women, made no distinction 
between the nature of property inherited by males and that by 
females. But our early I¢nglish lawyers who were more familiar 
with the principles prevailing in the Dayabhaga School introduced 
the limitations and restrictions prevailing in that school in 
respect vf estates taken by widows and others.® 


As according to the highest judicial authority it is not permis- 
sible fora judge to enquire whether a particular doctrine is dedu- 
cible from the earliest authoriies, and all that one should do is to see 
whether it has been received in the particular school he has to 
deal with, the discussion as to the wife’s right of succession and as 
to shares of females will be purely academical. But such a discus- 
sion, however, will be important when any legislation attempts 
to deal with these questions. 


There is one principle definitely settled in the Hindu law 
of property, vzz., that property once vested cannot be divested. 
There are various instances as to the application of this principle. 





8 The father is the (garhapatya) household fire, the mother is the ceremonial 
(dakshina) fire, and the preceptor is the sacrificial (ahavaniya) fire. 
. .9. Futile are the acts of him, by whom these three are dishonoured. 
10. Devotion to mother conquers this world, devotion to father conquers 
heaven, and devotion to preceptor conquers the region of' Brahma. 
See also Vishnu Ch. 32 §2,3&7. Dutt p.888 and S.B.E. Vol. 7 pp: 129 
& 180. 
2. Likewise the wives of those of their same caste. 
3. Likewise the mother’s sister, the father’s sister, the elder sister. 
7, Even a stranger's wife shall be addressed as mother, sister, or daughter. 
1. Mayne’s Hindu Law, Paragraph 477. 
2. Do. p- 478. 
3 Do: Paragraph 609 and also3 M. H.C. 312 and Mayne 
do. 798. 
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The principle is not peculiar to the Hindu law but is ove of 
universal application, It was sought to be applied recently in 
English courts in the case of the deceased wife’s sister whose 
marriage with her deceased sister’s husband has been declared 
by a recent Act of Parliament to be legal.? 


A b 
I now turn to the question of courts and procedure. As W 


gards courts we start with the wel-worn theory that the king 


«is the fountain of justice and so he is at the head of the court ad- 
ministering justice with the aid of learned men versed in the law. 
The conception of sovereignty and the theory of punishment 
laid down in Manu’s Code are so singularly advanced and so 
juristic as to justify the statement that Austin has been anticipated 
ages ago by our sages. In the absence of the king or even in his 
presence there is the Chief Justice. There are several gradations 
of courts mentioned in our law books.” These are (I) persons 
‘Specially appointed by the Ruler;(2) Puga or assembly of 
townsmen ; (3) Sreni or companies of traders ; (4) family. 


Manu’s description of a court of justice is to be found 
in Chapter VIII? Here again it is said that Manu gives 
only an ideal description of what ought to be and not an 
actual description of what existed at the time. Apart from the 
fact that courts are referred to in Vajnavalkya and in more 
detail by Narada and Brihaspathi, two of the most recent and 
advanced of the Smriti writers, we have an elaborate procedure 
set out, as will be shown presently, by our Smriti writers and 
commentators which will not be the case if there is only an ideal 
description of courts in the codes. There was no reason to forge 
an elaborate procedure, and that in detail, if there had been no 
courts in actual practice. Further, if it is true that dramas are 
written portraying the actual state of society at the period to 
which the scene relates, we have in the “ Toy-cart” (Mrichhaka- 
tika) a whole scene portraying a trial in a Hindu law court as 
it existed at the time. 





1. Hill v. Mathie (1911) 1 Ch. 310. 


2. See Macnaughten Vol. I, p. 223 and see also Narada Introduction I, 
§ 6 and 7 $. B. E. Vol.33, pp. 6 and 7. 


3. §44t0 46. S.B.E. Vol. XXV p. 261. 
3 
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1- -The King’s Court had an equal and concurrent jurisdiction 
with other courts and a suitor might file his suitin the king’s 
court without proceeding’ to the lower court and it wasalsothe 
final court of appeal.t The king, as supreme ruler, was alone 
entitled to decide knotty law cases, and he was enjoined to 
appoint competent persons as members of his court.2 As, ac- 
cording to our sages, one-quarter of the iniquity committed falls 
upon the assesors of the court these are enjoined to divest them- 
selves from both love and hatred and deliver a fair opinion.? Yajna- 
valkya mentions? that the King in his court should be “ divested 
of anger and avarice.” The author of the Mitakshara comments 
upon this as follows :* ‘Conformity to the sacred codes having: 
i been already enjoined this injunction seems to be superfluous 
but it ts used to show the paramount necessity of such conduct 
‘Anger’: impatience of temper, ‘ Avarice excessive desire of 
gain.” When the paramount necessity of the King being. im- 
partial, etc., is insisted upon by our law-givers it is needless to de~ 
clare that the same qualifications are insisted upon in the case of 
judges or assessors of the court.* Yajnavalkya says”: “Persons who 
ES = SIR GASES AER as Sv Pde Aa nines eae ae nese 


1. See Mitakshara, Ch. IV, S. 1, Pl. 4,5 and 6. Mac., Vol. I, pp. 224, 225.; 

Brihaspati I, § 31. S.B.E., Vol. XXXIII, p. 282. 
' 2. Narada, Introduction III § 4 and 5. 8.B.E., Vol. XXXIII, pp. 36 
and 37. : i g 
4 “Let the king appoint as members of a court of justice, honore- 
ble men, of tried integrity, who are able to bear, like good bulls, the bur- 
den of the administration of justice.” 

5. “The members of a royal court of justice must be acquainted with 
the sacred law and with rules of prudence, noble, veracious and impartial 
towards friend and foe.’ See also Yagnavalkya, Ch. II, § 2, and Mitakshara 
Ch. I, S. 1, Pl. 9 and to. Mac., Vol. I, p. 135. 

3. Narada, Introduction III, § 12 and 15, S. B. E. Vol. 33, PP 38 and 39. 

12. " One-quarter of the iniquity goes to the offender; one-quarter 
goes to the witness; one quarter goes to all the members of the court, one 
quarter goes to the king.” 

15. “Therefore let every assessor of the court deliver a fair opinion 
after having entered the court, discarding love and hatred, in order that he- 
may not goto hell.” . 

4. Yagnavalkya, Ch. II, §1. Mitakshara, Ch. I, S. 1, PI. 2. Macnaugh- 
ten, Vol. I, p. 133 

' 5. Mitakshara, Ch. I, S. T, Pl. 8. Macnaughten, Vol. I, p. 135. 
6. Mitakshara, Ch. I, S. 1, PI. 5. Macnaughten, Vol. I, p. 134 
7. Yagnavalkya, Ch IL, § 2. Mitakshara,jCh. I, S.1, Pl. g. Macnangh- 


ten, Vol. I, p. 135: oe 
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are versed in literature acquainted with the law, addicted to 
truth and impartial towards friend and foe, should be appointed 
assessors of the Court by the King.’? The commentary of the 
author of the Mitakshara on “impartial towards friend and foe” 
is “divested of enmity, affection, partiality, prejudice and the 
like.” Inthe case of judges receiving bribes the law prescribes 
confiscation of their property besides retrial of their decisions.” 


The court is enjoined to give its judgment upon equitable 
grounds also. It must conform to the law or custom.4 ‘These 
are sources upon which the judgment must be based. Equity 
based upon reasoning is also one of such sources. ‘Thus Narada 
States: ‘The only firm friend which follows you even after death 
is justice ; everything else is extinct with the body.” When law 
suits are justly decided, the judges obtain their own absolution. 
Their innocence depends on the justice of the decisions; therefore 
should eguztable judgments only be pronounced.”6 Again, later on; 
he states: ‘That is not- a judicial assembly where the elders are 
missing nor are they elders who do not pronounce a just opinion 
nor is that a just opinion which is against equity nor is that 
equitable which is contaminated with fraud.”’” 


Our European critics, speaking of the Smriti writers, say 
that the conception of truth inculcated in the codes is radically 
below the mark, and most of our European judges and others 
often make sweeping remarks as to the perjury stated by them 
to be prevailing among the Indian witnesses generally and as- 
cribe it to the low ideal supposed by them to be held out in our 





1. Mitakshara, Ch. I, S.1, Pl. 10. Macnaughten, Vol. I, p. 135. 

2. Vishnu, Ch. V, § 180. S.B.E., Vol. VII, p. 39: 

3. Brihaspati, Ch. I, § 24. S.B. E., Vol. XXXIII, p. 280. 

4. See Vagnavalkya, Ch.II,§5. Mitakshara, Ch. V, S.2, Pl.x. Mac- 
naughten, Vol. I, p. 141. See also Mitakshara, Ch.IJ,S.1, PL 25. Macnaugh- 
ten, Vol. I, p. 140. - 

6. Jolly’s Translation of Narada, Ch. II, § to and 11, p. 13. 

6. See Narada, III Introduction § 7, 8. B. E. Vol. XXXIII, p. 37, “When 
law suits are decided properly, the members of the court are cleared from 
guilt.. Their purity depends on the justice (of the sentences passed by 
them) Therefore one must deliver a fair judgment.” 

7. Narada, Introduction II, S. B. E„ Vol. XXXIII. p. 40. ‘That is not 
a judicial assembly where there are no elders. They are not elders who 
do not pass a just sentence. Thatis not a just sentence in which there is 
‘go'trath, That is not truth which is vitiated by error.” 
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books. Itis ‘a question whether it can be true asa matter of 
fact whether perjury prevails to any greater extent here than it 
does among the witnesses in European countries. In every 
country the same motives will contribute to make a witness 
speak falsehood, and it cannot be that those motives are greater 
in India than in other countries. But be this as it may, it is ab- 
solutely incorrect to say that the sages do not inculcate anything 
but absolute truth as an ideal. In Manu’s Code there may be 
some passages which at first sight seem to suggest that it is 
permissible to speak falsehood. But it must be remembered 
that Manu’s Code is not merely a Code of Law but also a Code for 
the actions of persons in life. In saying that falsehood 
isspoken incertain cases he is merely stating what usually 
happens as a fact and cannot be supposed to mean that he 
permits the speaking of falsehood in those cases. He is not deal- 
ing with witnesses who have to speak in a court of justice. 
With reference to these it has been the concern of our law-givers 
to emphasise that they should speak the absolute truth. What- 
ever may appeal to a witness, whether it can be a feeling of 
supernatural fear or fear in this world by way of punishment or 
otherwise has been appealed to.” The concern shewn by our 
law-givers to have “ justice” administered to parties absolutely , 
contradicts the theory that something less than absolute truth is 
inculcated.* This is not all. The passages in Narada show com- 
pletely that what is insisted upon isthe absolute truth, the 
whole truth and nothing but the truth. What nobler praise can 
be bestowed upon truth than the following: 4 ‘S. azo. Truth 





1. Manu, Chapter VIII, § 103, 104 and 112. S. B. E., Vol. XXV, p. 272, 
Brihaspati, Chapter VII, §35. S. B.E, Vol. XXXII, p. 303. Apparently 
the author has the object of minimising the motives for falsehood and does 
not state them with any intention of preferring falsehood to truth. That is 
apparent from Manu, Chapter VIII, § 3. S. B.E., Vol. XXV, p. 273 and by 
the direction that the judgment based on false evidence shall be reversed. 
Manu, Chapter VII, § 117. S. B. E., Vol. XXV, p. 274. 

2. Narada, Ch. IV, §1, 10. S.B.E., Vol. XXXIII, pp. 244 to 246. Brihas. 
pati, Ch. VII, § 19 to 22, S.B.E., Vol. XXXIII, p. 301. Manu, Ch. VIII, pp. 81 to 
83, 89, 90, 93) 94, 95 to 100, IIg to 122. S.B.E. Vol. XXV, pp. 269 to 272, 274. 

3. Narada, Ch. III, § 3 to 18. S.B. Ey, Vol. XXXIII, pp. 36 to 40. 

4. Apasthamba Prasna II, Pat. II, Kh. 29, § 7 to10 S. B. E, Vol. II, pp. 
170, 17% l 

Gautama, Ch. IX. § 68 and Ch. XIII § 31. S. B. KE, Vol. II, PP. 226 and 249, 
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‘is said to be the one unequalled means of purification of the 
soul. S. 21r. Truth weighs more heavily than a thousand horse 
sactifices. S. 214. Truth is the greatest gift, truth is the most 
efficacious kind of austerity, truth is the highest duty in the 
world, thus it has been revealed tous. S. 226. There is no 
higher virtue than veracity, nor heavier crime than falsehood.” 


The consequences of falsehood are stated in the following 
passages : “S. 221. Neither relations, nor friénds, nor treasures, 
be they ever so great, are able to protect those who are about to 
be plunged into the tremendous darkness (of hell). S. 216. By 
uttering a falsehood thou wilt precipitate thyself into a most 
dreadful hellish abode. S. 225. Those places of abode which are 
destined for the murder of a Brahman and those which await 
the murderer of a woman or child, and the regions awaiting an 
ungrateful man are reserved for a false witness.” 


The happiness and welfare of a people depends largely on 
the pure administration of justice and the bulwark of the British 
rule in ‘india mostiy depends ‘on it. Our law-givers were 
fully alive to this principle and with this object insisted upon 
high qualifications for judges and made them administer justice 
equally, impartially and fearlessly upon pain of punishment both 
in this world and’ the next. Brihaspati says: “ Judges passing 
unjust sentences, those who live by taking bribes and those who 
disappoint confidence placed in them, all such shall be banished 
and Vishnu and other writers add confiscation of property in the 
case of bribe-taking. In fact, an iniquitous judge, a false wit- 
ness and a murderer of a Brahmin, etc., are treated similarly and 
are all stigmatised as having committed heinous crimes.? T’his 
regard for the pure administration of justice by our Hindu sages 
is quite in keeping with our own times and one is reminded of 
the speech of the present Lord Chief Justice of England when 
responding to the toast of His Majesty’s Judges in the Lord 
Mayor’s Banquet a few years ago: “ Time was when the judges 
had stood between the Crown and the liberties of the people and 
protected the people. He hoped that the time would never come 


See Also Gautama, Ch. XIII, § 7,12 to 23. S. B. B., Vol. II, PP- 246, 248. 


Narada I, § 201 to 207, 210 to 216, and 216 to 22s. S.B. E. 

pp. 9n 92 aaa Bite. 7) ; 25: S. B. Ey Vol. XXXIII, 
1, Vishnu Ch. V, § 180 8. B. E., Vol. XXXIII, p. 39. 
2. Brihaspati Ch, VII, § 21, 8, B. E. Vol XXXIII, p. 301, 
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when it would be considered that the Executive Government was 
to be its own interpreter of Acts of Parliament. He trusted that 
His Majesty’s Judges would al ways be regarded as the impartial 
tribunal to whom was to be given the duty of interpreting Acts of 
Parliament. The Judges did not court popularity-that wasthe last 
thing they ought to do—but there was not one of them who did 
not rejoice that the Bench was trusted by the Community. 
Whatever may be the feelings of individuals there was a deter- 
mination among all His Majesty’s Judges to devote the whole 
of their energies to their judicial work. It was not given to all of 
them to be a Mansfield, an Eldon, a Cairns or a Jessel; but at 
least every Judge, from the highest to the lowest, might strive 
that when he put off his ermive for the last time the public 
criticism of his life might be: ‘‘ He was an upright and fearless 
Judge.” These last words are to be engraved in letters of gold 
and we believe our Indian judges are quite alive to these sen- 
timents and recognise that thereisa duty which they owe to 
their office apart from their own personal conceptions. 


It may also be well to quote the opinion of the Lord Chief 
Justice as to the reasons for this state of things in England: 
“« To what did they attribute the confidence which was felt in the 
judiciary of this Empire? In his opinion, it was toa large ex- 
tent owing to the fact that their ranks were recruited from the 
experienced members of the Bar. He had often spoken with 
men of other countries of the system under which the judges 
were trained to their duties without practising at the Bar and 
he was satisfied that the main reason for the high. regard in 
which the English Bench was held was that it was recruited 
from men who, in their profession, had learned boldness, 
impartiality, respect for other people’s opinion and freedom of 
speech.” Well may those who are concerned in the making of 
our judges ponder over these sentiments of the Lord Chief 
Justice. 


(To be continuedy}— 4-51 7 : 
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TRANSLATION 
OF 


APARARKA’S COMMENTARY ON YAGNAVALKYA. 


(Continued.) 


“ He who, after betrothing a damsel to a person, 
withholds her from him, shallbe punished by the 
King and made to pay the expenses with interest ; 
but if she dies, he shall take what was given by him 
for the girl, taking into account the expenditure on 
both sides.” 146. 


He who, having given by word of mouth,a maiden to a bride- 
groom devoid of any fault like impotency etc.,takes her away for 
another and better bridegroom (z. e., does not give), is punishable 
by the King. To whatever extent of expenditure of money was 
made by the bridegroom so much should be given with interest to 
the bridegroom, z.e., should be made to give by the king. Similarly 
when the girl dies before marriage, the amount given for the 
purpose of marriage by the bridegroom to the bride’s father, 
after taking into account the waste of wealth on the part of the 
bride’s father and the bridegroom, the balance, the bridegroom 
shall take. 


It has been mentioned that the husband shall take the de- 


ceased woman’s wealth in particular cases. Now the author. 


says that if a woman’s wealth is taken in times of famine, etc., 
it need not be returned by the husband. 


A husband is not liable to repay'to his wife pro- 
perty taken by him during famine, for the perform- 
ance of religious duty, during illness, or while under 
duress. 147. 


Famine: (t.e.) absence of food. Performance of religious duty: 
(z.¢.) What should be done of necessity, but not optional acts. 
Illness ; (¢.e.) Intense and chronic—for remedying it. Duress: 
Imprisonment by chains, etc. For these reasons, in the absence of 
one’s wealth, these dangers should beaverted with (one’s) woman’s 


wealth and ifthere is no wealth to enable one to repay, it need’ 


not be returned to her. This is in reference to times of distress, 
when a loan, etc., is not obtainable. 


Sloka 
1466 


Inheritance 
to Stridhan. 


Sloka 
147. 


Husband’s 

liability to 

repay wife’s 
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So also Devata :—The wealth given toa woman, jewels, sulka 
and her gains are stridhanam (a woman’s peculiar property). Of 
this property she should herself be the enjoyer. The husband is not 
competent to take it when he is not in distress. 


“ When he spends it uselessly for enjoyment, that wealth, 
should be returned to women with interest. But in averting:calami- 
ties affecting the son, he can utilize woman’s peculiar property:” 

Expenditure for purposes like gambling, music, etc. is use- 
less expenditure. As to enjoyment,—it is expenditure in women, 
food and drink, etc. In remedying dangers to one’s son, woman's 
wealth can be utilizd (z.e.) can be be taken, This is the meaning. 


Katyayana:—“ Neither the husband, nor the son, nor the 
father, nor the brother have power to use or to alienate the legal 
property of a woman. And if any of them shall consume such 
property against herown consent he shall be compelled to pay 
its value wzth interest to her,and skall also pay a fine fo the King.” 

“ But if he consume it with her assent, after an amicable 
settlement, he shall pay the principal only, when he has wealth 
enough to restore it. ‘ Whatever she has put amicably into 
the hands of her husband afflicted by disease, suffering distress, 
or sorely pressed by creditors, he should repay that of his own 
free will.” 

The wealth that was given bya woman for releasing the 
husband from illness and other afflictions:—that is to be returned 
to her out of one’s free will. 

“Vet more; if he has taken a second wife, and no longer 


receives her, he should be made to restore her property even by force 
though it be given to him out of affection.” 


« If suitable food, apparel, and habitation cease to be provided 
for a wife, she may by force take her own property or she may 
(if he die) take it from his heir. 


“This is the law of Likhita, but after receiving her own property, 
She must reside with the family of her husband” 


This rule is the opinion of the great Rishi Likhita; or (¢.¢., in 
the alternative it may be taken to relate to) wife’s property that 
was given to her by the husband and kept with the son.2 When 
the wealth is taken she should liveonly in the husband’s family 
and not elsewhere.’ 

1. Colebrooke II. p. 595, S. 475, §- 4-7: 


2. Colebrook II, 599 S. 481. 
3. Alternative meanings for the word Likhita, 
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“The wife who is afflicted with disease, who goes to the house of 
her own kindred without business, who is disposed towards evil 
deeds, who is shameless, who destroys the effects (of her husband), 
who takes delight in being faithless to his bed, is hel unworthy 
of the stridhanam (peculiar property), Wealth has been conferred 
for the purpose of defraying sacrifices and therefore it should be 
distributed among proper persons devoted:to religious duty and not 
among women, ignorant men or such as neglect their duties.” 


“ What has been promised to a woman by her husband. as her 
exclusive property, must be delivered by his sons,when she remains 
with the family of her husband, or with the family of her father.” 


The author speaks of supersession : 

To a superseded wife must be givenan equal 
present on the second marriage if she had received 
no stridhanam (ice, none of the wealth usually 
given to woman); but if such wealth had been 
delivered to her, she is mentioned as entitled to a 
half of it”? 149. 

Where, when one has a wife living, another is married, she 
(the existing wife) is the one superseded; she z. e., that woman, is 
the superseded wife. To her, the wealth given on supersession, 
2. e., what is given to her after making her a superseded wife by 
reason of the supersession—that wealth is meant; and that— 
an equal amount—equal with reference to what ?—by the context 
itis to be understood as equal tothat which is given to the 
woman married presently: and this should be given to her for whom 
no stridhanam has been given. But to one who has been granted 
(stridhanam) a moiety of it only should be given, and not 
an equal sum. The term “ moiety” is not used in the sense 
(afantafa:) of an equal division. The meaning is that to one 
who has already been given stridhanam, so much should be given 
as will make the whole equal (tothat which is given to the 
new wife), 

The author now speaks of the modes of deciding the 
factum of partition in cases of disputes as to whether a partition 
took place or not :— 

“« When the fact of partition is denied, it should 
be ascertained by the evidence of kinsmen, relatives, 





1. Colebrook, Vol. II, pp, 592, 602, § 481 and 484. 
2. Cf.Colebrooke who says, “but not if shelive with the family ofher 


father: Colebrook Vol. II, p. 601 § 483. 
3. Cf Colebrooke, Vol. II, p. 247, § 87. 


4 


Slokas 
146, 147. 


Sloka, 149. 
Portion to 


superseded 
wife. 


Sloka, 149- 


Proof of 
partition. 


Sloka, 149. 


Proof of 
partition. 


486 THE MADRAS LAW JOURNAL. [VOL. XXI. 


documents, separate acceptances of gifts and by 
houses and lands:separately enjoyed.” 149 
| Thus the Chapter on Partition. ] 

On the concealment of partition by saying “there has been 
no partition of our wealth, ze.” by a denial of partition: [from 
one’s kinsmen, etc.) the factum of partition should be ascertained. 
So also by things separately enjoyed :—By separately enjoyed 
houses, lands, etc., proof of the factum of partition should be as- 
certained. Kinsmen, etc., are witnesses etc., by reason of their 
witnessing the partition. Mention of houses, lands etc :—By rea- 
son of proofs mentioned in other Sastras as evidencing partition. 

Narada :—“ When co-heirs have made a distribution, the acts 
of giving and receiving, cattle, grain, houses, land, household 
establishments, dressing, victua's, religious duties, income and 
expenses, are to be considered as separate and (conversely) as proof 
of partition.” Divided brothers. but not the undivided, may become 


witnesses or sureties for each other and may reciprocally give and 
receive presents.” 


"Those by whom such acts are publicly done with their 
separate property, let them be considered as divided, even without 
written evidence.” ! . 


Brihaspati :—“ They who have separate income and ex- 
penditure of wealth, and who lend money to each other, and who trade 
separately, are divided. There is no doubt.” 


Vanickpadha is trade. 


Narada:—‘‘Where several, boro of one, have separate religious 
daties, separate business transactions with - separate results of 
action (gain and loss), do not agree in their actions, give their own 
shares, sell them or dispose of them otherwise at their pleasure—* 
then they are the masters of their own wealth.” 

The meaning of this (is)—If brothers without mutual con- 
sent engage (themselves) in purposes that can be attained by 
money and similarly engage themselves in separate income, 
wealth, expenditure, and other transactions like agriculture, etc., 
with gain and loss resulting from business (separately) attaching 
to them hereby and are opposed even in other matters like the 
communal and village purposes, then they should be taken as 
divided. Then they can sell and otherwise alienate their share as 
they please. 


Brihaspati :—Whatever share is enjoyed by each, let not that 
be zontested.” 








1. Cf Colebrook Vol, II p. 497, S. 387, § 2-4. 


PARI XXIL] TEE MADRAS LAW JOURNAL, 487 


And similarly : 


“If he subsequently dispute a distribution, which was made 
with his own consent, he shall be compelled by the King to abide 
by his share or be punished if he persist in contention.” ? 

agag Anubanda :—Persistency in contention. 

Katyayana:-——' Those brothers who live for ten years with 
separate religious duties and business should be taken as divi- 
ded in paternal wealth and brothers whether divided or un- 
divided have equal rights in immoveables, and one of the family 
is not competent to give or to alienate (his property).” 


Co-heirs having wealth divided or undivided haveequal rights 
in immoveables. Among them, a single person does not become 
competent to gift away or otherwise dispose of (his property). 


Thus ends the Chapter on Partition of Wealth in the Commen- 
tary of Apararka relating to the Code of Laws made by 
VYagnavalkya—written by Srimat Aparaditya Deva born of the 
family of Jimutavahana, the Kiug of Silahara anda descendant 
of the family of Sri Vidyadhara. l 


S. SRINIVASA AIYAR. 

NOTES OF INDIAN CASES. ` 
Chellammal v. Ranganatham Pillai.—I. L. R. 34 
M. 277:—We have no doubt that the decision of the learned 
judges on the question as to the share which an illegitimate son 
takes in competition with the legitimate son among Sudras is 
correct. The learned judges refer to the conflict among English 
Text writers. Mr. Mayne no doubt says, as mentioned by the 
learned judges, that the illegitimate son’s share is one-half of 
what it would be if he were legitimate. The learned judges, 
however, do not refer to the foot-note by the same author in the 
same page, where he refers to the other view. Asobserved in an 
article in 13 M.L. Fp. 67, the doubt as regards this matter of 
illegitimate son’s share is due more to the dubious translation ot 
the text of Mitakshara by Colebraoke than to any conflict 


among the Sanskrit writers. The text of the Mitakshara is clear. 
The correct translation of the seme is this: “ Let them, z.e. the 





1, Colebrook, Vol. II, § 378, p. 486 
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Proof of 
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sons of the wedded wife, allow the son of the female slave half 
of their (ż.e. each of the legitimate son’s) allotment. After the 
father’s death if there are sons of the wedded wife, then those 
brothers should make the son of the female slave a ‘half sharer. ? 
The meaning is that they should give haif out of their own shares.” 
If the learned judges had a desire to see whether there was any 
doubt inthe actual text of the Mitakshara they would have 
found no difficulty whatever. Asit is, it is fortunate that they 
have arrived at the correct conclusion by following other writers 
the translation of whose works gave rise to no such doubt, 


Thiyagaraja Pillai v. Ratnasabapathi Pillai. 
LLR. 34 M. 284:—This case raises an important question of 
limitation. The learned judges hold that in the case of joint ` 
trustees of a temple, if oneofthem is barred the other also, a 
minor at the time of the cause of action, will be barred. The 
question in the case was as to the right of management, It has been 
held by the Privy Council that the person asserting a claim to 
management, whether joint orseveral, is asserting a personal 
right to which the provisions of S. ro will have no application. 
A person who claims to be a joint trustee asserts, therefore, a per- 
sonal right ,and unless it is said that the other joint trustee re- 
presents him even in respect of such a personal right,it cannot be 
held that the bar against one of the joint trustees will operate 
as a bar as against the other. It has also been held that, although 
according to therules of foundation, the right of management 
exclusively vests in a single person or family by the operation of 
the law of prescription, another person may acquire a right of joint 
management, and so also a joint rightof management vested in 
two persons may become au exclusiveright vested in one of them. 
Under those circumstances it is difficulttosee how the supine- 
ness of one of the joint trustees will operate as a bar so as to 
prevent the other trustee who was under a disability at the time 
from bringing a suit. Nor can it be said thatone joint trustee 
is capable of giving a discharge without the concurrence of the 
other joint trustee or trustees.. So far as this matter is concerned 
we regret the learned judges.have not given any reasons for their 
conclusion. l 


Yataya v. Ramakrishnamma.—I.L.R. 34 M. 288.— 
We welcome the decision in this case as :layiag down a cor- 
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rect principle of Hindu law, and we have no doubt that the 
Hinducommunity will be immensely satisfied with it. The 
extent of the power of alienation by a Hindu widow has been 
the subject of judicial decision not always uniform, After the 
decision of the Judicial Committee in the well-known case of 
Kavali Venkata Narayanappa it was thought that the widow 
had absolutely ‘no power to make any gift of the property inheri- 
ted by her from her husband. Ever since the decision in l L. 
R. 22 M. 113 this proposition cannot be sustained in its broad 
form. Gifts of land to the son-in law at the time of the daugh- 
ter’s marriage,or even thereafter, in pursuance of a promise made 
at the time, will be valid provided it is reasonable,having regard 
to the property inherited by the widow. In this case a gift made 
by a daughter of some small item of land when she performed 
her father’s sraddha on the occasion of the Pushkaram has been 
upheld as valid and binding on the reversioners. 


Raj Lakshmi Dasee .v. Katyayani Dasee.— 
I. L. R. 38 C. 639:—The decision in this case invites 
discussion. The question how far want of jurisdiction 
in a tribunal can be cured by consent or waiver has 
given rise to a series of decisions which, though not 
directly in conflict with each other, are not altogether 
reconcileable. The case of Ledgard v. Bull (9 Allahabad 
191) decided by tne Privy Council in 1886 has been inter- 
preted in varying ways by the High Courts. The subject may 
be dealt with under two heads:—(z) Agreement to accept the 
jurisdiction of a particular tribunal, and (2) Failure to object 
to the jurisdiction of a tribunal which adjudicates upon the 
merits. In both these cases, the contentions may relate merely 
to the process by which the rights are to be enforced. Courts 
have been inclined to treat lapses in this direction as curable 
more than in other cases. The earliest pronouncement ‘of the 
Privy Council on this subject is to be found in 2 Indian Appeals, 
219. The principle of that decision is that the party who agrees 
to be bound by the „decision of a court in a particular way is 
estopped from contending that the court had no power to deal 
with the subject-matter inthe way it hasdone. This wasa case 
of agreement, and the decision in this case has been followed in 
5 Calcutta 27 and 20 Calcutta 22. Will this principle of 
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estoppel apply where there.is no agreement? The dictum of Ser 
S. Subrahmanya Atyar in 28 Madras 337 leads to the conclusion 
that in cases where a court is seized of jurisdiction, the fact that 
itis not ina suit but in an execution proceeding that the rights 
are determined, will be no ground for questioning the decision. 
In the present Code of Civil Procedure there is an express pro- 
vision {see S. 47, Cl. 2) that suits can be converted into 
execution applications and wéce versa. ‘This indicates that in 
the view of the legislature, these formal defects should not 
stand in the way of substantial justice being rendered. How- 
ever it should not be forgotten that the modeof dealing witha 
case in the execution department differs materially from its 
disposal as a regular suit. The same strict principles of res- 
Judicata donot apply, although to a limited extent they are 
held applicable; and other material differences may be pointed 
out. It is, therefore, doubtful whether mere failure to object to 
jurisdiction will operate to estop the silent party from pleading 
want of jurisdiction.On the other hand there can be no question 
that where parties agree that the process of enforcement of 
tights shall be by application, the disputing party will ordi- 
narily be estopped from receding from his agreement. There 
is, however, one consideration that should not be overlook- 
ed. Suppose that the submission to jurisdiction is against an. 
express provision of law. Will there be an estoppel? The decision 
in 10 MadrasLawTimes 385 sounds that the bar by agreement will 
not extend to the violation of the declared willof the legislature. 
If this is the correct view, when the legislature says that certain 
matters shall be decided only in execution and not by a sepa- 
tate suit and vzce versa, is it open to the parties by agreement 
to circumvent such provisions? The principle of Ledgard v. 
Bull is that the parties canuot confer jurisdiction where none 
exists. It is notthe privilege ofthe parties, but it is the pre- 
rogative of the sovereign power to say how and by whom a cer- 
tain disputed claim shall be adjudicated. For these reasons, it 
is open to doubt how far agreement of parties can give jurisdic- 
tion to a court where there is express provision by the legisla- 
ture in that behalf. The true solution will lie in holding that 
where the law has not prohibited a mode of adjudication, parties 
can agree that the adjudication shall be by a particular process, 
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This leaves out cases where the court has no inherent juris- 
diction to decide. The most important class of cases relates to 
the pecuniary limits ofa court’s jurisdiction. It is in this 
connection that the decision of the Calcutta High Court in 
the case under notice becomes important. Inthiscase a suit was 
brought in the Subordinate Judge’s Court which was valued at 
Rs.'2,100 whereas the same property in a previous litigation was 
valued at Rs. 10,500. An appeal was taken from the decree of the 
Subordinate Judge to the District Judge where the parties entered 
into a compromise. In a subsequent suit, a reversioner, not a party 
to the litigation, sued to set aside the compromise. One of the 
grounds relied upon was that the suit which resulted in the 
compromise was undervalued and, as a consequence of it, the 
District Judge heard the appeal from the Subordinate Judge 
whereas, if there had been a proper valuation, the appeal would 
have lain to the High Court; consequently, the compromise was 
not binding on the reversioner. The learned Judges of the Cal- 
cutta HighCourt upheld this contention. The learned Judges point 
out that decrees passed without jurisdiction are nullities. This 
introduces an exception to the rule that agreement to submit to 
jurisdiction or waiver of it will be binding on the parties. The 
learned Judges are apparently of the opinion that the exception 
will apply only in cases where there has been an inherent want 
of jurisdiction. If that interpretation is correct, it is difficult 
to see why a distinction should be made between third par- 
ties and parties to the litigation (see page 668). We do 
not know whether the court had in mind the principles 
of estoppel enunciated in 2 Indian Appeals, 219. In that 
case not only the parties, but the privies also were held bound 
by the estoppel. We are inclined to think that the question 
should be more fully considered. The proper course is probably for 
the legislature to intervene. One simple rule may be enacted that 
in all cases where parties proceed totrial without impeaching 
the jurisdiction of the tribunal in which the matter is litigated, 
neither the parties to the suit nor their privies shall be allowed 
to object to the validity of the decree, unless they are in a posi- 
tion to show that jurisdiction was invoked owing to the fraud or 
misrepresentation of either of the parties tothe suit. This is the 
view that seems to have prevailed in the case reported in I. L. R. 
35 B. at page 24. 
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SUMMARY OF ENGLISH CASES. 
Johnson v. O’ Neill. [1911] A.C. 552 (Ir.) 


Fishery —Inland non-tidal navigable lake in Ireland—Crown 
grants—Long and open user by public—Legal ort gin. 


In this case in which the plaintiff claimed exclusive right 
to eel fishery in an inland lake in Ireland whieh. was non-tidal 
but navigable, and an injuction to restrain the defendant, one of 
the neighbouring fishermen who were for the last three centuries 
openly fishing in the lake, Earl Halsbury and Lords Ash- 
bowurn, Maenaghten and Duneden (Lords Loreburn, Robson and 
Shaw dissenting) held that the plaintiff had proved his title 
from the Crown from the year 1605 and his exclusive possession 
from that time, and granted the reliefs prayed for. 


Per Curtam.—“The Crown is not of comm on right entitled 
to the soil or waters of an inland non-tidal lake.” 

Per Lords Halsbury, Macnaghten, Dunedin and Robson.— 
«No right can exist iu the public to fish in the waters ofan inland 
non-tidal lake. There can be no difference in this respect be- 
tween a small lake aud a lake so large that it may be termed an 
inland sea. Jn ¢his country one and the same law applies;to in- 
land non-tidal waters, whatever the size of the water space 
may be.” 

Per Lord Robson.—“ You can assume a legal origin for the 
long and open user of the public.” 





Harris z. Chesterfield. [xr911] A. C. 623 (E). 


Fishery —Claim of exclusive right—Non-navigable river—Free- 
holders’ open user for centuries—Presumption of legal origin. 

In this case in which also a similar exclusive right of fishing 
was claimed by two proprietors on the banks ofa non-tidal river 
in England against the freeholders of five parishes adjoining 
the river, though all the Lords of the House found the title of the 
plaintiff to right of fishing, fourof them held it to be an exclu- 
sive right while three others held it to be subject to the right 
of the freeholders of the five parishes on the ground that long, 
open and continued user for six centuries created a presump- 
tion of legal origin (stich as, a grant to the plaintiff's ancestors by 
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the Crown ftom whom the plaintiff claimed, act to the 
rights of the defendents. ) 


Per Curiam.—A prescription in qu¢-estate for a profit ’ prendre 
ty aliene sefo, without limit, without stint, not with reférenoe to 
the wants of the estate but commercially for the purposes of sale, 
is unknown ta the lag. 





New Monckton Codlieries Lid. v. Keeling. 
[1911] A. C. 648 (E). l 
Workmen's Compensation Act— Dependent? meaning of. 


“ A wife who had not been supported for twenty years and 
who in no sense relied upon the workman for any help” cannot 
be said to hea dependent upon him sv as to claim compensation in 
case of an accident ta the workman within the meaning of the 
Workmen's Compensation Act, r9q6. 


The question whether a person is dependent upan a workman 
is 3 question of fact. 


rreran 


©. William Edge & Sons, Ltd. u William Nicolis & 
` Sons, La. [1911] A. C. 693 (3). 


Passing off—A boriive patent. A of Poe A 
function, 


Though a person may age his patent for his ade revoked 
by the authorities, yet if his goods have acquired' a fame by 
their excellencg, no other persan has a right to manufacture 
and. sell goods closely imitating the same in a manner calculated 
to deceive the purchasers into the belief that they are purchasing 
the goods of the former. 


It is a question of fact whether the resemblance is substan- 
tially similar so as to deceive the purchasers. 


It is not necessary that the purchasers should ae "the 
name of the plaintiff; it is sufficient if, when they buy, they think- 
that they are buying the goods of the renowned sa it 
viz., the plaintiff. 


In the abové case aug goods had a distinct appearance, 
but his name was not put on them. Defendant closely imitated 
` His goods but put on his own name, 


5 


a 
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Injunction prayed for was granted. Revocation of the 
patent cannot enlarge the rights of the defendant. 


Per Lord Robson.—The result will be the same if the ‘isis 
were. ‘not patented at all, but had aqeuired only a reputation. 





Haddington Island Quarry Coy., Lid v. Huson. 
[1911] A. C. 722 (P. C.) 
Mortgagee with power of sale—Sale prejudicial to. mortgagor— 
Purchaser no party to fraud—Sale not to be set aside—Inadequacy 
of price not specifically pleaded. 


_ A mortgagee with a power of sale sold the properties in 
virtue of the power. The mortgagor brought this suit against 
the mortgagee and the vendee alleging that the sale was made 
in fraud of his rights and so as to prejudice him. 


Held (x) that the sale could not be set aside inasmuch as 
there was no allegation that the purchaser was a party to a fraud 
practised by the mortgagee and that the fact that the purchaser 
did not adduce any evidence as to the adequacy of the price paid 
by him. ought not to prejudice him as there was tiothing to show 
in the pleadings that the inadequacy of the price would be relied 
upon at the trial as vitiating the sale. ; 





Stirling v. Burdett. [1911] 2 Ch. 418. 


l ` Co-suretits+-C ontvibution—Only after payment of his Propor 
tion-of the entire debt, though not accrued due. 

‘A surety is not entitled to contribution from his co-sureties so 
long as he has not contributed more thai his proportion of the 
entire debt. The fact that he has paid more than his share of 
the portion of the debt that has accrued due does not entitle him 
to claim contribution. 





In re Sly, Spink & Co, [1911] 2 Ch. 430. 
Company—Articles of Association—Appoiniment of only 3 
directors, while 4 requined by—E fect of. ` 
| When the articles of association ptovide that the number of | 


directors shall not be less than four, the board is not. properly’ 
constituted if it consists of only three members, though i 
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three members fornı the quorum, and even though, when once 
the board is properly constituted and.a vacancy occurs, the 
remaining members not being less than three are given power 
to act, allotmerits made by a board so constituted are 
invalid. 

In re Graham Wigan. [1911] 2 Ch 438. 


Costs—Principle—Combulsory redemption of extraordinary 
tithe- charge. 


On principle, where powers are given toa person to take a 
property from another compulsorily the costs of any proceeding 
necessary for the exercise of such compulsory power must fall 
on the persọn seeking to exercise the power. In this case the 
přoceeding was one instituted to compulsorily redeen a #he- 
charge. 





Manks y. Whiteley: [1911]i2 Ch. 448. 
Subrogation—Appiicationot ‘Toulminv. Stcere—Marshalling. 


The relevant facts in this case were as follow: First there 
was a mortgage in favour of A;thena collateral security in fa vour 
of B; then a further charge in favour of A; finally an arangement 
in 1905 with Z. At this stage the mortgagor agreed to sell the 
property to C who obtained the money to pay off A’s’, mortgage 
from D, advancing the rest herself. The transaction was carried 
out (1) by a recouveyance by A to the mortgagor free of his mort- 
gage and further charge ; (ii) a conveyance by the mortgagor to 
C; (iii) and then a mortgage by C.to D- Neither C-nor D had 
any notice of A’s charge; that-fact was fraudulently suppressed by 
the mortgagor. On these facts, it was argued . that Toulmin- v. 
Steere applied and B'had -a first “charge. on: the -property. ` But 
Parker J: held that it was not so. © So far: as’ D.was concetned, 
onthe ground: that as soon as; -at the request: of C; he paid off .4’s 
mortgage, ; she. became entitled in. equity to the benefit? of- the 
a tihottgage it his favour and Z oulintin v: Steere did not- ‘@pply. to 
‘sutch: mortgagee takitio‘a further security,- 7 So far as the ‘further 
‘charge. was concerned, his Lordships: repelled the + plaintiff's claim 
“out two gtoutds’ °% oulmin v. Steére would: ‘apply’ ońly ` if there 
was notice, actual or constructive; at the date of. the conveyance 
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in favour of C. Even if that case applied, it was hardly consistent 
with equitable principles to allow a third party toclaim in a Court 
of Equity an advantage never intended for him, for which he has 
given no consideration, and his only title to which rests on a 
transaction voidable between the parties to it onthe ground of 
fraud or misrepresentation. 


“Rhere was also an argument based on marshalling iu this case. 
In respect of his collateral security, B had another property also 
as security for him. At the instance of the mortgagor he had re- 
leased his claim over that property. It was atgued that this 
transaction was in derogation of the rights of C and D to compel 
the plaintiff to marshal his securities in their favour and 
therefore disentitled him to enforce his collateral security. His 
Lordship held, no. The equitable right of marshalling had never 
beer held to prevent a prior mortgagee from realising his securi- 
ties in such manner and order as he thought fit. 
The result was, his.Lordship declared the priorities thus: 
First D, then B in respect of his collateral security, then C in 
respect of 4’s further charge, then B in respect of his arrangement. 





Edmondson v. Copland. [1911] 2 Ch. 301. 


. ., Mor kpage—Notice—6 months notice or interest—Tender, kept 
pee Essentials of.. ; 


The rule of English law that the mortgageeis eutitiedt to six 
months’ notice or-interest for that period, does not apply once 
there has been a demand by the mortgagee for money, even though 
the period fixed by his notice for payment has expired. “ 

In order to avoid payment.of interest after tender improperly 
refused, the mortgagor must eithet pay the money into court, if 
there be-any proceedings by which that could be done, or keep 
the money ready and either make no profit or, if he make profit, 

-é. J.» if he get interest by placing the money on deposit, he must 
account for stich profit to the morgtageé. Possibly paying it 
into the mortgagar’s current account at the bank, if the: balance. to 
' credit always exceeded the mortgage money, would do. In this 
case, the mortgagor ‘had borrowed thé money for a féw hovifsrom 
his bankers. and made the tender. They charged no ivterést for the 
loan, The mortgagor's contention. was that afterwards; without 


` 
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actually borrowing the money from his bankers, he left securities 


‘with them upon which he might have borrowed the money at 


any mo:ent aud that he also left it with them expressly for 


that purpose. Joyce J. keld that this was not sufficient to relieve 


the mortgagor from the payment of interest. 





Wilson v. Amalgamated Society of Engineers. 
[r911] 2 Ch. 324. 
Osborne Cast—A pplication tosecuring representation on Munt- 


cipal and other local bodies—Compulsery levy, se ostensily 
voluntary. 


The rulelaid down by the House: of Lords in the Osborne 
Case with respect to the power of trade unions to levy contri- 
butions for securing parliamentary representation applies equally 
securing representation on Municipal Councils and other local 
to bodies (not being boards of guardians). The Osborue Case 
strack at compulsory levy of contributions for the purpose of 
securing parliamentary representation, when contributions, though: 


` declared, voluntary by the rules, were, as a matter of fact charged: 


against individual members if they did not dissent from such; 
levy i in a particular form which precluded collective action on? 

their part. ‘The levy was held to be really oper y and tok 
come within the mischief of the decision. 


Copestale v. West Sussex County Council. 
© 0 [tgm] 2 Ch. 3gt. 5 


Public / way—Dedication— Presumption of dedication—Land 
between metal and ence. 


When the lord of a manor encloses a strip of land by the 
das ofa public highway and within a few feet only from the 


-metalled portion ‘of thérróad shard «by whatever the presumption 


before, a presumption | thereafter ` atisés’ that what- hè” leaves 
between the metal and his fence i is dedicated to the public: 


Tn re Hammond Birpiston v. White, - [ror] 2 Ch. 342: 7 
T to widew—-Bigamous marriage. 


A gift by-will to A “ during. lier widow tood: n and ` « Witil her 
second mena bya person with whom shé had gone ‘through 
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the ceremony of marriage after acquainting him witb all the 
facts under the mistaken belief that her husband was dead at the 
time (not having been heard of for over 7 years and also reported 
to have been drowned) is not a gift conditional upon the marriage 
being valid, and the trustees of the devise are not entitled to dis- 
continue the allowance in her favour under the will when the 
husband turns up. 


ease 


Smith v. Martin and the Corporation of Kingston- 
upon-Hull: [1911] 2K. B. 775 (C. A.) 

Negligence —Local education authority Provided school— 
Negligence of teacher—Injury to student—-Relation of master and 
servant—Ltability of author tty. 

The defendaut corporation who were the local education au- 
thority for thedistrict had the control and management of a public 
elementary school provided by them. The teachers in the school were 
appointed, paid and were liable to bedismissed by the defen- 
dant corporation. The plaintiff, a girl of fourteen, attended the 
school and one of the teachers asked her during school hours’ to 
poke the fire and draw out the damper of a stone in the 
teachers’ common room. In doing so plaintiff's dress caught 
fire and she was seriously injured. ‘The jury found thatthe act of 
the teacher was ‘negligent. The Juige held that there was evi- 
dence to support the finding but directed judgment for the defend- 
ant corporation. On appeal—//e/d: that the relation of master 
and servant existed between the corporation and the teachers ; 
(2) that the act of the teacher was within the scope of the employ- 
ment which was uot confined to teaching alone, and (3) that the 
corporation was liable to the plaintitf for the negligent act of the 
teacher. 





Chaplin v: Hicks. [1911] 2 K. B. 786 (C.A) ` ` 
` Damages, iméasure of—Contratt, breach of-—Remotensss 


Where by a contract | a person has a ‘right: to ‘belong to.a 
limited class of coinpetitors he’ is: possessed of something of 
valie and where by reason: of defendant's breach, of that contract 
that persón loses all : the. advantages of being in, the limited 
competition. he is ciititle ed to substantial damages ' 


a E 
. r 
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The mere fact that contingencies on which the result depends 
are numerous does not render the damages for the breach of 
a contract unassessable. 





Chuter u Freeth and Polock, Ltd. 
[1911] 2 K.B. 832. f 

Corporation —Sale by ‘person’—False warranty—Reason to 

` belteve. 

S. 20, Sub-S.6 of the Sale of Food and Drugs Act 1899, pro- 
vides that every petson who in respect of an article of food or 
drug sold by him as principal or agent gives to the purchaser a 
false warranty in writing shall be liable on summary conviction 
to a fine, ete., unless he proves that when the gave the warranty he 
had reason to belseve that the statements or descriptions contained 
therein were true. eld that a joint stock .corporation can 
be convicted of an offence under the Act. A corporation, though 
a juristic person, can give a warranty- through its agents, and 
through its agents it can believe or not believe, as the case may be, 
that the statements in the warranty are true. 





Cope v. Sharpe. [i911] 2 K. B. 837. 
. Tresspass—Fustt ficatton— Act done to- preserve master's property 
—Entinguishing Jire—Necessity—Reasonableness. jah 


Plaintiff let the shooting rights over his Jand to another. - he 
some-years. A number of fires troke out on the land. Defen- 
dant the bailiff and head game keeper of the lessee came along 
and set fire tosome strips or patches of heather at some considerable 
distance from the main fire when plaiutiff's men were engaged 
in extinguishing the fire. A/e/d in an action for damages and 
injunction that the tenant of the shooting rights, if fire breaks 
out on the land, is entitled to take such steps to extinguishithe 
fire as may be necessary in the circumstances for the preservation 
of the game. Byt the intervention of the tenant for the pre- 
servation of the game must. be actually necessary to justify 
trespass. 





Attorney- General v. Reynolds. [tort] 2 K. B. 888.° 


Ri ighis of common estovers appurtenant—Ancient house—Des- 
truction—New-house on old foundation. 


500 THE MADRAS LAW JOURNAL. [ VOL. xx]. 


If an ancient house falls down or is destroyed, any rights of 
common estovers appurtenant to the hause are not lost. If 
another hense is built in continuance of the old house and if 
in the cireuustances of the case no additional burden -or 
injustice upon the jands over which the right is enjoyed is 
inflicted, the rights may be enjoyed as appurtenant is the new 
house. ‘The house in order to hea continuance of the ancient 
house need not be built on the same foundation, 





Hamp-Adam v. Hall. [rot] 2 K. B. 942 (C.A.) 


Practice—Writ of summons—Date of service—Indorsement . 
within three days—Non-compliance with O, 9, R. 15. 


Q.9, B.15, requires that within three daysjafter service of writ 
the person serving it shall indorse on it the day of the month and 
week of the serwice. Otherwise the plaintiff shall not be at liberty 
in case of non-appearance të proceed by default. In this case 
plaintiff issued a writ against defendant claiming damages for 
assault. ‘The writ wasserved and theindorsement was not made 
until long after the prescribed time, Plaintiff sabesequently 
signed judgment in default of appearance of defendant and a 
verdict for damages was given. 


Held that non-compliance with O.9, R. 15, was not an 
irregularity which eould be waived and the rule nat having been 
complied with, plaintiff was not entitled to succged and the judg- 
ment was set aside. d 


— 
re 


: JOTTINGS AND CUTTINGS. 

A blue bull in court.—An Indian judge, when first appointed to ` 
his position, says the Bombay Gazstte, was not well acquainted with / 
Hindustani. He was trying a case in which a Hindoo was charged 
with stealing a “nilghai.” The judge did not like to betray his igno- 
rance.of what a nilghai was, so he said, “produce the stolen property.” 
The court was held in an upper room, sothe usher gasped, ‘Please 
your Lordship, it’s downstairs.” “Then bring it up instantly !” sternly 
ordered the judge. The official departed. anda minute later a loud 
bumping was heard, mingled with foud and earnest exhortations. 
Nearer came the noise, the door was pushed open, and the panting 
official appeared dragging ina blue bull. The judge was dumb- 
founded, but only for an instant. “Ab! that will do” said he. “It 
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is always best, when possible, for the judge personally to inspect the 
stolen property. Remove the stolen property, usher.” 


* * 
* 


« Success.’—The following letter we find addressed to the 
Editior of the Law Student’s Journal—Sir,—As a constant 
reader of your journal may I be allowed to remark upon the 
above article in your October issue? To sum up the article, the rule 
appears to be that a person’s success depends upon his personal 
endeavours and grim determination. With all respect to the writer ` 
of the article, I fail to agree with such rule. No mention is made of 
the workings of fate in the success of a person, which, I submit, are 
a great thing to contend with, inasmuch as it is to this fact that many 
owe their success and others owetheir failures. Asan instance J 
might mention my own personal experience in the matter, Since It 
left school I have been endeavouring to qualify myself for a good 
position, or, in other words, to be a success. Ihave studied law, 
especially Real Property, for some time, and have (through grim 
determination and personal endeavour) secured a first class certificate 
at the Birkbeck College. But this is of no use to me, as, whenever I 
apply for a better position than the one which:I now hold (viz., short- 
hand typist), I am asked whether I have any practical knowledge of 
conveyancing, which I take to mean examination of abstracts, draft- 
ing of documents, &c. To this I have to answer in the negative, as 
by the working of fate, this is denied me. No doubt your journal is 
not intended for such as myself, although I always find it very 
educating. Ifthe article was meant for those who have influenve 
behind them, then I can agree with the rule there laid down. But if 
the article was meant for “rich and poor alike,” the rule is, in 11y 
opinion, far too wide—Yours, &c. P.S.H. 

** 
* 

Mr. Frederic Harrison.—We take the following from the Law 
Notes :—Mr. Frederic Harrison, in his ‘““Autobiographic Memoirs,” 
just published, says: ‘‘ I have since lived to bein close touch with 
some of the most eminent counsel, judges, and magnates of the law. I 
have known them in Court and learned societies, and in Royal Com- 
missions, and I am free to say that I have hardly known more than 
some few of them—such as Charles Bowen and Horace Davey—who 
had clear ideas on general problems of philosophy or politics. Some 
of the greatest lawyers who ever filled the Woolsack have shown 
themselves to be bigots in religion, and party hacks in statecraft. 
Nor can I recall a -great lawyer in full practice who hadfany serious . 
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interest in matters of abstract thought, or any rational sense of 
spiritual truth.” 


Severe criticism ! Mr. Frederic Harrison should remember that 
the busy workers of this work-a-day world have little time to spare 
‘for interest in matters of abstract thought; they are too deeply 
engaged in the actualities of life. As to possessing a rational 
sense of spiritual truth, we venture to think that many working 
lawyers possess that sense but refrain from discussing spiritual truths. 
Mr. Frederic Harrison should remember that we cannot all be pro- 
found philosophers. Most of us have toearn bread and butter for 


our families. 


** 
* 


Mr. Justice Darling’s wit shows signs of distinct deterioration. 
His Lordship’s remark last month to Sir George Douglas, who desired 
to be excused from serving on a jury, was not up to his old form: 
“The temptation to remain is that you may earn a guinea, The 
circumstances of a Scotchman wishing to return to Scotland when he 
could make money by remaining in England are so exceptional that 
I will excuse you,’—Law Notes, 


* * 
* 


Dissentient Judgments.—One of the notable changes which the 
Appellate Jurisdiction Bill, which is now before the House of Com- 
mons, will introduce into the practice of the Judicial Committee will 
be the delivery of dissentient judgments. At present only one 
decision, which, in form, is a statement of the reasons for the Com- 
mittee’s recommendation to the King, is delivered; in future all the 
members of the tribunal will be free to express their conclusions, 
The Lord Chancellor frankly confessed, when the Appellate Juris- 
diction Bill was introduced, that he personally did not view the 
Proposed change very favourably, but that the representatives of the 
Colonies insisted so strongly upon the judgments of the dissentiant 
members of the Committee being made known that he did not “vel: 
justified in placing his own opinions on the point in oppositior to 
theirs, Whether the proposed alteration in the historic practice of 
the Committee will add to the weight of its authority may, no doubt, 
be questioned. The Committee will no longer speak with a single 
voice. A case which has excited a vast amount of feeling in a 
coJony may.be decided by a bare majority, and the decision, parti- 
cularly if the representative of that colony on the Committee should 
happen to be inthe minority, may not be accepted so readily as il 
would be if the -division of opinion were unknown. On the other 
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hand, the advantages of the delivery of individual judgments cannot 
be danied. Each member of the Court necessarily, feels a duezst 
sense of responsibility when he has publicly to concur or disagree 
and a dissentient judgment, though not effective inthe immediate 
case in which it is delivered, may be of real value in subsequent 
cases akin to it, That the Court of Criminal Appeal should be 
capable of delivering only one decision.is natural enough. It deals 
with questions of life and liberty on which unanimity is required in 
the court below. It would obviously hamper the administration of 
justice if, in the case of a prisoner sentenced to a long term of im- 
prisonment, one of the judges gave his reasons for differing from the 
decision of the majority of the court dismissing the appeal. No 
such considerations apply in' civil cases, and the Judicial Committee 
is alone among civil tribunals in the conclusions of its dissentient 
members being suppressed. The proposed change has, too, the 
merit of assimilating the practice of the Judicial Committee with that 
of the House of Lords—a proce is which must necessarily be complet- 
ed: before the ideal of one great Ceuzt of Appeal for the whole 
Empire is realised — The Law Journal. 
* + 
* 

The Trial of Socrates.—It was a happy inspiration of Sir John 
Macdonell’s on the opening of his fresh course of Quain lectures, to 
ilustrate Comparative Legal Procedure by certain causes celebres; 
and of all notable trials there is surely none—with one solitary ex- 
ception—which has drawn to itself the interest of all civilised man- 
kind more than the trial of Socrates, for in that trial there centered 
the keenest animosities of religion and politics. To understand the 
proceeding aright we must picture to ourselves our House of Com- 
mons hearing an impeachment for impiety brought against some well- 
known citizen of to-day; for in Athens every citizen above thirty 
was thought fit tobe a judge, and the number of such judges who 
made the court to try Socrates was not less than 500. We must 
picture, too, this popular tribunal—a microcosm of Greek democracy 
—swept by constant gusts of passion as the rival orators exerted in 
turn their arts upon it. There was a presiding magistrate, but he 
had little power. What is, perhaps, least consonant in the scene to 
English ideas of justice is the vaguenesss of the indictment. It ran 
as follows, on the deposition of Meletius, one of three prosecutors ; 
‘Socrates does evil. He does not believe in the Gods whom the 
State believes in, but introduces other new deities. He corrupts 
the youth. Punishment, death.” What an apple of discord to thn w 
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down in stich an assemblage ! Each judge had, it is true, taken an ` 
oath ‘to vote according to the laws, to listen with attention to the’ 
accuser and accused, to do what is just,’ but who shall say what cross 
currents were working in the minds of those 500 judges in coming 
to the decision that they did! In many there would be personal 
pique remembering how their shallow theories had been exposed in 
the market place by the exasperating methods of the philosopher ; 
iu others, lingering vestiges of venerated superstitions—the faith of 
their fathers ; in others, again, dread of innovations in an age verging 
rapidly to decadence. Not least there was the.unbending attitude 
of Socrates himself—sustained by that strange inward monitor whose 
voice he heard—refusing in his Apologia to stoop for mercy, and 
sitting in judgment on his own judges. And so the verdict of guilty 
passed .by 281 votes to 219. Right or wrong fromthe Greek stand- 
point of that time, Socrates must always to us moderns stand out an 
heroic figure—the first of the martyrs for truth. He did more for 
mankind by dying thana he would by living; for as Byron finely 
says, apostrophising Liberty in his ‘Castle of Chillon’: 
‘Foy when thy sons to fetters are consigned, 
To tters and the’damp vault’s cheerless gloom, 


Thy spirit conquers with their martyrdom 
And Freedom’s fame finds wings on every wind.’ 


— The Law Journal. 


* * 
* 


The Custody of Children. In the matter of H. and A 
({nfants).—This case, which came before Mr. Justice Warring- 
ton last month, was an application by petition in the County Court 
by the mother of two children, of two and three years of 
age respectively, for their custody. On the application of the 
husband it was removed into the High Court, and a cross-summans 
taken out for the custody of both. At the hearing, and for 
six months previously, each parent had the custody of one 
child, and they had not lived together, or met, since March. For the 
husband it was alleged that at the time of the separation, and for 
some months betore, the wife suffered from acute neurasthenia, and 
was not well enough either to perform her home duties or to look 
afte: the children. His case was that she had left him voluntarily, 
and without excuse, and he objected to his children being brought 
up}! members of her family, who were Willing to give hera home. ` 
The wife’s case was that her illness was dueto unhappiness at home, 
that she had recovered ber health since the separation, that her 
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husband was a busy man and constantly absent from home, and 
that it was undesirable that the children should be brought up by 
a relation of his. i 

Mr. Justice Warrington, in giving judgment, said that upon the 
evidence the wife's story as to the actual separation appeared to 
him to be more likely to be the true one, but the conduct of the 
parents was of no consequence; he had full judicial discretion. 
which he had to exercise in accordance with the terms of Section 5 
of the Guardianship of Infants Act, 1886. It was important that the 
children should have the care that only a mother could give them, 
and there was nothing to displace that consideration. The mother’s 
health was, toa great extent, restored, ani there was no reason 
why she should be deprived of her children, and be -placed in a situa- 
tion which might bring about a recurrence of her ill-health. After 
commenting upon the evidence given by relatives of the parties he 
refused to continue the existing state of things, and decided that the 
children must be brought up together at this early age in the custody 
of the mother. He said: ‘It is of the utmost importance that they 
must not forget their father, or increase the tension between their 
parents; the father ought to have the fullest access to his children, 
that is, the right to take them away and enjoy their company ‘in any 
place that he thinks fit, and when he has a holiday he ought to have 
their custody.” An order was accordingly made that the mother 
should have the custody of both children for three years, or until 
further order, except that the father should have the custody during 
his annual holiday, and wheu one parent has the custody the other 
should have all reasonable access.— The Law Journal. 


* * 
* 


The Late Lord James of Hereford.—Viscount Morley of Black- 
burn, in paying a tribute tothe memory of the late Lord James of 
Hereford, said :—He had a great career in what I make bold to call 
the most powerful of professions. When he enteredthe House of 
Commons he acuieved there alsoa speedy and a marked success. 
He hed been trained, and highly trained, in the art of honourable 
advocacy, and I am sure that proficiency inthe art of advocacy— 
there are at this moment many examples to confirm the view—is not 
in the least incompatible with Parliamentary gifts. Let me recall 
with what skill and good temper Lord James conducted through the 
House of Commons an extremely difficult avd complex Bill—-the me- 
morable Bill against corrupt electoral practices. In this House it 
did not fall to him to pilot any measure of those dimensions, but * 
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whenever he addressed: the House it always struck me that head- 
` dressed it in a tone of deliberation. Although it may seem strange to 
say it, it has always struck me that the tone of deliberation is not the 
commonest of things in deliberative Assemblies—not always in 
Parliament, not always in administrative and executive bodies, and, 
perhaps, not always even in Cabinets. Lord James had that tone of 
deliberation. He appeared to be trying to impress the House with 
the very arguments which had convinced him in the formation of his 
own judgment. I pass to another point. In political life, with all its 
tremendous difficulties and tremendous temptations, it does not mat- 
ter much'more what opinions a man holds than with what strength 
and straightforwardness he holds them. Lord James was a model of 
clear opinions firmly held. If is unfortunately too well known to 
many of us that in our generation there have been three great divi- 
sions of opinion and of action among ‘parlimentary leaders, and three 
great divisions in the political life of the country. Friends have been 
severed and party cohesion has been broken. On all these severe and 
testing occasions neither of the two great parties has been wanting 
jn fine and conspicuous’ examples of personal disinterestedness and 
personal self-sacrifice. Of these manifold cases I know none more 
admirable than the case of Lord James, He had within his hand the 
highest prizes, whether of his professional or his political career, and 
all the natural impulses of a perfectly legitimate ambition in Lord 
James gave way to hissense—right or wrong—of public responsi- 
bility. He wasoneof those—and I knew him well—who thought 
none of these prizes, important as they are, mere enviable than the 
prize of the attachment of his colleagues and the general esteem of 
his countrymen. So much for his public traits. I think I should be 
wrong to leave out this, that he was always on the look-out keenly 
to help younger men at the Bar, men with no high connection and 
with small prospects—he was always keen to hold out to them such 
a helping hand as a great and tried lawyer can holdout toa junior. 
But beyond this generous readiness of professional help his sym- 
pathies were very wide and ever generous ; indeed, I might say from 
knowledge that he was not only generous but sometimes what may 
be called lavish. He was very careful always notto let his left 
hand know all his right hand was doing. Of him, who might have 
been Lord Chancellor, it was not too much to say he. lived in the 
spirit of a famous saying of the greatest of our Lord Chancellors, 
Lord Bacon :— The nobler a soul is, the more objects of compassion 
it has.’’—We are living, as we know to our cost, in an ageandinan . 
hour of deep commotion in respect to the institutions of our.country; 
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but, after all, when we look at the foundations of things, what mat- 
ters more than anything else is that our leading men, whether they 
be Lords of Parliament or men in komelier stations, who work these 
institutions should be men of sterling character. 

The Marquess of Lansdowne said:—Lord James of Hereford 
fought his way to foremost rank without any adventitious aid, he 
fought his way to a foremost place in his profession, and to a not less 
prominent place in our political life. The noble Viscount has spoken 
of his high position at the Bar, and I will add nothing to what he 
said on that point, except with regard to one fact to which he refer- 
red—that at a particular moment Lord James had within his grasp 
the greatest prize to which a lawyer can aspire, almost the greatest 

prize to which any subject may aspire, and that he forewent that 
` prize because at that particular momert bis interests pointed one 
way and his convictions in an opposite direction. That one fact 
appears to me to establish all that we desire to establish with regard 
to Lord James’s high character and reputation. In the House of 
Commons he was always a conspicuous figure. He delivered spea- 
ches there still remembered by those who had the advantage of 
hearing them. In connection with his political career I cannot resist, 
as one who feels a very deep reverence for the memory of the late 
Duke of Devonshire, referring to the fact that throughout his long 
political career a man so strong, so full of sterling qualities, and so 
keen a judge of men asthe late Duke of Devonshire should have 
always regarded Lord James as one of his most intimate friends and 
counsellors. In this House we always listened to him as to one 
speaking with an authority which few members had. To sum up, I 
may say that Lord James’s career represented a long life during 
which, I suppose, he contributed more than half a century of un- 
interrupted public service ofthe most useful and meritorious des. . 
cription. 





The Earl of Halsbury said that both in political life and in the 
Courts of Law Lord James of Hereford and he had been opponents 
more often than they had been together. He could Say truthfully of 
Lord James that, whether, in political or forensic life, he had never, 
never met a more honourable and straightforward opponent. Al- 
though he had not been always of the same politics as Lord James 
that fact never at any time interfered with their friendship ; indeed, 
when: Lord Jamse seat in Parliament was assailed by petition he 
had the honour of assisting Lord James to retain it, He concurred 
with what had been said with reference to Lord James’s conduct of 
tue Factories Act, a most useful measure, which was brought to a 
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successful issue by the skill with which he conducted it. Their 
Lordships knew how well the public career of Lord James deserved 
the encomiums which had been passed upon it, but there was a side 
of his character with which none but his intimate friends became 
familiar. A more generous and kizd-hearted man never lived. No 
case in which the suffering and the poor were engaged failed to 
obtain his assistance when it was sought. It was right that this 
should be said of Lord James’s private character, as it was known by 
those among whom he lived and by whom he was most mourned.— 
The Law Journal. 


* * 
* 


Poor Man’s Lawyer association.—Steps are being taken in Cardiff 
to establish a Poor Man’s Lawyer Association, similar to those 
established in London, Birmingham, and elsewhere. In the course 
of conversation with a South Wales Echo representative, Mr. F. 
G. L. Davis, who is takinga prominent part in the work, said: 
‘You have no idea of the number of poor people in Cardiff who are 
harrassed and who suffer injustice because they cannot afford to 
consult a lawyer, and it isto meet such cases that we propose 
forming a society to protect them. I believe professional men will 
give their time, their knowledge, and their sympathy to the poorest 
of the poor, to help them in their troubles.’ —Zbid. 

> 

The New Home Secretary. —One welcome result of the changes in 
the Cabinet is that we again have a Home Secretary who is a lawyer 
Mr. McKenna, who, ceasing to be First Lord of the Admlralty, has 
succeeded Mr. Churchill at the Home Office, was called to the Inner 
Temple 1887, and was a practising member of the Common Law Bar 
until he entered the House of Commons in 1895. In view of his 
intimate connection with the administration of the law—his exercise 
of the Royal prerogative of mercy, and the large amount of legal 
patronage at his disposal—there are obvious advantages in the Home 
Secretary being an experienced lawyer. Mr. McKenna, though he 
has ceased for several years to be an active member of the profession, 
may be relied upon to avoid the mistakes which, both in regard to his 
attitude towards the judges and the character of his appointments, 
have marred Mr. Churchill’s career at the Home Office. In recent 
years the office has been held more often by a lawyer than a layman. 
It has had eleven occupants since the formation of Mr. Gladstone’s 
Ministry in 1880, aud six of them have been members of the Bar. 

` The legal occupants of the office, in addition to Mr. McKenna, have 
been Sir William Harcourt, Sir Richard Cross, Mr. Henry Matthews, 
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Mr. Asquith, and Mr. Akers-Douglas, while the laymen who have 
occupied it have been Mr. Childers, Sir Matthew White-Ridley, Mr. 
Ritchie, Mr. Herbert Gladstone, and Mr. Churchill. It is remarkable 
that in a Cabinet containing so many lawyers as that presided over 
by Mr. Asquith, an office requiring in an eminent degree the qualifi- 
cations of a lawyer should hitherto have been held by laymen.—J4id. 


* t 
% 


‘Counsellors of State’ :—The departure of the King for India, 
which marks a striving stage in the development of the relations of 
the Crown to the Dominions beyond the Seas, is of special interest 
` to the lawyer by reason of the form of the Warrant by which his 
Majesty has appointed Prince Arthur of Conuaught, the Archbishop 
of Canterbury, Lord Loreburn, and Lord Morley to act in his ab- 
sence as ‘Counsellors of State Though, as Hallam and other 
writers have pointed out, the Sovereign does not possess any consti- 
tutional prerogative of appointing a Regent, his right to appoint by 
Royal Authority only ‘guardians of the realm,’ or Lord Justices, as 
the custodes regni used to be called, during his temporary absence 
from the Kingdom has never been questioned. During the absence 
from the realm of the Norman and early Angevin Kings the govern- 
ment of the Kingdom devolved officially on the Chief Justiciar, as 
the chief servant of the Crown. It was in the reign of Henry III. 
that the practice of appointing custodes regni began. ‘They were 
usually nominated by the King without consent of Parliament,’ 
writes Hallam, ‘and their office carried with it the right of exerci- 
sing all the prerogatives of the Crown. It was, of course, deter- 
mined by the King’s return; and a distinct statute was necessary in 
the reign of Henry V. to provide that a Parliament called by the 
guardian of the realm during the King’s absence should not be dis- 
solved by that event.’ In later times the number of ‘guardians’ was 
sometimes unnecessarily large. In 1719, for instance, during the 
absence of George I. in Hanover, the royal authority was, on the 
advice of the Privy Council, delegated toa committee of fourteen 
“ guardians and justice of the Kingdom.’ The form of the present 
Warrant is notable not only because the phrase ‘Counsellors of State’ 
takes the place of ‘Guardians of the Realm’ or ‘Lords Justice,’ but 
also because it does not confer upon the four ‘Counsellors’ the right 
of exercising all the prerogatives of the Crown. They are prohibi- 
ted from dissolving Parliament or granting peerages or dignities 
except upon instructions transmitted to them by the King, and they 
are to. refrain from acting in any matter ‘or: thing on which it is 
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signified by the King, or appears to them, that His Majesty’s special 

_ approval should be previously obtained, ‘For the purpose of these 
_ Presents,’ runs the Royal Warrant, ‘any instructions transmitted by 
Us by telegram, or other such means of communication, shall have 
the same effect as if they were given by Us in writing under Our 
Sign Manual.’ What this comes to is that the King, though absent 
from the Kingdom, will be within reach of communication. Thus 
does modern science affect the ancient forms of constitutional govern- 
ment.—Jdzd. 


+ 
* 


The Judges and the Lord Mayor. 


Mr. Justice Grantham, in addressing the Lord Mayor in the 
Lord Chief Justice’s Court on November 9, said he had thought of 
making some suggestions as to the jury system ; but that would not 
now be fitting, as there was a prospect of the Government taking 
the matter up. Still, there were certain anomalies that he might 
refer to. By an Act of George IV., special juries must be drawn 
from merchants, hankers, and those legally entitled to be addressed 
as ‘Hsquire’—one of the most limited of spheres. It was contended 
that only the importer or exporter was a ‘merchant’; that if any 
others were admitted even rag merchants and marine store dealers 
might come in. The result was that the number of men available 
was very limited, and in 1870 householders rated at 100/. a year 
were added. In large areas of Greater London, under the City 
Sheriff’s jurisdiction, very few householders paid so much, and they 
were of a class who were not desired. Now the number of special 
jurymen had been reduced by 25 per cent. by the fall in rents ; and 
the Sheriff was practically breaking the law. In the City there was 
no difficulty, rents being so much higher. It was asked why juries 
should not be paid, particularly as Members of Parliament were— 
men who bad been tumbling over their heads and spending their 
own money freely to get in. By the Act of 1870 juries were to be 
paid ; but it caused so much ill-feeling and so many difficulties that 
within a year that part of the Act was abrogated.— bid. 

* x 
s 

The English Bench and Bar.—The Master of the Rolls, reply- 
ing to the toast of ‘The Bench and Bar of England; at ‘the 
Guildhall banquet, said the Judges were inheritors of great 
traditions which helped them. They were the successors of 
many generations of distinguished Judges who had secured the 
liberties and defended the rights of the citizens of this country 
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They could not and did not claim to be equal in learning and 
in eloquence to some of the great Judges of the past, but they 
did proudly assert that they would not allow itto be said they were 
inferior to them in integrity, in independence, and in impartiality, 
The business of the courts was now in a satisfactory condition— 
satisfactory so far as arrears were concerned. Some two or three years 
ago the arrears were in a condition of which they were all rather 
ashamed ; but thanks mainly to the addition of two Judges to the 
Bench he was happy now to say that the doors were open and there 
was no block of any kind. There had been a tendency in recent 
years to remove from the courts matters which properly belonged to 
them and entrust them to Goverument Departments. He ventured 
to think that was a great mistake. What is the meanin g or the value 
of a decision arrived at ina secret conclave, without argument, 
without discussion, without reasons assigned, in a Government 
office? How could that compare witha decision given in open 
court, after arguments with reasons assigned, and under the criticism 
and under the searchlight of the great profession so ably represen- 
ted by his learned friend the Solicitor-General ? He thought he 
knew whick of those two proceedings was likely to be most favoured 
in the City of London. He deprecated the encroachment of the 
Executive upon the Judiciary. i 

The Solicitor-General, in responding to the toast on behalf of 
the Bar, said that the inclusion in this toast of the Bar of England 
was an ancient tradition and expressed, he hoped, a truth. The true 
Significance of this blending of Bench and Bar was this—that it de- 
pended upon the fact, of which the English Bar was proud, that in 
this country, perhaps alone of all the countries of the world, the 
duty of an advocate, even at the moment when at the heat of adyo- 
cacy, was still to remember that he himself was taking part in the 
administration of justice. He knew that this aspect of the matter 
struck some members of the public with surprise—the surprise that 
was crudely expressed, by the man who, on reading the inscription 
in a churchyard, ‘ Here lies an honest man and a lawyer,’ asked for 
an explanation why they buried two people in one grave. That was 
not the view which the Bar of England took of its serious. responsi- 
bility. He would not discuss at that time: the ancient conundrum 
of the ethics of advocacy. It was sufficient to say that they founded 
themselves on two propositions—the one laid dawn by Dr. Johnson, 
who said, ‘Sir, you shall not tell lies to a Judge,’ and the other 
laid down by Lord Brougham, when he declared that the duty of an 
advocate discharging his professional functiuns for his client was to 
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know no person save his client. It was because those who belonged 
to the English Bar endeavoured to combine those maxims that they 
were proud and grateful to be received at that hospitable board.— 
Law Journal. 

Attacks on Judges.—Not often, fortunately, is an English judge 
assaulted whilst in the performance of his judicial duties. Mr. 
Justice Ridley, who is to be congratulated, not only upon the compa- 
ratively slight nature of the injuries he suffered at the hands of the 
violent prisoner who flung a stool from the dock-in the Birmingham 
Assize Court, but also upon the calmness and good judgment with 
which he treated the incident, is, indeed the only High Court judge 
of modern times who has encountered so disturbing an experience. 
The only other instances of violence to the Bench have occurred in 
minor courts. Judge Parry, whilst sitting in the Manchester County 
Court some thirteen years ago, was fired upon by an enraged bailiff 
whose ‘certificate he had withdrawn; and Mr. Tindal-Atkinson, 
K.C., whilst sitting as Recorder of Leeds some six years ago, had a 
large bottle hurled at his head by an occupant of the dock. The 
famous assault on Vice-Cbancellor Malins, by an American named 
Cosgrave, may be excluded from this list of dangerous attacks, not 
because the missile was merely an egg, but because it was thrown 
at the learned Judge as he was leaving the Bench. All the other 
modern instances of attacks, on members of the Bench have occur- 
red whilst the judges were not engaged in the performance of their 
judicial duties. Sir George Jessel was at the entrance to the Rolls 
Court when Dodwell made his abortive attempt to shoot him in 1878; 
Judge Bristowe was fired upon by a disappointed suitor at the Nottin- 
gham railway station in 1889; and Mr. Justice Ridley and Mr. 
Justice Bucknill—it is strange that the former judge should have 
been assailed twice in one year—had concluded the hearing of the 
Hull election petition in June last when two or three excited part- 
sans threw some lumps of coal at them. It is worthy of note that 
though the prisoner who flung the stool across the court at Birmin- 
gham was guilty of the grossest kind of contempt of court, Mr. 
Justice Ridley didnot punish him specifically for the offence, though 
he may, of course, have taken it into account in passing a sentence. 
of five years’ penal servitude for the crime of which he was convicted 
Much harsher in’ olden times was the treatment of prisoners who were 
guilty of attacking the judges, as these two extracts from Mr, 
Oswald's book on Contempt of Court will serve to show:— 

At Salisbury Simmer Assizes, 1631, before Richardson C.J.,a prisoner, 


after his condemnation for felony, threw a brickbat at the Chief Justice, 
which warrvwdy missed; for thisan indictment was immediately drawn by 
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him against the prisoner, and his right hand was cut off and fixed to the 
gibbet, upon which he was immediately hanged in the presence of the 
Court. (2 Dyer, 1886, notes). 


One James Williamson, a felon convicted atthe Sessions held at Chester 
in October; g Car. 1, threw a stone at the judgeson the Bench, for which 
he was at once indicted, convicted, and had judgment to have his right 
hand cut off—which judgment was executed accordingly in open Court; and 
the hand was fixed over theentrance gate of Chester Castle, where it re; 
mained some time. [Chester Docket Book (1603-12), 60, 166.] 

Perhaps the most surprising thing about the incident at Birming- 
ham is that a loose stool should have been in the dock. The barba- 
rous theory that a prisoner ought to stand throughout his trial is gra- 
dually disappearing. If the seating accommodation for prisoners 
were made permanent in every court, such an incident could never be 
repeated.—Law Journal. 


CONTEMPORARY LEGAL LITERATURE. 


In the November part of the Law Magazine and Review 
there is an instructive article entitled “The Law of Bankruptcy ” ” 
in which the writer discusses the principles and foundations on 
which that law is based so as to avoid a scramble among the 
creditors and to give protection to honest debtors. He points 
out certain defects in the present system and, comparing the 
English Law of Bankruptcy with that as administered in Ireland, 
suggests as follows :— 


Large estates asa rule can be best realised by a trustee 
under the control of the court. Small-estates as a rule can be 
best realized by an official. Matters of expense in realisation, 
‘such as engaging a solicitor, should be curtailed as much as 
possible. For a speedy and complete realisation of the estate all, 
persons who had dealings with the bankrupt shonld be bound ta 
supply all necessary information. Crown debts ought not to be 
preferred. The admission of debts ought not to be left to the trustee 
or even to the official receiver. Sittings for proof of debts should 
be held before an officer of the court possessing a competent 
knowledge of Bankruptcy Law, whose duty should be not merely 
to decide on objections to proofs but to see that no debt was 
admitted that was not proved to his satisfaction. No man’s 
after-acquired property should be captured ‘in cases where he. 
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failed to obtain his dischage merely on account of poverty or of 
some other cause for which he was not to blame. Court fees 
ought to be reduced as much as possible. The writer concludes 
as follows :—The present law does uot make a sufficient distinc- 
tion between our dealings with the bankrupt’s property and our 
dealings with the bankrupt himself; in which latter dealings the 
public and not the creditors are the interested parties and should 
bear the necessary expenditure. In consequence of our failure to 
make this distinction, honest bankrupts, whose assets are small, 
fail to obtain the full benefit of the bankruptcy laws. As a dis- 
charge cannot be procured without money, for the same reason— 
smallness of assets—many honest debtors are entirely deprived of 
the benefit of the bankruptcy laws, owing to their inability to 
pay the requisite fees and these debtors remain liable not merely 
to seizure of their goods but imprisonment of their persons. It is 
idle to say these debtors are only imprisoned for dishonesty. It ' 
is not dishonesty for an insolvent man having the means of pay- 
ing a judgment debt to leave it unpaid. On the contrary if he 
paid it voluntarily it might be held, in the event of a subsequent 
bankruptcy, to have been a fraudulent preference which might 
retard or prevent his discharge. And ifit is for dishonesty that 
the debtor is imprisoned, why is he released on being adjudicated 
bankrupt although his term has not expired and the debt 
remains unpaid? When the debtor has nc tangible assets to be 
dealt with, all dealings with him should be based on the public 
interest and not the interest of an individual creditor who is 
usually tryiug to obtain an advantage over other creditors 
equally deserving of consideration. 


In the same number there is an article on “ King’s Peace y, 
Mob Law,” the origin and progress of both of which are traced 
from the earliest times up to date, in which the writer discusses 
the various causes that lead to disturbances of the peace by the 
mob who take the law into their hands in order to redress their 
grievances, sometimes overthrowing monarchies, sometimes cau- 
sing agrarian riots, and concludes by saying that so long as 
man’s nature does not change for the better and so long as 
powers that shape the destinies of the masses continue to be sel- 
fish in open defiance of the high principles they preach, mob 

- law will bein existence, 
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‘There is a very learned article in the September—October 
part of the American Law Review on the “ Legal Evolution of 
Peace” in which the writer compares how the same processes 
based on necessity, reason, etc., Lave developed the communal and 
international peace from a barbarous to a civilized state and con- 
cludes by saying that after so much that aas been done by the 
Hague Convention, hopes may be entertained that the conflict 
between the two agencies on the international side—Public War 
and Arbitration—will, as in the case of communal peace, result in 
a Victory for the Judicial System and that a submission to the 
arbitrament of Judicial Agencies will take its place among our 
permanent social institutions. 


The November part of the Harvard Law Review begins with 
a good analytical article on “ Powers in Trust and Gifts implied 
in Default of Appointment” in which the writer discusses the 
various ways in which such powers arise and how they have 
been construed with reference to their scope in the various classes 
of cases in which they have been implied. 


The same number of the Harvard Law Review’ contains an 
elaborate article on the effect of two recent American decisions 
in “the Standard Oil and Tobacco cases” which the writer sums 
up thus :—Any undue or unreasonable restraint of interstate- 
trade is illegal. Trade is unduly restrained by agreements which 
lessen competition among those agreeing to an extent which may 
reasonably be thought to injure the competing or consuming 
public. Trade is also restrained unduly by acts, combi- 
nations or mere conditions of existence which represent a pur 
pose to increase the trade of those who are parties to the assailed 
transaction or condition, by interfering with the right to trade of 
those who are strangers to such transaction or condition ; or, in 
other words, a purpose to acquire monopoly control. Trade is 
not unduly restrained by the termination of competition among 
those who voluntarily combine in the form of a corporate combi. 
nation of a great number of previously independent corporations 
—certainly if by means of a holding company, and probably if by 
means of the purchase of plants outright~creates a prima facte 
case of illegality. Given an undue restraint, the law can reach 
any possible form of organization or condition of existence in 
which such restraint is manifested, 
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A single corporation in no way representing any combination 
may offend the Act (the Federal Anti-Trust Act). The issue is 
to be determined in each case by a consideration of all the perti- 
nent facts such as specific acts, general course of conduct and 
results. 


The above article as well as tw» articles in the above men- 
tioned part of the American Law Review and the October part 
of the Green Bag all recognise that a substantial change 
in the law has been made bythe above decisions. The two 
latter journals also discuss the question how far the judges were 
justified in making this’ important piece of judicial legislation - 
affecting the whole of the population of the United States, while j 
the writer in the Harvard Law Review finds in these decisions 
that a great step has been made towards the solution of the 
“ trust” problem, the principle .of which decisions, aiming 
as they do to attack the evils and wrong doings which accom- 
pany combination, he hopes, would be embodied in a statute 
supplementing the Anti-Trust Act as now construed. 
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THE LATE HON’BLE V. KRISHNAS WAMI AIVAR, C.S I. 






With the deepest sorrow we have to record the sad 
and sudden death of the Hon’ble V. Krishnaswami Aiyar, 
C.S.1., who was the Senior Editor of this journal for nearly 18 
years, onthe morning of the 28th December at the early age 
of 49, after a brief illness of about a fortnight. He went to 
attend the Coronation Durbar at Delhi, and although he 
attended the public functions on the 7th December he was not 
able to attend the ceremonies that took place on the rath De- 
cember, the Durbar Day, owing to some slight inflammation in 
his thigh, He returned to Madras at once and after undergoing 
an operation, which gave us hopes of his recovery, he ulti- 
mately succumbed to the illness that attacked him. Although 
it could not be said that he was in very robust health for some 
time, nobody ever suspected that he would be taken away from 
us so soon. He has passed away in the jfull vigour of manhood, 
and his death has created a void which it will be difficult to 
fill for a long time. His life was one of varied and unbounded 
activity, and he devoted himself heart and soul to everything 
calculated to advance the interests of his country and his country- 
men. A man of spotless character, he had a head of unusual 
vigour and a heart full of benevolence, sympathy and generosity. 
We need hardly remind our readers that he was one of those who 
first started this journal and was connected with it almost till a 
year before his death and continued to take a keen interest in its 
management up to his death. He was a tower of strength’to us, 
and the success of this journal has been in a large measure due 
to his energy, co-operation and sound advice. It has been our 
proud privilege to have been closely associated with him for over 
twenty years. His very preseuce was a source of inspiration 
to us as it was toall who came in contact with him. We 
can hardly give expression, at this moment of poignant sor- 
tow, tothe magnitude of our loss, and we reserve for a future 
occasion a detailed review of his brilliant career and varied 
activities. 


































Death has robbed usof his physical presence but cannot 
deprive us of the memory and influence of his noble and brilli- 
ant career and of the inspiration we shall ever derive from the 
recollection of his noble example and great work. 
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HINDU JURISPRUDENCE—A STUDY. 
. (Continued from page 482). 

While in this connection I may state that since the grant of 
the Charter to the High Court which synchronised with the first 
introduction of the Legislative Council by the Reform Act of 
4861 innumerable changes have occurred both in Southern India 
and elsewhere. Now that the new Reform Statute, going by the 
name of Lord Morley, has been passed, the grant of a fresh Char- 
ter to the High Court, suited to the present day circumstances of 
this country, will be in keeping with what occurred in 1861. 
The new Charter should provide for additional judges being 
appointed when it is found necessary and should abolish the pro- 
viso requiring that the Chief Justice should only be a Barrister 
Why the Chief Justice should be selected only from among the 
ranks of Barristers one fails to see. That qualification might 
have been necessary in those days when there were no Vakils, 
Advocates and other members of the Indian Bar and when most 
offices were held by Civilians. The times have rapidly changed 
and other classes of practitioners, such as Advocates,. Vakils, 
etc., have come to prominence. I believe the promotion of 
a puisne judge, whether a Civilian, Vakil, or Barrister, to 
the post of Chief Justice will be a step in the right direction 
and viewed with satisfaction by the community and by mem- 
bers of the bar. If we have the system prevailing in Bombay 
by which I understand the Civilian is made to select his line 
(either in the judicial or revenue) after some years and if the two 
lines are treated as separate and independent, ' there can be no 
objection on principle even to the appointment of Civilian Chief 


Justices. 


As regards Puisne Judges if the rule as to proportion is ‘to 
be kept at all, it should be expressly recognised that x/3rd should 
be selected from among the Vakils; and in ‘applying this rule as 
to proportion, fractions may be disregarded, but I think it better if 





‘1. The main objection toa civilian being appointed is the apprehension 
that the independence of the ench which is essential for the well-being 
‘of society may be affected. But if the civilian who joins the judicial line 
Canuot be made to join the Revenue or Executive line afterwards and it is 
made arule that he cannot become Member of the Execntive Council 
under any circumstances, this objection will Jose force, 
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the proportion as between Barristers and Judges be left out so 
that a freer hand be given to select the most capable among 
either class according to the state of circumstances existing at 
any particular time. : 

I may also.suggest that a Superior Tribunal for the whole 
of India may be constituted which will be enabled to deal with 
the hopeless conflict of decisions in the different High Courts more 
expeditiously and cheaply. There are several topics in which 
the law should be uniform in all the Presidencies, especially when 
there are no divergencies of school to reckon with. There are 
again several Statutes governing the whole of India and the de- 
sirability and advantage of certainty in the law and of a uniform 
rule of construction upon the sections of the Statutes can hardly 
be gainsaid. It will be a Supreme Couit of Appeal for India like 
the courts existing in some of the colonies and appeals to the 
Judicial Committee as an ultimate court of resort may, if neces- 
sary, be allowed in extremely rare cases*. This Supreme Court of 
Appeal may be manned partly by one or two Judges from 
the High Courts and partly by people outside the High Court 
vtz., from the Bar. The suggestion has been made in some quar- 
ters that the Coronation at Dehli should mark the surrender of 
the old Charter and grant of new ones, and the grant of Charters 
on the lines indicated, with previous legislation to give effect to 
it, would be regarded as an immense boon by the people of this 
country. 

Returning from this digression the last matter o be dealt 
with is the_procedure of our courts. There is the plaint, 
otherwise called the declaration, which initiates the judicial 
proceeding?. Before the summons the plziatiff may be inter- 
rogated with regard to his case?. Summons is issued thereupon 
with the King’s Seal? and ifthe defendant absconds or does 
not give security he may be arrested beforehand*, The defen- 
dnat then appears before the King”. Then the plaintiffs declara- 
tion should be recorded with certain further particulars®. The 

* Ofiate the dissatisfaction ,in the Judgments of the Judicial Com- 
mittee is growing and apparently India is not the only country which is so 


dissatisfied :—ED. 
1. Mitakshara, Ch. I. § 2 pl. 1. MacNaughten, p. 141. 


2. Ibid. Ch. I. § 3 pl. I. Do. 144. 
3 Loid. Ibid. bid. 
4. Ibid. Ch. I. $3 pl 7.146. 


5. Ibid.  Ċh. I. § 4 pl. I. 147° 
6 Ibid. Ibid, Ibid. 
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plaintiff canamend his declaration until tte defendant’s answer?. 
The answer of the defendant should then be recorded?. He must 
then and there reduce to writing the evidence of the thing to 
be proved’. In some cases a rejoinder is allowed* 


The plaint or declaration is required to contain certain par- 
ticulars, the details of which are mentioned in the books®. So 
also the plaintiffs and declaration ; the plaintiff can write several 
causes of action against the same defendant, although in such a 
case the investigation or trial should be separate and not 
simultaneous®. A verbal error does not annul the claim though 
it seems to be otherwise in criminal cases according to the Mitak- 
shara”. As regards the answer it should also conform to 
certain requisites; otherwise it will not be regarded as such’. 
The pleas of the defendant may be four-fold®: (1) a confession; 
(2) a denial; (3) a specific plea, and (4) former judgment, orour 
modern troublesome friend ves-yudrcata.. Although the first 
two pleas appear to be simple, elaborate rules are given as to 
their meaning,- especially as to the nature of denialt®. As 
regards the third itis explained thus 11: A special plea is 
when the defendant admits the demand but avoids it by plead- 
ing a general acquittance or that he had received the money 
asa present.” It is what in English lawis termed a plea of 
confession and avoidance. The plea of former judgment is 

well known and needs no discussion. 


Certain rules as to onus or the right or the duty of a party 
to begin are next laid down’*. Although the law recognises 
ordeals and an elaborate procedure is laid down as regards the 





1. Mitakshara Ch.I.§4 pl. 15. 154. and Narada Introduce. 
tion II §§ 7 S-B-E. XXXIII p. 25. 


2. Ibid. Ch. I. § 5. pl.2i. 154. 
3. Zoid, Ch. I. § 5 pl. 2. 155. 
4, Narada, Introduction II §§ 21. S.B.E.. Vol. XXXIII p. 29. 
5. Mitakshara Ch. I. § 4 pl. 12. 152. 
6. Ibid. 
7. Narada Toal IE §§ 25. S.B.E., Vol. XXXIII p. 29. 
8. Mitakshara Ch. I. § 5 pl. 3. p, 155. 
9. Do. Ch. I. § 5 pl. 5. p 156 
10. Do. Ch, I.§5 pl. 7. p. 156. 
11. Do. Ch. 1.§ 5 pl. 9. p. 157, 


12, Do. Ch. I. § 6 p-p. 154 to 166: 
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different. kinds of ordeals, these can be resorted to only when 
reasoning fails the judge to arrive at the truth, 7. e., when a con- 
clusion cannot be come to upon the oral and documentary 
evidence?. If there are no witnesses and documents and the 
parties consent, then alone some of these ordeals can be resorted 
to. If the parties do not consent they cannot be resorted to?. 
In the case of women and certain others they cannot le resorted 
to in any case’. The judgment should be recorded and a 
record of the same given to the successful party which should 
contain an accurate record of the plaint, answer and judicial 
investigation‘, 

There seems to be a review allowed, but apparently the per- 
son applying for the same should’ pledge himself to pay twice 
the amount: of the fine”, l 


So a retrial can be ordered where a man has lost his cause 
through the dishonesty of the witnesses or judges. Perjured 
witness giving false evidence, the King must reverse judgment. 
Gtadations of courts are, as already said, mentioned in the 
books, and appeals are allowed from one court to another in the 
inverse order’, ‘The King is the highest Court of Appeal as 
stated above. 


Such in brief are the outlines of our Jurisprudence. I have 
omitted, from considerations of time, other topics of law—the 
Law of Contracts, Landlord and Tenant, Master and Servants 
and certain other topics. The subject is of pereunial interest, 
especially to us lawyers. Reforms are attempted by persons 
without a study of our institutions as disclosed in our books— 
institutions which have survived the ravages of time and the waves 
of conquest. Nobody can deny that reforms are necessary in 
some if not in many of our institutions; otherwise there is stag- 
nation and no hope of progress, But let us not ape Western 
methods and ideals. Let us take the benefit of the experience 


1. Narada Ch. I. §§ 247.S.B E., Vol. XXXIII, Pp. 100. 
2. Narada I. §§ 258 S B E„ Vol. XXIII, p. 102. 


3. Do. §§ 256 Do. ior. 
4. Do- 1§§ 72 and 73. Do 23. 
5. Do. I§ 65. Do. 22. 


6. Vishnu Ch. VIL §§ 40 S-B-E, Vol. VII p. 52. 
7: See Macnaughten Vol. I, p. 222 and see also Narada, Introductiott 
I. §§ 6and 7 S,B.E., Vol. XXXIII, pp. 6and 7 
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given to us by our ancestors and the wisdom of our sages who 
sacrificed their whole lives, devoted their entire energies, to make 
Hindu civilisation ennobling and elevating. Let us not, who are 
engrossed in our own bread-earning pursuits and who have not 
even the time to study ancient books, condemn our institutions 
merely because they are opposed to our Western notions. Let 
us avoid evils, but in our desire to do so, let us not fly to other 
evils which we know not of. Let us build on the model of the 
grand superstructure left to us by our ancestors. Let us mend 
and not end it. A reform which does not carry the masses is of 
no use. You musc take the people and you cannot do so:unless 
you work upon the ideals which they have been accustomed to. 
So also a reform which is in advance of the times will practically 
be a dead-letter and will work more harm than good. It will 
Surely retard even the natural progress of society. Let those of 
us who have reforming tendencies and have, of. course, not the 
leisure ‘and time which our sages bestowed for working out the 
exaltedness of aacient India, first understand the true im port of 
our institutions from a study of our ancient books. Such a study 
will surely not be in vain both for the lawyer and the reformer. 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


[FULL BENCH.] 
Present :—Sir Charles Arnold .White, Ké, Chief Justice, 
Mr. Justice Krishnaswami Aiyar and Mr. Justice Ayling. 
T. V. Tuljaram Row .. Appellant* 


v (Def. in O. S. N. 117 of 09) 


M. K. R. V. Alagappa Chettiar .. Respondent 


(Plaintif in Do.). 
On appeal from an interlocutory order of Mr. Justice Wallis, 
in O. S. No. 117 of 1909. 


Letters Patent, Cl. 15—* Judgment,” meaning of -Appeal—Interlocutory 
orders—Ordersin independent proceedings, stay of execution, etc.—Exercise 
of discretion in discretionary matter. 

Per Curiam:—No appeal lies from an order of aJudge on the Original 
Side of the High Court declining to frame an issue-asked for by one of 
the parties to the suit, 


Per Chief "Justice:—The word “ judgment ” in Cl. 15 of the Letters Patent 
does not include all orders in civil proceedings. It includes orders in pro- 
ceedings though,interlocutory. The test is not the form of the adjudication 
but its effect in the suit or proceeding in which it ismade. If the effect is 
“to put an end to the suit or proceeding so far as the Court before which the 
. suit or proceeding is pending is concerned, or if its effect, if it is not com- 
plied with, is to put an end to the suit or proceeding, the adjudication is a 

judgment within the meaning of the clause. An adjudication on an appli- 
` cation which is nothing more than a step towards. obtaining a final adjudi- 
cation in the suit is not a “ judgment.” An order on an independent pro- 
ceeding ancillary to the suit (not instituted a: a step towards judgment, but 
with a view to rendering the judgment effective if obtained), e.g., an order 
in an application for an interim injunction, for the appointment of a 
receiver is a “judgment.” [3 M. H. C. R. 384 doubted ; 26 M. 437, 1 M. 148 


approved ; 27:M. 432, 14 M. 88, 28 M. 28 dissented from; 30 M. 143, 24 M. 252 
approved. ] 


An adjudication on matters of discretion is appealable, if the effect is to 
dispose of the suit so faras the Court making the adjudication is concerned. 


Per Krishnaswami Aiyar J.:—The word “judgment” in Cl. 15 of the Let- 
ters Patent covers interlocutory or preliminary judgments as well as a final 
judgment, but it does not include an interlocutory order. But the right or 
’ liability with reference to which the Court adjudicates or declines to do so 
must be the substantive claim or liability and not a right to a particular 
judicial procedure or a detriment suffered in being denied the benefit of a 
rule of procedure. Orders in incidental proceedings, e.g, those for attach- 
ment and arrest before judgment, temporary injunction, appointment of a 
receiver, stay of execution and security for costs are appealable. 





* 0. S. No, 43 of 1909. 


2gth September Igro, 
*I 


Tuljaram 


ve 
Alagappa. 
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eas as The order of a single Judge refusing to exercise his discretion or exer- 

Alagappa. cising it in a particular way is also appealable, though it may be that the 
appellate Court may decline to interfere on the ground of its being a discre- 
tionary matter. 


Per Chief Justice and Krishnaswami Aiyar J.—An order refusing to 
issue a commission is not a judgment. 

This appeal coming on for hearing in the first instance on 3rd 
May 1910, the Court (the Chief Fustice and Abdur Rahim J.) 
made the following 

ORDER OF REFERENCE TO A FULL BENCH.— 
In this case an objection has beentaken that no appeal lies 
against the order of a Judge on the Original Side declining to 
frame additional issues for which one of the parties asked. We 
are disposed ta uphold this objection on the ground that such 
an order is not a judgment within the meaning of Section 15 of 
the Letters Patent: 

. Ebrahim v. Fuckrunnissa Begum? is an authority which 
supports this view. As regards this High Court, however, the 
authorities would seem to preclude us from so holding. The 
‘ground of the decision in Maruthamuthu Pillai y. Krishnama- 
chariar ? is applicable to the present case. We may also refer 
to R. v. R.3 ; Sabhapatht Chetti v. Narayanasamt Chetti*; Com- 
mercial Bank of India, Limited v. Sabja Sahib”; Vyasackary 
v. Keshavacharya‘; Seshagiri Row v. Nawab Askur Fung Aftab 
Dowla”. 


We refer to a Full Bench the question whether an appeal 
lies to this Court from an order of a Judge on the Original Side 
declining to frame an issue which is asked for by one of the 


parties to the suit. f 
-T. V. Seshagiri Atyar and V. Masilamont Pillay for appel- 


lant. 

P.R. Sundara Atyar and C. P. Ramasamt Atyar for respon- 
dent. 

T., V. Seshagiri Atyar.—“ Judgment’ in S. 15 of the Letters 
Patent is very comprehensive and includes decree, sentence and 


I. (1878)I.L. R. 4 C. 531. © 2. (1903) I. L. R. 30 M. 143. 
3. (1890) I. L. R. 14 M. 88. 4. (x901) I. L. R. 25 M. 555. 
§- (1900) I. L. R. 24 M. 252. 6. (1901) I. L. R. 25 M. 654. 


7, Gees) I. Le R, 26. M. 502. 
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order. Ail orders affecting the rights of parties (rights to let Salas 
in evidence, etc., as given to them by law, right as toa rule of Alagappa. 
procedure or practice) and not based upon the discretion of the 
judge are appealable. Every order allowing or disallowing 
evidence (oral and documentary) or issue ‘is appealable. S. 39 
read. “Judgment” therein is qualified in two places by the words 
“ final’ and “interlocutory.” S.19 of the Judicature Act defines 
in what cases appeals shall lie from the orders and judgments 
of a single judge. S. roo of that Act defines “judgment” and 
“order.” [Krishnasawmy Atyar J.—If judgment in S. 15 in- 
cludes all orders then why does not the word ‘‘ order” follow the 
word ‘ judgment.” It was thought unuecessary. The Calcutta 
cases take a somewhat narrower view. Even according to them 
this would be a judgment—TZhe Fustices of the Peace of Calcutta 
V. The Ortental Gas Company?; Howard v. Wilson? . In Ebrahim 
vi Fuckrunissa Begum? the Chief Justice goes too far, and Mr. 
Justice Markby simply says he does not like to differ. I- submit 
this decision is wrong. ‘The Letters Patent cannot be controlled 
by the Civil Procedure Code—Hurrish Chunder Chowdry v. 
Kali Sunderi Debit; Kishen Pershad Panday v. Tiluckdhart 
Lall”; Toolsee Money Dassee v. Sundert Dasee®; Ut Brif Coomaree 
V. Ramrick Das"; Gopinath Pati v. Moheshwar Pradhan®; Soubhat 
v. Ahmedbhat Haribhai?; Hirji Fona v. Narran Mialfit?; The 
gist of these cases seems to be whether the order complained against 
would affect the merits of the case. [Krisinasawmy Atyar J.— 
No; the test is whether the order has decided any question 
concerning the merits of the case.] Soonabhat v. Tribhovana 
Dos*1; Vaghojt Kuvergtv. Camajt Bomangz?*; Str Jehangir 
Cowasjee v. The Hope Milis, Limtted>?; In re Arbitration, Atlas 
Assurance Company Lid. v. Ahmedbhoy?*; De Souza v. Coles?’ ; 
Somasundaram Chetti v. Administrator-General*® ; Vananga- 
mudy v. Ramasamt*"; Chappan v. Mocdin Kutti; The Commer- 








I. (1872) 8 Beng. L.R. 451. 2. (1878) LL.R. 4 C. 231. 

3- (1878) I.L.R. 4 C. 531. 4. (1882) LL.R. 9 C. 4821 493 (P. C.) 
5. (1890) I. I, R. 18 C. 182. 6. (1899) I. L. R. 26°C. 361. 

7. (1991) 5 C.W.N. 781, 794, 795. 8. (1908) I. L. R. 35 C. 1096. 

9. (1872) 9 Bom. H.C.R. 398, 406. 10. (1875)12 Bom H.C.R. 129. 


II. (1908) 10 Bom. L. R. 337. 12, (1904) LL.R. 29 B. 249, 253. 
I3. (1908) I.L-R. 33 B. 216. I4. {1908)I.L.R. 34. B.I. 
I5. (1868) 3 M.H. C.R. 384. 16. (1876) I. L. R. 1 M. 148, at IŞIL. 


17. (1891) I. Le R. 14 M. 406. -18, (1898) I. L. R. 22 M. 68 
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‘Tuljaram ' sial Bank of India, Ltd. v. Sabja Sahib *; Yarlagadda v.. 

Disapa: Yarlagadda?; Letters Patent Appeals of 1900 (unreported); 
Kuppusamt Chetti v. Ratnavelu Chetti ; Mohabir Prasad 
Singh v. Adhikari Kunwar+; Sabapatht Chelts v. Narayana- 
sami Chetti”; Vidyapurna v. Vidyanidht®; Appasawmy Prilay v. 
Somasundara Mudaliar? ; Seshagiri Row v. Nawab Askur Fung 
Aftab Dowla® ; Chinnasamt Mudali v. Arumuga Goundan' ; 
Veerabadran Chetty v. Nataraja Destkar’® ; Maruthamuthu 
Pillai v. Krishnamachartar.1 For definition of “judgment” see 
Vol. I. p. 623, DANIELL’s Chancery Practice, which seems to be 
against me ; SETON on Decrees Vol. I, Introduction p. 321, is 
some what likewise. 


P. R. Sundara Atyar.—“ Sentence or order” in §.15, Letters 
Patent, means a final judgment. Similarly “ judgment” means 
final judgment. [C. %—Itis too late now soto contend.] The 
anomaly would be that before thesuit is decided in the Original 
Court there would be several appeals against several orders or 
rulings passed in the course of the case. We must put such a 
coustruction as would not bring about such an anomaly. A 
coutrast is intended between a judgment and a decree but no con- 
trast can be intended to have been laid between judgments and 
orders. I refer to Letters Patent, Ss. 39, 40, and S. 37 of the Old 
Letters Patent which lays down a general rule as to procedure. 
If we see the scheme of the Civil Procedure Code in provid- 
ing appeals against orders we will observe that appeals lie only 
against judgments or final pronouncements, even in respect of 
incidental or interlocutory matters or reliefs. What disposes 
of a suit, original petition or incidental relief, either on the 
merits or on any technical grounds, is a judgment. These 
incidental petitious are not necessary steps in the course of a 
suit but independent helps to achieve the final end to see 
whether an order is appealable. We must look at its substance and 
its result direct and indirect on the right or liability ofa party, 
in the suit. Independent proceedings, ¢.g., probate and guardian 
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proceedings and proceedings incidental to a suit do end by judg- 
ments. For example, an order giving or refusing leave to file a 
suit—Wharton’s Law Lexicon, p. 425. Orders as to steps 
ina cause are not judgments—Stroud, Vol. II, p. 1027. The 
definition given in Chinnasamt Mudaliv. Armuga Gounden * 
supports my argument. In DeSouza v: Cotes ? the observation 
is nothing more than a dicum. ‘The fact that the order sought 
to be appealed against involved the exercise of descretion is no 
ground for non-appealability. If so, all decrees under the 
Specific Relief Act would have no appeal—Maruthamuthu v. 
Krishnama Chart?; Kirani Ahmedulav. Subhabhat*; In re Kally 
Soondery Dabia $; Vanangamudy v. Ramasami*® dissented from 
-in Varlagaddav. Yarlagadda "; Maharaja of Feypurev. Papa- 
yamma $; The Commercial Bank of India, Lid. v.Sabja Saheb’, 
Vol. 23, American Cyclopcedia of Law and Procedure, p. 668; 
672, as to the definition of jud gment. [Krishnaswamt Atyar J.— 
Why does S. 40 of the Letters Patent talk ofinterlocutory judg- 
ments?] That is for the purpose of providing appeals in certain 
cases. ‘The word judgment ‘in England had a certain meaning. 
But “interlocutory judgment ” includes orders which are not 
‘judgments’; instead of qualifying, the word interlocutory really 
- enlarges the class of judginents. 


The Madras cases cited for the appellant were then distin- 
guished by Mr. Sundara Aiyar on the principles enunciated by 
him. ‘The only cases against my view are Veerabadran Chetty 
_v. Nataraja Destkar *°; Maruthamuthu Pillat v. Krishnama- 
chariar *; which say that an appeal lies from orders refusing the 
issue of commissions to examine the witnesses. Their Lordships 
did not want Mr. Sundara Aiyar to dwell on the cases of other 
` High Courts as therein the word “judgment ” has been held to 
mean ‘“ final judgment.” . 

T. V. Seshagiri Azyar, in reply, referred to BLACK on Fudg- 
ments, Vol. I., p. 32, and referring to Ss.15, 39 and 40, of the 
Letters Patent said the same word should be understood in the 
same sense in all the sections. [Cour4—Is not your position 
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Tastee inconsistent with the scheme of the Judicature Act, Common 
Alageppa. Law Procedure Act and the Civil Procedure Code?] To some 
extent it is, Many orders which are not appealable here are ap- 
pealable in England, é.g., orders as to discovery and interro- 
gatories. 
The Court expressed the following 


*OPINIONS.—TZhe Chief Fusttce.—The question we have to 
determine in this case turns on the meaning of the word ‘ judg- 
ment’ in Clause 16 of the Letters Patent. I find it impossible 
to reconcile the decisions on the point. 


I do not think the word ‘judgment’ is used in contradis- 
tinction to the words ‘ sentence’ or ‘order’ which immediately 
follow it. The words “ not being a sentence or order passed 
or made in any criminal trial,” as it seems to me, were introdu- 
ced in order to exclude all criminal proceedings from the opera- 
tion of the section and that it is not to be inferred from the in- 
troduction of these words that the Legislature intended that the 
word ‘judgment’ should include all orders in civil proceedings. 


Further, I am not prepared to-infer, from the fact that in 
Sections 39 and 40 of the Letters Patent a distinction is drawn 
between final judgments, decrees or orders, and interlocutory 
judgments, decrees or orders, that the word ‘judgment’ in S. I5 
is to be deemed to include any order in any interlocutory 
proceeding. 


The test seems to me to be not what is the form of the ad- 
judication but what is its effect in the suit or proceeding in 
which it is made. Ifits effect, whatever its form may be, 
and whatever may be the nature of the application on which it 
is made, is to put an end to the suit or Proceeding so far as 
the Court before-which the suit or proceeding is’ pending is 
concerned, or if its effect, if it is not complied with, is to put an 
end to the suit or proceeding, I think the adjudicationis a judg- 
ment within the meaning of the clause. An adjudication on an - 
application which is nothing more than a step towards obtaining 
a final adjudication in the suit is not, in my Opinion, a judg- 
ment within the meaning of the Letters Patent. 


*2oth September toro. 
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I think, too, an order on an independent proceeding whicn Tajaan 
is ancillary to the suit (not instituted asa step towards judg- Alagappa. 
ment, but with a view to rendering the judgment effective if Chief 
obtained), e.g., an order on an application for an-interim injunc- Justice. 
tion, or for the appointment of a receiver is a ‘judgment’ within 
the meaning of the clause. l 

Speaking generally I think the word ‘judgment ’ means 
any ‘final order, decree or judgment” within the meaning of 
those words as usedin S.120f the English Judicature Act 
1875. An order made on an application which is interlocutory 
in point of form may be a judgment within the meaning 
of S. 15 of the Letters Patent. On the other hand I am not pre- 
pared to say as was held in Zhe Fustices of the Peace for Calcutta 
V. The Oriental Gas Company? and in Soubhat v. Ahmedbhat 
Haribhat?, it must be a decision which affects the merits 
by determining some right or liability. I think the decision 
may be a judgment for the purposes of the section though it 
does not affect the merits of the suit or proceeding and does 
not determine any question of right raised in the suit or proceed- 
ing. 

As regards the authorities I will deal withthe Madras cases 
first. With all respect I think the definition of Judgment given 
by Bitileston J. in De Souza v. Coles? as “any decision or 
determination affecting the rights or the interest of any suitor 
or applicant” is too wide, and I cannot accede to the proposi- 
tion that it is “impossible to prescribe any limits to the right of 
appeal founded upon the nature of the order or decree appealed 
from.” I agree, however, with the actual decision in the case 
which seems to me to satisfy the test which I have ventured to 
lay down. . 

The order in Somasundaram Chetti v. Administrator-Generalt 
was an order under the Administrator-General’s Act giving the 
Administrator-General commission at a certain rate. I think 
the order may be regarded as an order which put an end to a 
proceeding in which the Administrator-General claimed com- 
mission at a certain rate, and was therefore appealable. 

Tam unable to agree with the decision in R. v. R.” that 
an order fixing a date for the hearingof a suit is appealable. This 
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case does not appear to have been cited with approval in this 
Court, and was expressly disapproved in S7imantu Raja Yarla~ 


gadda Durga Prasada Nayadu v. Srimantu Raja Yarlagodda 
Malsckarjuna Prasada Nayadu* and in Mussamut Brig Cooma- 
ree V. Ramreck Dass. 2 


The decisions in Commercial Bank of India, Limited’ w 
Sabja Saheb? (an order dismissing an application by the assig- 


` nee of a plaintiff to be brought on the record held appealable) 


and in Vyasachary v. Keshavacharya* (an order dismissing a 
petition to receive a sum of money as security for costsof an 
appeal held appealable) in my opinion satisfy the test I have 
suggested. Ishould be prepared to hold that an appeal lay 
from an order refusing a stay of execution (the application for 
a stay being an ancillary proceeding) though a contrary view was 
taken in Srzmantu Raja Yarlagadda Durga Prasada Nayadu v. 
Srimantu Raja Yarlagadda Mallikarjuna Prasada Nayadu +. 


With all respect I find myself unable to agree with the 


decisions in Veerabadran Chetty v. Nataraja Destkar * and in 
Marutha Muthu Pillai v. Krishnama Chartar 8 thatan order 
for evidence to be taken on commission or an order refusinga 
commission is an appealable order. Asregards the latter case 
I entirely agree with the observation of the learned Judges that 
the fact that the making of the order was a matter of discretion 
does not affect the appealability of the order. This fact may be 
a good reason for refusing to exercise the appellate jurisdiction, 
but, as it seems to me, it is no reason for holding that the appel- 
late jurisdiction does not exist. l 


I am unable to agree with what Ï understand to be the 
principle of the decision in Agpasami Pillai v. Somasundra 
Mudaliar,” and I think that the adjudication based on a refusal 
to exercise discretion, if the effect of the adjudication is to dis- 
pose of the suit so far asthe Court making the adjudication is 
concerned, is appealable. This being my view, I must hold, 
though I do so with considerable reluctance, that the decision in 
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Chinnasamt Mudali v. Arumuga Goundan}, is not, in my opi- 
nion, good law. 

As regards the Calcutta cases I have already referred to The 
Fustices of the Peace for Calcutta v. The Oriental Gas Company?, 
in connection with the grounds of the decision in that case. As 
regards the actual decision I should feel some difficulty in fol- 
lowing it and I should be disposed to hold such anorder was 


appealable. In Hurrish Chunder Chowdhry v. Kali Sundert 


Debs? the Privy Council held, onthe facts of the case, that an 
order refusing to transmit for execution an order of the Privy 
Council was appealable. Their Lordships do not discuss the 
general question of the meaning of the word ‘ judgment.’ 

I am of opinion that an appeal lies from a refusal to confirm 
an award (Howard v. Wilsont) or a refusal to set aside an award 
(Ti volsee Money Dassee v. Sudevi Dassee*), 

I think an appeal would lie from an order refusing to extend 
the time for giving security for costs, as the effect of the order 
would be to put anend to the appeal. (In Kisken Pershad 
Panday vw. Tilukdhari Lall the Calcutta High Court took a 
different view). In Gopinath Peti v. Moheshwar Pradhan", an 
order was made setting aside a judgment and a decree and 
ordering a “ remand,” and this order was held to be appealable. 
Iagree. The learned Judges observe : ‘we think, it is a ‘judg- 
ment’ because it disposes of the suit.” 

As tegards the Bombay authorities I may refer to Vagho ge 
v. Camaj¢*® where it was held ‘that an appeal lay from 
an order dismissing a Judge’s summons to show. cause why 
leave granted under Clause 12 of the Letters Patent should 
not.be rescinded and the piaint taken off the file? Here the 
"adjudication asked for, if made, would have disposed of the suit. 
So also would an order made on an application to revoke a sub- 
mission to arbitration. I think such an order is appealable. 
See Atlas Assurance Company, Limited v. Ahmsedbhoy Habtbhoy?. 

I agree with the view expressed by Garth C. J. in Ebrahim 
v. Fuckhrunnissa Begum,'° on the point which has been referred 
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to us, and I think our answer to the question'referred should be 
in the negative. 


Krishnaswamt Atyar J:—In this case the defendant iu 
O. S. No. 117 of 1909 on the file of the High Court (Original 
Side) moved upon Judge’s summons for certain additional issues 
before Mr. Justice Wallis. The learned Judge dismissed the 
summons and the defendant appeals under Clause 15 of the Let- 
ters Patent of 1865. The question has been referred to the Full 
Bench whether the orderin this case is a judgment within the 
meaning of that clause. The meaning of the word ‘judgment’ 
has often come up for consideration in this Court and the cases 
show a considerable diversity of opinion. Apart from the ques- 
tion of the true signification of that word in Clause 15 there has 
also been considerable difficulty in the application of the defini- 
tion to the facts of individual cases. It is perhaps to be regret- 
ted that the question was not set at rest earlier so far as this 
Court was concerned by the authoritative pronouncement of a 
Full Bench. ‘Having regard to the contrariety of opinion it is 
inevitable, whatever view we may take of the meaning of the 
term ‘judgment,’ that some decisions of this Court at all events 
will be found to be at variance with it. 


What then does the word ‘judgment’ mean in Clause 15 of 
the Letters Patent? In DANIELS Chancery Practice, Vol. 
I, page 625, the following definition occurs :—“ A judgment 
is a sentence or order of the Court, pronounced on 
hearing and understanding all the points in issue, and determin- 
ingthe tight of allthe parties to the cause or matter. It is 
either interlocutory or final.” These judicial pronouncements 
are known as ‘judgments’ at Common Law and as ‘decrees? in 
Chancery. See page 321, Introduction to SETON on Decrees. A 
more accurate definition is to be found in BLACK on Judgments, 
at page 2, where the author says:—‘‘We may define a ‘judg- 
ment’ as the determination or sentence of the law pronounced by 
a competent Judge or Court as the result of an action or proceed. 
ing instituted in such Court affirming that upon the matters 
submitted for decision a legal duty or liability does or does not 
exist.” Again at page 3, “the term which, in equity practice, 
corresponds to ‘ judgment’ at Common Law is ‘decree.’ A ‘decree’ 
is a determination or sentence of equity pronounced by a com- 
petent Court upon the. controversies submitted for decision.’ 


Param- 
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At page 32 the author proceeds to define an interlocutory judg- Suari 
ment. “A ‘judgment which isnot finalis called‘interlocu- Alagappa. 
tory,’ z.e., an ‘interlocutory judgment’ isone which determines krishna- 
some preliminary or subordinate pointor plea or settles some Peder 
step, question or defauit arising in the progress of the cause but 

does not adjudicate the ultimate rights of the parties or finally 
putthecase outof Court. Thus a judgment or order passed 

upon any provisional or accessory claim or contention is in 
general merely ‘interlocutory’ though it may finally dispose of 
that particular matter.” Distinguishing between judgments and 
orders the learned author says at page 5 ‘‘an ‘order’ is the 
mandate or determination of the Court upon. some subsidiary or 
collateral matter arising in an action, not disposing of the merits 
but adjudicating a preliminary point or directing some steps in 
the proceedings.” It is unnecessary to refer to other definitions 
some of which are collected in Chinnasamt Mudali v. Arumuga 
Goundan.+ But these citations are hardly sufficient for defining 
the meaning of the term ‘judgment’ in the Letters Patent 
though they render us substantial assistance in arriving at the 
exact signification intended by the framers of the Letters Patent. 
We find the terms judgment, sentence, order, decree and pre- 
liminary or. interlocutory judgment, employed in the Letters 
Patent. It is necessary to understand the use of the term 
‘judgment’in Clause 15 in such a manner as to give effect to 
the several words above noted that are employed in the Letters 
Patent. Whenthe terms final, preliminary, and interlocutory 
judgment occur in other parts of the Letters Patent it is only rea- 
sonable to assign to the word ‘judgment’ standing by itself 
in Clause 15 an interpretation which will cover the various kinds 
of judgments specifically dealt with in other clauses of the 
Letters Patent. Clauses 39 to 42 of the Letters Patent of 1865 
as well as the corresponding clauses of the Letters Patent ot | 
1862 deal with appeals to the Privy Council. They contemplate 
an appeal from a final judgment, decree or order as a matter of 
course, provided certain requirements as to value or certificate of 
fitness are satisfied. An appeal to the same tribunal is allowed 
from any preliminary or interlocutory decree, judgment, order, 
or sentence with the leave of the Court. If an interlocutory 
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judgment is appealable to the Privy Council with the leave of 
the Court, it can oniy be when it is a decision of the High Court 
on appeal or in its original jurisdiction if the Bench passing the 
interlocutory judgment is composed of the majority of the 
Judges of the Court. It would be a strange result to hold that 
from an interlocutory judgment from the original side leave may 
be given to appeal to the Privy Council under Section 4o even 
though it isa pronouncement ofa single Judge, there being no 
appeal to the High Court itself under Clause 15. The proper 
view, therefore, to take of the meaniag of the word § judgment’ 
in S. 15 is to uuderstand it as covering an ‘interlocutory 
or preliminary judgment.’ But a preliminary or interlocutory 
judgment is not the same thing as an interlocutory order. And, 
whatever width of interpretation the term ‘judgment’ may be 
capable of, it ought not to be so understood as to cover ‘ inter- 
locutory orders.’ It was contended by Mr. Seshagiri Aiyar that 
as Clause 15 speaks of ‘judgment’ not being a ‘sentence’ or 
‘ order’ passed and made in a criminal trial, that all orders other 
than thosethat are made in a criminal trial should be held to 
be comprised within the term ‘judgment.’ This argument 
appears to me to be inadmissible. An order in a criminal trial 
does not correspond to the interlocutory order in a civil cause 
but ordinarily to an order of discharge or acquittal which termi- 
nates in a criminal proceeding in favour of a prisoner asa sen- 
tence does the other way. The phrase “ not being a sentence 
or order passed or made in any Criminal trial ” was not in 
Clause 14 of the Letters Patent of 1862 which corresponded to 
Clause 15 of the later Letters. It appears to have been 
inserted in Clause 15 of the Letters Patent of 1865 mainly to 
indicate the exception dealt with in Clause 25 later, though it 
is not confined to a sentence or order in the exercise of 
Orginal Criminal Jurisdiction as Clause 25 is. 


It was suggested in the course of the argument that Act 
VIII of 1859 which was in force at the time of the issue of the 
Letters Patent would be a valuable guide to the meaning of the 
word ‘judgment’ though the provisions of the Act were not 
binding as to what should be held to be appealable judgments. 
Having regard to the language of Clause 37 of the original 
Letters Patent and of the later Letters the view appears to 
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have been entertained that the class of appealable judgments 
‘ must be confined to those that were appealable under the Code of 
Civil Procedure. Both in The Fusteces of the Peace for Calcutta 
V. The Oriental Gas Company * and in Sonbat, widow of Fazul 
Habibhai v. Ahamed Bhat Habtbhat ? the opinion was expressed 
that as S. 363 of Act VIII of 1859 prohibited appeals from 
interlocutory orders in the course of the suit and the only 
appeals from orders were under S. 36, 76, 85, 95, and 2109, 
the word ‘jndgment’ in Sections 15 of the Letters Patent 
should receive a restricted interpretation so as not to allow an 
appeal in cases where no appeal lay under the Code. This view 
was obviously open to exception. The rules to be made under 
Clause 37 for regulating proceedings in civil cases, though the 
Court was to be guided as far as possible by the provisions of the 
Code ot Civil Procedure, could hardly include a provision regula- 
ting the right of appeal already determined by S. 15, and 
as pointed out by the Full Bench of this Court in Chappan v. 
Motdin Kuttt3, the provision as to appeals in the Code applies 
to cases in which appeals lie from one Court to another and not 
from one member ofa Court to other members of the same Court. 
Having arrived then at the conclusion that the word ‘ judg- 
ment’ covers a ‘preliminary or interlocutory’ judgment as 
well as a ‘final’ judgment, that it does not include an ‘ inter- 
locutory’ order and the interpretation is uncontrolled by any 
provision of the Code of Civil Procedure though having regard 
to the reference to the Code in S. 37 radical’ divergence 
from it is. hardly to be expected, we may proceed to further 
delimit the exact boundaries of the field covered by the term as 
used in Clause 15. 

The definitions with which we started will hardly 
suffice to mark the boundary accurately. There is no doubt 
that the adjudication of a right or liability which determines a 
suit or appeal is a judgment. Even a refusal to adjudicate 
which puts an end to a particular suit or appeal must equally 
amount to a ‘judgment.’ This has not always been borne in 
mind as we shall find later on in dealing with the case of 
.Chinnasawmt Mudali v. Arumuga Goundan* A decision 
on the merits of the controversy between the parties is 
a ee eee 
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not essential to the termination of a suit or appeal. 
Even though the proceeding is not a suit or appeal as techni- 
cally understood, but is only what may ‘be called an original 
petition like au application for a succession certificate or the 
appointment of a guardian, the pronouncement which terminates 
the proceeding has the characteristics of a judgment, though 
there is a formal difference in the designation of the proceeding 
(see Rule 4, Mofussil Rules of Practice). But the right or 
liability with reference to which the Court adjudicates or de- 
clines to do so must be the substantive claim or liability and not, 
as Mr. Seshagiri Aiyar tried to maintain, a right to a particular 
judicial procedure or a detriment suffered in being denied the 
benefit of a rule of procedure. But Ido not think we shall be 
justified in confining the term ‘judgment’ to final disposal of 
suits, appeals or original petitions or proceedings in „execution. 
Preliminary or interiocutory judgments which ascertain rights 
and direct further inquiries which determine liabilities, though 
further directions are given for ascertaining the measure of 
those liabilities, must be deemed to fall within Clause 15. See, 
however, Rahimbhoy Habibhoy v. Turner? and Syed Muzhar 
Husein v. Bodha Bibi?2, as to final judgments under S. 595 of.the 
Civil Procedure Code of 1882. 


The CommonLaw Procedure Act, 15 and 16 Victoria, 
Chapter 76, recognised the distinction between interlocutory and 
final judgments. See Ss. 27 and 140. But they were both 
‘ judgments’ as distinguished from ‘interlocutory orders’ under 
Ss. 52, 54 and 222. I am unable to agree with Mr. Sundara 
Aiyer that interlocutory judgments which decide the merits 
are not judgments under S. 15. The question still remains 
whether orders in incidental proceedings for attachment 
or arrest before judgment, for a temporary injunction or for the 
appointment of a receiver are judgments within the meaning of 
the term as used in Clause 15. Such proceedings are not natural 
steps in the determination of the cause. But they are remedies 
though provisional in their character, and the judicial deter- 
mination of those proceedings may well be deemed to be 


analogous to the disposal of orginal petitions which determines. 


the rights of parties. An: appeal was specially provided from 
I. (1890) I. L. R. 15 B. 155 (P.C) 2. (1894) LLR. 17 A. 112 (P. C. ) 
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such orders even in the Code of 1859 and the decisions in such 
cases may well be treated aS interlocutory judgments ; cases of 
stay of execution, or security for costs, whether the order is in 
favour of one party or another, must stand on the same footing 
as temporarily affecting the rights of parties. 


We have now to examine the decisions to see how far these 
principles are in accord with the rules that are deducible from 
the cases. So far as I have been able to discover, there are 
only four or five decisions in which an endeavour has been made 
to arrive at a definition of the term ‘judgment’ as used in 
Clause 15 of the Letters Patent. The decisionin The Fusézces of 
the Peace for Calcutta v. The Ortental Gas Company 7 stands at 
the head of them all. A mandamus was issued by Mr. Justice 
Phear sitting on the Orginal Side to the Justices of the Peace 
of Calcutta to compel them to refer to arbitration a question of 
compensation. “The Mandamus was to do certain things 
or to show cause to the contrary so that the order of the 
Orginal Judge did mot determine any question whatever be- 
tween the parties. It only initiated the proceedings by which 
the liability of the Justicesto make compensation would be 
ascertained and determined.” Couch, C. J., says: “ We think 
judgment in Clause 15 means a decision which affects the merits 
of the question between the parties by determining some right 
or liability. It may be either final or preliminary or 
interlocutory, the difference between them being that a final 
judgment determines the whole cause or suit and a preliminary 
or interlocutory judgment determines only a part of it leaving 
other matters tobe determined,” I would only stop here to 
remark that a decision which determines the cause or proceed- 
ing so far as the particular Court is concerned, though it refuses 
to adjudge the merits, must also be deemed to be a judgment : 
for otherwise the rejection of a plaint for defect of form or in- 
sufficiency of Court fee or a return of it for want of jurisdiction 
would be outside the definition of the learned Chief Justice 
which could hardly have been his meaning. I may also observe 
that the “ part ” which is determined may be a part of the claim 
separable from the rest or a determination of liability generally, 
though the actual measure of liability may be a matter of account. 


I, (1872) 8 Beng. L. R. 433. 
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The decision in Sonbac, widow of Fazul Habibhai w. Ahmed Bhat 
Habibhai* is in substantial accord with the judgment of the 
High Court of Bengal though Chief Justice Sargeant seemed to 


consider that Clause 15 was governed by Act VIII of 1859. That 


this latter view is erroneous appears to be clear from the decision 
of the Privy Council in HWurrish Chunder Chowdhryv. Kalir 
Sunder? Debt, where an order of a single Judge refusing to 
transmit an order of the Privy Council to a Subordinate Court 
for execution was held to be appealable asa ‘judgment’ under 
S. 588 of the Code of 1882. The decision in De Souza v. 
Coles? was the first attempt in Madras to ascertain the meaning 
of the word ‘judgment’ in the Letters Patent. Leave to insti- 
tute a suit having been refused by the Judge sitting on the 
Original Side on the ground that the cause of action having in 
great part arisen outside Madras, an appeal was preferred under 
Clause 15. Thetwo very learned Judges who decided that case 
held that the term meant any decision or determination affecting 
the rights or the interest of any suitor or applicant. Ifthey had 
stopped there it might be doubted whether this language was 
not in substantial accord with that of Sir R. Couch in The 
Fustices of the Peace for Calcutta v. The Oriental Gas Company*. 
But Sir Adam Bittlestone proceeds to say at page 388: “ When 
the language giving the appeal is so general in its terms as that 
contained in the fifteenth clause of the chapter, it is, we think, 
impossible to prescribe any limits to the right of appeal founded 
upon the nature of the order or decree appealed from.” It seems 
to me that this is manifestly too wide a definition. And 
the opinion has been expressed in later cases in Madras and 
elsewhere that this isso. i need not stop to notice the passing 
remark in ‘R. v. R.——®* that every order of a single Judge is 
ajudgment. For this has been disapproved of in two later cases— 
Srimantu. Rajah Yarlagadda Durga Prasada Nayadu w. Sri- 
mantu Raja Yarlagadda Mualltkarjuna Prasad Nayadu® and 
Kuppusami Chetti v. Rathnavelu Chetti?—in which one of the 
learned Judges who was a party to the judgment in R—v. 
R—® joined in the disapproval. In Chennasamy Mudalz vw. 
Arumuga Goundan® which was an appeal froma decision of a 
Ta (1872) 9 Bom. H. C. R. p. 398. 2. (1882) I. L. R. 9. C. 482 at p. 493. 
' 3. (1868) 3 M. H. C. R. 384. 4. (1872) 8 Beng. L. R. p. 433. 
5. (1890).I. L. 'R. 14 M, 88. 6. (Iī900) I. L. R. 24 M. 358. 
7- (1900) I. Le R. 24 M. 511. 8 (1903) I. L. R. 27 M., 432. 
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single Judge declining tointerfere under S. 25 of the Small 
Cause Courts Act, Sir S. Subrahmanya Atyar, officiating C. J., 
and Russell, J. defined ‘judgment’ in S. 15 of the Letters Patent 
by confining it to an adjudication of the right or liability. But 
they regarded a refusal to interfere as no judgment. This raises 
a question asto whether the refusal toexercise a discretion does 
not involve the application of the judicial mind as much as a 
decision in the exercise of discretion. Observations similar to 
those that have been made in this case are to be found in 
Srimantu Raja Yarlayadda Dur ga Prasad Nayadu vw. Srimantu 
Raja Varlagadda Millikarjuna Prasada Nayadu? and in Appa- 
samy Pillai v. Somasundaram Mudalzarz in which latter case 
Benson and Boddam, JJ. refused to entertain an appeal from an 
order refusing leave to appeal fn forma pauperis because it was 
within the discretion of the court to grant or refuse such leave. 
Iam unable to agree in the principle enunciated in these decisions 
as regards discretionary orders and orders refusing to exercise a 
‘discretion not being appealable. The view was expressly dis- 
- approved of by Subrahmanya Atyar and Miller, JJ. in Marutha 
Muthu Pillai v. Krishnamachartar?. In the Privy Council case 
of Hurrish Chunder Chowdhryv. Kali Sundert Debit it was 
held (see page 493) that the appellate court had rightly enter- 
tained the appeal under S.15 from the orderof the single 
Judge who refused to transmit the order of the Privy Council 
for execution. The appellate court which entertained the 
appeal in Calcutta had expressly stated in Zn the matter of the 
Petition of Kally Soondery Debia® that the wrong exercise of 
discretion by the judge below was the ground on which the 
appeal was entertained. In De Souza v. Coles € the point was 
well put by Sir Adam Brtileston at- page 388. The question of 
the right of appeal, he pointed out, was different from how a 
matter of discretion should be dealt with by an appellate court. 
He said “ it is obvious that the duty of the appellate court in 
disposing of the appeal may vary considerably according to the 
nature of the order or decree complained of. And we think it 
may be stated asa general rule that when the determination 
complained of is merely the result of the exercise of discretion on 





I. (Igoo) I. L. R. 24 M., 358. 2. (1902) I. L. R. 26 M., 437. 

3- (1906) I. L. R. 30 M., 143.- 4. (1882) I. L. R. 9 C. 482. 

5> (1880) I. L. R. 6 C. 594. 6, (1868) 3 M. H. Ç. R. 384. 
+ 


3 


Tuljaram 
v 
Alagappa. 
Krishna- 


swami 
Aiyar J. 


Tuljaram 


Ve 
Alagappa. 
Krishna- 
swami 
Aiyar J. 


18 THE MADRAS LAW JOURNAL REPORTS. |VOL. XXI. 


the part of the judge, in a matter which was a proper subject 
for the exercise of that discretion, the appellate court would 
rightly decline to interfere,” The fact of a matter being within 
the discretion of the original judge is not a ground for refusing 
to entertain the appeal but a sufficient reason for declining to 
interfere with that discretion. I cannot therefore accept Mr. 
Seshagiri Aiyar’s apparent contention that ifthe order of the 
single judge is one which he has made in the exercise of dis- 
cretion, a party has no right to the exercise of that discretion 
in a particular way and is therefore not entitled to appeal when 
he is aggrieved by an erroneous exercise of that discretion. 


It is unnecessary to examine all the cases in detail. It is 
sufficient to say that I have gone through every one of them. 
In some of them the true principle does not appear to have been 
recognised or kept in view. In some others the application of 
the principle to the particular facts of the case appears to be 
open to exception. All the Calcutta cases cited at the bar—The 
Justices of the Peace for Calcutta v. The Oriental Gas Company’; 
Howard v. Wilson ?; Ebrahim v. Fuckhrunnissa Begum 3; Hur- 
Chunder Chowdhry v. Kali Sundari Debt *; Toolseemoney 
Dassee v. Sudevt Dassee®; Mussamut Brif Coomaree v. Ram- 
rickdass °; Gopinath Pati v, Moheswar Pradhan”; with the ex- 
ception perhaps of the decisions in Mussamut Amirrunnessa V. 
Baboo Behary Lall*; Mowla Buksh v. Kishen Pertab Sahi’; Maniy 
Paterson? Lutf Alikhan v. Asgur Reza! ; and Kishen Pershad 
Panday v.-Tiluckdhart Lali>? which are cases of leave to appeal 
to the Privy Council dealt with on special grounds, appear to be 
in accord with the principles I have endeavoured to formulate. 
So are also all the Bombay cases cited: Sondas, widow of Fazul 
Habibhai v. Ahmadbhai Habibhat?; Hiri Finaiv. Narran Mulji”*; 
Vaghoji v. Camaji>* ; Jehangir Cowasji v. The Hope N ills 
Limited? ; Atlas Assurance, Company, Linited v. Ahamedbhoy 


(1872) 8 Beng. L. R. 433. 


I 2. (1878) I. L. R. 4 C 231. 

3. (1878) I. L. R. 4 C. 531. . 4. (1882) I. L. R gC. 482. 

5. (1899) I. L. R. 26 C. 361. 6. (1901) 5 C. W. N. 781. 

7. (1908) I. L. R. 35 C., 1096. 8. (1876) 25 W.R. 529. 

g. (1875) I. L. R. IC., 102, Io. (1881) I. I. R. 7. Cal. 339. 
iz, (1890) I. L. R. 17 C. 455. 12. (1891) I. L. R. 18 C., 182. 
13. (1872) 9 B., H.C.R. 398. 14. (1904) I. L R. 29 B., 249. 


15. (1875) 12 B, H. C, R. 129. 16. (1909) I. L. R. 33 Bom.216. 
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Habibhoy*; aad Soonabat v. Tribhovan Das*. As regards the 
Madras cases it is impossible to express oneself as in agreement 
with them all. The decision in De Souza v. Coles ? is certainly 
tight, whatever may besaid with reference to the definition given 
of “judgment.” In Somasundaram Chetty v. Administrator General* 
an appeal was rightly held to lie against an order determining the 
rate of commission payable to the Administrator General. In R. 
—v. R—* the order of adjournment was certainly not appealable. 
. But an appeal lay as regards the application to vary the 
rate:of “alimony and though the definition of judgment there 
was certainly open to exception the order of adjournment itself 
was not varied in appeal. In: Vanangamudi v. Ramasamt, € where 
a single judge had set aside a decree for rent in part and called 
fora report as to the remainder, there was at least an interlocu- 
tory judgment from which an appeal was rightly held tolie. In 
Commercial Bank of India, Limited v. Sabja Saheb” the applica- 
tion of a transferee from the plaintiff to be added as a party was 
refused. As the refusal was a determination of the pro- 
ceeding so far as he was concerned, it’ seems to me 
he was rightly held entitled to appeal. The decision 
in Srimanta Raja Yarlagadda Durga Prasada Nayadu v. 
Srimanta Raja Yarlagadda Mallikarjuna Prasada Nayadu* 
where an order refusing to stay execution was held not 
to be a judgment, proceeded on the authority of L. P. A. No. 5 
of 1900 and Mohabir Prasad Singh v. Adhthart Kunwar? and 
upon the view that the order of the single judge was one made 
by him in the exercise of his discretion. Staying execution is a 
temporary interference with a right adjudged, and the refusal to 
stay is arefusal of a provisional remedy, as would be the re- 
fusal of an injtinction or an attachment before judgment. It 
appears to me that the sounder view is that of the Calcutta 
High Court in Mussammat Brij Coomaree v. Ramrick Dass?®. The 
Calcutta case Mohabir Prosad Singh v. Adhikari Kunwar}, 
which this court purported to follow, is explained away in the 
later decision in Mussammut Brif Coomaree v, Ramrick Dass*®, I 
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have already dealt with the argument derived from the discre- 
tionary character of the order. If pushed to its full length it 
would cover all cases of specific relief which are within the dis- 
cretion of the court and the grant or refusal of such relief would 
cease to be the subject of appeal under Clause 15 o0f the Letters 
Patent, aresult which shows its weakness. It is difficult to 
distinguish in principle between an order staying execution or 
refusing to stay it and an order directing security for the costs 
of an appeal during its pendency. Though the failure to furnish 
the security may eventually lead to the dismissal of the appeal 
where security was ordered, the refusal to direct security 
is not attended with any such consequences. All these orders 
affect the right of the parties though temporarily and must 
be deemed to fall within the definition of sudgment. It is 
worthy of note that in Kuppusami Chetti v. Rathnavelu Chetti? 
an order for stay of execution and an order for security for 
costs referred to by way of illustration were treated on the same 
footing though in favour of the opposite view that no appeal lay. 
It was rightly held, if I may presume to say so, in Sababhath1 
Chetti v. Narayanasami Chetti? and Seshagiri Row v. Nawab 
Askur Fung Aftab Dowla,* that an appeal lay from an order 
refusing to extend time for the giving of security for the costs 
of au appeal and from an order directing security to be given. 
Two further cases remain to be noticed—Veerabadran Chetty v. 
Nataraja Destkar + and Marutha Muthu Pillai v. Krishna~ 


machartar 5. It is difficult to support the latter. An order 


refusing to issue a commission, however serious the ultimate 
result to the party, is a purely interlocutory order and not a 
judgment terminating a ,suit or other proceedings or affecting 
the merits. As regards the former it is possible to contend that 
so far as the judgment of the single judge of this court was 
concerned it was passed in revision and not in the course of an 
interlocutory proceeding. The Subordinate Judge had refused 
to issue a commission for the examination ofa witness. That 
was a mere interlocutory order. Mr. Justice Boddam set that 
aside in revision. Could his order be treated as other than an 
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interlocutory so far as the execution proceeding was: concerned Taarmi 
in which the witness was to bè examined on commission ? Itis Alagappa. 
unnecessary to express an opinion on the question whether Mr. kishua 
Justice Boddam's order was a judgment. A full examination of pies 
_ the cases cited on both sides leads me to the conclusion that no l 

appeal lies from the order of Mr. Justice Walls in the present 


case. I would answer the reference accordingly. 


Ayling J. :—I agree that the answer to the questions refer- 
red for disposal should be in the negative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. [FULL BEencu,] 


Présent x—Sir Charles Arnold White, XZ., Chief Justice, Mr. 
Justice Krishnaswami Aiyar and Mr. Justice Ayling. i 
B. Rangiah Chetty .. Appellant* 
v. .. (Plaintif) 
B. Subramania Chetty & others .. Respondents 
, .. (Defendants). 


: Court.fees Act, S. 7, Cl. (iv) (b) Sch. I—Art. I, Sch. IL,—Art. 17 (vi)— Rangiah 
Partition suit--“‘Suit to enforce right to share on the ground that it isjoint Chetty 
Jamily property,” meaning of. Saban ade 

‘Per Majority (Ayling J. contra).—A suit for partition of joint family Chetty. 
property where the plaintiffis in joint possession with the other co-par- 
ceners is governed. by Art. I, Sch. I, of the Court Fees Aet and not by Art, 
r7 (Yi) of Sch. II of the Act. A suits for partition by a member of a joint 
Hindu family is: governed by S. 7, C1. (iv) (6) of the Court Fees Act. 

Meaning of the words,i“ suit to enforce right to share” ‘right to 
share” and “ on the ground that it is joint family property ” explained. 


Per “Ayling J:—Cl. (iv) (6) of S. 7 appears to be designed te cover 
‘merely the rare, but quite possible, cases where the plaintiff's status asa 
co-parcener is in dispute, and is sought to beenforced, and a suit for parti- 
tion of joint family property where the plaintiff is in joint possession with 
others is governed by Art. 17 (vi) of Sch. II. 

Appeal from the decree of the District Ceurt of North Arcot 
in O. S, No. 18 of 1905.. 

This appeal coming on for hearing before Mr. Justice 


Munro aud Mr. Justice odur Rahim t the Court made the fol- 
lowing: 


*A, No. 12 of 1907. l , zoth October rorc. 
t 25th and 26th August 1910. 
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ORDER OF REFERENCE TO A FULL BENCH:—The 
suit was under S. 525 of tue Civil Procedure Code to file an 
award made in an arbitration for dividing joint family properties. 
The suit was dismissed, and hence this appeal. The preliminary 
objection is taken that the court fee paid, Rs. 10, is insufficient. 
The order refusing to file the award is a decree, and theiquestion 
in disputeis whether the court fee payable onthe appeal is to 
be fixed under Article 1 of Schedule I of the Court-Fees Act or 
under Article 17 (vi) of Schedule II. It is contended that, ifthe 
appellant had sued for partition of the joint family property, the 
court fee on the plaint would have been only Rs. 10, and that 
the court fee for the appeal should be the same. For the propo- 
sition that the court fee on the plaint in such a suit is Rs. I0, 
reliance is placed upon Kirty Churn Mitter y. Aumath Nath 
Deb! and Mohendro Chandra Ganguliv. Ashutosh Gan gult.* 
A Bench of this court in Referred Case No. 5 of 1894 
refused to follow the above decision and held that a suit 
for partition of joint family property is chargeable with 
an ad valorem fee.” In Velu Goundan v. Kumaravelu Goundan* 
the same view was accepted, though the point does not appear to 
have been argued; the actual matter decided being that the value 


of the suit for the purpose of jurisdiction was the amount at- 


which the plaintiff valued his share. The Clacutta High Court 
in a recent decision in Bzdhata Roy v. Ram Charttra Roy ® 
have dissented from the view taken in Velu Goundan 
v. Kumaravelu Goundan,* If the. court fee is to be fixed 
under Article 1 of Schedule I of the Court-Fees Act, it is, we 
take it, because the suit is considered to fall under S. 7, 
Clause (iv) (4) of the Court-Fees Act. We find considerable 
difficulty in holding that a suit for partition of joint family pro 

perty, when the plaintiff—as here—isinjoint possession with 
the other co-parceners, falls under this provision. From the 
statements made at the bar it does not appearthat the practice 
in this court has been uniform. The question is one likely to 
arise frequently, and we thinkit should be definitely settled. 
We, therefore, refer to a full Bench the question whether, in a 
suit for partition of joint family property where the plaintiffis in 





t. (1882) I. L. R., 8 C. 757. 2. (1893) I. L. R., 20 C. 762. 
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joint possession with the other co-parceners, the fee is to be fixed Ratgiah 


under Article r of Schedule I of the Court-Fees Act or under nes 
Article 17 (vi) of Schedule II of the Act.. eee 
Ve 


T. R. Ramachandra Iyer for appellant. 


M. K. Narayanasamt Iyer K. Srinivasa Atyengar and 

M. B. Doratsamt Iyengar for respondent. 
= The arguments and cases quoted on both sides are fully 
referred to in the judgment of Mr. Justice Krishuaswami Aiyar. 

The Court delivered the following. , 

OPINION :—The Chief Fustice:—Vhe point which has 
been referred to us is by no means free from difficulty. i 

I think S. 7, iv (b)ofthe Court-Fees Act 1870 applies 
‘when the right which is sought to be enforced is aright to share 

as a separate sharer in joint family property; in other words, it 
applies to the ordinary suit for partition. 

It was argued that S.7 (iv) (4) of the Court-Fees Act 

only applies when the right which is sought to be enforced is a 
right to share as ajoint sharer in joint family property, but it 
seems to me it isnot likely that the Legislature would have 
intended: to make specific provision for a comparatively rare form 
ofaction and to make no specfiic provision for a very common 
form of action. 

It ‘to share’ in S, 7 (iv) (b) means to share as a separate 
_sharer, the court fee, ina suit for partition of joint family 
property when the plaintiff is in joint possession with the other 
co-parceners, is otherwise provided for, is governed by S. 7 (iv) 
(b), and is ad valorem. f 

I have had the advantage of reading the judgments which 
my learned brethren are about to deliver and I agree with 
Krishnaswamt Atyar, J. that our answer to the question which 
has been referred to us should be that Article r of the Ist Sche- 
dule of the Court-Fees Act applies. ; 

Krishnaswamt Atyat J:—The question stated in the order 
of reference for our decision is as follows :— 

u Whether, in a suit for partition of joint family property 
where the plaintiff is in joint possession withthe other co-parce- 
ners, the fee isto be fixed under Article x of Schedule I of the 
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Court Fees Act or under Article 17 (vi) of Schedule II of the 
Act.” Ba g 
Whichever of the two provisions applies, we have ‘first of all 
to determine what is the “ subject matter in dispute.” 

The plaintiff being in joint possession of the whole, whether 
that possession is actual or constructive, seeks to convert that 
into separate possession of his share. It may, therefore, be said 
that the value of the subject matter in dispute is the difference 
between the value of the separate possession of the share and 
the value of the joint possession of the whole; or, as it has been 
well putin Ragendro Loll Gossami v. Shama Churn Lahoory, i 
“it is the value of the convenience of changing the form of the 
enjoyment of the plaiatiff’s share.” It seems to me that it may 
at once be conceded that it is not possible to estimate this differ- 
ence in value or this convenience in the form of the enjoyment 
at a money value. But this concession is not enough to settle 
the application of Article 17 (vi) of the and Schedule to the Act. 
It is further necessary to bring the case within the article, that it 
is not otherwise provided for by the Act. And herein lies the 
difficulty. 

If either S. 7 (iv) (6) or S. 7 (v) should be applicable 
there would be a provision under the Act which would 
exclude the application of Article 17 (vi), The referring order 
does not ask us to decide between S. 7 iv (6) and S. 7 (v). The 
learned judges who have made the reference say that as between 
these two clauses S. 7 (iv) (6) would apply to the present case if 
Article 17 (vi) was out of the case. S. 7 (iv) (6) empowers 
the plaintiff to state the amount of the value of the relief sought. 
S. 7 (v) prescribes special rules for ascertaining the.value. e But 
in both the cases the fee payable is ad valorem under Article 1 of 
Schedule I of the Court Fees Act. 

Section 7 (iv) (4) is in these terms: “ In suits to enforce the 
right to share in any property on the ground that it is joint 
family property.” Whatis the meaning of this clause? Does 
it cover a suit for partition of joint family: property where the 


plaintiff is in joint possession ? It has no application where the. 
property is not tbe property of a joint family. It must be i 


admitted that a suit byja tenant in common in joint possession 
I. (1879),I L.R. 5 C. 188. 
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for the partition of the common property not belonging to a 
joint family cannot fall under this clause. As the relief in such 
a case cannot be estimated at a money value, Article 17 (vi) is 
the only provision applicable. But it does not follow from this, 
as suggested by Mr. Justice Mookerjee in Brdatha Roy:v.. Ram 
Charitra Roy,* that where the property belongs toa joint 
family the suit to enforce the right to share init may not fall 
Within the special provision enacted in Section 7 (iv) (4)... It has 
been argued that the language of the clause is not “to enforce 
the right to a share in the property ” but. “ to enforce the right 
fo share.” This difference; it is said, indicates that the clause 
does not deal with the common suit for partition amongst the 
members of a Hindu family, but with the possible case of a 
coparcener suing for joint possession where he has been excluded 
from it or-for participation in the profits of the common property, 
or it may be for a mere declaration of the right to joint - posses- 
sion coupled with a claim to participation in any benefit to 
which the joint family. is entitled. Without in any way 
tepudiating the possibility of such cases being within the scope 
of the clause in question, as to which, compare Gusdo Aran- 
drav v. Krishnarav Govind ? and Muttakkev. T himmappa %, 
we may ask the question whether it is at all likely that special 
provision is made in this clause for such’ rare cases without 
dealing with the common case of a suit for partition by a co- 
parcener in possession. It-may also be pointed ‘out, adopt- 
ing the language of Candy J.. in Raoji v. Bala + with reference 
to similar words in Article 127 of the Limitation Act, that the 
clause provides for a suit “to enforce the right” and not “ to 
establish the right.” It has also to be borne in mind that the 
clause in question does not deal with a suit zo share in any pro- 
perty which would be more susceptible ‘of the meaning of 
participation in enjoyment-but. of a suit to enforce the right to 
share, Stress has been laid upon the fact that the clause uses 
the verb ‘to share’ and not the noun ‘share’. And itis argued 
that if a coparcener’s suit for partition was intended to be co- 
vered by the clause, the clause would run “in suits to enforce 
the right in any property.” But there seems to be no point in 
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this observation, for the language of the clause is more in accor- 
dance with the theory of the Hindu Law as regards a coparce- 
ner not being entitled toa definite share until actual partition, 
He is only entitled to share in the joint family property until 
partition and becomes entitled to a definite share when a decree 
for partition is made in the suit. As observed by the Privy 
Council in Appovier v. Rama Subba Atyan, * “according to the 
true notion of an undivided family in Hindu Law, no individual 
member of that family, whilst it remains undivided, can predi- 
cate of the joint and undivided property that he, that particular 
member, hasa certain definite share.” In Prithi Pal Singh v. 
Thakur Fewahir Singh ? their Lordshipsagain observed : “ until 
partition no member of a joint Hindu family is entitled to a 
definite portion of the family estate.” There appears to be 
therefore no objection to the legislature having avoided the 
phrase ‘a right to a share’ and preferred the expression ‘a right 
to share? But it has been further argued that the words “on 
the ground that it is joint family property” preclude the con- 
struction that a suit for partition is covered by the clause. The 
result is arrived at by construing the phrase “on the ground 
that it is joint family property” to mean ‘on the ground that 
it is property of a continuing joint family.” There appears to be 
no warrant for so understanding the words of the clause. There 
is a joint family at the date of the suit. The plaintiffs right to 
have the property divided is on the ground that the property be- 
longs to the joint family on that date. There is no turther cause 
of action necessary to entitle the :plaintiff to sue. The fact that 
it is joint family property is sufficient to entitle a coparcener 
without moreto claim hisshare by partition. Iam unable 
therefore to accept the reasoning ofthe Bombay High Court 
in Dagdu v, Totaram 3 or of the Calcutta High Court in Bidhata 
Roy v. Ram Charitra Roy.4 The former of these cases is not in 
accord with the decision in Motzbhaz v. Haridas © and it is not 
clear whether it was a case where the plaintiff was in joint posses- 


sion. ‘There is no force in the remark that, as the other clauses: 


of S. 7 (iv) deal with reliefs incapable of valuation, S. 7 (iv) (4) 


I, (1866) 11 M. I. A. 75 at p. 89. 2, (1886) I. LR. 14. C. 493 (P. ©) 
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should be only understood as referring to an abstract claim 
or right, for as already pointed out, a suit bya coparcener in 
possession for division of his share is not capable of estimation 
' ata money value. It may be a good argument against allowing 
a suit by a coparcener out of possession for division or joint pos- 
session to fal] within it. The Calcutta case merely refuses to dis- 
turb the current of authority in that Court as established by the 
decisions in Ktrty Churn Mutterv. Aunath Nath Deb and 
Mohendro Chandra Gangult v. Ashutosh Gangult.* It may be that 
the actual decision in Walz Ullah v. Durga Prasad Satdan® 
is open to no exception as the plaintiff there does not appear to 
have been in joint possession when he asked for partition. This 
is, however, apart from the question of the correctness of the ap- 
proval there expressed of the Calcutta cases. But whatever 
doubts may still exist as regards the cogency of the above 
reasoning, they seem to me to be completely set at rest by the 
corresponding language of the various Limitation Acts and the 
interpretation that has been uniformly placed upon it. When 
` the Court Fees Act was passed, the Limitation Act in force in the 
country was Act XIV of 1859. Section 1, Clause 13, of that Act 
ran as follows: ‘To suits to enforce tie right to share 
in’ any property, movable or immoveable, on the ground that 
it is joint family property* * the period of tweive years ” from 
certain specified dates. Now it will be noticed at a glance that 
the difference between the first portion of this clause and 8. 7 
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(iv), CI. (4), is that “in” is substituted for the opening word “7o” . 


and the words “moveable or immoveable” are omitted. Being a 
law of limitation, the rest of the clause proceeds to specify a 
starting point for the running of the prescribed period. And 
it may also be that the clause assumes that the plaintiff is out of 
possession though there are no express words to say so, for other- 
wise limitation ought not to be allowed torun against him. 
The fact, therefore, that the clause of the Limitation Act is 
applied to a plaintiff out of possession while the clause of the 
Court Fees Act is sought to be applied to a coparcener in pos- 
session has no bearing upon the interpretation of the words “ to 
enforce the right to share in any property on the ground that it 
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nea is joint family property” which are words common to both the 


E2 enactments. 


Subramania. 


Act IX of 1871, which introduced into the Ist 


Chetty, Column of Article 127 the result of judicial decisions as to the 


Krishna- 


plaintiff contemplated being one out of possession, made no 


swami change whatever in the rest of the language of the rst part of 


Aiyar J. 


the old clause. 
retained as before. 


The words “to enforce a right to share” were 
The Article ran thus: “ By a Hindu exclud- 


ed: from joint family property to enforce a right to share there- 
in” The same language has been retained in the Limitation 
Acts of 1877 and 1908 with the mere change of the word “Hindu” 


into t person.” Cause 13 of S. 


1 of Act XIV of 1859 and 


Article 127 of the subsequeut Limitation Acts have always been 
constructed by the Privy Council and by the Courts in India as 
applicable to suits for partition by a coparcener ina Hindu 
joint family. Section 7, Clause (iv) (4), of the Court Fees Act 
which followed almost verbatim the language of Clause 13 of 
S. r ofthe Limitation Act of 1859 is bound to receive the 


same construction. 


In Lakshman Dada Natck vw. Ramachandra’ 


Dada Naik! and Appasam?t Odayar v. Subramanya Odayar? the 
Privy Council construed the provision of the first Limitation Act. 
In‘ the latter case they said: “By S. 1, Clause 13, of Act XIV of 
1859, a suit for a share of the family property not brought within 
I2 years from the date of the last participation in the profits 
of it would be barred.” The same view was taken by the 


Indian High Courts. 


See Wooma Soonduree Dossee v. Dwar- 


kanath Roy*, Gossain Doss Koondoo v. Seroo Koomaree Debia +, 
Govindan Pillai v. Chidambara Pillat 5 and Hansjt Chhiba v. 
Valath Chhiba 6. Article 127 of the Limitation Act of 1871 
received the same construction—Kali Kishore Roy v. Dhunun- 


joy Roy *. 


The same interpretation was put upon the provision 


of the Limitation Act of 1877 both by the Privy Council and by 
the High Courts in India—Rat Ragunath Bald v, Rai Maharaj 
Balis, Pirthi Pal Singh xw. Thakur Fewahir Singh®, Hari v. 
Maruti? and Ntlo Ramachandra v. Govind Ballal! The 
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remark in Muttakke v. Thimmappa, * where, speaking ofa suit Rungiah 
for a declaration that plaintiff as a member of an Aliyasautana. $ s 
family was joint in estate with the defendants and that he was Subraspania 
entitled to the registry in his name of the family property, the _ — 
Court said that Article 127 did not refer to asuit fora share, Sena 
must be treated as erroneous in view of the overwhelming “tv J. 
consensus of opinion already noticed. In the light therefore of 
the provisions contained in the various ‘Limitation Acts and 
especially of the language of Cl. r3, S. 1, of Act XIV -of 
1859 and the interpretation uniformly placed on them, it is 
impossible to resist the conclusion that S. 7, Cl. (iv) (4), of 
the Court Fees Act does apply toa suit bya coparcener in 
possession for partition of joint family property. This view is 
in accordance with the opinion expressed in Velu Goundan v. 
Kumarvelu Goundan?. The case (Referred Case No. 5 of 1894) 
in 4 M. L.J. rro was not one of joint family property and 
could not therefore fall under S. 7, Cl. iv (4). 

During the course of the argument the question was raised 
whether S. 7, Cl. (v), was not the more appropriate provision. 
Reference was made to Balvant Ganesh v. Nana Chintamon 3 
and Degdu v. Totaram + as in support. of that view. Itis not 

clear from the facts set out in these cases whether the plaintiff 
was in joint possession at the date of suit. It is impossible 
therefore to rely on them as any authority for the view that 
S. 7, Cl. (v), is applicable to a suit where the plaintiff in 
possession seeks for partition. The -learned Judges who made 
the reference have not stated any question for our consideration 
as to whether any, and if so, what suits for partition would fall 
under that clause. 

Nor is it necessary for us to express any opinion on the 
question which was referred to, though not fully discussed, in. 
the course of the argument whether a suit for joint possession by 
a coparcener excluded from possession would fall within S. 
7, Cl. (iv) (6), or S. 7, Cl. (v), of the Court Fees Act. 
When such a question arises it will be material to. consider 
whether a suit for joint possession isnot .as much a suit for 
possession as a’suit for exclusive possession and whether, both 
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kinds of ‘suits being suits in ejectment, (see. WILLIAMS on Eyect- 
ment, p. 178, and FREEMAN on Co-éenancy Ss. 290 and 293) they 
should not both be held to fall within S. 7 (v.) 


I would answer the question referred by saying that Article 
1, Schedule I, applies. 


~ Ayling J :—I agree in the view expressed by ` Batchelor and. 
Beaman JJ. in Dagduv.*Totaram, * that a suit to recover by 
partition a definite and ascertained share of specified property 
cannot fall under S. 7, (iv) (4), of the Court Fees Act. This 
clause appears to be designed to cover merely the rare, but quite 
possible, cases where the plaintiff’s status as a co-parcener is in 
dispute, and is sought to be enforced. On this view alone, its 
inclusion with the other cases of doubtful or difficult valuation 
contained in the section is intelligible. I do not thivk it is safe 
to proceed by. analogy of the way Article 127 of the Limitation 
Act has been interpreted. 


If S. 7 (iv) (2) be ruled out, sucha suit must fall under 
Article 17 (vi) of Schedule II or under S. 7 (v): of the Court 
Fees Act. I have no hesitation in concurring in the opinion of 
Garth C. J. in Kirty Churn Mitter v. Aunath Nath Deb ? as to 
the correct method of regarding the relief claimed in suits for 
partition bya coparcener who is in joint enjoyment at the time 
of suit ; his prayer is merely to change the form of enjoyment and 
could only be valued by deducting from the the value of his. 
share as ascertained in partition the value of his beneficial 
enjoyment as coparcener before partition. Apart from personal ` 
considerations, which it is impossible to appraise, the two should 


‘be equal. It appears to me eminently a case in whichit is 


impossible to estimate in money the value of the suit. To tax 


such a suit on the value of the partitioned share without deduc- | 


tion under S. 7(v) seems to me inequitable. This point of 
view does not appear to have been presented to the Court either 
in Velu Geundan v. Kumaravelu Goundan, * Motabhat v. 
Haridas, * or Dagdu v. Totaram *° 
ee a a 
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a In Walt Ullah v. Durga Prasad Saidan? the remarks of ieee 
Garth C. J. are quoted with approval. But the learned Judges v. 
decided that an ad valorem fee was leviable under the circum- go a 
stances of the case under disposal. The plaintif appears to 
have been the purchaser of the undivided share of a co-parcener, 
and the suit was brought “to establish his title and to recover 
possession of bis share, the claim of partition being added 
merely to make the relief sought effectual.” . Such a case is 
easily distinguishable from the suit of aco-parcener in joint 
possession, who merely seeks to convert his joint possession into 
separate enjoyment. l i 

In Balwant Genesh v. Nana Chintamon ? also, Garth C. J's 
dictam is quoted with approval, though in the case under 
disposal a different decision was arrived at—on what grounds, it 
is not easy to say. , s l 

For the above reasons, I think the Court fee should be fixed, 
in cases of the class referred to, under S. 17 (vi) of Shedule 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
N [FULL BENCH.] a 2 

Present :+-Sir Charles Arnold White, Az, Chief Justice, 

Mr. Justice Krishnaswami Aiyar‘and Mr. Justice Ayling. ; 

Gorakala Kanakayya _ Appellant (Defendant?).* 


i 


, oD. 
Janardhana Padhi & others .. Respondents (Plaintifs). 
Madras Acts~Estates Land Act, S. 3,C1. (1), S. 6, Cl. (1)—*“ Final decree.” 


By the Full Bench:-Where an appeal from a decree in ejectment 
passed under the old law is heard after the date of the commencement of Kanakayya 
Madras Act 1 of 1908, the defendant being a ryot in possession of ryoti land ve 
on such date, he is entitled to claim a right of occupancy under S. 6,Cl. (1) J anardnang : 
of the Act notwithstanding the original deeree. ` 
The words “final decree” in Cl. (7)ofS 3 mean a decree which has 
ceased to be modified on appeal. a 
Per Chief Justice :—Obiter .—Where a landlord obtains a decreein 
ejectment before the commencement of the Act, and executes it before the 
commencement of the Act, the ryot could not claim the benefit of the first 
part of S. 6. 
Per Krishnaswami Aiyar}i—The final decree of a competent Civil 
Court referred to in the definition of ‘old waste’ isa decree obtained in a pro- 





*S. A. No. 539 of 1909» 14th November tgio. `, 
I (1906) I. I. R. 28 A. 340., 2. (1893) I. L. R. 18 B. 209, ` 
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‘ceeding dndependcat of that in which the . question of occupancy: ‘right is 
dealt with under S. 6, C1. (1) or the presumption under $. 23 is made,- | 

Second appeal fromthe decree of the District Court of 
Ganjam i in A. S. No. 317 of 1908, presented against the decree 
of the Court of the District Munsif of Sompeta in O. S. No. 
103 of 1908. 

Parthasarathi Atyangar, for T. Runini, for appellant: 
contended that the word “ final” is not used in contradistinction 
to ‘preliminary’ and relied upon Shaikh Ewaz v. Mokuna Bibi 
and Govinda Parama. Guruvu v. Dandast Rao Dhaneo®. and S. 6 
of the Estate's Land Act. 


V.. Ramesam for respondent relied upon A. S. 174 and 
177 of 1907 and distinguished Govind v. Dandasi? as being 
a case in which there was no decree in favour of the land- 
lord. If there is once a decree in favour of the landlord, . then 
it can of course be reversed on the merits but it can no longer be 
reversed on the ground that the land is ryoti land. The word 
“final” when not used in combination with “decree” means not 


- appellate but when used with “decree,” it is a term of art and is 


always used in contradistinction to “ interlocutory ’—19 Ameri- 
can Cyclopeedia; p. 53; definition of ‘final’ in S.2, C.P. C., 
Order XX, rr. 12, 13; and 15, S. 97—and cited Huai 
(Marchioness of) v. Gaskell? ; Standard discount es v. Otard dela 
Grange* ; Netll v. Duke of Devoaibere® Rules of Supreme Court, 
Order 58, r. 3. The Act should not be retrospectively applied. 
The function of the appellate Court is to see whether the lower 
Court has power. | Parthasarathy Atyangar refered to $S. 177.] 
—FPonnamav. Arumugan® Quiltor v. Mapleson” is ‘based upon 
fact that in England appeal is re-hearing. 

Statutes must not be read as having reprospective operation 
—LEgrev. Winn Mackenzie? Lastly possession in this case being 
possession retained owing to astay order cannot be availed of. 
Possession after decree is no possession in the eye of the law— 
Amrita Ravji v. Shirdlia Nangen?. 

The Court (their Lordships Mr. Justice Miller and Mr. 
Justice Krishnaswamt Atyar) made the following 
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ORDER OF REFERENCE TO THE FULL BENCH :— Kanakayya 
The plaintiffs are the proprietors of an. ‘estate? which falls Janardhana 
i. 


within the definition of that term in the Estates Land Act. 
They seek to eject the defendant on the ground that he is 
only a yearly tenant and that proper notice to quit has 
been served upon him. The defendant claims permanent 
tights of occupancy. ‘The District Munsif passed a decree 
for ejectment on the 25th April 1908. The defendant appeal- 
ed to the District Court on the 20th July 1908 contending 
that the District Munsif should have held that he had perma- 
nent rights of occupancy. The District Judge agreed with the 
District Munsif and confirmed his decree on the 23rd of October 
1908. The defendant has preferred this second appeal. It is 
argued on his behalf that he had occupancy rights under S. 
6 of the Estates Land Act which came into force on the Ist July 
1908. Section 6 declares “ that every ryot now in possession * * * 
of ryoti land not being old waste * * * shall have a permanent 
right of occupancy.” Obviously the word “ now” refers to the 
date of the commencement of the Act, The section speaks of 
“every ryot now in possession” and the word “now” is used 
in juxta~position with the word “hereafter” in the clause “or 
who shall hereafter be admitted by a landholder into possession.” 
The second part of the rst clause of the section saves rights of 
permanent occupancy acquired in old waste before the com- 
mencement ofthe Act. Ifthere could be any doubt as to the 
meaning of the word “now” that has been removed by the ex- 
planation added by the amending Act IV of 1909 to sub-section 
(x). It says the expression ‘every ryot now in possession’ shall 
include every person who continues in possession at the com- 
mencement of this Act.” It seems impossible to resist the con- 
clusion that it was the deliberate intention of the legislature to 
confer a right of occupancy upon a ryot in possession at the date 
of the commencement of the Act. Such an interpretation may 
have the effect of nullifying vested rights under contracts pre- 
viously entered into. But it is impossible to refuse to place the 
interpretation that ryots in possession of land at the date of the 
commencement of the Act are entitled to occupancy rights on 
the mere general principle that a legislative enactment should 
‘not be interpreted soas to affect vested rights or to give it 
retrospective operation by applying it to pending suits, As 


a 


Padh 
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cara pointed out by Bowen L. J. “no doubt, asa general rule, a 

Janardhana statute does not affect pending proceedings, but that rule is only 
TAU a guide where the intention of the legislature is obscure; it does 

not modify the clear words of a statute ”—Qutlter v. Mapleson 1. 
In Jn Re Williams and Stepney? it was held by the Court of 
Appeal that a submission prior to the Arbitration Act included 
a provision in the schedule to the Act “ that the costs of the sub- 
mission were in the discretion of the arbitrators or umpire” though 
the arbitration alone commenced after the commencement of the 
Act. They gave effect to the plain intention of Parliament that 
a submission before the Arbitration Act came into force was 
subject to the provisions of the Act. The institution of the suit 
in this case before the Estates Land Act came into force cannot 
affect the applicability of S. 6 if the defendant was in possession of 
the land at the date of the commencement ofthe Act. The con- 
tention that the possession of the defendant ceases in law by a 
decree for possession against him is a confounding of possession 
with title and is not worthy of serious notice. But it is argued 
that S. 6 has no application because the plaintiffs had ob- 
tained a decree for ejectment from the District Munsif and the 
Appellate’ Court had no power to set aside the District Munsif’s 
judgment unless the District Munsif was in error in passing his 
judgment under the law as it stood at the time. Our attention 
has been called to the decisions of the Privy Council in Pon- 
namma v. Arumugam and of the Court of Appeal ‘in Eyre v. 
Wynn-Mackenzte +. In the first of these cases the Supreme Court 
of Ceylon had refused a decree for partition of an intestate’s 
estate. The Privy Council was invited to set aside that decree 
on the ground that the ordinance which precluded the mainten- 
ance of a suit without letters of administration to the estate of 
the deceased had been modified by the new Code of Civil 
Procedure passed since the decision of the Supreme Court. 
Without considering the question whether the provision of the 
new Code was retrospective, their Lordships declined to accede 
to the prayer of the appellant on the ground that the judgment 
of the Supreme Court was right when it was given; see page 
388. ‘Their Lordships further added that it was not the practice 
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of the Judicial Committee to entertain any other appeal than 
one strictly so called in which the question was whether the 
order of the court from which the appeal was brought was right 
on the materials which that court had brought before it. The 
decision of the Privy Council is no authority for the broad 
proposition that if a right decision is pronounced in accordance 
with the law as it stood at the date of the decision it is not com- 
petent to the appellate court under the law as subsequently 
modified, to which retrospective effect is expressly given; to 
‘modify the decision of the original court in accordance with the 
change in the law. If the appellate court is a mere court of 
error whose functions are limited to correcting the error commit- 
ted by the original court, a change in law subsequent to the 
passing of the original court’s decision cannot entitle the 
appellate court to interfere with the original decision. But 
nothing has been pointed out tous to lead us to that conclusion. 
Order 41, Rule 33, entitles the appellate court, and Order 42 read 
with that rule entitles this court in second appeal, to pass such 
further or other order as the court thinks fit. Even before the 
passing of the new Code of Civil Procedure it was not the theory 
under the old code that the appellate court had only the limited 
authority to rectify any errors that might be pointed out in the 
original decision—see Ss. 565 to 569. The appellate court 
confirmed the original decree, or it varied or reversed it—S. 577. 
In suits for partition the birth or death ‘of a member subsequent 
to the decree of the original court for partition has been held to 
entitle the appellate court to pass the appropriate decree for parti- 
tion with reference to the added or reduced claimants for partition 
—see Sakkaram Mahadev Dange v. Hari Krishna Dange’. In 
Rustomji v. Sheth Purushotamadas? it was held by Jenktrns C.J. and 
Chandavarkar J. that it was open toa court of appeal to vary 
a decree under appeal, not only for error, but also on grounds 
which have come into existence since it was passed. See also 
the learned judgment of MookerjeeJ. in Ram Ratan Sahu v. 
Mohant Sahu. The remarks in Ramanadan Chetti v. Pulthuttt 
Servat* andin Subbaraya Mudaltv. Mantika Mudal? merely refer 
to the ordinary practice of the appellate court and do not affect 





ee a 
x. (881) I. L. R., 6 B. 113. 2. (1go1) I. L. R., 25 B. 606, 
3. (1907) 6 C.L-J. p. 74 - 4. (1898) I.L.R. 21 M. 288 at 290. 


5. (1896) LL.R. 19 M. 345 at 347. 


Kanakayya 


Ve 
Janardhana 
Padhi. 


36 THE MADRAS LAW JOURNAL REPORTS. [voi xxi. 


Kanakayya the power to proceed on grounds not available at the time of the 
Janardhana Original decision. There is no warrant therefore for supposing 


Padhi. 


that the appellate courts in India are confined to the determi- 
nation of the correctness of the original decision in accordance 
with the law as it stood at the date of that decision. See the 
observation of Szr V. Bashyam Iyengar J.in Kristnama Chartar 
v. Mangammal*. As tothe decisionin Eyre v. Wynn-Macken- 
zte? it is sufficient to remark that the time for appeal from the 
original judgment had expired at the date of the coming into 
force of the new law and the court of appeal declined to extend 
the time for appeal to enable the appellant to take advantage of 
the change in the law. This case has therefore no application 
to the question under consideration. On the other hand the 
decision in Qutlfer v. Mapleson®, appears to support the view. 
we have taken. There the change in the law was subsequent 
to the decision of the Queen’s Bench Division. The language 
of the new law was clearly retrospective. It is true that the 
court of.appeal there said that appeals to the court of appeal | 
under the Chancery practice were in the nature of a re-hearing 
and this circumstance is adverted to by Lord Davey in the - 
judgment of the Judicial Committee in Ponnama v. Aru- 
mogam*, But it is equally clear that both the Master of the 
Rolls and Bowen L. J. relied on the language of Order 58, rule 
5, which empowers the court of appeal to pass such further or 
other order as the case may require—lauguage which exactly 
corresponds to the words of Order 41, rule 23, of the Code of 
1968. We must therefore disallow the objection based on the 
ground that the authority of the appellate court is limited to 
the determination of the question whether the original court 
was right according to the law in force at the time of its judg- 
ment. ‘hat’ S. 6 was applicable to appeals pending when 
Madras Act I of 1908 came into force was the view taken in 
Govinda Parama Guruvu v. Dandast Pradhanu® and in Second 
Appeal No. 1592 of 1907 by two other Benches of this Court, 
and we see no reason to depart from the view to which one of 


us was a party. 





I. (1903) I.L.R. 26 M. gi. 2. (1896) 1 Ch. 135. 
3. (1882) L. R. 9 Q. B. D. 672. 4. (1905) L. R. A C, 383. 


5. (1910) 20 M. L. J. R. 528, 


PART i] THE MADRAS LAW JOURNAL REPORTS. _ 37 


Mr. Ramesam next contends that in secoud appeals this Renee 

court is limited to the grounds mentioned in S. roo of the Janardhana 
code and that we have no power to interfere unless we can hold oe 
that the decision of the District Judge was contrary to law. 
Whatever difficulty there may arise incase the change of the 
law came into operation after the preferring of the second appeal, 
there is none in this case asthe Estates Land Act came into 
force before the appeal was preferred to the District Court and 
the defendant claimed to be entitled to occupancy rights. The 
fact that S. 6 of the Estates Land Act was not referred to 
specifically in the grounds of appeal to the lower appellate 
court (see, however, Order 41, rule 2) does not prevent the 
decision of the District Judge being contrary to law within the 
meaning of S. roo. 


There is a further contention, however, which remains to be 
noticed. Treating S. 6 as applicable, Mr. Ramesan argues 
on the authority of the decision of the learned Chief Fustice and 
Mr. Justice Abdur Rahim in Appeal Suits. Nos. 197 and 174 of 
1905 that the land in suit is old waste within the definition of 
that term in S. 3, Cl.(7), and is therefore within the exception in 
Clause (r) of S. 6. Heis no doubt fully supported by that deci- 
sion. But we entertain doubts as to its correctness. Mr. Ramesam 
drew our attention to some English cases where the phrase “ final 
judgment ” has been explained—Standard Discount Company v. 
La Grange’; Boyson v. Alirnicham Urban District Counctl?. 
It is enough to point out with reference to them that the phrase 
“final judgment ” is there understood as in contradistinction to 
the phrase “interlocutory.” Whenever the expression “ final 
judgment” is used in connection with an appeal from one 
tribunal to another there can be no doubt whatever that it must 
be understood as used in contradistinction to the interlocutory 
judgment ofa particular court. In Marchoiness of Huntly v. 
Gaskell 3. however, Cozens- Hardy L. J. speaks of a judgment 
of the Court of Session under appeal to the House of Lords, as a 
. final judgment having the force of res-judzcafa in a proceeding in 
_ the English court. See also Doe v. Wright*; Burnaby v. 


1. (1877)3 C. P. D. 67 at p. 71- 2, (1903) 1 K. B. 547. 
3. (1905)2 Ch. 656. 4. (1839) 50 R. R. 534» 
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Kanakayya Earle?, Such a judgment would, however, not be final for the 
Janardhana purpose of ves-7udtcata under the Code of CiviliProcedure. (See 
Padhi. Zolloway, J. in Sri Raja Kakarlapudt Suriyanarayanarazu v. 
Chellamkurt Chellamma,? for the view of continental jurists), 
It is true that the explanation of the word “final” attached 
to S. 13 of the Code of 1882 has no application to S. 3 of the 
Estates Land Act. The omission in S.1r of the new code 
of Explanation IV to S.13 of the old code cannot affect 
the meaning of the phrase “ finally decided ” in that section 
(see Woodroffe and Amir Ali’s Commentary on Act V of 1908, 
page 138) and is only an argument in favour of the view that 
that phrase by itself may mean “ decided with conclusive effect ” 
without reference merely to a particular tribunal. ‘The framers 
of the Estates Land Act, which received the assent of His 
Excellency the Governor on the 25th March 1908, would probably 
have had in mind, when they used the words “final decree” 
in S. 3, Cl. (7), the phrase “finally decided” in S. rz of the C.P.C. 
which was passed on the 21st March 1908. S. 3, Cl. (7), speaks 
ot a “final decree of a competent civil court” establishing 
that the ryot has no ocenpancy right and not of a final judgment. 
There is no such thing known to the Code of Civil Procedure 
as a preliminary or interlocutory decree in asuit in ejectment 
establishing that the ryot hes no occupancy right. The word 
“final” could not have been inserted before the word ‘t decree”? 
in contradistinction to such a preliminary or interlocutory de- 
cree. The Estates Land Act which must have been passed with 
reference to the forms of decrees in force in the country could 
not appropriately speak of preliminary or interlocutory decrees 
establishing that the ryot has no occupancy right. The refer- 
ence to final decree in that clause cannot be treated as the final 
decree of a particular court in contradistinction to an inter- 
locutory or preliminary decree. Itis difficult also to suppose 
that rights established under the final decree of one court were 
intended to be protected when the matter becomes at large as 
soon as an appeal is lodged (see Nilvaru v. Nilvaru?, Bhola- 
bhat v. Ade Sang*, Balkishan v. Kishan Lal") or that the 
establishment by one court that the ryot has no occupancy right 
I. (1882) 9 Q. B. 4c0 at p. 472. 2. (1870) 5 M. H. C. R. 176. 


3. (1882) I. L. R. 6 B. 110 at p. 112. 4. (1885) I. L.R. 9 B. 75 at p. 81, 
5. (1889) I. L. R, 11 A. 148 at p. 16x, 
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should bring the land within the definition of “old waste” even Kanakayya 
though the appellate Court might in its turn have arrived at the Janardhana 
opposite conclusion that the ryot had occupancy rights, under the Padhi. 
law in force prior to the commencement of the Act. S. 177 speaks 

of the final order or decision fixing the rent. ‘There can be no 

doubt that the order or decision there referred to is not that of any 

particular court but a determination which has become conclu- 

sive because it has not been appealed against or has been pro- 

nounced in appeal with nojfurther possibility of interference. 

As we entertain doubts about the correctness of the ruling in 

Appeal Suits Nos. 174 and 197 of 1905 as to the meaning of 

the phrase “ final decree of a competent Civil Court” in clause 

(7) of S. 3 of the Estates Land Act we refer the foliowing 

question to the Full Bench :— 

“« Where an appeal from a decree in ejectment passed under 
“ theold law is heard after the date of the commencement of 
“Madras Act I of 1908, the defendant being a ryot in possession 
“of ryoti land on such date, is he entitled to claim a right of 
“occupancy under S, 6, Clause (1), of the Act notwithstanding 
“ the origina] decree?” 

K. Parthasarathy Atyan gar for appellant, cited Aranachela- 
thudayanV. Veludayan', Shohrat Singh v. Brodgmann® , Seosagar 
V. Sttaramnad Yarkham* to show thata decree under appeal is 
not final. 

V. Ramesam for respondent cited in addition to the cases 
cited before the referring Bench an instance of preliminary 
decree in ejectment suits and conditional decrees for ejectment 
for non-payment of rent. He also contended that the explanation 
attached to S. 13, C.P.C., of 1882 showed that it was not the nor- 
mal sense of the term and that the application of fanciful ana- 
logies based on other sections of the statute is to be deprecated. 
See the observations of Lord Loreburu in Pearson and son Ltd. 
V. Dublin and S. E. Ry. Company*. 


He also contended that whatever the meaning of the word 
final, in this case, at the date of the coming into force of the Act, 
there was no appeal pending and therefore the decree was final. 

The Full Bench delivered the following 


I. (1870) 5 M.H.C. R. 215. 2. (1882) 4 A. 376 (E. B.) 
3. (1897) LL.R. 24 C. 616, 4. (1909) A.C. 217 at p. 219. 
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OPINIONS:—Chzef ¥ustice—The question which has been 


ve ? R . 
Janardhana referred to usis “ where an appeal from a decree in ejectment pass- 


Padhi. 


Chief 
Justice. 


ed under the oid law is heard after the date of the commencement 
of Madras Act I of 1908, the defendant being a ryot in possession 
of ryoti land on such date, is he entitled to claim a right of 
occupancy under S. 6, Clause (1) of the Act notwithstanding 
the original decree?’ The question really resolves itself into a 
very narrow one—the meaning of ‘final decree’ in S. 3 (7) 
of the Act. It is of course perfectly clear that the word ‘now’ 
in S.6(x) refers to the date of the commencement of the 
Act. Under S. 6 (x) a ryot who at the dateof the com- 
mencement of the Act is in possession of ryoti land which is not 
old waste has a permanent right of occupancy. “Old waste” is 
defined’ in S. 3 (7). -By the last paragraph of this sub- 


section a technical meaning is given to “old waste” as including - 


ryoti land in respect of which before the passing of the Act the 
landholder had obtained a final decree of a competent civil 
court establishing that the ryot had no occupancy right. There 
seems no particular reason Why land in respect of which sucha 


decree had been obtained should be called ‘old waste,” but the | 


ptovision was probably introduced in the definition section in 
this way for convenience of drafting. One thing is clear, and 
that is that the the legislature intended to extend the class of 
lands which fell within the definition of “old waste,” and by 
so doing to extend the class of lands which were excluded from 
the operation of S. 6, in the interest of the landholder. 
The question raised in the order of reference came before Abdur 
Rahim, J. and myself in Raja of Venkatagiri v. Narasayya 
A 174 and 197 of 1905 and we took the view that the 
word “final” in S. 3 (7) meant final with reference to the 
court which pronounced the decree, and that a decree was 
none the less final for the purposes of the section because 


_ an appeal was pending when the Act came into operation. 


It seemed to us unreasonable to hold, unless we were cons- 
trained to do so by the language used by the legislature, that 
the effect of a decree in the landowner’s favour was overridden 
by the Act unless the decree was that of the court of final 
appeal, or unless, where the decree was not that of the 
court of final appeal, the time for appealing from the decree had 
expired atthe date of the commencement of the Act, Itis 


ay . 
7 
‘ 
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clear that where a landlord obtains a decree in ejectment before Kanakayya 
the commencement of the Act and executes it before the com- Janardhana 
mencement of the Act, the ryot could not claim the benefit ofthe Padhi. 
first partof S.6. And it seems anomalousthat a questionoftitle Chief 
might turn on the more or less accidental circumstance ofexecu Justice. 
tion or non-execution of a decree in ejectment. But theintention 

of the legislature must of course be gathered from the language 

used by the legislature. Some meaning must be attached to the 

word “final” in §.3°(7) and there is no doubt much force 

in the argument that, in a suit for ejectment, final decree of a 

Court does not mean final as distinguished from a preliminary or 
interlocutory decree of that Court in the sense in which these 

decrees are provided for in the Code of Civil Procedure. 


I do not think we should be warranted in treating the word 
as surplusage and if it does not mean final as distinguished from 
preliminary or interlocutory as regards the Court which pro- 
nounced the decree, it is difficult to resist the argument that it 
means final in the sense that it cannot be appealed against. My 
learned brethren are of opinion that the word ‘ final’ should be 
so construed. I confess to considerable doubt upon the point, 
but, after hearing the matter fully argued, I do not propose to 
dissent from this view. I would, therefore, answer the question 
which has been referred to us in the affirmative. 


Krishnaswamt Atyar J, :—I have carefully reconsidered the 
question referred to the Full Bench inthe light of the further 
arguments addressed to us by the learned pleader for the 
respondents. I have been strengtheued in the conclusion in- 
dicated in the order of reference. I have no desire to repeat the 
arguments stated in the last paragraph of that order. The 
question is what is a “final decree of a competent civil court 
establishing that the ryot has no occupancy right.” Does it 
include a decree which is under appeal? I attach no import- 
ance to the -indefinite article “a” before ‘competent civil 
court” any more thin in the phrase “ a court of competent 
jurisdiction” in S. 2 of Act VIII of 1859. To my mind 
it does not mean “any.” It would have been quite out of 
Place to use the definite article “the” instead. Ithink that “a 
final decree establishing that the ryot has no occupancy right ” 
is a decree that is not under appeal or liable to be set aside on 
appeal. It seems to me to be altogether incongruous to convert 
ryoti land into old waste by reason of the adjudication of one 
civil court and to retain it in the same Category although that 


*6 
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Kanakayya adjudication may be set aside on appeal. It was pointed out 
Janardhana that the last clause of Sub-S. 1 of S. 6 saves a perma- 


adhi. 


Krishna- 
swami 
Aiyar J. 


nent right of occupancy that may have been acquired in old 
waste. Ryoti land which is old waste only by reason of the 
adjudication of no occupancy right by one court must continue 
to be old waste though the very adjudication which brought it 
within that category is upset on appeal, I cannot think that 
such a result which necessarily flows from the contention of the 
respondent could have been intended by the legislature. It was 
conceded for the respondents that, if at the commencement of 
the Act there was an appellate decree declaring occupancy rights 
in reversal of an original decree against them, the landlord could 
not be said to have obtained a final decree negativing occupancy 
tights. It is difficult to reconcile this with the interpretation of 
‘Ca final decree” asthe last decree of any one court. Again 
S. 23 of the Act lays down that “when in any suit or pro- 
ceeding it becomes necessary to determine whether any 
land is old waste or ryoti land other than old waste it shall 
be presumed to be ryoti land other than old waste until the 
contrary is proved.” Now this presumption applies to all 
suits or appeals whether pending at the date of the com- 
mencement of the Act or instituted thereafter. Although a 
decree may have been passed by a civil court establishing 
that the ryot has no occupancy right, the appellate court wiil, 
under this section, be bound to presume in favour of such a 
right until the contrary is proved. It seems to me to be some- 
what inconsistent to relegate ryoti land to the head of old waste 
by reason of the adjudication of one court that there is no occu- 
pancy right, and to presume in favour of occupancy in appeal 
despite the decision of the original court, for the fact of sucha 
decision having been obtained cannot itself preclude the pre- 
sumption. Iam inclined to think that the final decree ofa 
competent civil court referred to in the definition of old waste 
isa decree obtained in a proceeding independent of that in 
which the question of occupancy right is dealt with under S. 6 
Cl. (x), or the presumption under S. 23 is made. 


Mr. Ramesam argued that the words “ final order or decision 
fixing the rent” in S. 177 were of no value in interpreting 
the phrase ‘' final decree establishing that the ryot has no 
occupancy right,” for according to him there was only one 
officer who had to make the final order or decision. This 
contention proceeds upon a misapprehension of the provisions 
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of Chapter XI of the Act. Under S. 170 the preliminary Kenskayya: 
record prepared . under S. 169 has to be submitted to the Janardhana 
confirming authority for sanction. The settlement ofthe rents sai 
comes into force upon such confirmation. Then under Erisan: 
S. 171 an appeal lies to a superior revenue authority or other AiyarJ- 
special officer determined by rule or empowered by the Local 
Government. Then S. 127 provides for revision by the 
Board of Revenue. Section 173 permitsa regular suit in the 
` civil court, within a time limited, by an aggrieved person. 
Clause 5.of S. 173 says “when a civil court has passed 
final-orders or a decree, under this section, it shall notify the 
same to the Collector of the district.” The final order or the de- 
cree under the section must certainly mean the decree passed on 
appeal in the suit in case an appeal has been preferred from the 
decree of the orginal court. Again S. 175 which empowers 
a revenue officer to correct a bona fide mistake in an order 
or decision under S. 168 or 169 requires him to stay his hand 
in case an appeal is pending against the order under 
S. 171, 173, or 179. The appeal under S. 173 from the Reve- 
nue Officer’s order must certainly include an appeal from 
the decision of the Civil Court passed under: that section. When 
we come next’ to S. 177 which speaks of the final order or deci- 
sion fixing the rent which is not to be enhanced fora period 
of 20 years except on certain grounds, it seems to be abundantly 
clear that the finality here contemplated is not as regards a 
particular officer or court, but, where there has been an appeal 
or revision or suit, the decision of the authority of last resort. 
It seems to me that we should place a similar construction 
upon the phrase “ final decree ” in the definition of old waste in 
S. 3,C1. 7. I adhere to the other reasons set out in the 
order of reterence which led Mr. Justice Miller and myself to 
this conclusion. I am prepared to accept the exposition of the 
word “final” in the expression ‘final decree’ given by Mr. 
Justice Holloway in his very able judgment in Arunachella- 
thudayanv. Veludayamand A. P. Kunht Perechan Kidavu 
v. Chembakat Kesava Panther*. My answer to the questiou 
teferred is in the affirmative. 





1. (1870) 5 M. H.C. R. 215at pp. 212, 223. 
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Ayling J.—It appears to me that some meaning must be 
attached to the word “final” as qualifying “decree” in Cl. 
(7) of S.30f the Madras Estates Land Act: and, that, in 
the connection in which it is used, it must be taken to indicate 
a decree which has ceased to be liable to be modified on appeal. . 
I would answer the reference in the affirmative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH. | 


Present :—Sir Charles Arnold White, KZ, Chief Justice, Mr. 
Justice Krishnaswami Aiyar and Mr. Justice Ayling. 


Narayana Chetty & another .. Plaintiffs* 
(Appellants) 

v. 
Muthiah Servai & others .. Defendants 
l (Respondents). 


Registration Act Ss. 49, 17—“In evidence of any transaction affecting such 
property ° —Lease compulsorily registrable but unregistered—Not admissible 
in evidence in suit for specific performance. 

An agreement in writing to grantalease which requires registration 
is a contract which affects immoveable property and cannot be received 
in evidence in a suit for specific performance of such agreement whether 
possession was given in pursuance of the agreement or not. 

Second appeal from the decree of the District Court of 
Madura in A. S. No. 58 of 1906 presented against the decree of 
the District Munsif of Shivagunga in O. S. No. 315 of 1905. 


S. Venkatachartar for appellants. 


S. Soundararaja Atyangar for S. Srinivasa Atyan gar for 
respondents. 


This was a suit to compel specific performance of an agree- 
meni to give plaintiffa sub-lease. First defendant obtained a 
lease from the lessees of the Sivagunga Zemindary. He agreed tu 
sub-lease the same by an agreement, Exh. A, dated 4th January 
1gos. Exh. A runs as follows:— Receipt executed on 4th Janu- 
aryrgo5 to these * * * A sub-lease has been arranged and 
settled through this and fixing the rent of the said sub-lease at 
the rate of Rs. 280 per fasli. Rs. 280, the rent due for the current 





* S5. A. 7 of 1908. . 3rd November 1910. 
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fasli, has been received by me in cash this day. In respect of 
this and in respect of my having delivered the arid tracts to 
you to be enjoyed from fasli 1314, this itself shall be a receipt. 
After the lessees have executed a lease-deed to me and get it 
registered according tothe Rajinama stated above, I shall at 
your cost execute a lease-deed according to the terms of the said 
deed and get it registered. Until then this shall be in force. You 
shall keep this itself as a record.” ‘The courts below dismissed 
the suit holding that Exh. A was inadmissible in evidence and 
consequently the suit was not maintainabie. Plaintiffs appealed. 


C. S Venkatachartar for appellant:—The document isad- 
missible in evidence. The cases Srinivasa v. Venkataraju) and 
the Full Bench case. Rafah of Venkatagiri v. Narayana 
Reddi? support my contention. Section 49 of the Registration 
Act says “no document shall be received in evidence of any 
transaction affecting such property unless it has been registered.” 
An agreement to lease does not create an interest in immoveable 
property. Aleasedoes. Therefore an agreement to lease is ad- 
missible in evidence although not registered. 


S. Soundararaga Atyan gar :—Under S. 2 of the Registration 
Act lease includes an agreement to lease. Exhibit A purports to 
be a receipt. It is in fact a demise. It is not a mere agseement to 
lease. Srinivasa v. Venkatarazu* has been wrongly decided. 


This case coming on for hearing in the first instance* before 
their Lordships Benson J. and Krishnaswamt Azyar J. the Court 
made the following 


ORDER OF REFERENCE TO THE FULL BENCH:— 


Benson J.—I am not at present satisfied that the decision in 
the case of Konduri Srinivasa Charyulu v. Gottumukkala Venka- 
taraju? is not in accordance with the principle underlying the 
decision of the Full Bench in Rajaof Venkatagiri v Narayana 
Reddi? and does not govern the present case. It is not, however, 
altogether easy to appreciate the grounds on which the Full 
Bench proceeded. The question before us is one of great im- 
portance and of considera ble difficulty. I am, therefore, of opinion 





* 8th February roto, ; 
I. (1907) 17 M. L. J. 218. 2. (1894) I.L.R. 17 M. 456(F. B.). 
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that a reference to the Full Bench in the terms proposed by my 
learned brother is desirable. 

Krishnaswamt Atyar J.—The suit is to compel specific per- 
formance of an agreement to give the plaintiff a sub-lease. 
Exhibit 4, which is called a receipt, is in terms a promise to 
execute a sub-lease and to get it registered on a future date. 
The document comes within the definition of a lease in S. 3 
of the Registration Act and is compulsorily registrable under 
Clause (d) of S. 17. The courts below have dismissed the 
suit holding that the document was inadmissible in evidence 
and that the suit, therefore, was not maintainable. The appel- 
lant’s vakil relies upon tne Full Bench decision in Raza of Ven- 
katagiri v. NarayanaReddzi and on the unreported case Kondurt 
Srinivasa Charyulu v. Gottumukkala Venkataraju? (Wallis and 
Boddam Jj., not Wallis and Benson JJ. asincorrectly stated in 
the report). If the latter case is correctly decided the appellant 
isentitled to succeed. In Raja of Venkatagiri v. Narayana Reddi” 
the question was as to the admissibility of a Kabuliat executed 
by the lessee in proof of a contract on the part of the lessor to 
execute a cowle and to get the Kabuliat registered. The action 
itself was for damages “ for the breach of contract on the part of 
the defendant in refusing to register the Kabuliat and to give 
the plaintiff a cowle and also in disturbing his possession.” The 
contract to grant a cowle was not ia writing. A draft cowle 
prepared by the plaintiff had not been executed by the defendant. 
The contract to grant a cowle and to register the Kabuliat 
could only be regarded as oral. No question could pro- 
perly be raised with regard to the admissibility of the Kabuliat 
in evidence of such an oral contract. The Kabuliat which 
was in writing and came within the definition of lease requir- 
ed registration and was inadmissible under S 49 to prove 
a transaction affecting immoveable property. Butit was appa. 
rently thought that there was nothing to prevent its admissibili- 
ty to prove the perfectly valid oral agreement to graut a cowle 
and to register the Kabuliat. The decision of the Full Bench 
therefore in allowing the Kabuliat to be received in evidence of 
the contract to grant a cowle and to register the Kabuliat is not 
an authority for the position that an unregistered lease or agree- 


- ment to grant a lease can be used in evidence for proving the 





x. (1894) LL.R. 17 M. 456 (Œ. B.) 2. (1904) 17 M.L.J. 218, 


PART I.] © THE MADRAS LAW JOURNAL REPORTS. 47 


lease or the agreement to grant it; see, however, the judgment of 
Subramanta Atyar and Miller JJ. in S. A. No. 973 of 1904. It 
was argued that in a suit for specific performance the written 
agreement to grant the lease is not used as evidence of a tran- 
saction affecting immoveable property. It was also contended 
that it is only a lease that creates an interest in the property 
and not a mere agreement to-give a lease, and in the absence of 
creation of any interest in the lessee we cannot speak of an agree- 
ment to grant a lease of immoveable property as affecting the 
immoveable property. It is difficult to accept this argument. 


Section 49 provides that a document required “by S. 17 to- 


be registered shall not affect the immoveable property comprised 


therein and further that it shall not be receivedas evidence of | 


any transaction affecting such property. Can it be said that an 
agreement to grant a lease of immoveable property is not a trans- 
action affecting the property? Such an agreement creates an 
equitable interest in favour of the promisee [sce Fry on 
Specific Performance (4th Edition) page 589] and must therefore 
be regarded as a transaction affecting the property though it 
does not amount to the transfer of an interest under the Transfer 
of Property Act. Courts of Equity treat a tenant in possession 
under an instrument which would. be specifically enforceable 
as in the same position as ifa valid lease were in existence. 
See Repman’s Landlord aud Tenant page 130; and in . the 
present case possession was given under Exhibit 4. Section 17 
of the Act requiring the registration of the agreement to lease, 
it is difficult to suppose that S. 49, which renders the unregis- 
tered document inadmissible, allows the admissibility of the 
‘document to prove the agreement ou the ground that it does not 
affect the-immovable property comprised in it. Why should re. 
gistration of an agreement to lease be compulsory if the transac- 
tioncan be proved by an unregistered instrument? It may be 
said that the provision for compulsory registration of an agree- 
ment to lease has sufficient scope for its operation in the fact 
that non-registration subjects the instrument to the risk of 
priority of a later instrument registered. But this is not a suffi- 
cient reason for including agreements to lease in S. 17 and not in 
S. 18. For the rule as to priority applies to optionally registrable 
instruments as well. It seems also proper to bear in mind that 
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having*specified in Clause (4) of S. 17 instruments creating a 
right in immoveable property of one hundred rupees and upwards 
the legislature has taken care to except from this clause “a 
document not itself creating such an interest but merely creat- 
ing a right to obtain another document which will, when execut- 
ed, create such an interest.” The enactment of the exception is 
some evidence to show that but for it, a document, which is 
only an agreement to execute another, may be deemed to affect 
the property comprised in it. 

As an agreement to grant a lease, however, falls within clause 
(d) and not within clauses (4) and (c) in respect of which the ex- 
ception referred to has been enacted, it may well be considered 
that by the inclusion of the agreement to give a lease in the very 
definition of a lease and the separate specification of leases of 
immoveable property in clause(@)of S. 17 as requiring re- 
gistration, that the legislature has indicated that agreements to 
lease immoveable property do create an interest in such property 
or at all events affect such property so as to render the unregis- 
tered agreement to lease inadmissible in evidence of the transac- 
tion. 


It is worthy of remark that the Full Bench in Raya of Ven- 
katagirt v. Narayana Reddy? did not dissent from the decision 
in Hurpivan Viri v. Jamsetji Nowroji,? where the suit was to 
compel the defendant to produce the document for registration 
or to execute another document and duly register the same or to 
recover damages for wrongfully preventing the registration of 
the document already executed, and the suit was dismissed on 
the ground that the document could not be received as evidence 
of the contract between the parties. The Full Bench merely 
observed that the High Court of Bombay had overlooked the 


_ prayer for damages for non-registration of the document. The 


authority of the Bombay decision as regards the non-admissibili- 
ty of the document so for as the suit was for specific performance 
of the contract to give the lease is not tejected, But, if the case 
of Kondurt Srinivasa Charyuluv. Gottumukkala Venkataragus 
be correctly decided the appellant is entitled to judgment. That 
was a suit for specific performance of an agreement to grant a 


I. (1894) I. L. R. 17 M. 456. 2. (1885) I. L, R. 9 B. 63. ` 
: 3+ (1907) 17 M. L. J. 218, . 
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lease. This court was of opinion that the Full Bench decision 
in Rafa of Vencatagiri v. Narayana Reddy? was authority for 
the view “ that the document embodying the agreement to lease 
does not require registration to be admissible in evidence where 
it is only used for the purpose of proving the contract for the 
breach of which the action is brought.” The Full Bench did 
not use the unregistered Kabuliat to prove a written contract to 
grant the lease but to prove on oral agreement to grant a cowle 
(for the draft cowle had not been executed) and to register the 
Kabuliat. There appears therefore to have been a misapprehension 
in Konduru Srinivasa Charyulu v. Gottumukkala Venkataraju? 
asto the true ground of decision in Raja of Venkatagiri v. 
Narayana Reddi ?. If I have understood it aright i may add 
that we have found some difficulty in appreciating the grounds 
of that decision. As I entertain doubts about the correctness of 
the decision in Kondurt Srinivasa Charyulu v. Gottumukkale 
Venkataraju® I think it desirable to refer to the Full Bench 
the following question:— 


` «Whether an agreement in writing to grant a lease which 
requires registration can be received in evidence ina suit for 
specific performance of such agreement, (1) where possession is 
given in pursuance of the agreement, (2) where it is not.” 


C. S. Venkatachart for appellant (plaintiff)—The question 
is whether in a suit for specific performance of an agreement to 
lease in writing not registered, the writing is admissible in 
evidence, when possession is given in pursuance of the agree- 
ment and when possession is not given. There is 
no distinction between the two cases referred to in the order of 
reference. Section 3 of the Registration Act III of 1877 defines a 
lease which includes an agreement to lease. Section 17, Cl. (æ) 
and (4) referred to. Cl.{#) does not restrict sub-sec. (Z) but only 
(6) and (c). Section 49 referred to. Corresponding section of the 
old Act of 1866 referred to. It is more stringent in terms than 
S. 49 of Act III of 1877. According to the former, the document 
isnot to be admissible for any purpose in any civil pro- 
ceeding. An agreement to lease is not a ‘transaction 
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affecting immoveable property.” ‘Affecting’ refers to an ine 
terest in immoveable property. It is to be noted that the word 
used is not ‘relating to? The agreement to lease affects only 
the parties to it. It does not affect immoveable property. An 
agreement to grant a lease since it does not operate as a present 
demise does not require registration. [Krisknaswami Atyar J. 
—The order of reference assumes that an agreement to grant a 
lease requires registration. Sothe question should be argued 
on that footing.] The object of S. 49 is that all titles to im- 
moveable property should be by registered instruments, and the 
penalty for not complying with S. 17 (@) is the inadmissibility 
of unregistered documents in transactions affecting immoveable 
property. Srinivasa v. Venkataraju* is directly in point. It isa 
case of specific performance of an agreement to grant a lease. 
This follows Raja of Venkatagiri v. Narayana Reddi”. The 
Full Bench case was one for damages on the contract in writing. 
[Krishnaswam Aiyar J.—Exh, VI in Rajah of Venkatagiri v. 
Narayana Reddi 2 has reference to some previous agreement to 
grant a lease which was not in writing.] The later cases have 
understood Ex. VI in Rajah of Venkatagiri v. Narayana Redd 
as an agreement to grant a lease—S. A. 973 of 1904. An agree- 
ment in writing to grant a lease is admissible to prove the 
agreement though it is not registered—Gothmukkala Bangarayya 
v. Fogi Fagannadha Raju; Satyentranath Bose w. Antlchandra 
Ghosh where Rajah of Venkatagiri v. Narayan Reddi ? and 
Srinivasa v. Venkataraju * are considered and followed;iShepherd 
and Brown’s Commentaries on the Transfer of Property Act, 
p. 487. A mere agreement to lease does not create an interest 
in immoveable property. Hurjivan Virjt v, Famseige®, Purman- 
das Finandas v. Virje® referred to. 


S. Srinivasa Acynagar for the respondents:—({1) Section 49 is 
wider in scope and imposes grater restrictions than S. 17. (2). 
An agreement to lease requires registration in all cases to prove 
the agreement except when the document is let in for ‘colla- 
teral purposes. (3) Separate effect should be given to the various 
parts of S. 49. A suit for specific performance in the case of 

I. (1907) 17 M.L,J. 218. 2. (1894) LL.R. 17 M. 456 (F. B.) 
3. (1907)7 M.L.T. 278. 4. (1910) 14 C.W.N. 65. 
5- (1885) I.L.R. 9 B. 63. 6, (1885) I.L,R, 10 B, 19%. 
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an agreement to grant a lease is not merely an action in person- 
am; it affects immoveable property and is therefore of the nature 
of an action zz vem. ‘The doctrine of ¿is pendens will be appli- 
cable to a suit for specific performance—S. 52, T. P. A. “right to 
immoveable property directly and specifically in question.” A suit 
for specific performance falls under S. 16, Cl. (Æ), of the Code of 
1908. Section 91 of ‘the Indian Trusts Act and S. 61 of the 
T. P. A. referred to. An agreement to lease is placed in a pecu- 
liar position by the Indian Stamp Act. Vide S. 2, sub. sec. 16. 
Art, 35 requires the same stamp for an agreement to lease as for 
the lease itself—Rajah of Venkatagiri v. NarayanaReddt* Boyd 
v. Kretg?. Ia Purmandas Finandas v. Virgi? the actual deci- 
sion was that as the instrument in question operated as a present 
demise it required registration. Whatever’ purports to operate 
as a demise requires registration: S.A. 525 0f 1903 is directly 
in my favour. The document in question in that was held 
admissible in a suit for damages but not ina suit for specific 
performance. This was not brought to their Lordships’ notice 
in Sreenivasa v. Venkataraju* which does not the discuss the 
question. Raja of Venkatagiri v. Narayana Reddi does not 
discuss or lay down any principle of law but proceeds upon the 
facts of the case. Thisis apparentfrom the order of reference 
in that case Hurjivan'virj? w. famsetji Nowrojt® Achoo Bayamma 
v. Dhanty Ram? vide page"384 per Scotland C. J, (dissenting), 
There is no object in the Registration Act making agree- 
ments to lease compulsorily registrable and then permitting 
them to be produced without registration for the very purpose 
for which they were’brought into existence. Gathemukkula Ban- 
garayya v. Fogi Jagannatha” and S. A.973 of 1904 proceeded 
upon a misconception of the decision in Raza of Venkatagiri v. 
Narayan Reddi > Srinivasa v. Venkataraju* is inconsistent with 
Gothamukkala Bangarayya v. Jogi Fagannadha’ In7 M.L.T. 
the document in question falls under S. 17 (0). This point does not 
arise. A suit for specific performance of a contract for sale isa tran- 
saction connected with immoveable property Turmer v. Wri ght® 


ae 
1. (1894) LL.R. 17 M. 456 (E. B.) 2. (1895) I-L.R. 17 C. 548. 
3. (1885) I.L-R. Io B. rot. 4. (1907) 17M.L. J. 218. 
5. (1885) 1.L-R. 9 B. 63, 74. 6. (1869) 4 M.H.C..R, 378. 
q- (1907) 7M.L.J. 278: 8. (1845) 49 E.R. p. 252. 
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Narayana Hadley v. The London Bank of Scotland ` Limited + 


Chetty y l . 
pa Pranjtvan Govardkana Doss v. Boju? Mati Lal Pal y. Preonath 
Muthiah  7y#7a3, A contract to sell affects immoveable property vide S. 40, 


T.P.A., and illustration thereto. 
C. S. Venkatachart replied. 


OPINION :—We answer the question referred in the nega- 
tive. It is immaterial whether possession has passed or not in ac- 
cordance with the agreement. It is clear that the decision of the 
Pull Bench in Raja of Venkatagiri v. Narayana Reddi, * does 
not covér the point. As is explained in the order of reference 
what was held in Raya of Venkatagiri v. Narayana Reddt?, 
was that a Kabuliat signed by the lessee but inadmissible to 
prove the lease for want of registration was admissible to prove 
the karar or the agreement to lease which preceded it. The 
decision in Konduru Srinivasa Charyulu v. Gottumukkala 
Venkataragu® would seem to have proceeded upon a mis- 
apprehension of the Full Bench case. The learned Judges who 
decided it assumed that the Full Bench case was a suit for 
damages for the breach of an agreement in writing to let which 
was untegistered though compulsorily registrable. They held, 
and in our opinion rightly, that there was no distinction between 
a suit for specific performance of such an agreement and one for 
damages for the breach of it. The learned Judges merely 
applied, as we venture to think, erroneously, the decision 
of the Full Bench to the case before them. They did not 
discuss any provision of the Registration Act. Mr. Justice Boddam 
who was a party to this decision took the opposite view 
in second appeal No. 525 of 1903, sitting with Mr. Jus- 
tice Sankaran Nair. The judgment of Subramanya Atyar 
and Mriler, JJ. in second appeal No. 973 of I904, is open 
to the same observation as the decision in Konduru Srinivasa 
Charyulu v. Gottumukkala Venkataraju®. Qur attention was 
invited to the judgment of the learned Chief Fustice and Mr. 
Justice. Miller in Second appeal No. 979 of 1904 (Ban garayya 
Garu v. P. Faganna Raju Gavu®, The document in that case 
was not an agreement tolease. There the instrument recited a 





1. (1841) 46 E. R. 562. 2. (1880) I.L.R. 4 B. 34. 
3. (1908) 9 C.L.J. 96. ` 4. (1884) I.L.R. 17M. 456. (F.B.) 
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request by the executant and an agreement by the other see 
party to give certain lands to her andan actual grant of the ve 
same, and contained a promise to manage the lands and enjoy Ma PAN 
them subject to certain terms. The operative part of the 
instrument was held to require registration. The question was 
whether for want of registration it was inadmissible to prove 
+ the recital. The learned Judges held that the document was 
admissible to prove the recital, z. é, the admission by the 
plantiff of the existence of an agreement to give Some lands to 
the plaintiff which itself was not in-writing or at all events did 
not require registration. But there are certain observations in 
their judgment which have been pressed upon us. After 
referring to Raja of Venkatagiri v. Narayana Reddi 3, and 
Konduru Srinivasa Charyulu v. Gottumukkala Venkatarajzu ? 
the learned Judges observe “that an agreement to lease 
immoveable property is not actually a transaction affecting 
land unless in cases where by the agreement itself a right in the 
land is created ” and that “on that ground it may be held that 
evidence can be given of such an agreement by means of an un- 
registered document which is compulsorily registrable” We 
do not think this can be regarded as an adjudication on the 
question which has been referred to us. The decision in 
Satyendra Nath Bose v. Anil Chandra Ghosh ? is that of a 
single judge sitting on the Original Side. He simply followed 
the decision in Konduru Srinivasa Charyulu v. Gottumukkala 
Venkataraju *. As regards the suggestion made in that case that 
a lease is the sale of a limited interest and that an agreement to 
lease stands on the same footing as an agreement to sell pro 
tanto, The learned judge would seem to have overlooked the fact 
thatthe legal incidents of the two transactions are entirely 
different. An agreement to lease is expressly included in the 
definition of lease in the Registration Act while it cannot be 
suggested that an agreement to sell falls within any definition 
of sale. Cl (4) of S. 17 excludes an agreement to sell from 
the class of compulsorily registrable documents and S. 54 
of the Transfer of Property Act provides that a contract to sell 
does not create an interest in the property. Itis true that an 
` agreement to lease may likewise not create an interest in 
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immoveable property though Cl. (4) of S. 17 has no 
application to it, and there is no statutory provision in India 
which says so. But Mr, S. Srinivasa Iyengar has in his able argu- 
ment drawn our attention to the provisions of S. 40 of the 
Transfer of Property Act and S. 91 of the Trusts Act. The rst of 
these provisions speaks of an obligation arising out of a contract 
and annexed to the ownership of immoveable property but not 
amounting to an interest therein or easement thereon being 
enforceable against a transferee with notice or a gratuitou 
transferee of the property affected thereby. This shows that a | 
contract to sell or an agreement to lease immoveable property is 
a transaction which affects the property. In fact, the illustra- 
tion to that section puts the case of an agreement 
to sell being enforceable against the transferee with notice, ’ 
as he has taken property affected by the previous contract to sell 
it. S. grof the Trusts Act puts the same case ofa person 
acquiring property with notice that another person has entered 
into an existing contract affecting that property of which specific 
performance could be enforced and consequently becoming liable 
to hold the property for the benefit of the other. When, 
therefore, S. 49 of the Registration Act declares that a 
document compulsorily registrable but remaining unregistered 
shall not be “received in evidence of a transaction affecting 
such property” or, as put by the Calcutta High Court, (see 
Olfatunnissa Elahiyan Bibt'v. Hossain Khan +) “ of a transac- 
tion so faras it affects such property” it would seem that the 
legislature meant to indicate that the instrument should not be 
received in evidence even where the transaction sought to be 
proved did not amount to a transfer .of interest in immoveable 
property but only created on obligation to transfer the property. 

S. 49 consists of two parts. It provides first “that no 
document required by S. 17 to be registered shall affect 
any immoveable property comprised therein, etc.” The second 
part of section says that such a-document “ shall not be received 
as evidence of any transaction affecting :such property,” f.e., as 
we take it, the immoveable property comprised therein. As 
regards immoveable property other than that comprised in the 
instrument or a transaction in respect thereof, the section 

I. (1882) LL.B. 9 C. 520. 
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contains no prohibition against the admissibility of the instru- 
ment. We must assume that the two parts of the section deal 
with different subjects. See Welson J. in the order of reference 
to the Full Bench in Wfatunnissa Elahizan Bibi v., Hossain 
Khan 3. The first part apparently presupposes that the docu- 
ment itself is the transaction or the mode in which it is carried 
out. The second part of the section seems to relate to cases 
where the cocument itself is not the transaction but is only a 
record of a transaction or being itself a transaction contains a 
reference to or a recital of another transaction which affects the 
immoveable property comprised therein. Even in the last case 
the document may be inadmissible to prove the other transacion 
provided it affects the immoveable property comprised therein. 
As the Registration Act deals only with written instruments, it 
may be doubted whether the transaction referred to in S. 49 
can be merely oral. It is unnecessary to define the exact scope of 
this clause as to inabmissibility for proving a transaction alfec- 
ting such property. It is enough for the purpose of this refer- 
ence to say that a contract to lease immoveable property which 
is compulsorily registrable under S. 17, Cl. (Z), affects the 
immoveable property (see Green J., in Raju Babu vw. Krish- 
narav Ramachandra? and cannot if unregistered affect the proper- 
ty or be received in evidence.to prove the contract. Suits for speci- 
fic performance of a contract to sell were referred to in the course 
of the argument as suits affecting property. That is no doubt 
true as the relief asked for is the conveyance of property. The 
doctrine of J's pendens has been held to apply to a transfer of 
immoveable property pending a suit of for specific performance— 
Turner v. Wright? Hadly v. TheLondon Bank of Scotland 3; 
Pranjivan Govardhan Das v. Baju * ; Mati Lal Pal v. Preo 
Nath Mitra 5. If a transaction like a contract to sell or lease 
immoveable property does not affect it, it is difficult to see how 
a suit to enforce the transaction can be regarded as affecting it. 
A contract to sell immoveable property, in writing, though it 
may affect the property without passing an interest in it, is 
exempted from registration by Cl. (4) {now Cl. (2) v] ofS. 17 
of the Registration Act. But an agreement in writing to let 
falling within Cl. (4) of S. r7is not. It cannot be therefore re- 
ceived in evidence of the transaction which affects the immo- 
veable property comprised therein. 





1. (1876) LL.R. 2 B. 273. 2, (1845) 49 E. R. 252. 
3. (1841) 46 E. R. 562. 4. (1880) ILL.R. 4 B. 34. 
5+ (1908) 9. C. In J. 96. 


Narayana 
Chetty 
v. 
Muthiah 
Servai, 


56 `” THE MADRAS LAW JOURNAL REPORTS. [VOL.‘XXI. 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
Present :—Mr. Justice Miller and Mr. Justice Krishnaswami 
Aiyar. 
Kolakott Kunhambu & others re Appellants* 
v. 
Kottayath Kizhakke Kovilakath Kerala 
Varma Valia Rajah Avergal (died) and 
others ate Respondents. 


Deed—~Construction—Kanom—Suswatom right. 
Kunhambu Held:—That the words ‘‘there will be no objection to the land being held by you 


adá and your Anandravans” followed by the qualifying words “as long as you and your 


Varma Anandravaus shall live,” have not the effect of creating a saswatum right in the 


Valia Rajab: donees. 


Second appeal from the decree of the Court of the District 
Judge of North Malabar in A. S. No. 368 of 1905, presented 
against the decree of the Court of the District Munsif of Kuttu- 
paramba in O. S. No. 338 of 1905. (O. S. No. 93 of 1904 
Tellicherry Munsif’s Court). 

%. L. Rosario for appellants. 

T. Richmond for respondents. 

The Court delivered the following 

JUDGMENT :—The sentence which we are asked to con- 
strue as importing a permanent tenure is the following :— l 


“There will be no objection to the land being held by you 
and your Anandravans aslong as-you and your Anandravans 
shall live.” 


It might be difficult to refuse to accede to the conten- 
tion that the phrase “ you and your Anandravans” when 
used in deeds of transferin Malabar ordinarily implies an abso- 
lute transfer, but here we have this phrase qualified by the 
limitation “as long as you and your Amandravans shall live’ 
and we have not been shown any authority for holding that this 
qualifying phrase ought to be understood as equivalent to “as . 
long as your tarwad exists.” Weare, therefore, unable to say 
that the lower Courts are wrong in refusing to admit a saswatam 
tight inthe defendants and we dismiss the appeal with costs: 
The time for redemption is extended to two months from this 
date. i 


3, A, No. 451 of 1906, 16th January, 1910, 
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IN THR HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Munro. 
_ Valeswara Iyer & others +s... Appellants * 
: J. P 
Muthukrishna Aiyar & others .. Respondents. 


C. P. C., S. 13—“Court of competent jurisdiction” original court and 
not trial court—“Heard and decided ”—Prior decision of same court based 
on æ previous decision of inferior court, not “ heard and decided.” 


The words “competent jurisdiction ” in S. 13 of Act XIV of 1882 relate 
to the competency ofthe trial court, and the fact that the appellate court 
in the previous litigation would have been competent to try the subsequent 
suit does not make the previous adjudication res judicata if the original 
court in the prior litigation is not. S.13,C.P.C., in terms requires for 
the bar a hearing as well as final decision by a court competent to try 
the later suit. A decision of ‘a:superior court in the second litigation in 


a¢cordance with the decision of aniuferior court in a previous litigation 
passed by reason ofS. 13 is no ves judicata in a third litigation which the 
original inferior court would not be competent to try by reason of the 
decision in the second litigation by the superior court, the matter not being 
«heard and decided” by it in the second litigation. The law of res judicata 
does not compel a court trying a later suit to hold that the decision in the 
earlier suit is correct. It merely estops the parties and their privies from 
showing that the prior decision was incorrect. 

Appeal from the decree of the Subordinate Judge’s Court of 

Madura, East, in O. S. No. 4 of 1903. 

This was a suit for perpetual injunction torrestrain defendants 

from acting as purohdts to certain classes of pilgrims resorting 


to Rameswaram and for recovering Rs. 4,000 damages. 


Plaintiffs alleged that they owned exclusively thé meras 
right to administer purohttam to fonr classes of Brahmin pil- 
grims, namely, the Tamilians, Sri Vaishnavites, the Cnolies and 
Siva Dwijas. It was said that plaintiffs’ right had beeu esta- 
blished in ‘certain decrees and that they ‘were also in peaceful 
enjoyment till July, 1901, and-that since then defendants wrong- 
fully interfered. 

Defendants pleaded that the suit was not of a civil nature, 
denied the plaintiffs’ exclusive right and enjoyment, and added 
that the right sought to be established was against public policy. 
It was urged that no emolumerts were attached to the exercise 
of the right; that the liberty of the pilgrims to choose one or the 
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other of the priests could not be interfered with; that the plain- 
tiffs, being all of them of the Ashtasastra community, were in- 
capable of ministering to the needs of the Samaka Brahmins; 
that the suit was bad for misjoinder of the plaintiffs and causes 
of action and was barred by limitation; that the decrees alleged 
to have been obtained in favour of their ancestors against the 
defendants’ ancestors could not bind them as they were obtained 
by fraud and collusion and could not operate as res sudrcata 
against the defendants; that the alleged exclusive right of the 
plantiffs, if any, had been extinguished by adverse possession, 
defendants also having been in enjoyment of the same right from 
time immemorial ; that the suit was not maintainable in the ab- 
sence of a prayer for declaration of plaintiffs’ title and for reco- 
very of the office claimed; that no cause of action accrued on the 
date alleged in the plaint; that the plaintiffs were not entitled to 
the damages claimed and the injunction prayer for; that the 
amount claimed was excessive, and that plaintiffs were entitled to 
no relief whatever. 
The following issues amongst others were framed :— 


(1) Whether the plaintiffs’ suit is ofa civil nature and is 
cognizable by the court ? Ea 

(2) Whether the plaintiffs have the exclusive hereditary right 
to administer purchztam to the 4 classes of Brahmins mentioned 
in paragraph 3 of the plaint? 

(6) Whether the decisions referred to in paras 4 to 6 of the 
plaint operate as ves judicata in favor of or against any of the pat- 
ties to the suit ? 

On the rst issue the Subordinate Judge held that the suit 
was not mauintainable on the ground that it was not of a civil 
nature; on the 2nd, that the plaintiffs were not entitled to the 
exclusive right they claimed, and the 6th issue he found in the 
negative and did not decide upon the other issues framed as they 
were not material for the suit. 

Paras 5 and 6 of the plaint alleged that the plaintiffs’ right 
was established in O. S. 286 of 1853 on the file ol the late Mufti 
Sadar Amin and by the judgments of the appellate court in 
O. S. 66 of 1871, Principal Sadar Amin’s file, and it was urged 
that these judgments operated as ves judicata. 
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Para 4 of the plaint alleged that the plaintiffs’ ancestors 
Were undisputedly officiating as Jurohzts to the pilgrims belong- 
ing to the said four castes and were enjoying the emoluments 
and that the said enjoyment was also established by the decision 
in the Magisterial proceedings in Appeal No. 13 of 1853 om the 
file of the District Magistrate’s Court of Madura. 

P. R. Sundara Atyar, K. Srinivasa Atyangar, S. Srinivasa 
Aiyangar aud A. Nilakanta Atyar for appellants, 


The Advocate-General (P. S. Sivaswamt Avyar) and L. 
Narayana Atyar for respondents. . 

P. R. Sundara Atyar.—On all the three points decided by 
the Sub-Judge, I submit, he is wrong. The first point is 
whether the suit is of a civil nature. The right to administer 
purohitam is an office. This is abundantly clear from the au- 
thorities. At any rate, itis a franchise anda suit relating to 
itis cognizable by the Civil Courts—Srintvasa Dekshitalu v. 
Ananthacharlu’ ; Srinivasa v. Thiruvengada®; Bheemacharyulu v. 
Ramanuja Charyulu® ; Muhammad Yussub v. Sayad Ahmed* ; 
Sttarambhat et Al v. Stlaram Ganesh*; Vithal Krishna Joshi v. 
Ananta Ramachandra’ ; Ragavalud Shimpa w. Krishnabhat" ; 
Ananda Rao Shivaji Phadjee w. Shankar? ; Sayad Hashim v. 
Husseinska? ; Simha Bin Krishna v. Rama Bin Pimplw; 
Waman Fagannath Joshi v. Ralaji Kusagi Patil? ; Gurusan- 
gayya V. Tamana”? ; Mamat Bayan v. Babu Ram? ; Kaltkanta 
Sarma v. Gourt Prasad Sarmat ; Jagannath Churn v. Akalt 
Dassia?! ; Dino Nath Chuckerbutty v. Protap Chandra 
Goswami’. 

The case of Ramasawmi Ayyar v. Venkatachart?” practi- 
cally settles the.question. Their Lordships go into the merits 
of the case and at p. 388 lay down that proof ofa grant or of 
long usage would establish the right. The cases in Krishna 
Ayyar v. Anantaraman**; and Ramakrishnan v. Ranga’? ; 


i. (1869) 4 M.H.C. R. 349. 2. (1888) LL.R.11 M. 450. 

3 (1997) 17 M.L.J. Rs 453. 4. (1861) 1 B.H.C.R. Appx. 18. 
5. (1869) 6 B.H. C.R. A.C. 250. 6. (1874) 11 B.H. C.R. 6. 

7. (1879) LL-R. 3 B. 232. 8. (1883) LL.R. 7 B. 323. 

g. (1888) LL.R. 13 B. 429. to. (1888) I.L.R. 13 L. 548. 

ir. (1889) LLR. 14 B. 167. 12. (1891) LL.&. 16 B. 281. 

13, (1887) ILE 15 C. 159. 14. (Igio) 1.L.R. 17 C. 906. 

I5. ($93) LL.R. 21 C. 463. 16. (1899) I.L.R. 27 C. 3c. 
17. (1863) 9 M. I. A. 344. Is. (1865) 2 M. H. CG: R, 332. 


Ig. (1884) I. 1. R. 7 M. 424. 


Valeswara 
Iyer 
v 


Muthu- 
krishna 
Aiyar. 


Valeswara 
Tyer 
v 


Muthu- 
krishna 
Aiyar. 


60 THE MADRAS LAW JOURNAL REPORTS. [VOL, XXI. 


relied on by the lower court are really in my favour. Srinivasa 
Dekshtthalu v. Ananthacharlu’ follows the case in Remasami 
Ayyar v. Venkatachari* and says that the right can be acquired 
either by grant or by custom. The case‘of Ramakrishna v. Ranga? 
was against yaymans and not against rival claimants as here. 
According to the Bombay view a suit against the yayman himself 
is maintainable. Their Lordships, in Ramakrishna v. Ranga?, 
depart from the Bombay view only to the extent of holding that 
here a suit against yayman will not lie. 

The case of market, ferry, toll, pearl fishery, &c., are 
analogous to the right here claimed. In the case of a market a 
suit wiil not lie against the buyer though it will lie against the 
seller. . 

The fact that the payments made by the pilgrims are volun- 
tary is immaterial—Bheemacharyulu v. Ramanujacharyulus ; 
Srinivasa v. Thtruvengada® and the Bombay and Calcutta 
cases above referred to. 

The next point is that the Sub-Judge should have held that 
the decisions in the suits of 1853, 1863 and 1871 operate as ves 
judicata and as conclusive evidence of the plaintiffs’ right. The 
suit of 1853 was a representative suit. [MrUer J.—There is 
nothing to show that it was.] The order of the Magistrate, Ex- 
E, which preceded the suit, I submit, shows that the suit was 
between the Ashtasahasra sect on the one side and the Brahacha- 
rana ou the other. There are indications of the representative 
character of the suit in the judgment itself, The subsequent: 
judgments also proceed upon that basis. Representative suits 
were recognised in this country even before the Code of 1877— 
Shrikambi Narayanappa v. Indupuram Ramalingam®; Ananda 
Rau Bhibagi Phadke v. Shankar". : 

Even if the former suits were not representative, the present 
plaintiffs and defendants are descendants of the plaintiffs and 
defendants in the suit of 1853 and are therefore bound by the 
adjudication therein. For the same reason they are bound by 
the decisions in the suit of 1863 and 1871. The argument that 








1, (1869) 4 M. H.C. R. 330. 2. 41863) 9 M. I. A. 344. 
3. (1884) I-L.R. 7 M. 424. 4. (1907) 17 M. L. J. 493- 
5. (1888) LL.R. 1I M. 450. 6. 12566) 3 M. H.C, R. 226, 


(1883) I. L. R. 7 B. 222. 


a 
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there can be no res judicata on a question of law will not apply Valeswara 
. Iyer 


when the object-matter of the two suits is the same as in this 
case—Par thasaratht v. Chinnakrishna* ; Bhagwan Buthi Chow- 
dhvant v. Forbes? ; Bishnu Priya Chowdhurani v. Bhiha Sun- 
dari Debya? ; Kaveri Ammal v. Sastri Ramier*. The question 
here isone of mixed law and fact—Koyyamma Chittamma ~y. 
Doosy Gouramma.” 

The next point is that the grant set up should have been 
held to be proved. The Judge ought not to have rejected the 
documents put in by us to prove the grant. The document 
marked Ex. A in our affidavit was put in along with the plaint. 
The document marked Æ was put in during the trial. The 
Judge is wroug in supposing that Ex. B was acopy of a copy: 
It is a certified copy of the original grant. As regards 4, I 
submit, that too is not a copy of a copy- The correct legal 
view is that the copper plate is a duplicate and not a copy 
[Munro.J.—There is nothing to show when the copper plate 
was granted,and it expressly states that it was copied from 
the cadjan deed.) Even if the copper plate be regarded ia 
copy Ex. A is admissible as secondary evidence—Laschman 
Singh v Puna.’ 

As regards proof: I submit both Exhioits 4 and B ought 
to be presumed to be genuine under S. 90 of the Evidence Act, 
There is proof that the originals are uot forthcoming— K ketter 
Chunder Mukerjee y. K hetter Paul Sreerrutna’ ; Ishrt Prasad 
Singh v. Lalli Fas Kunwar? ;A. S. 139 of 1903; WIGMORE on 
Evidence, Vol. WW, S. 2243 (2). > 

Appathurai Pattar v. Gopala Panikkar? does not decide 
that the presumption cannot be raised on a copy being produced. 

Then as regards usage. The judgments in the suits of 1853, 
1863 and 1871, even if not res judicata, are very good evidence 
of custom— Gurudayal Mal v. Fhandu*?; Ramasamtv. Appavu*?; 
Latchman Rat v. Akbar?? ; Neill v. The Duke of Devonshire.’ 3 


1. (1832) I. L. R. 5 M. 804, 309. 2. (1900) I. L. R. 28 C. 78. 
3. (Igo) LL.R. 28 C. 318. 4. (1902) I.L.R. 26 M. 104. 
5. (1905) I.L.R. 28. M. 225. . 6. (1889) ILL R. 16 C. 753. 
7. (1880) LLR. 5 C. 886. s. - (īg00) LL.R. 22 A. 294. 
g. (1901) 1.L.R. 25 M. 674. Io. (1888) I. L. R. 10 A. 585% 


IL (1887) I. L. R. 12 M. 9. 12. (1877) IL L. R.I A 440. 
: ; 13. (1882) S A. C. 135. 
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“Exhibit Æ in 1853 states that the plaintiffs’ ancestors “ have 
customarily enjoyed the right of periorming purohilam” to the 
4 classes now in dispute. 


Theie can be no doubt th ıt such customs are reasonable— 
Fonesv Waters: ; The Mayor of Leicester v. Burgiss® ; and the 
passage in 2 Walliams Saunders,? p. 376. 


The fact that the defendants have of late been administering 
purohitam to the pilgrims is immaterial. The right is not capable 
of being acquired by adverse user and cannot be lost by lapse of 
time—Anandarav Bhikaji v. Shankar; Nitya Hari Roy ~v. 


Dunne’; Nerli v. Duke of Devonshire.® 


The Advocate-General.—The suit is not ofa civil nature, 
The right to administer purohitam is not an office. The concep- 
tion of an office involves the conception of a duty and of a liabi- 
lity to be compelled to discharge the duties appertaining thereto. 
Further, the office must be exerciseable with reference to some 
particular locality and there must, asarule, be emoluments 
attached to it. These elements are wanting in the preseut case. 
The plaintiffs cannot be compelled to administer purohitam and 
the pilgrims cannot be compelled to employ or pay plaintiffs. 
See the following cases—Subbaraya Chetti v. Venkatanarasu 
Chetty” ; Tholappa Charlu v. Venkata’; Mira . Mohidin v. 
Asan Mohidin °; Beharee Lal v. Babu? :; Husain Ali ~v. 
Matukman’? ; The Municipal Board of Cawnpore v. Lallu>?; 
Barsatt v. Chamen*? ; Murari v. Suba*; Majja Pandaen v. 
Ramdayal +"; Krishna Atyar v. Ananta Narayana +°; Sri 
Sunkur Bharati Swami v. Sidha Lingayah Charanti 7; Sanka ` 
v. Hauenat®; Rama Krishna v. Ranga??. Madras Sadar 
Adaulat decisious from 1826 to 1847, p. 77; Do. p- 83. i 





I. (1835) 40 R.R. 694. 2. (1833) 39 R.R. 59. 

3. 2 Wms. Saunders 376. 4. (1883) L, R. 7 B 323. 

5. (1891) 1. L. R. 18 C. 52. 6. (1882) 8 A. C. 135, 

Je (1891) 2 M. L. J. R. 83. S. .(1875) I. L. Reig M. 62. 
9. (1907) 17 M. L. J. R, 421. Io, (1867) 2 Agras So. 

11. (1883) I. L. R. 6 A 39.. ` 12. (1878) I. L. R. 20 Al. 200. 
13. (1907)1. L. R. 1226 A 638. 14. 1852) L L. R. 6 B. 725. 
15. (1871) 8 Ben L. R. 50. 16. (1865) 2 M. H. C.R. 330. 
17. (1843) 3 M.I. A 198. 18. (1877) I. L. R. 2 B. 470. 


19 (1884) L L. R. 7 M. 424. 
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The plaintiffs next claim that the right may be upheld. as a Valeswara 


i : ; ; Iyer 
franchise. ‘That is a monopoly and is therefore illegal. In Eng- A 
land, monopolies are illegal at Common Law. See also Statute of Moi 


Monopolies, 1623, which expressly rendered the grant of monopo- Aiyar. 


lies by the Crown illegal—GOoDEVE’S Personal Proper Y, p. 220 ; 
2 STEPHEN’S Commentaries (13th Edn.) p. 21; Somu Pillat v- 
The Municipal Council, Mayavaram). Section 27 of the Con- 
tract Act shows the view of the Legislature in regard to mono- 
polies. 


It isa Common Law right of every citizen to pursue any’ eall- 
ing he chooses. That being so, it is against public policy to 
allow any claim against this principle—Nordenfelt v. Maxim : 
Nordenfelt Guns and Ammunition Co.* ; Sadagopachariar v. 
Rama Rao? ; Sadagopachariar w. Krishnamurthy Rao*; (the 
same case reported in 11 C. W. N. 585, see per Lord Macnaghten 
in argument); Mogul Steamship Co, w. MacGregor Gow & Co.” ; 
Allen v. Flood; Giblan v. National Amalgamated Labourers’ 
Union of Great Britain and Ireland”; Clerk & Lindsell on Torts 
(and*Edn., pp. 19-24.) 


When objection is taken on the ground of public policy the 
court must have reference not to the notions of a bygone age but 
to the conceptions existing at present—Nordenfelt v. Maxim 
Nordenfelt Guns and Ammunition Co.? ; Sadagopachariar ~v. 
Rama Rao’. 


The recognition of the right here claimed would be contrary 
to Hindu Law—Sacred Books of the East, Apastamba, p. 122, 
Pla. 4 ; Hunters Zndian Empire, p. g0 ; Secred Books, Vol VII. 

A franchise is distinguishable from a monopoly. See Fran- 
chise defined in Stephen's Commentaries, Vol. I, p. 468 (13th Edn.) 
A franchise cannot exist in respect ofa general avocation such as .. 
administering purohitams. It isa- personal right which no citizen 
can be deprived of. Further the definition of a ‘franchise’ implies 
that the King himself must be competent to exercise it. The 








1. (1905) I. L. R. 28 M. 520 at 524. 2. (1894) A. C. 535 at 553. 
3. (1902) I. L. R. 26 M. 376. 4. (1907) I. L. R. 30 M. 185. 
5. (1889) 23 Q.B.D. 598 at 606, 6. (1898) A. C tat 7i,275- 


7. (1903) 2 K. B. 60c. 
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Marava Zemiudar of Ramnad, the alleged grantor in. the present 
case, could not have administered purohitam to Brahmin pilgrims. 


Whether a custom is reasonable or unreasonable niust be 


“decided with reference to the state of things obtaining at 


present—12 Am. Cyclopadiaof Law and Procedure, pp. 1047 and 
1048; 4 Encyclopedia of the Laws of England, p. 275. 

With reference to the case of Yones v. Waters! the town- . 
crier there was appointed by the borough. There was a duty 
attached to the office. Nosuch appointment and no such duty 
exist in the present case. Sec also remarks of Sir F. POLLOCK 
on this case in the preface. Tke Mayor of Leicester v. Bur giss? 
was merely acase on the construction of a certain statute. 


No-one canacquire a title by prescription against the public 
or against a large indefinite body— Sundaram Atyar v. Muni- 
cipal Council of Madura; S. 28 of Limitation Act. ` 

Now coming to the question of ves gudicata: The Mufti 
Sadar Amin would not be competent to entertain the present 
suit. The limit of his jurisdiction was Rs. 2,500—S. 4, Mad. Reg. 
3 of 1833 ; Sloan's Code, p. 530 ; Act IX of 1844. 

The amount of the claim in the present case is Rs. 6,000 
Rs, 2,000 is the value of the injunction sought and Rs. 4,500’is 
claimed as damages I contend that these two claims cannot be 
separated, It cannot be said that the matter is res judicata as 
regards the claim for injunction though it is not as regards the 
claim for damages—Misty Raghobardtal v. Sheo Baksh Singh*; 
Run Bahadur Singh v. Lucho Koet; Girtyachettiar v. Sabha- 
pathy Mudaliar®; Ramdayal v. Fankidas.” 

The decision on a point of law cannot de res judicata. The 
decision in the former suits was that this was a suit cognizable by 
civil courts. This is a question of law. Such a decision cannot 
be res judicata—Parthasarady v. Chinnakrishna® ; Vanki v. 
Mahalinga® ; Koyyana Chittamma v. Dsost Gavaramma'® ; 
Man galathammal v. Narayanaswamt Atyar**; Gopu Kolandavelu 


I. (1865) 40 R. R. 694- 2. (1833) 39 R. R. 59. 

3. (1901) 1.L.R. 25 M. 635, at 641. 4. (1882) I. L. R.g C. 439 (P. C.) 
5. (1884) I. L. R. 11C. 301 (P.C) 6. (1905) I. L. R. 29 M. 65. 

4. (1900) I. L. R. 24 B. 456. 8. (1882) I. L R. 5 M. 304. 

9. (1988) I. L. R. tI M. 393- to. (1905) I. L. R. 29 M. 225. 


11, (1907) I. L. R. 30 M. 461. 
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v. Sami Royar?; Alinumnissa Chowdrant v. Shama Charan valores 
Roy?. V, 
` Muthu- 
‘ Again, the defendants in the present suit cannot be said to . ee 
claim under the defendants in the former suit. The right involved 
is a personal right of every citizen to pursue any avocation he 
` pleases. The privity requisite for the rule of ves judicata is privity 
in interest. The person sought to be bound must be one who 
claims an interest in the subject affected through or under a party 
in the previous suit. The right to exercise any calling is inher- 
ent in every person and is not acquired by inhe ‘itance—z Black, 
Ss. 118; 549; Hukm Chand’s Res- Yudicata, 184. 
[Meller J—The plaintiffs in the suit of 1853 claimed the 
office as theirs. The defendants said they were entitled to it. The 
present defendants are their descendants. They are, therefore, 
bound as their representatives.] 


The preseat defendants do not claim as the descendants of 
the defendants in the suit of 1853. It is their Common Law 
right to pursue the calling that they allege. 


As regards the suit being of a representative character 
[Court.— ‘Ne are satisfied that the former suits were not represen- 
tative suits ; you need not address us on that question.] 


My next objection to the plea of ves judicata is that the sub- 
ject-matter of the suit not being one cognizable by the civil 
courts the judgments in the former suits are mere nullities and 
cannot be ves judicata even as against persons who were parties 
thereto. 1, Black on Fudgments, S. 218 ; 2 Black, S. 513. 


My next argument on this point is the enforcement of the 
former judgments would be contrary to public policy and there- 
fore those .judgments are void—Lakshmanaswamt Naidu v. 
Rangamma?. 

As regards the suit of 1863, the suit was eventually dismiss- 
ed, and therefore judgment therein cannot have the force of ves 
Judicata notwithstanding the finding that the plaintiffs have the 
tight—Anusuya Bat v. Sankharan Pandurangt; Govtndasamt 
Solinga Thevan v. Gopalaswamt Sivaji”, i 

I. (1905) 1. L- R. 28 M. 517. 2. (1905) I. L. R. 32 C. 749. 
3- (1902) I. L. R. 26 M. 31. 4. (1883) I. L. R. 7 B. 464. 


5. (1903) 14 M, L. J. 281 at 285, 
ba 
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Coming to the question of grant : I submit 4 is a copy of a 
copy and as such is inadmissible—S. 63 of the Evidence Act and 
Illustration. Luchman Singa v. Puna? does not decide that 
a copy of a copy is admissible. It ouly decides that a copy is 
admissible. 

As regards the presumption under S. 90, I submit it is 
contrary to the terms of that section to raise the presumption 
when a copy only and not the original is produced. No reasons 
are given for the decisions in Khettar Chunder Mukerjee v. 
Khetter Paul Streeteruboo? ; Ishriprasad Singh vw. Latt Jas 
Kunwar?. 

The doubt suggested in Appathura Pattar v. Gopala Pani- 
kRar* is well founded. 

There is no proof of loss of the original. The evidence does 
not establish the loss and the first court’s discretion ought not 
to be interfered with—Harriprza Debi v. Rukmini Debi.” 

As regards usage: The usage is in the first place unreason- 
able. Evidence is insufficient to establish it. It has been clearly 
established that the defendants have been exercising the right 
ever since 1871 without reference to the plaintiffs. 

I now come to the question of the remedy. The plaintiffs 
are not entitled either to an injunction or to damages—Raya 
Valad Shiwapa v. Krishnabhet®; Dayaram v. Fethubhat’; 
Krishnaswamt v. Krishnamacharyya? . 

P. R. Sundara Atyar in reply :—As regards the objection of 
want of jurisdiction the defect is one that does not appear on the 
face of the record. The question is at best one of doubt and in 
such cases the judgments cannot be said to be void and open to 
collateral attack—Vawn FLEET on Collateral Attack, pp. 62 and 
65 to 67; Black, S. 274. 

In so far as the object-matter of the two suits is the same 
the decision would be res-yudicafa notwithstanding that the 
question decided is one of law—Pathuma v. Salimamma ee 
Famartruntssa v. Lutufumissa ©; Gopee Kolandavelu v. Sami 
Royar**; Koyanna v. Dossy Gavaramma??. 


I. (1889) I. L. R. 16 C 753. 2. (1880) I. L. R. 5 C. 886. 
3- (ī900) TI. L. R. 22 A. 294: 4. (got) I. L. R. 25 M. 674 
5- (1892) I.L.R. 19 C, 438 (P.C.) 6. (1879) I L.R. 3 B. 232. 

7- (1895) I. L. R. 20 B. 784 8. (1882) I. L. R. 5 M. 313 
9. (1884) I. L. R. 8 M. 83. Io. (1887) I. L. R. 7 A. 609 
IT. (1905)I. L. R. 28 M. 517. 32. (1905) I; L. R. 29 M. 225 
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As regards the argument based on public policy see remark 


‘in Janson v. Driefontein Consolidated Mines, Lid?. 


I submit that whether or not the usage is reasonable must 
be decided with reference not to the state of things that obtain 


at present. 
As to our being entitled tothe reliefs that we claim—Svz2- 


. vasa V. Thiruvengada® gave an injunction Bheemacharyulu v. 


Ramanujacharyulu® Vithal Krishna Joshi v. Ananta Rama- 
krishnat and Dino Nath Chuckerbuthy v. Pratap Chandra 
Guswamt® gave damages. 

We are entitled to both injunction and damages. 

. The Court delivered the following 

JUDGMENTS :—Miller J.—This case has been argued at 
great length and with great ability, but I do not find it necessary 
todeal with all the points which counsel on either side have kad 
to lay before us. ` 


I shall first dispose of the question of res judicata which lies 
at the threshold of the case, and the ground on which I hold 
that there is no bar may be stated in a very few words. The 
suit of 1853 was heard and decided by a Mufti Sadar Amin, the 
pecuniary limit of whose jurisdiction would have precluded him 
from trying the present suit. His decision cannot, therefore, 


` debar us from trying the questions which he decided. Mr. Sundara 


Aiyar contended that it is not open to us to interfere with the 
injunction issued by the Sadar Amin, but it is not mecessary to 
decide how far that contention is sound because no party to the 
present suit is within the prohibition of that injunction: the only 
defendant who was a party to the suit of 1853 is dead. It is 
then contended that in as much as the civil judge, on appeal 
from the Principal Sadir Amin, a judge who could have tried 
the present suit, decided ina suit of 1871 that the decision of 
the Mufti Sadar Amin was a bar to the trial of the suit before 
him, we are bound to hold'that the questions now in suit were 
heard and finally decided between the parties in the suit of 1871. 
To-accept this contention would, it seems to me, strike at the 





I. (1902) A.C. at 49I. 2. (1888) 11 M. 3450. 


T gl (1907) 17 M.L.J. 493. 4. (1874) 11 B.H.C.R. 6. 


5- (1899) I. L. R. 27 C. go. 
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root of the rule which requires that the earlier sbould, if the deci- 
sion is to be a bar to further proceedings, be tried by a court 
which is competent to try the later suit. 


That rule is obviously enacted to save the jurisdiction of the 
superior courts, toenable them to investigate questions when 
they arise in a suit of such value and importance that it is not 
entrusted to the inferior court even though these questions have 
been decided by the inferior court in another proceeding of 
less value and im poitance—though between the same parties. 


Now if, as the civil judge decided, (Exhibit H 2) the Prin- 


‘cipal Sadar Amin was bound in the suit of 1871 to accept the 


decision of the Mufti Sadar Amin, he was unable to try the ques- 
tions. decided by the latter officer, and consequently those 
questions have never been heard and decided by a court compe- 
tent to try the present suit. 


It weuld, to my mind, obviously defeat the intention ofthe 
legislature if in this way a party could be debarred from pursu- 
ing in the superior court a claim not cognizable by the inferior 
court. And the effect would be to create a bar where the law 
Says there is no bar, for S. 13 of the Civil Procedure Code 
of 1882 in terms requires for the bar a hearing as well asa final 
decision by a court competent to try the later suit, 


The suit before the Principal Sadar Amin was one which 
the Mufti Sadar Amin could have tried, a suit for damages for 
Rs. 1,050, and, apart from any: question as to identity of parties, 
or ptivies of parties, the civil judge's decision was apparently 
right, but that.decision only refused to hear and finally decide 
the questions raised by the plaintiffs. 


Mr, Sundara Aiyar was driven to contend that the questions 
must be held to have been ‘ heard’ by the civil judge on the 
ground that the judgment of the Mufti Sadar Amin is made by 
law to operate as conclusive proof that the questions therein 
decided were rightly decided. But this contention is illogical : 
the law of evidence makes no distinction between one eoutt and 
another ; what is conclusive proof for the Principal Sadar Amin 
must be conclusive proof for the Subordinate Judge; and Mr. 
Sundara Aiyar did not deny that, but for the intervention of the f 
suit of 1871 the judgment of the Mufti Sadar Amin would not 
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bind the Subordinate Judge in this suit. The law does not 
compel the court trying the later suit to hold, without trial, that 
. the decision in the earlier suit was correct: it merely estops 
the parties to the earlier suit and their privies from showing that 
itis incorrect. The judge trying the later suit must give effect 
to the decision, but he is not bound to hold that it is right. 


I am, for these reasons, of opinion that the trial of the pre- 
sent suit by the Subordinate Judge was not barred by S. 13 of 
the Code of 1882, and it is unnecessary to consider whether the 
reasoning which led the Subordinate Judge to the same conclu- 
sion is sound or not. 

Assuming, then, that the suit is cognizable by the civil 
courts, a question on which I find it unnecessary to express an 
opinion, it remains to be seen whether the plaintiffs have estab- 
lished the right which they claim. As the Subordinate Judge 
says, they must, to do this, prove a grant or such long uninter- 
rupted user as would give rise to the presumption of a legal 
origin, and I agree with the Subordinate Judge that they have 
done neither. 

I assume that the documents rejected by the Subordinate 
Judge are genuine, and admissible in evidence ; it is then for 
the plaintiffs to show by strict proof that they are lineal des:en- 
dants of the grantees of the monopoly; this they one and all have 
entirely failed to do. The judgments in 1835 and 1853 are 
appealed to in their support, but neither of them deals with the 
question : in 1835 no evidence was given on their behalf ; and in 
1853, four witnesses gave hearsay evidence, but the Mufti Sadar 
Amin does not appear to have thought it necessary to give a 
finding,nor can it be said that the matteriwas then beyond doubt; 
had that been so the claims of the plaintiffs would not have been 
ignored by the contestiag parties to the suit of 1835, and in 1853 
their grants were ‘denied, though the defendants, apparently 
finding themselves unable to prove the negative, did not appear 
at the final hearing. The fact that they produced the documents 
in 1835 is not sufficient to show that any one of them was 
lineally descended from any one of the original grantees. It is 
not stated (Exhibit F) who were the twenty Tamil Brahmins who 
produced the documents and two of the families of the grantees 
are, it is said, extinct. The evidence to which our attention was 
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Valesi invited in the present suit is altogether worthless, and, in my 
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opinion, the plaintiffs have entirely failed to prove their claim to 
be descendants of the grantees of 1670. 


I also agree with the Subordinate Judge that they have 
failed to make out any claim based on long user or custom. In 
1835 there can harjly have been a long established custom in 
their favour, or it would not have been ignored by the parties 
to the suit. In the judgment in the suit of 1834, Exhibit Z, no 
question of custom is considered: the grants are found to be 
genuine, and that fact and the fact that the plaintiffs in the 
suit were in any event non-suited, are stated as reasons for the 
order in favour of the ancestors of the present plaintiffs. That 
order was afterwards set aside as made without jurisdiction, but 
that does not affect the question. In 1853 the Mufti Sadar 
Amin does not expressly find that a custom was established, and 
his judgment is of little help tous. He bases his judgment on 
certain documents, none of which, so far as we know their 
contents, establishes the alleged custom of exclusive enjoyment 
and on the depositions of four witnesses; but, as we do not 
know what the witnesses said, their evidence as to custom 
cannot be regarded as of much value to us. ‘The judgment, as a 
whole, does not appear to me to be valuable for its conclusions. 


Since 1853 it is clear that the plaintiffs have not been 
allowed to exercise their alleged monopoly without interruption: 
we have unimpeachable evidence that the defendants were, 
since 1864 at any rate, serving as purohits to pilgrims ‘of the 
four classes to which the plaintiffs claim the exclusive right of 
ministration, and I concur with the Subordinate Judge in his 
conclusion that the evidence of the plaintiffs that such service 
was done with their permission is untrustworthy ; it is remark- 
ably vague and unsatisfactory. No doubt the plaintiffs in 1871 
succeeded on the ground of ves judicata in procuring a reaffir- 
mance of the decision of 1853, and a decree for damages 
(Exhibit H 2). Whether the damages were paid or not does not 
appear. I may assume that they were: but clearly the defen- 
dants continued to enjoy the profitsof ministration to the fou, 
classes, and the plaintiffs never ventured to make any attempt to 
enforce the injunction of 1853 or obtain a new one, 
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The strongest evidence on the plaintiffs side is, to my mind, 
Exhibit % an agreement of 1880 in which the purohits agree to 
divide between them the gifts made by the pilgrims of seventeen 
classes, but do not include the four classes to which the plaintiffs’ 
claim relates, but the agreement is inconclusive on the question 
whether the four classes were left to the plaintiffs exclusively, 
and we find that the defendants continued in 1880 and the 
following years their ministrations to those classes. 


It is suggested that the plaintiffs’ inaction after the suit of 
1871 and the agreement, Exhibit ¥, afford strong evidence in 
favour of the allegations of the plaintiffs that the defendants? 
ministrations were licensed by themselves (the plaintiffs), but I 
do not think it possible that if it were true that the plaintiffs 
had for 30 years and more been licensing the exercise of the 
purohitam by the defendants, that fact would not have been 
stated in the plaint, or made the subject of an issue. I am 
certainly not prepared to hold that the decree of 1871 or the 
agreement of 1889 are sufficient to establish the plaintiffs’ case 
of permissive exercise of the right in question. 

Holding that the plaintiffs have failed to show title under a 
grant or by custom or uninterrupted user, I find it unnecessary 
to deal with the other questions argued. I would dismiss the 
appeal with costs. f 

Munro J.:—I agree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro and Mr. Justice Sankaran 


Nair. 
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that they were likely to disturb it by their music, they took the risk and did actually 
cause the disturbance. 

Appeal under S. 417, Criminal Procedure Code, against the 
following order of acquittal passed on the appellants in Cr. A. 
No. 56 of 1909, by the Head Assistant Magistrate of Penukonda, 
reversing the conviction and sentence passed on the ist, 4th, 
eth, 8th, roth, rrth, rath and 13th accused in C. C. No. 120 of 
1902 on the file of the Stationary Sub-Magistrate of Penukonda:— 

ORDER. 

“In the opinion of the District Magistrate it is reasonable for 
the Mahomedans to ask that music should not be performed by 
temple or religious processions when passing along the bazaar 
road in Hincupur town near the mosque during the hours of 
worship, that is during the following hours: 5 A. M.-6.A. M., 
I P. M.-2 P.M, 4 P. M.-5-30 P.M, 6-7 P.M, and 8 P. M.-9.30 _ 
P. M, and it cannot be said to be any hardship forthe Hiudus to 
have to refran from performing music in their processions 
during these hours for the very brief period in which the mosque 
is being passed.” 

The Public Prosecutor (C. F. Napier) for the Crown. 

S. Swaninadhan for accused. 

The Court delivered the following : 

JUDGMENT :—We think it is satistactorly proved in this 
case that certain hours, which are not attacked as unreasonable, 
were, to the knowledge of the accused, fixed for public worship 
iu the mosque and notified by the District Magistrate ; that the 
hour between 6 P. M. and 7 P. M. is one of those hours; that the 
accused passed in procession before the mosque with music bet- 
ween 6 P.M. and 7 P.M. while public religious worship was going 
ou, and that the accused by their action disturbed the worship. 
The charge against the accused is under S. 296 of the Indian Penal — 
Code. Under that section it isan offence voluntarily to cause 
disturbance to any assembly lawfully engaged in the performance 
of religious worship. A person is said to cause an effect volun- 
tarily when he causes it by means whereby he intended to cause 
it, or by means which, at the time of employing those meaus, he 
knew, or had reason to believe, to be likely to cause it (see S. 
39, Indian Penal Code). It is not, therefore, necessary for the 
purpose of S. 296, Indian Penal Code, that the. accused should ` 
have had an active intention to disturb religious worship. It is 
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sufficient if, knowing they were likely to disturb it by their Buperor 
music they took the risk aud did actually cause the disturbance. 
According to the decisions of this Court in Muthdalu Chetty v. 
Bapun Sahib? and Sundaramv. The Queen and Ponnusami v. The 
Queen? the accused had no right to pass the mosque with music 
so as to disturb religious worship goiug on in the mosque during 
the hours which had been notified as the hours in which re- 
ligious workship would be carried on. The Head Assistant 
Magistrate was, therefore, wrong in holding that the accused 
were protected by S. rọ, Indian Penal Code. We find the 
accused Nos. 1, 4, 7, 8, 10, 11, 12 and 13 guilty under S. 296, 
Indian Penal Code. The 1st accused is fined Rs. 30 with three 
weeks’ simple imprisonment in default. Accused Nos. 4, 7, 8, I0, 
II, 12 and 13 are fined Rs. 5 each with one week’s simple im- 
prisonment in default. 


Seethaiah. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Benson and Mr, Justice Munro. 


T. S. Ayirantha Chetty ee .. Appellant * 
v. (Plaintif) 
Aramanathochi & others . .. Respondents 
(Defendants). 
Life tenant and remainderman—Mortgage by life tenant for purposes of Ayirantha 
discharging previous holder's debts—Not binding on the remainderman. Chetty 


A testator devised his property to his widow for life with remain. Arai 
der to his foster son. The widow was not made an executor nor guardian thochi. 
under the will. The widow mortgaged portion of the testator’s properties 
to meet chiefly the funeralexpenses of the testator and discharge the 
debts of the testator. Held:—That the foster son’s interest could not be 
affected by the alienation. 

Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 1375 of 1905 presented against the decree 
of the District Munsif of Valangiman in O. S. No. 353 of 1904. 

Plaintiff, a mortgagee, sued the defendants for the recovery 
of money due on a bond. The bond had been executed by 
the rst defendant for herself and for the minor second defendant as 
guardian. The consideration purported to be in payment of the 
debts due from the deceased husband of the 1st defendant, 





* S5. A. No. 999 of 1906. . 6th Apri’, 1910. 
q. (1880) I. L. R. 2 M, 140. 2. (1883) I. L. R. 6 M, 203. 
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debts incurred by the rst defendant from the plaintiff for the 
expenses of the funeral obsequies of the ist defendant’s husband, 
and cash received for the expenses of the contemplated marriage 
of the and defendant and for the expenses ofa litigation in 
respect of the will under which the rst and 2nd defendants deriv- 
ed title. The husband of the rst defendant had left a will by 
which he gave his widow a life interest in his immoveable proper- 
ty, giving the remainder tothe and defendant whom he called his 
foster-sou. He directed that the widow should spend out of his 
“ Aiveji” Rs. 500 for his funeral. After directing that certain 
charities should be performed, &c., the will provided that the 
widow might dispose of the moveables as she liked. The second 
defendant had property which he derived from his father which 
was under the control of his mother who had also taken out 
succession certificate as guardian of the minor. But it had been 
found by both the Courts below that the and defendant was 
residing mainly with the rst defendant but they held that though 
she purported to act as guardian, she was not entitled so to act 
and on that ground dismissed the suit, holding at the same time 
that a substantial portion of the consideration was for the pur- 
poses recited in the bond. The plaintiff appealed. 


T. Rangachariar and Muthia Mudalzar for app:llant. 
P. R. Sundara Atyar and B. Sitarama Row for respondents. 


T. Rangachariar for appellant contended:—(i) that the xst 
defendant was an executor by implication and therefore entitled 
under the Probate and Administration Act to sell or mortgage 
the property and the purchaser was protected—Jn the goods of 
Punchard;* (ii) that she was a guardian de facto acting on 
behalf of the minor, having acted twice as guardian ad litem; 
(iii) that in respect of the expenses of litigation, it being to 
save the estate of both, the expenses were in the nature of salvage 
and 2nd defendant was bound to contribute, and (iv) that her 
tights as widow had not been taken away by the will and she 
was entitled to act—Appacooty v. Muthukumarappa.? 


P. R. Sundara Atyar, for respondent, contended:—(i) that 


“ Aiveji” meant only “the cash”; that the rst defendant was 
not an executor by implication as she was not charged with all the 


I (1872) L.R, 2 P. & D. 369. 2, (1¢¢6} 1]... 30 Me ror, 
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duties of an executor in the collection of assets and disbursement ss eho 


of assets, citing Appacocty Mudalit yv, Muthukumarappa* and 
Ameerchund v. Mohamed P1bt?; (ii) that the only way she could 


_ bind the minor was by taking out Letters of Administration; that 


it is a rule of construction that when a person is directed to pay, 
the presumption is that he is directed to pay out of the funds 
under -his control (Story, S. 1247) and that, therefore, the funeral 
expenses should come out of the cash and moveables in her 
hands; (iii) that the specific legacy—the immoveable property— 
should be'proceeded against only in the last instance, and (iv) 
that she was not guardian either testamentary or natural, and 
the only property of the minor being the remainder, she could 
not even be regarded as de facto guardian. 


T. Rangachartar, in reply, contended that as tenant for life 
she was entitled to mortgage the estate for the debts. He con- 
ceded that there was no authority in his favour. 


The Court delivered the following 


JUDGMENT: —The only question is whether the 1st defen- 
dant had authority to mortgage the interest of the and defendant. 
It is contended that she had such authority because she was exe- 
cutor under the will; because she was the guardian of the and 
defendant, and because she was in possession as life-tenant. 


The will does not expressly appoint the rst defendant exe- 
cutor, nor does the language of the will justify us in holding 
that she is an executor by implication. ‘There is no direction to 
her to perform the most important duties of an executor, v7z., 


` to realize the debts due to the testator and to pay the debts due 


by him. The rst defendant is not the natural or testamentary 
guardian of the 2nd defendant, nor has she been appointed his 
guardian by the Court. Further she is not in possession of the 
property as the 2nd defendant’s guardian, but in her capacity as 
life-tenant under the will. The proposition that as life-tenant 
the rst defendant had the power to mortgage the 2nd defendant’s 
interest is not supported by any authority and does not commend 
itself to us. 


The second appeal is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.* 
[FULL BENCH.] 


Present :—Mr. Justice Wallis, Mr. Justice Krishnaswami 
Aiyar and Mr, Justice Ayling. 


In the Matter of a Vakil of the High Court, 


Professional misconduct—Vakil—Uufounded allegations against judge 
in the exercise of his office. 


A vakil will be guilty of professional misconduct if he makes unfounded 
allegations involving a reflection on the conduct of a judge i in the exercise 
of his office and seeks to put them on record. 


The vakil in the case presented a petition tothe Sessions Judge on the 
day after the summing up to the assessors and before judgment was deli- 
vered, in which he alleged, without any foundation for the allegation, 
that the Judge, before the arguments were over, came to Court with a draft 
judgment, and that the said draft was for conviction. 


Held, that the vakil was guilty of professional Miiecondnct for which 
he must be reprimanded. 


In this case a Vakil was asked to show cause why he should 
not be dealt with under the Legal Practitioners’ Act for- his hav- 
ing sent to the Sessions Judge a petition after the close of the 
arguments and the summing up of the Judge to the assessors but 
before judgment was delivered, the petition containing the 
following charges. 


The two charges which the Vakil made against the Judge 
were (1) that the Judge made up his mind before the arguments 
were over, and (2) that the Judge wrote a judgment even before 
summing up the case to the assessors and that the summing up 
was one for conviction. 


The Advocate-General (P. S. Stvaswumt Atyar) for the 
Court. 


L. A. Govindaraghava Atyar for the Vakil. 


The A dvocate-General referred to various sections of the Cr, P. 
Code to show that even in a case tried with assessors there is no- 
thing in the Criminal Procedure Codeto prevent a judge from 
summing up the case to the assessors—Queen v. Amiruddin?; 
Thadulla Howladar v. Empress*. As for the second allegation the 





* Ist November Igio. 
I. (871) 7 B. L. R. 63, 167. 2. (1883) I. L.R g C. 875, 876. 
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Judge denies it z» zoo. If the allegations are false in fact and 
have been made recklessly without any regard for their being 


true or false, then the conduct of the vakil constitutes a con: 
tempt of court. 


L. A. Govindaraghava Azyar for the vakil—[V. A. Atyar 
J.—If we understand that the paras 4and 5 of your client's 
accusation mean that the judge had written “ke judgment be- 
forehand then do you justify your conduct? ] No. But the paras 
do not mean that; the word “judgment” was not happy there ; 
what was meant to be written in the petition was draft notes, If 
your Lordships think that the words the judgment were wrong, 
then my client regrets that those words have been inserted by 
mistake and he unreservedly withdraws them. Butthe circum- 
stances under which the petition was filed justify in a measure 
the petition. [Cowr¢:—How do you say that the procedure of the 
Judge in summing up to the assessors was unauthorised ?] The 
procedure is wrong. The Judge should not express any Opinion 
on any questiou of fact. See observations of Bhashyam Atyangar 
J. in King-Emfperor v. Tirumala Reddt?. [V. K. Atyar J.—I do 
not know that I should agree with that observation, but it seems 
tome to be an advice to the lower Court rather than an 
interpretation of the section.] Anyhow this is the view now 
prevailing ; therefore my client was justified in calling it an un- 
qualified procedure, [Cour¢—What is your ground for saying that 
the notes were ¿ke judgment?) For that I said my client express- 
ed regret and withdraws them. What was meant to be written 
was ‘draft notes? [V. K. Azyar J.—If you substitute these words 
for the words ‘ the judgment’, then your client would not have 
cared to file the petition, for then there would be nothing worth 
' mentioning to the Judge so as to make him withdraw from the 
conclusions he is said to have formed?] The petition was put 
in the interests, of the clients who wanted to file such a petition. 
The object was to make the Judge preserve the draft notes 
and the short-hand judgment. ‘There was no intention to inti- 
midate or insult. [V. K. Adyar J.—Supposing your client had 
said, in short, to the Court that the Judge has prejudged the 
case?) Then it would have been proper if made for a proper pur- 
pose, e.g., transfer. I refer to Ex parte Pater? as to what insults 
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constitute contempt of Court ; In the Matter of R. Crutse*. (V. 


K. Atyar J. referred to /n the Matter of a First Grade Pleader*.| 


The Court delivered the following 


JUDGMENT :—In this case a vakil of the High Court 
presented a petition to the Sessions Judge on the day after the 
summing up to the assessors and before judgment had been deli- 
vered, in which he alleged, in paragraph 4, that the judge, 
before the arguments in the case were over, came tothe court 
with a draft judgment, and added, in paragraph 5: ‘‘ Not only 
that, but the draft judgment was the judgment for conviction.” 
These allegations were quite unfounded and there was no jus- 
tification for making them. This has not been seriouly con- 
tested by Mr. Govindaraghava Aiyar. We think that in making 
unfounded allegations of this kind which involve a reflection on 
the conduct of the judge in the exercise of his office and in 
seeking to put them on record the vakil was guilty of profes- 
sional misconduct for which he must be reprimanded and order- | 


-ed to pay the costs of these proceedings. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller. 


Ranganatha Rao .. Petitioner* 
.. (and Defi., Fudgment-debtor) 
v. 
Ananda Chariar .. Respondent 


.. (Plaintif, Decree-holder). 


Insolvency Act, Ss. 7, 27— Salary of insolvent, vesting of—Rights of 
creditor. 


The salary of an insolvent vests in the Official Assignee, but he cannot 
get rid of it until the court makes an order under S. 27 ofthe Insolvency 
Act. ; 

The insolvent has a right to object to the attachment of his salary by 
any creditor of his on the ground that salary was not his, but became vest- 
ed in the Official Assignee. 

Petition under S. 25 of Act IX of 1887 praying the 
High Court to revise the order of the Subordinate Judge’s Court 
of Kumbakonam dated 7th April 1909 in E. P. No. 299 of 1909 


in S. C. S. No.329 of 1902. 


_* C. R. P. No. 391 of 1909. 8th March, rolo. 
I. (2870) 14 W. R. Cr. R. p. 53. 2. (1900) I.L. R. 24 M. 17. 
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P. Nagabhushanam for appellant. 

R. Sadagopachariar for respondent. 

The Court delivered the following 

JUDGMENT :—In this case itis stated on behalf of the 
petitioner that the order as it stands is not made against his 
brother, but that the Subordinate Judge intended to make it 
against him and that it was applied for against him though he 
was wrongly styled rst defendant in his application instead of 
and defendant. I have not rejected his petition as premature, 
because it appears that this mistake has been made and that all 
that is necessary is for the Subordinate Judge to have the neces- 
sary amendments made ; and the respondent did uot ask me to 
refuse the petitioner a hearing. It seems more satisfactory that 
I should dispose of the matter, both parties being willing, 
because if I hold the Subordinate Judge right, he can get the 
amendment made and review his order so as to correct the 
mistake, while if I hold him wrong it may be that no further 
proceedings will be necessary in the matter. 

The petitioner is drawing a salary of Rs.60a month. Some 
yeats ago a vesting order was made against him under S. 
7 of the Indian Insolvency Act and he has since obtained his 
personal discharge under S. 48. The respondent is a 
creditor who prior to the insolvency proceedings had obtained a 
decree against the petitioner and was among the creditors whose 
claims were entered in the schedule. He now attaches the 
petitioner’s salary in execution of his decree and the petitioner 
objects. 

It seems to me that the view of Farran J. in ln the Matter of 
C. M. F. Doughee* where he holds that salary vests in the Officiae 
Assignee under S. 7 is correct, and that the effect of S. 27 is not 
to cut down S.7 but to require the Official Assignee, before 
he can obtain payment of the salary, to obtain the order of 
the court as to the amount which is necessary for the maintenance 
of the insolvent. In Zn re Roberts? the Court of Appeal held 
that after bankruptcy and before discharge whatever property a 
bankrupt acquires belongs to his trustee save only what is 
necessary for his support. That was a case of personal earnings, 
but for this purpose there seems to be no material difference 
between personal earnings aud salary and there is nothing in 


I- (1894) I. L. R. 19 E. 232. 2. (1900) IQ. B. 122. 
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‘Ranganatha’S, 7 to suggest a contrary view in this countty. The salary, as 
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I understand the matter, vests in the Official Assignee, but he 
cannot get any of it until the court makes an order under S. 27. 
It was argued that the debtor has no right to object to the 
attachment, but no authority was cited in support of the conten- 
tion and I do not know of any good reason why a debtor should 


‘not be allowed to show, if he can, that property which was 


attached as his, does not belong to him but to some one else. 


It remains to be considered what is the proper order to be 
made under the circumstances. The decree isa decreeof go2and 
the insolvent was, according to his affidavit, discharged under 
S. 48 of the Indian Insolvency Act. It is, therefore, not impro-. 
bable that other creditors are still unsatisfied, and I think the 
Official Assignee should have an ‘opportunity of obtaining on 
their behalf an order under S. 27 before the Subordinate 
Judge’s order of attachment is carried into effect. My order will 
therefore be that the execution be ‘suspended under S. 49 of 
the Indian Insolvency Act until the further order of the Subor- 
dinate Judge, leaving iť to the respondent to take such steps as 
he may be advised in order to bring the matter to the notice of 
the Official Assignee. 


Paragraph 3 of the petitioner's affidavit, which is not denied, - 
shows that the respondent had the necessary notice of the insol- 
vency proceedings. The respondent must, therefore, under 
S. 49, pay the petitioner’s costs here and below. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro and Mr. Justice Krishna- 
swami Aiyar. 


Chandana Venkatadri T .. Appellant* 
Uv. 
M. Lakshminarasimha Rao & others .. Respondents. 

Negotiable Instruments—Assigninent otherwise than by indorsement— 
Writing if necessary. 

A negotiable promissory note can be assigned otherwise than by 
endorsement; | Mukammed Khumar Ali v. Ranga Row followed] ; and it is 
enough that the transfer is evidenced bya partition list, asin this case, 
even if writing be necessary to satisfy the requirements of S. 130, T. P. A. 





* S. A. 1007 of IgIo. 13th September, IgIo, 
I, (1901) I. Ļ. R. 24 M. 654 656. 
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Semble :—S 130, T..P. A., does notapply to assignments of negotiable yenkitadn 


instruments. [Arunachala Reddi v. Subba Reddit doubted. ] Lakeh mi 


Second appeal from the decree of the Disrtrict Court of "arasimha. 
Kristna at Masulipatam in A. S. No. 173 of 1908 presented 
against the decree of the Court of the Principal District Munsif 
of Masulipatam in O. S. No. 389 of 1907. 


Rajagopala Bienen for. K. Srinivasa Atyangar for 
appellant. 


T. Ramachandra Rao for respondents. 


Rajagopala Atyangar contended, on the authority of 
Arunachala Reddi v, Subba Reddi, that negotiable promissory 
notes are not assignable usually without an instrument in 
writing as contemplated by S. 130, Transfer of Property Act. 
S. 137 should be confined to negotiable instruments transferred | 
as such. 

T. Ramachandra Rao contended that the partition list which 
is signed by the payee of the pro-note is sufficient compliance 
with the requirements of S. 130, special words being necessary 
for the transfer of a negotiable instrument—Rama Atyar v. 
Venkatachellam®. Wealso contended that Arunachala Redd? v. 
Subba Reddi? does not take note of the words of S. 137 which 
do not confine the operation of that section to transfers of 
negotiable instrument as such. 

The Court delivered the following 

JUDGMENT :—A negotiable promissory note executed in 
favour of the 3rd defendant as manager of his family fellin a 
partition of the joint family property to the share of the rst 
plaintiff and his son. There is no endorsement on the note, and 
it is, therefore, contended that the plaintiffs cannot sue on the 
note. Though there is no endorsement on the note it is clear 
that the note could be transferred otherwise than by endorse- 
ment—Muhammad Ummar Ali v. Ranga Rao?. It is contended, 
relying on S. 130 of the Transfer of Property Act, that the 
transfer must be evidenced by an assignment in writing. S, 130 
of the Transfer of Property Act, however, does: not, in our 
opinion, apply in view of S. 1 37 of the Act which declares that 
S. 130 among other sections dues not apply to instruments which 





oh (1907) 17 M. L.-J. 393. 2. (1906) I. In R. 30 M. 75. 
` 3. (Igor) LLR. 24M. 652, 
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Venkatadri' are for the time being, by law or custom, negotiable. At the time 


v. 
Lakshmi- 
narasimha, 


Bapineedu 


V 
Venkayya. 


of the alleged transfer in this case the promissory note was 
certainly negotiable. It was no doubt held in Arunachala Redds 
v. Subba Reddi” that S. 130 of the Transfer of Property Act ap- 
plies when the claimis made under an assignment and not. by 
reason of an endorsement, the reason given being that when 
suing, the plaintiff cannot be regarded as suing ona “negotiable 
instrument. Such a view would require the importation of 
words into S. 137 0f the Transfer of Property Act which are not 
to be foundinit. However this may be, thereis a writing in 
the case, vzz., a partition list, which is sufficient, if necessary, 
to satisfy the requirements of S. 130 of the Transfer of Property 
Act. 


The second appeal is dismised with costs of the plaintiff. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘Present:—Mr. Justice Benson and Mr. Justice Krishnaswami 
Aiyar. 


Gutta Bapineedu' .. ee .. Appellant*® . 
(Plaintif) 
v. 
Gutta Venkayya s si .. Respondent 


(and Defendant). 

C. P. C. (Act XIV of 1882), S. 276—Private alienation—Sale in pursua- 
ance of contract prior to attachment— Validity. 

An attachment of property in pursuance of a contract to convey etitered 
into prior to the attachment is a private alienation within the meaning of 
S. 76, C.P.C. of 1882. 

A sale in pursuance ofacontract anterior to the attachment is not 
void against claims under the attachment and not enforceable against 
the prior contract to sell. 

Second appeal from the decree of the Subordinate Judge’s 
Court of Kristna at Ellore in A. S. No. 37 of 1908 presented 
against the decree of the Court.of the District Munsif of Ellore 
in O. S. No. 333 of 1907. 

T. Prakasam for appellant. 

T. Prakasam, for appellant, contended that the sale being in 
pursuance of a previous agreement for sale had priority over the 
attachmerit. The sale’ in pursuance of the attachment could 

1. (1907) 17 M-L-J- 393- 
* S, A..No. 1763 of 1908. Ist April 1910. 
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convey only.the right, titlé and interest of the judgment-debtor, fa pe a 
. 28, . subject to.the right of the appeliant to have his contract Venkayya. 
specifically. enforced. Anyhow, there is. the other contention that 
the‘decree is fraudulent, if collusive ; if so, attachment in pur- 
„sunce of it, could not bind the purchaser- ee 


-The respondent was untepresented. - 
‘The Court delivered the following 
“JUDGMENT :— We regret. we: have ‘not naa the . advantage 
of an argument: on behalf of the respondent. But on the best 
consideration we could: bestow on tie case, we. think the courts 
below are wrongs st pO a ie C 
‘Its alleged ia the plaint that thè first defendant entered 
info an agreement with the plaintiff in 1902" ‘to sell certain pro- 
petty to him and placed’ the plaintiff i in ‘possession ` of it. The’ 
“and defendant obtained ‘a décree for money y against the first 
. defendant and attached'the’ suit property “in execution. The 
“plaintiff preferred a claim which was dismissed: But during the 
“subsistence of the defendant's attachment” the rst defendant ex- 
ecuted a registered conveyance on the’ 5th November, 1907. “The ` 
plaintiff asks for a declaration of his ‘tight to the property. ‘The ' 
plaintiff aiso charges that the and defendant's decree against the 
Ist defendant was collusive. “The cotitts -below have dismissed 
the suit on the preliminary g ground that there Was-no right to sue 
on the allegations contained’ iu the’ plaint. S. 276 of the Civil: 
Procedure Code of 1882 declares a private alienation of ee 
attached during the:continuancé of the.attachment void against“ 
all claims enforceable under the attachment. The twe'questions ~ 
to be determined are : (1) whether thé sale tó the plaintiff-was a 
i private alienation, and (2)-whether the and defendant’s claim‘is ‘ 
enforceable under the attachment. The title of the plaintiff is 
` baséd upon the sale'deed- executed by the ist’ defendant,’ It 
must,’ therefore, be: treated. as a private ‘alienation within the 
meaning of the- section, It is true that- the alienation- was in ~ 
pursuance of a prior obligation. . But fromi the mere fact of there: ' 
being an obligation ‘to convey it, it is ‘impossible to contend that “ 
the alienation :by which the property -~was conveyed was nota | 
private alienation: See Dinendranath Sannyal v. Ramcooinar 
Ghosé?:: Suppose, however, at the - time of attachment'a decree 
my tse, nike i (1881).1. In R. 7 Caro. (Pa C.) l 


Aiia at y š 


Bapineedu 


v. 
Venkayya. 
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for specific performance had been made in a suit upon the agree- 
ment to convey : a subsequent conveyance in execution of that 
decree, though an act znter partes, may not be treated as a private 
alienation, pure and simple. 

In Gurban v. Ashruf Ali! the Full Bench of the Allahabad 
High Court held that a conveyance in pursuance of an award 
directing a transfer of property by way of sale subsequent to an 
attachment made after the award and before the decree was 
passed in terms of the award was no private alienation within 
the meaning of S.276 of the Code and, therefore, not void under 
the section against a claim enforceable under the attachment. 
The alienation, though strictly an act of parties, was deemed to 
be not a private alienation because it was in performance of a 
direction of the court. But where there is no such direction the 
mere fact of there being an agreement which obliges a party to 
carry it out bythe execution of a conveyance cannot render the 
alienation other than private. 

The second question, however, remains whether the and de- 
fendant has a claim enforceable under the attachment. This 
brings into view the further problem as to the effect of an agree- 
ment to convey upon the rights of the purchaser under a sub- 
sequent attachment. Clause (4) of S. 276 of the Specific Relief 
Act provides that a contract may be enforced against “any other 
person claiming under, him (either party thereto) by a title 
arising subsequently to the contract except a transferee for value 
who has paid his.money in good faith and without notice of the 
origina! contract.” 

The exception here appears to refer to the private purchaser 
without notice. A purchaser in court sale who takes the pro- 
perty subject to all the liabilities in the hands of the judgment- 
debtor himself is, except where the decree-holder is enabled to 
give a larger title, amongst the ‘ other persons’ against whom 
a contract may be specifically enforced. In Brunton v. Neale,? A 
entered into an agreement for the purchase of an estate and paid 
a deposit and entered into possession but did not pay the re- 
mainder of the purchase money. Afterwards a creditor of the 
vendor obtained a judgment against him, sued out an evegz7, and 
brought an action of ejectment against 4. J filed a bill against 


I. (1882) I. L.R. 4 A. 219. 2. (1844) 14, L. Je Ch, p. 8 
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the vendor and the judgment-creditor from proceeding in the 
action against him. It was held by the Lord Chancellor that 
he was entitled to the injunction. In Dart’s Vendors and Pur- 
chasers, 7th Edn., Vol. II, p. 1030, the learned author says: 
“ Rquity will enforce specific performance of the contract for 
sale against the vendor himself and also his trustee in bank- 
ruptcy or committee in lunacy or voluntary alienees or judgment 
creditors,” etc. 


If the plaintiff, therefore, would have specific, performance 
against the attaching creditor, the 2nd defendant, his claim under 
the attachment is not enforceable against the sale which is per- 
formance of the contract to convey. It appears, therefore, to follow 
from the plaintiff's sale being in pursuance of a contract ante- 
rior to the attachment, that it is not void against claims under the 
attachment which are not enforceable against a prior contract to 
sell. But the plaintiff went on to allege in his plaint that the 
and defendant’s decree was collusive. If the decree itself was 
brought about with a view to defraud a person who has contract- 
ed to purchase the property of the rst defendant, the plaintiff’s 
purchase of the property must be unaffected by proceedings under 
a collusive decree. 


We must reverse the decrees of the courts below and re- 
mand the case to the District Muusif for disposal according to 
law. The costs hitherto incurred will be provided for in the 
final decree. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: —Mr. Justice Wallis. 


Adapala Adivaramma .. Plaintiff* 
v. 
Rabala Ramachandra Reddy .. Defendant. 


Defamation—Privilege— Witnesses—Afidavit— Evidence. 

Witnesses cannot be sued in a civil court for damages in respect of evidence given 
by them upon oath in a judicial proceeding whether the evidence be one given in the 
box or on affidavit ; and relevancy is no measure of the extent of the privilege, at any 
rate, in civil actions. 


Suit on the Original Side of the High Court. 
T. V. Seshagiri Azcyar for plaintiff. 
V. Purushothama Naidu for defendant. 


*0, 8, No, 63 of 1909. 8th December, 1909, 
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Adiva-, .. ‘The Court. delivered the- aosi ; 
tamma meres 
À Rane i ~ JUDGMENT This’ ‘is ‘an’ ‘action for’ ‘dimages, "The ` 


Belly: plaintif was appointed g guardian of the person, and the defendant 
i guardian ‘of’ the ptoperty, of the minor, Subsequesitly: on ‘the ' 
plaintiffs ‘applitation the defendant was removed ` from the .. 
guardianship of the property. He then préferred an’ appeal to” 
this court’ and applied for stay of execution and filed an affidavit 
in support ofthat application. In answer to that affidavit, the'’ 
plaintiff ‘tiled’ a'counter-affidavit and in answer to the counter- 
affidavit thé defendant filed a reply- affidavit in which he made ` 
_ statements ‘reflecting on the character of the plaintiff which, ' 
untess ‘privileged, ‘were undoubtedly defamatory, and which, for i 
` the purpósë of this judgiment, must be taken to have been maile ` 
both falsély ‘and maliciously.’ Even so, I am of opinion that no ‘ 


civil action -wiil lie. It is laid down by. the ‘Privy Council in © ` 


Ganesh Dutt Singh'v: Mugneer am Chowdry* that ‘witnesses ” 

cannot be suéd in a civil court for damages, in respect of evidence ` 
given by them upon oath ina jusicial proceeding.” Now there is 
‘ no difference in this respect, iù my ‘opinion, between evidence 
“given in'the box and the: evidence dn-affidavit. ‘This doctrine of 
absoliite privilege applies to affidavits as well as to‘oral evidence 
as.stated. by Chief. Baron Willy.in the. House of Lords—Dawhins 
v. Lord Rokeby? and Seaman v. Netherclift?. It is laid down 
; that it is almost: impossible'to conceive astatement in an affidavit 
_ which should not be privileged. It is further well settled that in 
“order to protect the statement made by witnesses it is not neces- 
sary that: they’ should be: absolutely relevant. ` It ‘may be that, 
.witnesses who tender defamatory statements in the box which. 

+ have no. earthly, connection „with ‘the. cas¢ may not he privileged. ; 
` But it cannot be said that statements made i in an affidavit, which 
Was iu answer to an, affidavit made.by the plaintiff, reflecting upon 
the character of the defendant, were utterly irrelé vant to the pro- 
ceeding. There has no doubt been a difference of view, in the 
courts in’ ‘India „more especially, with regard to the question 
whether the statements by witnesses are absolutely privileged ' in’ 
a prosecution for. defamation nder: the Penal. ‘Coie. ! (But-the: 

on awgn Ty 4 
i, (1872) 11 B.R. 821,.828. 0 | G23 (1875) L RA: HE Hi -> 
- : <3. (1876) Bplay D50 at 545) j uH 7 WBE 
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balance of authority in this court appears to be that they are. 
and in any case, there is a very strong bodv of authority in this 
court going to show that witnesses must be held absolutely 
privileged in civil actions for defamation. I may refer to the 
judgment of Mr. Justice Shephard in Mangayya v. Sesha Chetty* 
which recites and follows the decision of the Privy Council in 
Ganesh Dutt Singh v. Mugneeram Chowdry?. I may also refer 
to the judgment of Mr Justice Subrahmanya Atyar in the case 
which is reported in Weir’s Crl. Rulings, Vol. 1, p. 561, though 
I think that was a criminal case. Mr. Seshagiri Iyer has also 
called our attention to the fact that this case is brought on the 
original side of this court, and in the Presidency town, where 
ina matter of this sort the Common Law prevails. Apart from 


this, I think there is abundant authority that this suit is not 
maintainable and it must be accordingly dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Benson and Mr. Justice Krishnaswami 
Aiyar. 


Chelakote Rama Kurup ae Appellant* 
v. 
Chelakote Shekara Kurup & others .. Respondents. 


Malabar Law—Karnavan—Prior suit by Anandaravans—Karnavan 
colluding with defendants for possession of property—Decree—Second suit 
by Karnavan for possession on the basis of the prior décree—Res judicata. 

A suit by a Karnavan, claiming right to possession undera decree in a former 
suit by the Anandaravans, as the ouly person entitled to represent the Turwad, is 
maintainable and not barred by res judicata, though it may be, that inthe prior suit 
by the Anandaravans, he opposed the claim which the decree recognized. 

A Karnavan does not cease to bea Karnavan or lose his right to possession by 
the mere fact that be was unwilling to prosecute a suit and that the Anandaravars 


consequently happened to combine to bring a suit for possession ou behalf of the 
Tarwad ard obtained a decree. 


Second Appeal from the decree of the District Court of 
South Malabar in A. S. No. 396 of 1907 presented against the 
decree of the Court of the District Munsif of Parapanangndi in 
O. S. No. 306 of 1906. 


S. Swamindhan for appellant. 
V. Ryru Nambiyar for respondents. 





S. A. No. 816 of 1908. Ist March, 1910. 
l.. (1888) I.L.R. 11 M. 477, 2. (1872) 11 B.L.R. 321, 328, 
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Kurup The Court delivered the following 
Sheka JUDGMENT :—The suit is to eject defendants Nos. 7 tog 


Kurup. from possession. They hold the properties sued for, under a 
mortgage with possession granted by defendants Nos. r to 5. 
Defendants Nos 1 to 5 are members of the same Tarwad as the 
plaintiff, and he isthe Karnavan. In a former suit, defendants 
Nos. 1 to 5 and other members of the Tarwad sued as plaintiffs 
to recover the same properties that are now sued for, from the 
members of a Tavazhi on the ground that the alienation to the 
Tavazhi was invalid. The Present plaintiff, as the r3th defen- 
dant, supported the Tavazhi and also raised the contention that 
Anandravans could not sue for possession. The claim of the 
Tavazhi was negatived. The contention that the Anandraivans 
could not claim possession was also overruled. A decree was 
passed that the plaintiffs were to get possession on behalf of the 
Tarwad. The plaintiff, who was the 13th defendant in the 
former suit, bases his suit on the former decree and claims 
possession as the only person entitled to represent the Tarwad 
until legally removed by the former decree-holders. It is argued 
that this claim is res judicata. No question was raised in the 
former suit as to whether the Karnavan had forfeited his right 
to possession, It would be anomalous to hold that certain 
members of a Tarwad, who chanced to combine ina snit for 
Possession because the Karnavan would not sue, and obtained a 
decree for the Tarwad, could thereby permanently acquire the 
right to possession on behalf of the Tarwad against the Karna- 
van who is not removed from his office. We do not feel bound 
to construe the former decree as practically removing the Kar- 
navan from his position as regards the suit properties. The 
present suit, therefore, practically based on the right created by 
the former decree cannot fail. 


But the plaintiff says defendants Nos, 7 tog claim to be 
mortgagees with possession from defendants Nos. I to 5. Itis 
not alleged that the right to possession under it has terminated. 
We are unable to hold that a mortgage with possession granted 
by or on behalf of the successful decree-holders in the former 
suit is altogether invalid. They were entitled to hold posses- 
sion of, and deal with, the properties in the customary way until 
the plaintiff claimed possession from them. It appears to us, 
therefore, that the plaintiff cannot eject defendants Nos. 7 to 9 
from possession. We dismiss the second appeal with costs, 
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IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. l 


[ON THREE CONSOLIDATED APPEALS FROM THE COURT OF THE 
JUDICIAL, COMMISSIONER OF Srnp.] 
-Present:—Lord Macnaghten, Lord Mersey, Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali. i 


Musammat Bachi and others .. Appellants* 
v. 
Bikhchand Jiomal and another .. Respondents., 


(Bombay) Dekkan Agriculturisis Retief Act (XVII òf 1879)—Suit for 
redemption—Form and reality of the suit—Special relief. 


Special relief under the Dekkan Agriculturists’ Relief Act (XVII 
of 1879) could not be granted in a suit, which was in formasuit for redemp- 
tion, but in reality was a suit to recover property of which the rightful 
owner had been deprived by fraud. 

Thrée appeals, which were consolidated, from three decrees 
of the Court of the Judicial Commissioner of Sind (July 5, 1907) 
. reversing a decree of the District Court of Sakkar Larkana 
(November 20, 1905). 

The question for determination was whether the appellants 
or any of them were, under the Dekkan Agriculturists’ Relief 
Act (XVII of 1879), entitled to special relief to redeem a mort- 
gage executed on September 27, 1892, by three persons, named 
Saindino, Mitho and Sachedino, in favour of two of the respon- 
dents, viz., Bikbchand and Dipchand. The property mortgaged 
was 500 acres of land to secure a sum of Rs. 1,700. For inteiest 
on Rs. 1,000 of that amount the mortgagees were to receive 
the produce of a part of the land, the interest on the remain- 
ing Rs. 700 was compounded for Rs. 300, and Rs. 2,000, princi- 
pal and interest, was to be paid by annual insalments extending 
to January 25, 1900. f 


By a deed of sale, dated the 9th June 1894, Mitho and his 
brother Mirzan sold 122 acres out of the 500 acres comprised in 
the mortgage to Bikhchand and Dipchand, the mortgagees. 
The deed of sale set out that the consideration for the sale was the 
sum of Rs. 2,000 due on the mortgage, which was expressed to be 
cancelled. Saindino attested the deed of sale as a witness, and 
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the mortgagors obtained possession of the remainder of the 500 


acres mortgaged. On September 8, 1896, Bikhchand and Dip- 


chand sold the said 122 acres of land to the first respondent 
Kherajmal, who had ever since been in possession as owner. 


Sachedino died in 1896}and Saindino in r898, and their 
respective heirs, as plaintiffs, instituted the present suit ‘on 
January 31, 1905, against Kherajmal, the purchaser of the said 
122 acres, and Bikhcand and Dipchand, the mortgagors under 
the deed of September 27, 1892, as defendants. The plaint al- 
leged (cuter aia) that the plaintiffs were not bound by the sale of 
June 9, 1894 ; that Sachedino, Saindino, and Mitho- and others, 
as heirs of a common ancestor, named Mitho, held the landed 
property of the family jointly, and, notwithstanding the ostensible 
title, the said three mortgagors were each entitled to a third 
share in the lands recorded in the name of each of them ; and 
that the mortgage of 1892 must be regarded as subsisting in 
regard to the 122 acres sold in 1894. The relief sought was the 
redemption of a two-thirds share of the said 122 acres after the 
taking of accounts and the grant.of special relief under the Dekkan 
Agriculturists’ Relief Act. 


Bikhchand and Dipchand did not enter any. defence. Khe- 


‘rajmal pleaded that the plaintiffs never had any right to the pro- 


perty in suit; that he (the defendant) knew nothing of the mort- 
gage of September 27, 1892; that the deed of sale of June 9, 1894, 
was executed with thé knowledge and consent of Sachedino and 
Saindino and their heirs ; that no objection was taken to it, and 
the plaintiffs were, therefore, bound by it; that the effect of that 


deed of sale was to redeem the said mortgage, with a result that 


there was nomortgage to redeem; and that the Dekkan Agricul- 
turists’ Relief Act did not apply to the suit. 


The District Judge held that the land in suit was held joint- 
ly by the heirs of the common ancestor, Mitho; that Sachedino’s 
and Saindino’s heirs were respectively entitled to one-third of the 
same, and Mitho and his brother Mirzan to the remaining third, 
that Sanidino was bound by the deed of sale as consenting there- 
to and by taking advantage of.its terms, and his heirs were, 
therefore; equally bound by it, but that the consent of Sachedimo 
had not been proved; that Kherajmal had notice of the 
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mortgage when he bought the land in suit and must be 
treated as a mortgagee; that the property ` iu Kheraj- 
mal’s hands was subject to the rights of Sachedino’s heirs, who 
were entitled to redeem ; and that the Dekkan Agriculturists’ 
Relief Act was applicable to the case. In the result he made a 
decree granting relief on terms to the heirs of Sachedino alone. 

Against that decree three appeals were filed-in the Court 
of the Judicial Commissioner of Sind, one by Kherajmal, the 
second by Bikhchan and Dipchand, and the third by the 
plaintiffs. They were disposed of by one judgment, That 
Court held (zz¢er alza) that the deed of sale of June, 1894, was a 
regular and business-like document, under which a small share 
of ‘the property was sold in return for the remainder being 
released from the mortgage; that its effect was that the 
mortgage of September 27, 1892, was extinguished, and 
that Bikhchand and Dipchaud became absolute owners of 
122 acres conveyed thereby, and the balance of the 500 acres 
mortgaged was held by the mortgagors free of the mort- 
gage ; and that as no mortgage existed at the date of the suit 
. there could be no right of redemption and no suit for redemp- 
tion would lie. In the result three decrees were made allowing 
the appeals of the purchaser and the mortgagees, and dismissing 
the appeal of the plaintiffs, who, thereupon, appealed to His 
Majesty in Council against ali the three decrees. 

FJ M. Ashbury, K. C, and Æ. U. Eddis, for the 
appeMants, contended that none of the plaintiffs were bound by 
the deed of sale of June 9, r894 ; that nothing done by Sachedino 
or Saindino at the time of or after the deed of sale estopped 
them or their heirs or representatives from bringing the suit ; 
that the deed of sale coald not anddid not operate to extinguish 
the mortgage of September 27, 1892, or to deprive any of the 
plaintiffs of their right to redeem; that so far as the plaintiffs 
were concerned that mortgage remained in force at the date of 
filing the suit ; and that the plaintiffs were entitled to special 
relief under the Dekkan Agriculturists’ Relief Act (XVII of 
1879), Ss. 12 and 13 (2). [The Dekkan Agriculturists’ Relief 
Act (VI of 1895) S. 7, was referred to by Lord Macnaghten. ] 


De Gruyther, K. C., and L..Chuhernal, for the e ponderits; 
were not heard. pi fat areen pee 
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The Judgment of their Lordships was delivered by 


Lord Macnaghten :—The Dekkan Agriculturists’ Relief Act 
gives extraordinary relief in certain cases. The cases are speci- 
fied in the Act. The list includesa suit for redemption. The 
only question is—Is this suit one in which special relief can be 
granted ? In their Lordships’ opinion it is not. In formitisa 
suit for redemption. In reality itis nothing of the kind. Itisa 
suit to recover property of which the rightful owner has been 
deprived by fraud. That settles the case, ; 


Their Lordships will therefore humbly advise His Majesty 
that this appeal ought to be dismissed, and the appellants must 
pay the costs. E 

Appellant’s Solicitors :— Sanderson, Adkin, Lee and Eddts. 


Respondents Solicitors :—7. Z. & Wilson -Co. 


a 


IN THE JUDICIAL COMMITTEE OF THE 


PRIVY COUNCIL. 
[ON APPEAL FROM THE HIGH Court OF BENGAL, ] , 
Present:—Lord Macnaghten, Lord Mersey, Lord Robson. 
Sir Arthur Wilson and Mr. Ameer Ali. 
Roy Jatindra Nath Chowdhry & another .. Abao 
I. i 
Prasanna Kumar Bannerji & others .. Respondents. 


Bengal Tenancy Act (VIH of 1885) Ss. 188, 30 and 7 (1)—“' Acting 
together” Suit for enhancement of rent—Joint landlords—Plaintz ffs. f 


The Bengal Tenancy Act (VIII of 1885) prohibts one or some of two or 
more joint landlords from suing to enhance the rent unless both or all of 
the ‘$ fractional landlords ” join in the suit as co-plaintiffs. (Raja Pramada 
Nath Roy v. Raja Ramani Kanta Roy! distinguished. | 


If a-person is made a defendant because he is unwilling to act toge- 


` ther” with the plaintiff, he cannot be deemed to be “acting together » 


with the plaintiff within the meaning of S 188 ofthe Act by his being 
placed on the record as defendant. 

Obiter :--A suit for recovery of rent does not require the authority of 
the Bengal Tenancy Act and, consequently, stands on a different footing. 
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Five consolidated appeals from decrees of the High Court Jatindra 
at Calcutta, dated the 18th July, rst August and 18th August, Chowdhry 
1904, on appeals from the judgments and decrees of the District pa aie. 
Judge of Alipore, dated the &th February, 1904, delivered and Beamer. 
made upon a remand order of the High Court, dated the asth 
August, 1903, dismissing a portion of the plaintiffs-appellants’ 
claim in their suits, with costs. 


The five appeals arose out of five different suits instituted 
by the appellants, Nos. 23, 24, 25, 26and 38, in the Court of 
the 1st Munsif at Sealdah, and the points for determination 
were common to them all. 


Suit No. 38 of 1904, was filed by the appellants on, the 
14th March, 1895, in the said court against the first defendant 
therein, a respondent, being a tenant of theirs, for the enhance- 
ment of his rent. The remaining respondents to the appeal 
arising out of that suit were subsequently added by the court as 
parties, ro forma defendants, on the ground that they were 
co-sharets of the appellants of the lands in respect of which the 
rent was claimed to be enhanced. 


The other four suits, Nos. 23, 24, 25 and 26 of 1895, were 
also filed against tenants of the appellants for the recovery of 
certain arrears of rent, as well as for the enhancement of their 
rents, and similarly in them also, the alleged co-sharers of the 
appellants were added as parties, Avo forma defendants. 


In so far as the claims for the arrears of rent were concerned 
the appellants obtained decrees therefor, and the only question 
which arose in their consolidated appeals was as to the appel- 
lants’ right to obtain decrees for enhancement of rents in the 
said suits, as framed against their tenants, the defendants, 
respondents. 


The question was raised upon a preliminary objection taken 
by the original defendants, the tenants, and it had been decided 
against the appellants. 

The facts on which the P A based their claim were 
short]; as follows :— 


They were the sole proprietors of a zemindari estate separa- 
tely. assessed to Government revenue, and consisting of two 
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mahals,. numbered respectively 166 and 166/1 in the Collectorate 
register. . 

The origina] defendants in the said suits were ET of 
the appellants of laads forming a part of his said zemindari, 
and were liable as such to pay a fixed and definite sum as rent 
to the appellants alone. 


The pro forma defendants, added by the court as parties as 
aforesaid, were the owners of certain other zemindari estates 
separately assessed to Government revenue, and numbered 


respectively as Mahais Nos. 136, 163, 168 and 222 in the Collec- 


torate register. 

The lands .of the villages Dakshineswar and Khosalpore 
formed part of the said six mahals. 

The tenants-defendants as tenure-holders of the said vit: 
lages were at the time of the institution of the suits, paying, 
and had for years past paid, to the respective owners of each 


‘of the said separately assessed Mahals, a fixed sum as the on 


for their holding under each separate zemindar. 


Thus the appellants had, as the owners of Mahals Nos. 166 
and 166/1, receive] from each of their said respective tenants, 
the defendants, respondents, fixed separate sums in respect of 
the reuts due to them. The said rents were much below the 
proper rates, aad were liable to enhancement. 

On the 1sth May, 1897, the five suits came on for hearing 
before the Munsif of Sealdah, who on a preliminary objection 
taken by the defendants that the suits fur enhancement were 
not maintainable by the appellants alone, dismissed them with 
costs. He held that the lands peing undivided, the appellants 
and their co-sharers were joint landlords, and that having regard 
to S. 188 of the Bengal Tenancy Act (VIII of 1885), the suits 
could not be maintained by the former alone. l 


` The appellants appealed to the Court of the Subordinate 
Judge of the 24 Pergunnahs, who, by his judgment of the sth 
January, 1898, set aside the said decrees and remanded all the 
five suits with directions that as regards the question of en- 
hancement it should be decided whether the appellants were co- 
parceners with others, as they were alleged by the defendants 
to be, and if they were found.so to be, the co-parceners should 
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be made parties to the suits, and that the issue as to arrears of 
rent should be determined. 

On the 21st December, 1898, the Munsif of Sealdah, at a 
hearing of the five suits after te said remand, held that the 
pro forma defendants were co-sharers with the appellants of 
the said lands, and ordered them to be added as parties, defen- 
dants. ; 


“On the 18th February, 1899, appeals by the appellants 
against the last mentioned order were dismissed by the District 
Judge of the 24 Pergunnahs. 

On the 28th June, 1899, the Munsif of Sealdah continued 
the rehearing of the suits after remand, and held that the appel- 
lants as “fractional landlords,” could not maintain a suit for 
enhancement of rent, that the Aro forma defendants, as co-sharers, 
did not join with the appellants in their claim, aud in fact con- 
tested it, and he, therefore, dismissed the suit No, 38 of 1895, 

ith costs; and he also dismissed so much of the other four suits 
as related to the claim for enhancement. 

Ori the 24th July, 1899, and 23rd August; 1899, the Mun- 
sif made decrees in favourof the appellants against the tenants, 
defendants, for the arrears of rent due to them in the four other 
suits Nos. 23, 24, 25 and 26 of 1895. 

The appellants appealed against the said judgments and 
decrees dismissing their claim for enhancement of rent, and on 
the zath May, 1900, the District Judge of the 24 Pergunnahs 
dismissed the said appeals with costs. His reasons for so deci- 
ding were—(a) that he considered that by the judgment of the 
“18th February, 1899, the then District Judge of the 24 Pergun- 
nahs had decided that the co-sharer landlords must be added as 
parties, plaintiffs, in order to make such a suit maintainable ; (6) 
that having only been joined as defendants the said judgment 
was not complied witb; (c) that the said judgment constituted 
ves judicata upon the whole question; and (d) that to decree 
the appeals would be to overrule that judgment which he had 
no power to do. 

Against the said decree the appellauts appealed to the 
High Court at Caleutta, which court, on the 25th August, 1903, 
ordered that all the decrees of the lower courts should be set 
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aside, and the cases remanded to ascertain upon further infor- 
mation whether there had been any partition, not by metes and 
bounds, but of one estate into six separate estates with a propor- 
tionate allotment of rents to such separate estates and dealt 
with accordingly. aie 

‘The cases came on remand before the District Judge of the 24 
Pergunnahs, who, on the 8th February, 1904, held that the appel- 
lants were not entitled to adduce any evidence tipon the said 
question, or to be allowed any time for making the necessary 
inquities, and that there appeared to have been no such parti- 
tion, and dismissed the appellants’ suits. l 


The appellants again filed appeals against the said decrees 


which the High Court, on the r8th July, and rst and 18th 


August, 1904, respectively, dismissed summarily under S. 552 
read with S. 587 of the Code of Civil Procedure. (Act XIV of 
1882). . 

The High Court refused to grant leave toappeal to His 
Majesty in Council, but the appellants obtained special leave 
to appeal. The five appeals were ordered to be consolidated 
and heard together on one printed record. ce 

De Gruyther, K. C., and A. M. Dunne, for the appel- 
lants:—The tenant-respondents might be either occupan- 
cy taiyats or tenure holders, and the Bengal Tenancy Act (VIII 
of 1885) provides for the enhancement of their rents in both cases; 
in the former, under S. 7, and in thelatter, under S. 30. It is 


submitted that the suit is rightly framed. The appellants are 
separate proprietors, and their estate is a separate estate within” 
the meaning of those expressions in S. 3. Mahals No. 166 and. 
166/1 formed separate estates in as much as they were entered 
separately in the register of the Collector, bore separate towzi 
numbers, hada separate assessment for Government revenue 
payable in respect thereof, and had separate rental payable by 
the tenants thereof. The facts found and admitted raised an 
inference in law that the appellants were separate and divided 
owners of Mahals No. 166 and 166/1, and entitled, as such, to 
collect their rents separately and to enhance them when neces- 
sary—-Hem Chunder Chowdhry v. Kali Prasanna Bhadurt?. It 


I. (1899) I. L. R. 26 C. 832. 
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has been held that the appellants were entitled to decrees against Jatindar 
the tenants respondents for arrears of rent dueto them separately, Chowdhry 
and it follows in law that they are entitled to enhance thoserents pyasanna 

separately and to maintain a suit for that purpose. A suit to Ramer 

enhance rent stands on the same fooling as a suit for arrears of 

rent, and this appeal, where all the alleged co-sharers have been 

made defendants, is governed by the principle laid down in the 

case of Pramada Nath Roy v. Ramani Kanta Roy, that a suit 

tor arrears of rent may be brought by one joint landlord making 

the other joint landlords defendants. 


Neither of the repealed Acts (X of 1859 and VIII of 1869, 
B.C.) contained any provision in the smallest degree resembling 
that contained in S. 188 of Act VIII of 1885. The general prin- 
ciple is that a sharer, whose co-sharers refuse to join him as plain- 
tiffs, can bring them into the suit as defendants Pramada 
Nath Roy v, Ramani Kantit Roy?. S. 188 of Act VIII of 1885 is 
not intended to alter in this respect the general law as it stood 
prior to the passing of that Act. 


[Lord Macnaghten referred.to the following dictum of Lord 
Herschell reported inthe Bank of England v. Vagiiano Brothers: 
—‘‘T cannot bring myself to think that this is the proper way to 
deal with such a statute as the Bills of Exchange Act, which is 
intended. to be a code of the law relating to negotiable instru- 
ments. I think the proper course is in the first instance to exa- 
mine the language of the statute and to ask what is its natural 
meaning, uninfluenced by any considerations derived from the 
previous state of the law, and not to start with enquiring how 
the law previously stood, and then, assuming that it was pro- 
bably intended to leave it unaltered, to see if the words of the 
enactment will bear an interpretation in conformity with this 
` view.”] i 
[Lord Robson.—There is nothing in the Act enabling a joint 


landlord to compel his dissentient joint landlords to join him in 
the suit.] There is nothing. 


[Lord Macnaghten.—ls there any such provision in the Act 
in the case of a suit for arrears of rent ?| 





I. (1907) 35 I. A» 73. > 2. (1907) 35 I. A. 73 at p. 77. 
3- {1891) A. C. 107 at pp. 144 and 145. 
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After a reference to Act VIII of 1855, Ss. 53, 54, 58, 65, 66, 
68, 143, 148, 159, 162 and 484, and Sch. II, it was submit- 
ted that every suit for arrears of rent wasa suit brought under 
that Act. The words in S. 188 are “anything which the land- 
lord is under this Act required or authorized .to do.” The Act 
does not authorize the landlord to raise the rent. Enhancement 
of rent is the act af the court. A suit for enhancemeut of rent 


‘does not come within the meaning of S. 188, but is governed by 


the general principle of legal procedure as regards the joinder of 
parties—Bengal Tenancy (Amendment) Act (I of 1907, B. C.) 


`S. 58 contemplates a suit like the present one in spite of S. 188 


of Act VIII of 1885. Reference was also made to the Estates Parti- 
tion Act (V of 1897, B. C.) Ss. 3 (5), 4 and 81. In the case of 


"Baidya Nath De Sarkar w. Ilin1 relied upon by the courts in 


India, there was no evidence to” show that the plaintiff hada 
separate estate. ; 

It was not necessary for the High Court to remand the case, - 
But assuming that there was such a necessity the appellants 
ought to have been allowed time to obtain the information re- 
quired. - 
G. E. A. Ross,: for the respondent Prasanna Kumar 
Banerjii—Whether the appellants are joint landlords with others 
or otherwise it has been decided by every courtin India that they 
are joint landlords. Under S. 188 of Act VIII of 1885 all joint 
landlords must join as plaintiffs to maintain a suit for enhance- 
ment of rent. The order of remand by the High Court was alegal 
and proper one, and the appellants failed to prove the partition, 
which they attempted to set up before that court. After referring 
to Act VIII of 1885, Ss. 30 and 86, he submitted that the 
appeal ought to be dismissed on the authority of Bazdya Nath 
De Sarkar v: Ilim? ; Guni Mahomed v. Moran and Doorga ` 
Proshad Mytee v. Foy Narain Hazra®; Bent Madhub Roy v. 
Faod Ali Strcar*; Moheeb Ali alias Dummer v. Ameer Rats 
Gopal Chunder Das v. Umesh Narain Chowdhry*; and Haldhar 
Saha v. Rhidoy Sundri”. The case of Pramada Nath Roy v. 





I. (1897) I. L. R. 25 C. 917. 2. (1897) I. L. R. 25 Cal. 917. 
3. (1878) I. L. R. 4 Cal. 96. 4. (1890) I. L. R. 17 Cal. 390. 
5. (1890) I. L. R. 17 Cal. 538. 6. (1890) I. L. R. 17 Cal. 695. 


7. (3892) I. L. R. 19 Cal. 593. 
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Ramani Kanta Roy’ relied upon by the other side, was a case 
based upon a contract, and is, therefore, distinguishable. 

DeGruyther, K. C. replied. 

The Judgment of their Lordships was delivered by 

Lord Macnaghten :-—This litigation which is the outcome 
of five different suits, has lasted for the period of fifteen years. 
It is not necessary to explain its origin or to trace its course 
which has certainly been leisurely and somewhat devious. 
Nothing now remains to be determined but a question of general 
importance :— T 

Does the Bengal Tenancy Act, 1885, prohibit one or some 
of two or more joint landlords from suing to enhance the rent 
unless both or all of the “ fractional landlords,” as they are some- 
times called, join in the suit as co-plaintiffs ? 

'S. 188 declares that “where two or more persons ar 
joint landlords, anything which the landlord is under this Act 
required or authorised to do must be done i ig ni 
by both or all those persons acting together 

The question therefore divides itself into two branches : 
(1) Is the institution of a suit to enhance reut a thing which 
the landlord is under the Act authorised to do? And (2) What 
is the meaning of the words “acting together” ? 

To take that expression first, it seems to their Lordships 
that it means just what it says. In order ‘to comply with the 
Act the persous referred to must take common action. It was 
argued that it is enough if one of the joint landlords sues as 
plaintiff and makes those who do not concur with him defendants. 
In plain words the proposition is that if a person is made a 
defendant because he is unwilling to act together with the 
plaintiff he-is to be deemed to be acting together with the plain- 
tiff when once he is placed on the record as defendant. It is 
enough to state the proposition to dispose of it. 

Then comes the question: Is a suit to enhance rent a thing 
authorised under the Act? It is so plainly in the case of an 
occupancy raiyat. The authority is given expressly in S. 30. 
It is so also in the case of tenure-holders though the language 
is not so explicit. S.7(z) provides that in the cases where 


* -o ” 
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the rent of a tenure-holder is liable to be enhanced (subject to 
any contract between the parties) up to a certain specified limit. 
Now rent can only be enhanced by institutiag a suit for that 
purpose; and therefore it seems tolerably clear that the ins- 
titution of a suit for enhancement of rent isa thing authorised 
by the Act in the case of tenure-holders as well as in the case of 
occupancy-raiyats, 

It was argued that a suit to enhance rent stands on the 
same footing, and as a suit for arrears of rent may be brought by 
one joint landlord making the other joint landlords defendants 
[as was decided in the case of Raya Pramada Nath Roy v. Raja 
Ramani Kanti Roy *] a similar course may be adopted in a suit 
to enhance rent. ,But the answer is that the bringing of a suit 
for arrears of rent is not a thing which the landlord is under the 
Act either required or authorised to do. Rentin arrear is a debt. 
The right to recover a debt arises under the general law. A 
suit for recovery of rent does not require the authority of the 
Bengal Tenancy Act, nor does the Act purport to authorise such 
a suit, though on a decree being obtained consequences may 
follow which result from the provisions of the Act and from 
those provisions alone. 


Their Lordships therefore think that the judgment of the 
High Court dismissing these suits was quite right, and they 
will humbly advise His Majesty accordingly. 

The appellants will pay the costs of the appeal. 

Solicitors:—Messrs 7\ ZL. Wilson & Co. for the appellants. 

Solicitors :—Mr. D. Grant for the respondents. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
{On APPEAL FROM THE CHIEF COURT OF THE PUNJAB. ] 
Present :—Lord Macnaghten, Lord Mersey, Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali. 


Bur Singh and others -» Appellants* 
V. l 
Uttam Singh and others .. Respondents. 


Will—Evidence— Testamentary capacity—Iliness and intemperance of the 
tesiaior—Undue infiuence—Persons propounding the will benefitting by it. 





I. (1907) L. R- 35 I A. 73. *I91I0 Nov. 3 & 4, and Dec. 2, 
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The onus of proving the testamentary capacity of atestator lies on 
those by whom the will is propounded, and the evidence held to discharge 
that obligation is not displaced by the mere proof of serious illness and of 
genetal intemperance of the testator. i 


Evidence of circumstances of the character that there was motive and 
opportunity for the exercise of undue influence by the persons propound- 
inga will, and that some of them in fact benefitted by the will to the exclu- 
sion of other relatives of equal or nearer degree, may suggest suspicion 
and would certainly lead the court to serutinize with special care the 
evidence of those who propound the will, but is not by itself sufficient to 
set the will aside on the ground of undue influence. 


In order to set aside a will on the ground of undue infinence there must 
be clear evidence that such influence was in fact exercised, or that the ill- 
ness of the testator so affected his mental faculties as to make them unequal 
to the task of disposing ofhis property. 

Appeal from a judgment and decree of the Chief Court of 
the Punjab (June 17, 1907), which reversed a judgment and de- 
cree of the Court of the District Judge, Hoshiarpur (December 
16, 1902). 


The main question in the appeal was as to the validity of a 
will. 


On March 26, r901, the plaintiffs (respondents) instituted 
the suit. In their plaint they alleged, rner alza, that one Shib 
Singh, a Hindu Jat, who.owned certain immovable property, 
died sonless on June 23, 1898, leaving him surviving his widow 
:Musammat Charan Kuar (defendant No. 1); that on the death 
of Shib Singh, mutation of names in respect of the property left 
by him was effected in favour of his widow; that in February 
1899, Harbans Singh (defendant No.4), under the guardian- 
‘ship of his father, Jawala Singh, brought a suit for possession of 
certain of the properties left by Shib Singh, against his widow, 
Charan Kuar, on the ground that he was entitled to the same 
under a will, dated the 11th June, 1898, and made by Shib 
Singh in favour of Bur Singh (defendant No. 2), Tara Singh 
(defendant No. 3) and himself; that on October £6, 1900, the 
parties to that suit compromised it in fraud of the rights of the 
plaintiffs, agreed to divide the whole of the property left by 
Shib Singh in three equal shares, one of which was to go to 
Harbans Singh, the other to Charan Kuar, and the third to Bur 
Singh and Tara Singh, who were brothers ; that the plaintiffs and 
Bur Singh and Tara Singh were the reversionary heirs of Shib 
Singh ; that “at the time Shib Singh is alleged to have executed 
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“and not in possession of his right senses and intellectual 
“í powers, aud was under the undue influence of Jawala Singh, 
“ father of defendant No. 4 and Bur Singh, No. 3. He then 
“was unable to understand the effect and contents of the will. 
“ The will was executed in presence, and under the undue pres- 
“sure of Jawala Singh and Bur Singh;” and that the immov- 
able property comprised in the will was ancestral property, which 
the testator hadno power to devise. They prayed that a decree 
“for declaration of rights may be passed in favour of the plain- 
“ tiffs against the defendants, to the effect that the will, dated 
“ the 11th June, 1898, shall not affect the plaitiff’s rights after the 
“death of Musammat Charan Kuar, who hasa life interest in 
‘the property ;'aud that the plaintiffs‘and defendants, No. 2 and 
3, shall be entitled to get the immovable .property mentioned 
‘in the will in proportion to the ancestral shares after the death 
“ of Musammat Charan Kuar.” 


Harbans Singh, in defence, denied the allegations in ihe 
plaint, relied on the will of June 11, 1898, and pleaded that Shib 
Singh, who was his mother’s brother, brought him up as his 
own son from the day of his birth in 1887, and appointed and 
constituted him as his (Shib Singh’s) heir. Bur Singh and 
Tara Singh also denied the allegations.in the plaint, relied on, 
the willin question and pleaded that the bequest to them was 
made in recognition of services rendered by their ancestors and 
themselves to Shib Singh. 


On December 16, 1902, the District Judge made a decree 
dismissing the suit with costs. He found that the will in dispute 
was voluntarily executed by Shib Singh while in his proper 
senses ; that no undue influence was proved; that the greater 
part of the property in question was self-acquired, not ancestral ; 
that Shib Singh adopted Harbans Singh as his son and heir in 
1887; and that the will was valid by custom whether the pro- 
perty, which it disposed of, was ancestral or self-acquired. 


On appeal the Chief Court decided that the adoption or 
appointment of Harbans Singh was not established; that the 
will in question was not executed by Shib Singh of his own 
free accord; and that Bur Singh and Jawala Singh had forced 
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or induced (it matters not which) him to execute it for their 
own benefit. In the result the plaintiff's suit was decreed 
with costs. 


The defendants, thereupon, appealed to His Majesty in 
Council. 


Sit Henry Erle Richards, K, C., and S. G: Singh, for 
the appellants:—There are two questions for determination, 
véz., whether the will was. obtained by the undue influence’ of 
Bur Sing and Jawala Singh, and whether Harbans Singh was 
adopted by Shib Singh. In the first case the onus lies on the 
respondents. Both courts bave held that the will was executed 
by Shib Singh while he was in his proper senses. In order to 
impeach the will-on the ground of undue influence the 
respondents must establish that ‘the will of Shib Singh, the 
testator, was coerced into doing that which he did not desire 
to do.—Boyse v. Rossborough? and Baudatus v.. Rtchardson*. 
[Lord Macnaghten referred to Wingrove v. Wengrove®.| It is 
submitted that the evidence produced by respondents does 
not discharge the onus that lies on them. If this question 
is decided in favour of the appellants, it would be necessary to 
argue the question of the adoption of Harbans Singh, and also 
the question as to the shares of certain parties in case there is 
an intestacy. 

Their Lordships stopped Sir A. E. Richards and called 
upon 

De Gruyther, X. C., and B. Dube, for the respondents :— 
The action is brought under S. 42 of the Specific Relief 
Act (I of 1877). The sole beneficiaries under the will are Bur 
Singh and Tara Singh, testator’s reversionary heirs, Harbans 
Singh, testator’s sister’s son, and the testator’s widow, who has 
got an allowance for maintenance. , 


In the Punjab, under the usual circumstances, a widow gets 
only a life interest, anda sister may- possibly succeed, but a 
sister’s son never succeeds to the estate of her deceased brother— 
Digest of Customary Law, by Sir W. H. Rattigan, Ss. II, 23 
and 24, p-p. 19, 27 and 34. The respondents’ claim to succeed 
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cannot, therefore, be upheld unless the will or adoption is esta- 
blished. The transaction is not righteous. ‘Those who take 
a benefit under a will, and have been: instrumental in preparing 
and obtaining it, as the respondents have been in this case, have 
thrown upon them the onus of showing the righteousness of the 
transaction, and there is ne unyielding rule of law that when it 
has been proved that the testator, competent in mind, as it is 
neld in this case, has had a will read overto him, and has there- 
upon executed it, all further inquiry is shut out—Fvlton v. 
Andrew’. It is submitted that the beneficiaries, the appellants, 
have failed to discharge the onus that lies upon them. The 
evidence shows that the deceased was very ill, weak, and of 
intemperate habits. His bodily disease had rendered his mind 
incapable of exerting the faculties essential to a sound and dis- 
posing mind and memory. Under all the circumstances of this 
case it is submitted that the Chief Court came toa tight conclu- 
siou. Reference was made to Barry v. Butlin ® and Harwood 
V. Baker?. 


Assuming that the will could be upheld, it is submitted 
that it is not valid as regards the ancestral property disposed of 
thereby. As to what is ancestral property, see Digest of Custo- 
mary Law, by Sit W. H. Rattigau,.S. 59, p. 94, and Naska 
Singh v Harnam Sin gh.* 


Sir Æ. E. Richards:—I argued the case on the footing that 
the property is acquired in view of the admissions -made by the 
respondents in the Chief Court. 


[Zord Macnaghten :—It is purely a question of fact, and the 
finding of the two courts is against the respondents. ] 


De. Gruyther was not allowed to raise this question. 


Their Lordships did not call upon Sir Æ. Æ. Richards to 
reply. 
The Judgment of their Lordships was delivered by 


Lord Robson:—The main question in this appeal is as to 
the validity of the wili of one Shib Singh, who wasa Hindu 


Jat, residing at’ Garhdiwala i in the District of Hoshiarpur in the 


Punjab. 





I. (1875) L. R.7 E. and I., 448. 2. (1838) 2 M.'P. C. C. 480. 
3 (1840) 3 M.P.C. C. 283 4. (1894) 29 P.R, 86 /(No, 31 of 1894), 
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There is a further point as to whether a.portion of the land 
comprised in the will is ancestral property or not. That ques- 
tion is substantially one of fact. Both the courts below are 
agreed in finding that the property in dispute was acquired, and 
no reason has been shown to their Lordships which would justi- 
fy them in coming toa different conclusion. 


Shib Singh fell seriously ill in May, 1898. The willin dispute 
was made by him on the 11th Juue, 1838,and he died on the 23rd 
of the same month. It isalleged by the respondents in their 
plaint that the will was executed when “ he was seriously ill, 
weak—really at death’s door—and not in possession of his 
right senses and intellectual powers, and was under the undue 
influence of Jawala Singh, father of the defendant, Harbans 
Singh and Bur Singh.” 


None of the judges had the advantage of seeing the witness: 
esas the evidence was taken wholly on deposition before the 
trial. ‘There was very little conflict of evidence on the particu- 
lar facts alleged, so far as those facts were material to the mak- 
ing of the will or the condition of the testator, and the only 
question for the courts was whether, on such facts, the charges 
of testamentary incapacity and undue influence had been esta- 
blished. 


Shib Sing was brought from Garhdiwala to Hoshiarpur. for 
medical treatment on the advice of Mr. Chatterji, a mission 
teacher with whom he was acquainted, and was placed under 
the care of two doctors. He was accompanied by his relative, 
the defendant Bur Singh, and his brother-in-law, Jawala Singh. 
His physical condition became, no doubt, rapidly worse, and he, 
or some one about him, sent for his lawyer, Pandit Jagan Nath, 
in order to take instructions for his will. This gentleman 
gave evidence for the appellants. He-was an old friend and 
school-fellow of the testator, and had been his counsel in prac- 
tically all his litigation. He took his instructions from Shib 
Singh himself, and visited him for that purpose on several 
occasions before the day on which the will was executed. It 


cannot be said that, so far as the relationship of the beneficiaries. 


to the testator is concerned, there was anything unnatural or 
unusual in the will. An allowance for maintenance was made 
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to the wife ; certain property was left to the defendants, Bur 
Singh and Tara Singh, who were relatives, and whose grand- 
father is stated to have had care of Shib Singh when the latter 
was a boy and to have rendered him important services. The 
remainder of the property went to his nephew, Harbans Singh, 
who had been born in Shib Singh’s house and brought up by 
him, he himself being childless. 


The will was dictated by the Pandit Tagan Nath (in the 


- presence of Shib Singh) to a petition-writer, Madho Ram, who 


knew Shib Singh. Dr. Datta and several zemindars were also 
present. While the dictation was going on Shib Singh made 
various observations on the clauses, and some alterations were 
made at his suggestion in the draft; for instance he increased 
the provision for his wife. J)r. Datta afterwards read the com- 
pleted document over to him and satisfied himself by questions 
that he understood it, and it was duly signed. Jagan Nath had 
previously sent for the Registrar to have the will registered, 
but the Sub-Registrar had come and gone before the will was 
signed, and in the course of conversation on this subject Shib 
Singh said he was under the treatment of doctors and he would 
have it signed by them. On the following day, therefore, both 
doctors signed it, and, according to the custom of their profession 
in India in such cases, they added a statement of their opinion 
that the testator, though ill, was in his senses. Dr. Datta gave 
evidence at the trial in favour of the will, but Dr. Dunichand 
had in the meantime died. 


It would be difficult to havea stronger prima facie cascin 
favour of the will, and it was fully accepted by the District 
Judge. The Chief Court also say that they “see no reason to 
doubt the evidence of the Rev. Mr. Chatterji and Dr. Datta 
that on the day when the testator signed the will he was in his 
senses, or in other words, that he was not unconscious or wander- 
ing in his mind,” but they are of opinion that he was “in a 
condition which rendered him powerless to withstand the influ- 
ence of [the defendants] Bur Singh and Jawala Sing,” who were 
in close attendance upon him, and in whose hands the Chief 
Court think that “he was merely a tool.” They add that in 
their opinion, those defendants “ took advantage of the testator’s 
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helplessness to force or induce him to execute it for their benefit.” 
Their Lordships are unable to find any evidence on the record 
which would justify this conclusion. 


The testator had been a man of intemperate habits, and was 
within 12 days of his death when the will was made; but there 
is no evidence to indicate that he was not sober, or not ofa 
sound disposing mind when he was transacting the business of 
` his will on the rrth June. - Nor is there any evidence whatever 
that the defendants, Bur Singh and Jawala Singh, used the un- 
due influence which is alleged, beyond the bare fact that they 
were the relatives who accompained Shib Singh to Hoshiarpur, 
and were selected by him for benefits under the will. 


It is stated that up to 1896 Bur Singh and Shib Singh were 
at enmity, and that there were open quarrels and litigation 
between them. That does not appear, however, to have prevent- 
ed the testator from afterwards employing Bur Singh in the 
management of his lands, or from sharing his table with him. 
The District Judge finds that Bur Singh’s services to the testa- 
tor are proved both from documents and from the oral evidence 
of very respectable witnesses. ‘These old family quarrels do not 
therefore, of themselves, show that Bur Singh could not have 
been a person whom the testator desired to benefit. 


It was alleged on the part of the defendants that Harbans 
Singh had been duly adopted by Shib Singh as his son, and the 
District Judge found this adoption proved. The Chief Court 
differed from him on this point, and drew some inferences un- 
favourable to the defendant’s case generally from the fact that 
the allegation had been put forward. It is unnecessary for their 
Lordships to decide the question of adoption, bnt they are of 
opinion that the evidence given in relation to that question gives 
tise to no material reflection on the evidence of the independent 
witnesses in support of the will. The Chief Court treat the evi- 
dence of Jagan Nath as not quite ‘ beyond criticism,” because, 
in their opinion, he acted inthe matter of the will as though he 
were ignorant of facts disclosed in previous proceedings relating 
tothe position of Harbans Singh and Bur Singh which it was 
‘thought probable he would remember, but they do not go so fat 
as to reject or discredit his testimony. Indeed Jagan Nath was 
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not cross-examined on these points, and there is really nothing 
in them whichis not susceptible of explanation without reflecting 
in any way on his independence and good faith as a witness. 


With regard to the Rev. Mr. Chatterji it was suggested 
apparently as a circumstance of suspicion against him that he 
had at one time bought a piece of land for his Mission from Shib 
Singh ; but there is nothing to show that the transaction was not 
a normal and perfectly proper matter of business. 


No suggestion is made against the good faith of the doctors 
or of Mahdo Ram, 


The onus of proving the testamentary capacity of S hib 
Singh of course lies on those by whom the will is propounded 
and in their Lordships’ opinion they have discharged that obli- 
gation by the evidence indicated above. Such evidence is not 
displaced by mere proof of serious illness and of general in- 
temperance, and yet that is as far as.the evidence of the respon- 
dents can fairly be said togo. So far as the charge of undue 
influence is concerned, all that is shown on the part of those 
attacking the will is that there was motive and opportunity 
for the exercise of such influence by the defendants, and that 
some of them in fact’ benefited by the will to the exclusion of 
other relatives of equal or nearer degree. Circumstances of that 
character may sometimes suggest suspicion and would cer tainly 
lead the court in the present case to scrutinise with special cate 
the evidence of those who propound the will; but in order to 
set it aside there must be clear evidence that the undue influ- 
ence wasin fact exercised, or that the illness of the testator so 
affected his mental faculties as to make them unequal to the task 
of disposing of his property. 

Such evidence is not only lacking in this case, but, in the 
opinion of their Lordships, the circumstances attending the 
making and execution of the will are not reasonably consistent 
with it. 

Their Lordships willtherefore humbly advise His Majesty 
that this appeal should be allowed with costs, and the judg- 
ment of the Chief Court set aside and that of the District Court 
restored with costs in both courts. 
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IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. l 


[ON APPEAL FROM THE JUDICIAL COMMISSIONERS CouR?, OUDH.] 


Present :—Lord Macnaghten, Lord Mersey, Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali. 


Mahomed Bakar and another .. Appellants* 
V. 
Nawab Mirza Muhammad Bakar Ali 
Khan and another .. Respondents. 
Law of Oudh—Settlement—Obligation to release the property setiled— Mahomed 
Trust— Adverse possession. Bakar 
At the time of the first settlement of Oudh in 1859 a lady applied as ees 


malik for settlement of the villages in suit. Her claim was opposed bya Muhammad 
Nawab, who was in possession, on the ground that he was entitled to remain Bakar. 
in possession until certain monies, which he had disbursed on her account, 

were paid off. That objection was upheld and the settlement was made with 

the Nawab “© in accordance with possession,” and the lady was directed to 

proceed by a separate application to get the property released by payment of 

the money due by her. In1867, when the regular settlement of the Pro- 

vince was in progress, the lady's application for settlement of the villages 

with her was again resisted by the Nawab on the ground that they were 

iueluded in the Sanad granted hy Government to him, and dismissed on the 

31st October, 1868. The suit was instituted in 1905 to recover possession Of 

a half share in the villages, and it was contended that the proccedings in 

1859 constituted the Nawab a trustee on behalf of the body - 


Held, that the co-relative obligation that lay on the Nawab to release 
the property on payment of the money did neither create a trust nor consti- 
tute the Nawab a trustee for the lady ; that,in 1867, when the lady applied 
for the regnlar settlement, an adverse title was distinctly set up by 
‘ the Nawab, and from the 31st October, 1868, the date of the dismissal of 
her application, the Nawab’s possession was adverse to the lady ; and that 
the suit was, therefore clearly barred. 


[Hasan Jafar v. Mahammad Askaril distinguished.] 


Appeal from a decree of the Court of the Judicial Commis- 
sioner of Oudh (hereinafter called the “ Appellate Court ” )» 
dated the 22nd July, 1907, which set aside a decree of the Sub- 
ordinate Judge of Tahsil Biswan, in the District of Sitapur, in 
Oudb, dated the 29th, August, 1905, and dismissed the suit of the 

plaintiffs, the present appellants, with costs. 


The suit, which was decreed by the Subordinate Judge, 
was brought by the appellants againt the respondents, Nawab 
Bakar Ali Khau and another, for possession of a half share in 
six villages in the plaint, and the main question for determina- 


* 1910 Nov. 9,.10 & Dec. 2. I. (1899) L R. 26 I. A. 229. 
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tion iu the appeal was the effect of the re-settlement of the Pro- 
vince of Oudh after the confiscation of all proprietary rights in 
the year 1858. The appeilants’ case, as made out in their plaint, 
was as follows :— 


They were the representatives in interest of one Kazi 
Muhammad Azhar. The respondevts were the representatives 
in interest of one Nawab Manau war-ud-daulah, hereinafter called 
the “ Nawab.” 


In the year 1849 Musammat Wazir-un-nisa, the wife of Kazi 
Mahammad Azhar, above mentioned, was the proprietor of six 
villages named—(r) Rakhnapur, (2) Lalpur, (3) Dingarpur, (4) 
Kuli Muhammadpuz, (5) Patti Danialpur & Gharmalpur, aud (6) 
Nagai Mallanpur, and in that year they were, at her instance, 
included in the Kabuliat of the Nawab, z. e., the Nawab paid 
the Government revenue to the King of Oudh leaving unaffected 
the zemindari title and possession of the lady. i 


The first summary settlement in the year 1856 was made 
with the Nawab, At the time of the 2nd summary settlement in 
the year 1858 various claims to settlement of these villages were 
advanced. On the 2nd January, 1859, the widow of Kazi Maho- 
med Azhar lodged her petition for settlement, basing her claim 
on herrights as owner. During the course of the proceedings 
the statement of her agent, Husain Khan, was recorded, as also 
statements of Syed Ali Husain, the Nawab’s agent, and of the 
Ganungo of the Perganah. The Ganungo proved the proprie- 
tary title of the said lady, and Syed Ali Husain asserted that the 
villages had been included in the Nawab’s z/aka since 1849, 
and that the settlement of 1856 had been made with the Nawab 
because of the consent of the original zemindar. He asked for 
settlement on the ground that eight years’ arrears were due to his 
client, and added that whenever the original zemindar paid off 
the money he would get the village released. 


On the 19th February, 1859, the Extra Assistant Commis- 
sioner of Sitapur made an order in terms set out in their Lord- 
ships’ judgment. 

On the 24th February, 1859, the Settlement Officer confirm- 
ed the said order. 


At the Regular Settlement claims to the proprietary interest 
in the said villages were dismissed on the ground that they werc 
included in the Saxad granted to the Nawab. 
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On the 15th Mareh, 1871, the Settlement Officer refused to Mahomed 


: : : : k 
decree the said lady an .under-proprietary right in’ the whole of pa 
the said villages, but on the 3tst August, 1871, she was granted ae aka 
a decree for under-proprietary rights of a limited character. Bakar. 


On the death of Musammat Wazir-un-nisa, her daughter’s 
sons, the second respondent and his brother, Muhammad Taki, 
became her heirs. Mahammad Taki died in March, 1902, and 
the appellants, who were his son and daughter, became his 
heirs. 


The plaint concluded with a prayer that a decree should be 
passed for possession of one-half of the said villages in dispute 
upon payment into court of Rs. 1,651, or such other sum as the 
court should determine, upon a day to be named by the court, and 
that all necessary directions in that behalf should also be given. 


The first defendant denied the existence of any trust or 
mortgage, and resisted the claim on the grounds, zn/er alia, that 
the suit was barred by time as the defendant and his predeces- 
sors in title had been in adverse and proprietary possession 
of the property in dispute for a long time ; and that the effect of 
the settlement proceedings was to confer a proprietary title on 
the first defendant and his predecessors in title. 


The Subordinate Judge framed eleven issues for trial, of 
which only the first, third, sixth and seventh are now material. 


They were settled as follows :— 


(1) Was the proprietary right in the villages in the suit 
conferred on Musammat Wazir-un-nisa after the confiscation of 
the proprietary rights in land asstated. in paragraphs g and io of 
the plaint ? 


(3) Is the status of Munauwar-ud-daulah that of lien-holder 
or mortgagee in respect of the villages in suit as alleged ? 


(6) Has the defendant No. I been in adverse possession of 
the villages in suit for more than twelve years before this suit? 


(7) Is the suit barred by the period of the limitation ? 


The Subordinate Judge found that the proprietary title of the 
villages in dispute was conferred upon Musammat Wazir-un-nisa 
aud the settlement was made with the Nawab as a mortgagee or - 
lien-holder ; that the Nawab was a lien-holder; that the first 
_ defendant was not in adverse possession of the villages in suit for 
more than twelve years; and that the suit was not barred by 
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limitation. He held that the plaintiffs were entitled to a decree 
for possession of the property in suit on payment of Rs. 1,651 
less the cost of the suit, and he ordered that ifthe plaintiffs failed 
to pay the amount onor before the, end of January, 1906, they 
should be debarred from redeeming the property in suit, and 
their suit should stand dismissed with costs. A decree was 
accordingly made. 


On appeal the Court of the Judicial Commissioner decided 
that the proprietary interest was in the Nawab, and that nothing 
in the settlement or otherwise imposed on him any obligation to 
restore possession of the said villages to the appellants ; and also 
ruled that their suit was barred (1) by the failure of their prede- 
cessors to set up a case of trust in 1867 and 1870, and (a) by limi- 
tation. - The suit was accordingly dismissed with costs. - 


The appellants, thereupon, appealed to His Majesty in 
Council. 


De Gruyther, K. C., and Ross for the appellants :—It is 
contended that by virtue of the Governor-General’s lett er of 
Ioth October 1859, and S. 3 of the Oudh Estates Act (Iof 1859) a 
permanent and absolute title was conferred upon the contest- 
ing respondent. But it has been held that a person who has 
been registered as ataluqdar under that Act, and has thereby 
acquired a taluqdari right in the whole property, may neverthe- 
less have made himself trustee of a portion of the beneficial in- 
terest in lands comprised with the taluka for another—Thakur 
Hardeo Bux. Thakur Fawahir Singh! and Hasan Fafar v. 
Muhammad Askart?. The order dated the gth January 1859, in 
this case creates an implied trust and the settlement was made 
under that order on the predecessor of the coutesting respondent 
asa trustee. The suit is, therefore, not barred by Art. 144 of the 
Limitation Act, 1877. The only question is whether a person 
in possession under that order would be in adverse possession 
from the date of that order. It issubmitted that as the matter 
stands on record there was never any- adverse possession. In 
1867 the Revenue Officers having regard to their instructions 
had no jurisdiction to entertain the appellants’ claim to a reguiar 
settlement—Oudh Parliamentary Papers (1865), paras 17 and 
aI, pp. 53 and 55. It cannot, therefore, be contended that there 
was, at the time of the regular settlement, a settlement on the 





x. (1877) I. L. R.4 I. A. 178, at p. i92 ef seg., and at p. 197. 
2, (1899) L. R. 261 A. 229 at p. 232. i 
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predecessor of the contesting respondent as a proprietor: Settle- Mesomcd 
akar 
ment was made on him asa trustee. v 


Mirz: 
[Lord Macnaghten.—There is no trust here. The lady had Muhammad 
only an option, which she did not exercise.] Pakar: 


Reference was also made to the Oudh Estates Act (I of MEREEN 
1869) S. 5, and Compendium of Oudh Taluqdari Law, by J. G. 
W: Sykes, pp. 13, 64, 161, 168 and 285. 


Sir Robert Finlay, K.C., and B. Dube for the first res- 
pondent, were not heard. 


The Judgment of their Lordships was delivered by 


Mr. Ameer Ali :—This appeal arises out of a suit brought 
by the plaintiffs to recover possession of a half share in certain 
villages in the District of Sitapur, in Oudh. The villages in 
question belonged originaily to one Kazi Muhammad Azhar, 
but some years prior to the annexation, either for convenience in 
the payment of Government demands or from motives of greater 
security, they appear to have been included, with the consent 
of Muhammad Azhar’s widow Wazir-un-nissa, in the z/aka or 
estate of Nawab Munauwar-ud-daula, the ancestor of the princi- 
pal defendant in the case, Thus in 1859, when the first settlement 
of the province was carried out, the villages were found to be in 
the possesssion of Munauwar-ud-daula. On that occasion 
Wazir-un-nissa applied as malik or owner for settlement of the 
villages, The claim was resisted by the Nawab’s agent and 
was ultimately dismissed. It is upon the orders passed by 
the Extra Assistant Commissioner in the settlement proceeding, 
coupled with certain statements made by the Nawab’s agent, 
that the present action is based. On the 21st of January 1859, 
in answer to a question by the settlement officer as to his ground 
of objection to Wazir-un-nissa’s claim, he stated as follows:— 

“ A,—This village has been includedin our (my client’s): Ilaka for 
the last seven or eight years it neither being mortgaged nor sold. But the 
arrears for eight (not clear in the original) years regarding this village are 
still due to us (my client). Whenever the original Zamindar, z.¢., the clai- 


mant, will pay off our (my client’s) money he will get the village released 
There is no other objection.” ; 


« Q,.—Who mortgaged this village to you (your client)? 


« A.—We (my client) got this village from the wife of Kazi Mahammad 
Azhar. We know nothing about the claim of Karmat-yl-lah,’’ 


*4 
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And on the r9th of February 1859 the Extra-Assistant | 
Commissioner made the following order.:—~ 


‘‘ The objection of the Agent of Nawab Munanwar-ud-daula is that she 
at her own instance got the villages included into his Taluk, hence she can 
get the villages released on payment of the arrears and takavi. As the facts 
of the case have been recorded in detail, therefore it is ordered that the 
kabuliat shall remain as usual in accordance with possession in the name 
of the Agent of Nawab Munauwar-ud-daula, The claim of the Thakurs who 
have been out of possession for r00 years, is dismissed. The Zamindari 
right of the wife of Kazi Muhammad Azhar appears to be correct. She 
Should file a separate application to have the money due to the Agent to - 
Nawab Muauwar-ud-daula settled by arbitration and have her villages 
released. Whenever the villages, on payment of the money due to Nawab 
Munauwar-ud-daula, are released, the mortgagees shall be at liberty to put 
forward their claim. Let the file be submitted to the Deputy Commissioner 
for perusal and approval.” 

As the proceedings related to a number of villages similar 


orders appear to have been recorded on other dates. 


On the 24th of February, 1859, the Deputy Commissioner, 
to whom the matter was submitted for approval, confirmed the 
settlement with Munauwar-ud-daula and dismissed Wazir-un- 
nissa’s claim. 


For the next eight years no action seems to have been taken 
in respect of the property in suit, but in 1867 when what is 
called the regular settlement of the province was in progress, 
Wazir-un-nissa, in conjunction with her daughter Kutb-un-nisa, 
applied that the villages might be settled with her. Her 
claim was again resisted on the ground that they were included 
in the Sanad granted by Government to the Nawab. Her ap- 
plication for settlement was accordingly dismissed on the 31st 
October, 1868. Two years later the two ladies applied for sub- 
settlement in respect of the villages in question, but as they 
could not prove possession within the period prescribed by law, 
their application was rejected on the 30th of August, 1871. 


“Their rights, however, to naukar allowance and other dues 


were admitted and affirmed iu proceedings taken about the same 


_ time. 


In 1873 Wazir-un-nissa and Kutb-un-nisa transferred by a 
deed of gift their right and interest in the said villages to defen- 
dant No. 2 who is the son of another daughter of Muhammad 
Azhar. In 1898 the defendant No. 2 instituted a suit against 
the defendant Bakar Ali Khan ‘to recover possession of those 


1 
[i 
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villages. His claim was dismissed by the first court, but was 
compromised on appeal. 
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The present action is brought by the sou and daughter of a be nee. 


brother of defendant No. 2, who claim to be entitled to a half 
‘share in the property in suit, Their contention is that the pro- 
ceedings in 1859 constituted the ancestor of Bakar Ali Khan 
either a mortgagee or trustee on behalf of Muhammad Azhar’s 
widow. The latter position was abandoned in the first court 
where the case was tried, on the basis that the Nawab was a 
mortgagee or lien-holder. The Subordinate Judge upheld ‘the 
plaintiff's contention, and made a decree in their favour under 
S. 92 of the Indian Transfer of Property Act (IV of 1882)?for 
“ redemption ” on payment of a sum specified. 


On appeal by the defendant Bakar Ali Khan, the Judicial 
Commissioners have held the suggestion that Government settled 
the properties with the Nawab as trustee for Wazir-un-nissa, or 
that he undertook to hold the same as trustee for her, to be un- 
tenable. On the question whether the plaintiffs were entitled to 
any relief on the ‘hypothesis that he was a mortgagee, they 
he'd that S. 6 of Act I of 1869 wasja bar to the action. They 
accordingly dismissed the suit. 


The plaintiffs have appealed to ‘His Majesty in Council, 
It is conceded on their behalf that, having regard to the pro- 
visions of S. 60f Act I of 1869, their claim for redemption 
cannot be sustained, But it is contended that as the settlement 
with the Nawab was made subject to the rights of Wazir-un- 
nissa, who was declared entitled to recover possession of the 
villages on payment of the money due from her, the present suit 
comes strictly within the principle enunciated by this Board 
in Husan Yasar v. Muhammad Askari*. Their Lordships 
agree with the Judicial Commissioners in holding that the 
facts of two cases are not at all analogous. In Hasan 
Jafar v. Muhammad Askari? the settlement was effected, 
with the person who took it on a distinct understanding which, 
in their Lordships’ judgment, constituted him a trustee for his 
co-sharers who were not present at the time. 
rt or 
i I (1899) I. L.R. 26 C. -879. 
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In the present case, the Settlement Officer's proceedings can 
bear no such meaning. The Nawab was in possession of the 


Muhammad Villages by virtue of some arrangement regarding the exact nature 


Bakar, 


Aineer Ali. 


of which there is no evidence. At the time of settlement he or his 
agent opposed the claim of Wazir-un-nissa to have the properties 
settled with her, on the ground that he was entitled to remain 
in possession until the moneys he had disbursed on her account 
were paid off. That objection was upheld, and settlement was 
made with the Nawab “in accordance with possession,” and the 
lady was directed to proceed by separate application to get her 
property released by payment of the money due by her. In their 
Lordships’ judgment there is no warrant for the contention that 
the correlative obligation that lay on the Nawab to release the ` 
property on payment of the money created a trust or constituted 
him a trustee for Wazir-un-nissa. No step appears to have been 
taken by her in compliance with the directions of the settlement 
officer; and the Nawab was allowed to remain in possession of the 
property without any attempt on her part to get it released. In 
1867, when she applied for the regular settlement of the village 
an adverse title was distinctly set upon his behalf. From the 
date of the dismissal of her application in 1868 on the ground 
that they were included in his talukdari sanad the Nawab’s 
possession was adverse to her. The present suit was not institut- 
ed until 1905 and is thus clearly barred. The appeal, there- 
fore, fails and must be dismissed with costs. And their Lord- 
ships will humbly advise His Majesty accordingly, 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 
[ON CONSOLIDATED APPEALS FROM THE HIGH COURT 
OF BENGAL]. 


Present:—Lord Macnaghten, Lord Mersey, Lord Robson, 
Sir Arthur Wilson and Mr. Ameer Ali. 


Kumar Chandra Kishore Roy -- Appellant* 
Vs 
Prasanna Kumar Dasi -. Respondent. 


IgIo, Nov. 2 and-3, and Dee. 2. 
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Indian Succession Act (X of 1865) S. S. 3. and 187 —Will—Construction— 
Bequest in a clause Standing by itself—Marviage—Uncertain or future event 
—Suit to recieve arrears o f maintenance under a will—Probate—Grant of 
Letters of Administration with the will annexed—Subsequent limitation of 
the grant by the High Court, effect of—Fomat alteration of the original 
gvant— Probate subsequent to the institution of the suit but before decree. 


A testator, who died in 1879, made provision for histwo daughters in 
his will in a clause set out in their Lordships’ judgment. One of the two 
daughters married in 1888 and the other in 1889, and they went to livein 
separate houses, It was contended that in view of S. 111 of the Indian 
Saccession Act (X of1865) the bequest in the said clause never took effect in 
as much as the bequests to the daughters were given only in the uncertain 
event of marriage, which did not happen in the lifetime of the testator: 

Held, that the will dealt with the maintenance allowance for the daugh- 
ters in a clause which stood by itselfand which must be read by itself; 
that (on the construction) the clause contained no reference to marriage or 
any other future event, and the payment of the maintenance was, therefore, 
not made contingent on the marriage of the daughters; and that, asa 
consequence, S. 111 of Act X of 1865 did not apply. 


The plaintiff brought the suit to recover arrears of maintenance alleged 
to be due to her under her father’s willin September, 1900, when no letters 
of adininistration had been granted. In October, 1901, the testator’s widow 
obtained from the District Judge a grant of letters of administration with 
the will annexed. On appeal that grant was modified by the High Court 
in February, 1903, by limiting it to the realisation of the maintenance 
provided for the widow by the will. The letters granted by the District 
Judge were never formally altered in conformity with the order of the 
High Court on account of the death ofthe widow. The plaintiff's suit was 
decreed in Deceinber, 1903. It was contended that S. 187 of the Indian Suc- 
cession Act (X of 1865) was a bar to the suit: 


Held, that “ probate ” as defined in S. 3 of the Indian Succession Act 
(X of 1865) was-in fact obtained from the District Judge, and the provisions 
of S. 187 of that Act were, therefore, strictly complied with ; that the subse- 
quent limitation by the High Court, even if right, was immaterial; and that 
the court was competent to deal with the case as the provisions of S. 187 of 
Act X of 1865 were complied with before it decreed the snit. 

Two consolidated appeals from a judgment and two decrees 
of the High Court at Calcutta, dated the 29th May 1906, afirm- 
ing a judgment and-two decrees of the District Judge ot 
Rungpore, dated the 23rd April, 1904, which said last-mention- 
ed decrees had affirmed a judgment aud two decrees (except as 
toa small portion of the interest payable) of the Subordinate 
. Judge of Rungpore, dated the 23rd December, 1903, granting 
each of the plaintiffs money decrees as prayed forin their 
espective suits. 
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` 


ouu Kumar Shyam Kishore Roy, father of the parties, died on 
Kishore the 3rd Sraban, 1286 (=18th July, 1879), leaving him surviving | 
> the foilowing amongst other persons :— 
P on og : y : i 
aa i. Rani Pran Kishori, first wife. 
Dasi. 


ii. Rani Basanta Kumari, third wife. 
iii. Prasanna Kumari Dasi =] daughters by his third wife, 


Y 


the respondents respective- 
ly, in the present consoli- 


dated appeals. — 
The will, dated the roth Magh, 1284 (28th January, 1878) 
of the said Kumar Shyam Kishore Roy contained amongst 
others, the following provisions :— 


iv. Srimati Sarat Kumari Dasi 


i. Rules for the exercise of permission previously granted to 
his said two wives by two registered deeds, dated Chaitra, 1281 
‘(= March-April, 1875) to adopt sons. (Paragraph r). 

ii. The maintenance allowance to be paid, amongst others 
to the said two daughters, and the conditions which were to 
govern the amount of such allowance. (Paragraphs 9 and 6.) 

After the death of the testator, Rani Pran Kishori, in ac- 
cordance with the provisions of that will, adopted the appellant. 

During the minority of the appellant the estate was managed 
by the Court of Wards. 

After the marriages of the said two daughters, which took 
place respectively in Phlalgan, 1294 (March, 1888) and in 
Assar, 1296 (July, 1889) they each lived in a separate house 
and each received, in accordance with the terms of the will, a 
maintenance allowance of Rs. 50 per mensem from the Court of 
Wards. 


The appellant received possession of the estate from the 
Court of Wards on the 6th May 1296, after which date only a 
small portion of the said allowance had been paid. 

In consequence the said daughters, on the 17th September, 
1900, filed separate suits in the Court of the Subordinate Judge 
of Rungpore setting out the above facts and claiming the: 
arrears of maintenance due together with interest. 


The appellant, by his pleas, filed on the and January, 1901, 
contended (ster alta)— 
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(1) That as no probate or letters of administration with the 
will annexed had been granted to any one, the claims were not 
maintainable. 


(2) That on a true construction of the will the bequests 
regarding the maintenance allowances were bad in law, in as 
much as the allowances were dependent upon th happening of 
a specific uncertain event, vzz., marriage, which said event 
happened after the death of the testator. 


While the daughters’ suits were pending Ravi Pran Kishori 
applied to, and obtained from, the District Judge of Rungpore a 
grant of letters of administration with the will annexed. The 
High Court, on appeal, by its order, dated the 24th February, 
1903, modified the said grant “ by limiting it to the realisation 
of the maintenance allowance provided for her by the will.” 
Before the District Judge could recall and alter the said letters 
granted by him so as to bring them into conformity with the 
said order of the High Court, the said Rani died. 


Thereafter the appellant raised a further contention, vtz., 
that as the effect of the said order of the High Court, dated the 
24th February, 1903, was to cancel the said letters of adminis- 
tration granted by the District Judge, and as no other letters 
had been or could be issued, the suit was not maintainable, 
having regard to S. 187 of Act X of 1845. Clauses 6 and g of 
the will were in the following terms :— 


“6. As long as the sons will remain minors, the first wife, 
“until that time, will get a monthly allowance of Rs. 50o from 
« month to month on account of maintenance, and if she has a 
“(minor son, such son will get Rs. 25, and my daughter, Srimati 
“ Raj Lakmi, if she remain joint in food with my first wife, 
" will get Rs. 15 on account of her maintenance, in all Rs. 90, 
‘and the third wife will get a monthly allowance of Rs. 50 for 
“ her maintenance, and if she has a minor son, such minor son 
“will get an allowance of Rs. 25, and the four daughters born 

“of her womb will get an allowance of Rs. 60, at the rate of 
“Rs. 15 for each daughter as long as they remain joint in food 
“with their mother, in all Rs. 135. They will be able to realise 
“the amount of monthly allowance fixed by me, and the executor 
s will be personally liable for the loss and damage on account of 
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“suit for the same. Except getting the fixed monthly allowance 
“the two wives will not be able to interfere with my property 
“moveable and immoveable.” 


‘o. Srimati Rajlakhi is the daughter born of the womb of 
“my second wife, Brajangaua, deceased, and there are four 
“ daughters born of the womb of my third wife, Basanta Kumari, 
“ being in all 5 daughters, who are alive, out of them, Rajlakhi, 
“ the daughter of the second wife, Rajkumari, the daughter born 
“of the womb of the third wife, have been married. If they 
“ desire to live in separate houses, and when the remaining three 
“daughters will be married and if they desire to live in separate 
“houses, the person in whose management my movable and 
“immovable property will be at that time, will make 5 separate 
“houses for the daughters in the vicinity of my house, from the 
‘‘income of my moveable and immoveable property. For the 
“maintenance of my daughters I fix an allowance of Rs. 1,200 a 
“year for srimati Rajlakhi, Rs. 600 a year for Srimati Raj 
“Kumari, Rs. 600 a year for Srimati Hara Kumari, Rs. 600 a 
“year for Srimati Prasanna Kumari, and Rs. 600a year for 
“Srimati Surat Kumari. As long as the daughters will live in 
“the separate houses in this place, they will get the fixed 
“allowances respectively. The executor appointed for my 
“ property or my heirs and successors or the executor will not be 
“able to make any objection, and even if they make objection, 
“the same will not be granted. Butif the daughters do not 
“live in this place they will get at the rate of Rs. 10, In 
“default of daughters and daughters’ sons no other heirs of 
“them will get the allowance. If the daughters die childless 
“and if the sons-in-law live in this place, each of them will get 
“a monthly allowance at the rate of Rs. 25 during their life- 
“time. After his death no other heir will get the said 
“allowance.” 


The Subordinate Judge of Rungpore delivered, on the 23rd 
December, 1903, judgment granting the said two daughters 
decrees as prayed. 

Against the said decrees the appellant appealed to the 
District Judge of Rungpore, who upheld the said decrees (except 
as to a small partion of the interest claimed), and on the 22nd 
April, 1904, dimissed the said appeals with costs. 
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The appellant, thereupon, lodged second appeals in the 
High Court at Calcutta. The said appeals were dismissed, 
and the said decrees of the District Judge upheld by the said 
High Court’s judgment and decrees, dated the 29th May, 1906. 

The appellant then appealed to His Majesty in Council. 

Sir Robert Finlay K. C., and E. U. Eddis for the 
appellant :—The bequests to the respondents are given in the 
event of marriage, but the happening of marriage is an un- 
certain event, and unless it happens during the lifetime of the 
testator, the bequests do not take effect—Indian Succession Act 
(X of 1865), S. rrr. Here the testator died in 1879 and one of 
the respondents married in 1888 and the other in 1889, ‘They 
cannot, therefore, succeed in their claim. 


[Lord Macnaghten :—What do you say as to S. 107 of that 
Act ?] 


The illustrations to that section show that there must be a 
definite time stated inthe will within which the uncertain event 
must happen. 


Again, the District Judge granted letters of administration 
with the will annexed to one of the widows, but on appeal the 
High Court limited that grant to the realisation of her mainte- 
nance allowance under the will. The widow died thereafter, 
and the letters of administration in conformity with the Order 
of the High Court have never been granted. The claim of the 
respondents is, therefore, barred under S. 187 of the Indian 
Succession Act (X of 1865). In any case no letters of admini- 
stration were obtained before the institution of the suit, which on 
that ground alone fails under the said S. 187. Reference was also 
made to the Indian Succession Act (X of 1865) Ss. 26, r19, 
125, 130, 180 and 18r. 


D. Gruyther, K. C, and O Gorman, for the respon- 
dents :—Provison for maintenance is not dependent upon mar- 
riage ascontended. The only condition is that the respon- 
dents should live in separate houses to entitle them to Rs. 600 
per year. This condition has already been satisfied, and the 
claim is good. S. 11x1 of Act X of 1865 does not apply. 


The whole of the Indian Succession Act, 1865, is not applic- 
able to the Hindus, but only the sections specified in S. 2 of the 
Ed 
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Hindu Wills Act(XXI of 1870), are applicable to them. S. 187 of 
the Indian Succession Act was made applicable to the Hindus in 
1881 by S. 154 of the Probate and Administration Act (V of 1881) 
The will was proved in 1879 and probate was obtained in that 
year. S. 187 of the Indian succession Act, therefore, does not ap- 
ply to the present case. Again, one of the widows applied for 
letters of administration under S. 23 of Act V of 188r and such 
letters were granted to her with the will annexed. The word 
‘ probate” in S. 187 of Act X of 1865 is defined in S. 3 of that 
Act, and it is submitted that the requirement of S. 187 is here 
satisfied according to that definition of “ probate.” It is conten- 
ded that after the order of the HighCourt limiting the grant was 
made, the letters of adminstration were not formally altered and, 
therefore, the suit is barred. That means that the suit 
is barred because the formal paper, called the probate, is 
not taken out. But in India “probate” has a statutory 
meaning as defined in S.3 of Act X. Probate is conclusive 
as to the validity and the contents of a will :—Bal Gan gadhar 
Tilak v. Sakwarbat*. Itis enough if the probate is granted 
before passing the decree. The judgment of the High Court is 
tight. Reference was made to the Indian Succession Act z of 
1865), Ss. 181, 184, 196 and 197. 


Eddrs, in reply, as to the meaning of word the “probate”, 
referred to Mohamidu Mohtdeen Hadjiar vw. Pitchey? 


The judgment of their Lordships was delivered by 


Lord Mersey :—These are two appeals'from the judgment 
and decrees of the High Court at. Fort William, in Bengal, dated 
the 26th May, 1906, confirming a decree of the District Judge of 
Rungpur dated the 22nd April, 1904, which confirmed a decree of 
the Subordinate Judge of Rungpur, dated 23rd December, 1903. 
The suits were brought bytwo Hindu ladies, daughters f one 
Kumar Shyam Kishore Roy, deceased, against the appellant 
who is adopted son of the deceased, to recover arrears of mainten- 
ance alleged to be due to them under their father’s ‘will. The 
appellant denied that the respondents were entitled to any 
maintenance under the terms of the will, and further objected 
that they were not competent to maintain their suits inasmuch 





1. (1902) I. L. R. 26 B. 792jat p. 797. 2, (1894) A, C. 437 at p. 442, 
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as they had not obtained letters of adminstration to their father’s 
estate. 


The facts, so far as they relate to the first point are as fol- 
lows :—On the 18th July 1879 Kumar Shyam Kishore Roy died, 
He left no son, but he lett two of his wives, namely, Rani Pran 
Kishori and Rani Basanta Kumari, surviving him. By the latter 
wife he had had two daughters who are the preseut.respondents. 
He had made a will, dated the 28th January, 1878. This will, 
together with certain deeds previously executed by the testator, 
granted permission to the wives tc adopt sons, and in accordance 
with this permission the widow Rani Pran Kishori adopted the 
appellant. At this time the appellant was a minor. The will 
makes provision for the wives and for the two daughters. The 
clause in the will relating to the two daughters, omitting irrele- 
vant words, is as follows :— 


“When they will be married and if they desire to live in 
separate houses the person in whose management my property 
will be at the time will make separate houses for them in the 
vicinity of my house from the income of my property. For the 
maintenance of my daughters I fix an allowance of Rs. 600a 
year for Srimati Sarat. As long asthe daughters will live in 
the separate houses in this place they will get the fixed allow- 
ances respectively ; but if the daughters do not livein this place 
they will get Rs. 10.” . 


The two daughters married ; the one in 1888 and the othe 
-in 1889 ; and they went to live in separate houses The estate 
was at this time under the management of the Court of Wards) 
the appellant being stilla minor. The Court, after the respec” 
tive marriages, paid to each of the ladies the Rs. 600 per annum 
as provided by the will. The appellant came of age in 1896 
and then entered into possession. He has refused to make the 
allowance to the ladies, alleging that the clause in the will 
providing for the allowance is void by reason of the provisions 
contained in S. xxr of the Indian Succession -Act (Act .X of 
1865). Hence these two suits. Section rrr of the Succession 
Act is as follows :— 


' “ Where a legacy is given, if a specified uncertain event 
shall happen, and no time is mentioned in the will’ for the occur- 
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rence of that event, the legacy cannot take effect unless such 


event happens before the period when the fund bequeathed is 
payable or distributable.” 


It is contended on behalf of the appellant that the bequests 
to the daughters were given only in the uncertain event of marri- 
age, and that as that event did not happen in the lifetime of the 
testator the bequests never took effect. Their Lordships are of 
opinion that this contention is not well-founded. 


The payment of the maintenance is not made contingent on 
the marriage of the ladies. The will deals with the mainten- 
ance in a clause which stands by itself and which must be read 
by itself. The clause contains no reference to marriage-or to any 
other future event. Section 111, therefore, has no bearing on the 
coustruction to be put on the bequest. 


The facts relating to the second point are as follows. At 
the time when these suits were instituted (September 1900) no 
letters of administration had been granted ; but while the suits 
were pending, namely, on the 7th October rgor, the widow Rani 
Pran Kishori obtained from the District Judge of Rungpur a 
grant of letters of administration with the willannexed. This 
graut was subsequently modified by a judgment of the 
High Court, dated the 24th February 1903, by limiting 
it to the realisation of the maintenance allowance provided 
for the widow by the will. Before the District Judge could 
recall and alter the said letters so as to bring them into con- 
formity with the judgment of the High Court the widow died. 
Thus the said letters never were formally altered. Upon these 
facts the appellant contended that, having regard to S. 187 of 
the Indian Succession Act, the court was not competent to 
grant the relief prayed for. Sec. 187 is as follows :— 


“ No right as executor or legatee can be established in any 
Court of Justice unless a’court of competent jurisdiction within 
the province shall have granted probate of the will under which 
the right is claimed, or shall have granted letters of administra- 
tion under the 180th section.” 


The 180th section here referred to relates exclusively to 
wills proved elsewhere than within the province and provides 
for grants of letters of administration upon the production of 
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authenticated. copies of such wills; the section has no rele- - 


vancy to.the case now under consideration, for here the letters of 
administration were granted within the province. The question 
therefore turns entirely on the effect of the first part of S. 187 
which requires that before the right ofa legatee can be esta- 
blished, probate of the will shall have been granted by a court 
of competent jurisdiction, within the province. By Cl. 3 of the 
Act probate” is defined as meaning “the copy of a will 
certified under the seal of a court of competetent jurisdiction, 
with a grant of administration to the estate of the testator.” 
Their Lordships are of opinion that “ probate” as here defined 
was in fact obtained. The will was proved before a court of 
competent jurisdiction within the province and that court duly 
issued to the widow a certified copy of the will under the seal 
of the court with a grant of administration to the estate of the 
testator. -The provisions of the section were, therefore, strictly 
complied with. The subsequent limitation of the grant to so 
much of the estate of the deceased as might be sufficient to satis- 
fy the widow’s claim, even if right, appears to their Lordships 
to be immaterial. Itis then said that even if the provisions of 
S. 187 were complied with, the compliance was after suit 
commenced, and was therefore too late. Their Lordships, how- 
ever, are of opinion that, as the compliance was before decree, 
the court was fully competent to deal with the case. Their 
Lordships will humbly advise His Majesty that the appeal 
should be dismissed and with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt, Chief. Justice, 


and Mr. Justice Parker. 
Stinivasaiengar alzas Seshaiengar .. Appellant* in Nos. 
l I, 2, and 3 

v. (Respondent in No. 28.) 

- Sivasubramaniam Pillai, Minor, 

< by his mother and guardian 

Vallimayilammal and another .. Appellant, in No. 28 
(Respondent in No. 1.) 


Inam—Land revenue in kind grantedas inam—E feci of Government 
commutation of revenue into cash, on inam—Agreement to accept revenue at 
‘ olugu’ rate by inamdar, effect of—Reversion to revenue in kind, 


$8, A. Nos. 1, 2,3 and a8 of 1887. and August, 1887, 
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Where an inam was the ¿irva in kind or the right to receive 
a share in the produce which the Government would be entitled to receive, 
it does not necessarily follow that because the Government has for along 
term of years commuted its right to a sharein the produce for a money 
payment that the inamdar is bound to do the same. 

Even ifthe inamdars once agreed to accept the revenue, at the olugu rate 
prevailing in the village it isopen to them to reverteither to a division 
of the produce or to commutation at an altered rate, A 

Second appeals from the decree of the Subordinate Judge’s 
Court at Tinnevelly in A. S. Nos. 68, 70, and 21 of 1885, present- 
ed against the decrees of the Court of the District Munsif 
of Tinnevelly in O. S., Nos. 55, 57 and 56 of 1883. 

S. Subramaniam and R. Sadagopa Chariar for apellants in 
S. A. Nos. 1, 2 & 3 of 1887, 

C. Ramachandra Rao Sahib tor respondent in S. A, Nos. 1, 
2, & 3 of 1887, 

C. Ramachandra Row Sahib for appellant in S. A, No. 28 
of 18 ` f 

S. Subramaniam and R. Sadagopa Chariar for `res- 
pondent in S. A. No. 28 of 1887. 

These second appeals coming on for hearing, the Court 
made the following 

t ORDER :—The three ladies sold the land but reserved the 
Inam, and the plaintiff is the present Inamdar. The Subordinate 


_ Judge has treated the plantiff’s claim as if he only succeeded as the 


heir to the ladies, bui has not considered the further question as 
to whether,he is not entitled to succeed to the full right of the 
Inamdar. The Inam was not enfranchised at the date of sale. 
The plaintiff is entitled to receive from the defendants the írva 
which the Government would be entitled to receive, but it does 
not necessarily follow because the Government has for a long 
term of years commuted its right to a share in the produce for 
a money payment that the Inamdar is bound to do the same, 
(Sce Special Appeals 201—214.0f 1877 from Regular Appeal 151— 
157 of 1876 on the file of the Subordinate Court of Tinnevelly). 
It is clear from Exhibit I itself that the Inam originally was 
the right to receive a share in the produce and the vendors agreed 
to the commutation of this at the olwngu rate of the village. 
But the olungu tate may itself be liable to vary according to 
fluctuation in the price of grain, and that the atid tate of 


t zoth February, 1888. 
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1863 was not looked upon as fixed for all time is shown by the Srinivasien- 


. . ar 
succeeding clause relating to zaram rates. 2 


f ee l ivasubra- 
The plaintiff does not object to tendering a patta with rate Petar 


payable in money provided that market rates are entered, but if Pillai. 
the olugu rates are still binding on the parties, it is possible 

that the value of the grain has so much risen since 1863 as to 

entitle plaintiff to revert either to a division of the produce or 

to commutation at an altered rate. We must set aside the 

decrees and ask the present Subordinate Judge to determine the 

proper terms of the Patta with reference tothe above observa- 

tions. 

The second appeals coming on again for hearing on return 
to the order of the goth February 1888 the Court delivered the 
following final 

JUDGMENTS :—In Second Appeals Nos. r, 2 and 28 of 
1887 :—The memorandom of objections is not pressed. 

The defendant will accept the patta in accordance with the 
terms found by the Subordinate Judge. Hach party will pay his 
own costs in these appeals. 

In second appeal 3 of 1887:—Exhibit G. shows that the 
memorandom of objections is not sustainable, as it is provided 
that if an excess crop is raised on single crop land besides the 
single crop, the /¢rva thereof shall be paid to the circar. 

The defendant will accept the Patta as decreed by the Sub- 
ordinate Judge. Each party to bear his own costs. 


IN THE HIGH COURT OF JUDCATURE AT MADRAS. 


Present :—Mr. Justice Miller, Mr. Justice Munro and Mr. 
Justice Abdur Rahim. 





The Official Assignee of Madras .. Appellant* 
v. (Counter-Petitioner). 

U. Krishna Bhatta .. Respondent 
(Petitioner). 


Banker and customer—Fiduciary relationship—Demand and promise to 
pay, effect of. 

A creditor cannot transform his debtor into a trustee by merely demand- 
ing payment. 


A simple demand and promise to pay the money does not amount to 
an agreement to hold the money due for a special purpose. 


Appeal under S. 15 of the Letters Patent against the judg- 
ment of Mr. Justice Munro in O. S. A. No. 29 of 1908 presented 


*L, P. A. No. 141 of 1909, 16th March, 1910, 


The 
Official As- 
signee 
Ue 
Krishna 
Bhatta, 
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against the order of the Court of the Insolvency Commissioner 
in Petition No. 181 of 1906. 


D. M. Downing and Messrs. King and Partridge for appel- 
lant. 


K. Ramanath Shenai and Vijtaraghavalu Naidu for respon- 
dent. 


The Court delivered the following 

JUDGMENT :— Miller J.—Krishna Bhatta had Rs. 1500 
on fixed deposit with Messrs. Arbuthnot and Co. from the 17th 
October 1905 to the ryth October 1906 ; no interest should be 
payable unless the deposit was renewed. He sent up his depo- 
sit receipt in due course for repayment of the money but before 
repayment was made Messrs. Arbuthnot and Co. failed. It is 
argued on behalf of Krishna Bhatta that from and after the 17th 
October 1g06 the money was held by Messrs. Arbuthnot & Co. 
in a fiduciary capacity. I am unable to find anything in the con- 
tract as disclosed by the evidence to indicate that the relation of 
banker and customer came to an end on the 17th October 1906. 
As I understand it, after that date the money remained as a depo- 
sit but bearing no interest till renewal, the reason being that the 
bankers were not willing to pay interest at 5 p.c. on loans repay- 
able by them on demand though they would do so on loans for a 
fixed term. And I cannot seethat the demand for repayment 
makes any difference. Messrs. Arbuthnot & Co. were, doubtless, 
bound to repay and failed to do so, but a creditor cannot, it seems 
to me, transform his debtor into a trustee by demanding repay- 
ment of the debt. Itis true that the creditor might have direct- 
ed the bankers from a certain date to hold the money due from 
them for a special parpose on his behalf, and they might have 
agreed to do so, but a simple demand and promise to repay the 
money does not amount to an agreement of that kind. 


I agree with Abdur Rahim J. that cases like Ex parte Ward 
In re Coustan* have no bearing on the present case, if only for 
the reason that here the money belonged to the bankers ; they, 
were not the reputed owners but the real owners thereof. 


I think this appeal should be allowed and the application 
dismissed with costs. 


Munro J:—I am now satisfied that the view I formerly took ` 
in this case is erroneons and that a mere demand for payment, as 
in this case, could not have the effect of changing the pre~ex- 
isting relationship of debtor and creditor. I therefore agree to 
the proposed order. 


Abdur Rahim J.—I agree, and have nothing to add to what 
I have already said on the point. 











I. (1873) 8 Ch. Ap. 144. : Le 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Munro. 
Srimath Deivasikamani Pandara 
Sannadhi alras Nataraja Desikar .. Appellant* 
v, (Defendant) 

E. K. Karutha Ravuthan (died), 
and others Res Respondents 
(Plaintif and 
his legal re- 
preseniatives). 

Religious Endowments—Mutt, heads 0f—Power to pledge credit of mutt 
—WNecessaries and financial necessity. 

The head of a mntt cannot brave any larger authority to incur depts than 
the heads of other religious institutions or the guardian of an infant heir- 
He can pledge the credit of the mutt only for necessary purposes, and that 
too, only in cases Of financial necessity. The conduct of festivals usually con. 
ducted in the mutt is a necessary purpose. [Saminadha Pandaray. Sellappa 
Chetty! explained; Prosunna Kumari Debya v. Golabchand2, referred to.] 

Second appeal from the decree of the District Court of 

Madura in No. A. S. 402 of 1904, presented against the decree of 

the Coiirt of the Subordinate Judge of Madura (East) in O. S. 

No. 35 of 1903. 

P. R. Sundara Atyar and S. Srinivasa Atyangar for ap- 
pellant. 

T. V. Seshagiri Atyar for 3rd, sth and 6th respondents. 

K. N. Atya for 3rd respondent. 

The Court delivered the following 


JUDGMENT :--The plantiff sues the Pandara Sannadhi 
of the Tiruvannamalai Mutt to recover, with interest, the amount 
due to him in respect of certain dealings with the late Pandara 
Sannadhi. The dealings mainly consisted in the supply of goods 
and payments for goods supplied by others and are alleged to 

-have been entered into for the purpose of certain festivals cele- 
brated in the mutt. It is found by the lower appellate court 
that the late Panddra Sannadhi kept a running account with the 

plaintiff for mutt purposes, either because he found it inconve- 
` nient to‘pay cash down for everything he purchased for the 
mutt or because he had not sufficient ready money, as some of 








« S.A. No. 867 of 1905. 13th December, Igro. 
I. (1879) I. L.R. 2 M. 175. 2. (1877) 2 I. A, 145 at rsx. 
+ 
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the. plaintiff's witnesses say, to pay cash down, and that; be 
that as it may, if was not improper for him to have such an 
account. The District Judge has allowed the whole of the plain- 
tiffs claim withthe exception of a claim for Rs. 50 advanced 
for the purchase of a carriage which he finds was not required 
for the purposes of the institution. The District Judge consider- 
ed that the late Pandara Sannadhi had power to pledge the credit 
of the mutt for debts contracted for purposes connected with the 
mutt and in furtherance of the objects of the institution and 
that it was not necessary to show that there was any necessity 
for contracting the debts. He therefore omitted to find whether 
there was any necessity for contracting the debts now sued on. 
The District Judge relies on Samznatha Pandara v. Sellappa 
Chetti”, but on examination, the case does not support his view. 
In that case the debt had been contracted by the late Pandara 
Sannadhi for the purchase of cloths for distribution at a festival. 
The suit was contested on the ground that the debt was 
not contracted for the purposes of the mutt, that there was 
no authority to contract it, and that it was not binding on the 
mutt. In answer to these contentions the court observed that 
acting for the whole institution the head of a mutt may con- 
tract debts for the purposes of the mutt, and debts so con- 
tracted may be recovered from the mutt property and will 
devolve, as a liability, on his successor to the extent of the assets 
received by him. But the rest of the judgment, in our opinion, 
clearly shows that the court did not intend to lay down in this 
passage that the head of a mutt could pledge the credit of the 
mutt for debts contracted for mutt purposes without necessity 
and without reference to the question whether they should have 
been met from current income. In the last paragraph of the 
judgment, the learned judges point out that though the mutt 
was in debt, its financial position was not so bad as to make it 
improper to incur debts for the purchase of the cloths in question; 
and that there was no suggestion that the funds of the mutt had 
been used for other than mutt purposes. They then proceed: 
“We find that the debt was incurred by the late Pandara 
Sannadhi for proper purposes and we consequently hold that it 
can be enforced against the appellant to the extent of the assets 


I, (1879) I, L. R, 2 M, 175, 
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which have come to his hands.” The head of a mutt cannot 
have any larger authority to incur debts than the heads of other 
religious institutions as to which the Privy Council has held 
that their power to incur debts: for the purposes of the insti- 
tutions must be measured by the existing necessity for incurring 
them, and that their authority is analogous to that of the manager 
for an infant heir—Prosunno Kunari Debya v. Golab Chand 
Batoo*. In Vidyapurna Tirtha Swami v. Vidyanidht Tirtha 
Swami?, Bhashyam Atyangar J. observes: “Over the corpus of the 
endowment, however, his power of disposition is very limited, as 
in the case of managers of temples and devastanams.” The learned 
judge thus expressly states that as regards his power of charging 
mutt property, the head of a mutt is restricted in the same way 
as managers of temples and devastanams, that is to say (apply- 
ing the rule in Prosunno Kumari Debya v. Golab Chand Baboo*) 
that he can only bind the mutt in cases of necessity and that his 
authority is analogous to that of the manager for an infant heir. 
The learned judges Subrahmanya Atyar and Bhashyam Atyangar 
JJ. both point out that the expenditure must be for purposes 
really necessary for the maintenance of the institution; and that 
it is not enough to show that the expenditure was such asthe 
head of a mutt might properly and appropriately incur out of 
current income if available. It may be doubted whether these 
learned judges would have found the expenditure for the purchase 
of cloths for distributiori to be a necessary expenditure or one 
binding on the mutt, as held in Samtnada Pandara v. Sellappa 
Chetty, and their reservations with regard to this decision were 
intended, we think, to make it clear that it was only for really 
necessary purposes that the head of a mutt could pledge the cre- 


dit of the mutt, and that in other respects he ought to go with- 


out what he could not afford to pay for. Necessary purposes 
must not, we think, be construed too strictly and in a recent un- 
reported case relating to this very mutt (Appeal No. 87 of 1904) 
Subrahmanya Azyar and Miller JJ. held that the debts incurred 
for the expenses of Gurupuja anc Mahesvarapusa were incurred 
for necessary purposes as these were ceremonies the head of the 
mutt was bound to perform, and this decision so far governs the 








I. (1877) 2. I. A. 145 at p. I5I. 2. (1904) L. R. 27 M. 435. 
. 3. (1879) I. L R. 2 M. 175. f 
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present case, in which the debts were incurred for similar pur- 
poses. 

In the present case the debts were, we think, incurred for 
necessary purposes, and the only question is, whether there was 
any financial necessity to incur them. Before disposing of the 
present case, we must ask the District Judge to return a finding 
on this point, on the evidence on record, within six weeks from 
this date. Seven days will be allowed for filing objections. 

[The finding was that there was no financial necessity for the 
mutt to contract the debts in question.—Ep.] 

The Court delivered the following 

JUDGMENT :—We accept the finding that there was no 
financial necessity and dismiss the suit with costs throughout. 
The guardian ad litem for the respondents Nos. 9 to 11 appeared 
in person. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir Charles Arnold White, XZ., Chief Justice, and 
Mr. Justice Ayling. 


` Subramania Pillai and another .. Appellants* 
(Plaintiffs Nos. x 
and 4). 
v. 


The Secretary of State for India in 
Council, represented by the Collec- 


of Tinnevelly. .. Respondent 
(Defendant). 
Subramania Madras Acts—Forest Act XIV of 1882,—Ss. 25, 16, 17—Proviso to S. 25— 
Pillai Lxtinguishment of rights—Prior order of reservation, if necessary. 
The Secre S. 250fthe Madras Forest Act isa drastic enactment. A notification 


tary of State under S. 25 operates in exactly the same manner as one under S. 16 to which 
for India. S. 17 is a ‘mere corollary. 

It is purely diseretionery with the Government to make an enquiry 
before issuing a notification which has the effect of extinguishing private 
rights. S. 25 gives legislative sanction to forest reservation made before the 
Act in all cases in which the Government thinks fit to take action under $. 
25. The fact that the whole of the land reserved by the notification under 
S. 25 was included in the notification before the Act is a good defence to 
the objection that the original reservation was bad in that it included lands 
not at the disposal of Government before the Madras Forest Act. 

Where Government contemplated the issue of a further notification in 
respect of certain area in 1879, but did not so issue, but proceeded to issue 
a notification under S. 25 after the passing of the Madras Forest Act: 


* A. Nos. 146 & 153 of 1906. 18th November, 1910. 
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ffeld:—That the reservation was not bad for want of a final order prior Subramania 
to the passing of the Act and that there was no legal obligation on ge 
Government to issue a further and final notification of reservation before The Secre- 
the Act and that an order of the Government in 1881 directing demarcation tary of State 
and survey in accordance with the earlier order of 1879 without adding for coin 
anything regarding the issue of any further notification operated as a prior 
reservation for the purposes of S. 25. 

Appeals from the decree of the Subordinate Judge’s Court 

of Tinnevelly, dated the 17th March 1906 in O. S.No. 52 of 
1902. 


P. R. Sundara Atyar and S. Srinivasa Atyar for appellants 
and respondents in A. 146 & 153 respectively. l 


C. F. Napier (Government Pléader) for respondents and ap- 
pellants in A. 153 and 146 respectively. 


The Court delivered the following 


JUDGMENT :—The plaintiffs in the suit out of which 
these appeals arise are the trustses of the Kuthalanathaswami 
temple of Courtallam, the defendant being the Secrtary of State 
for India. The plaintiffs sue to establish their title to about 
three acres of land lying immediately to the south of what are 
admittedly the temple premises, demarcated as S. No. 482 of 
Courtallam village. The land sued for is valueless for cultiva- 
tion purposes but its importance lies in the fact that it contains 
the famous Courtallum water-fall and bathing pool, and sundry 
mantapams and sacred sites adjacent thereto. The plaintiffs 
claim the site in virtue of immemorial possession aS part of the 
temple precincts and also by adverse possession for more than 
the statutory period. The defendant denies that there has 
been any exclusive or adverse possession of any portion of the 
disputed site on the part of the piaintiffs, and further pleads 
that by virtue of its inclusion in block No. III of the Tenkasi 
reserved forest in 1883 all pre-existing rights which may have 
existed have become extinguished. 


The learned Subordinate Judge has found that only a portion 
of the disputed site falls within the reserved forest. The exclud- 
ed portion contains the bathing pool, the lower portion of the 
hill-side immediately above it and the various mantapams ; and 
in his decree, he recgnizes the temple’s title to the following :— 
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Subsamania A., The whole of the site below the pool including the 
Py eee Sandhyavandana Mantapam and the site of the Kasilingaswami 


tary of State shrine destroyed by flood in 1891 (Nos. 5 and 4 on the plan, 
for India. Exhibit P.) 

B. The bridge (No. 10). 

C. The Tirthavari Mantapam and its verandahs on the 
eastern side (Nos. 6 and 7.) 

D. The site of the foot of the water-fall. 

E. The pool itself (No. 2). 

F. The rock above the falls on which the Sivalingams are 
cut, 

He also recognizes its right to carry on the customary puja 
at the falls and at the Tirthavari Mantapam and the necessary 
right of way from the bridge to’ the foot of the falls and to the 
pool called Pongumakadul half way up the hill. The rest of the 
plaintiff’s claim isdismissed and the decree further declares that 
the water-fall itself, the remainder of the hill-slopes, and the 
river bed belong to Government subject to the bathing rights of 
the European community and high-caste public, conformably to 
the rights of the temple to carry on customary worship. 


Against this decree both parties appeal. 

It is convenient first to consider the question of the right 
of the parties without reference to the reservation under the 
Forest Act, and then to determine the manner and extent to 
which they are affected by the Act. This isalso the procedure 
followed by the learned Subordinate Judge. 


In connection with the first question, some preliminary re- 
marks are necessary. The learned vakil for the plaintiffs has 
argued with considerable force that his client’s claim should be 
considered not so much as an attempt to prove a title as against 
Government by 60 years’ adverse possession, as to establish 
exclusive possession as owner for a sufficiently long - period to 
give rise to the presumption of a ‘“‘lost grant.” As far as the 
decision of this case goes, however, this is distinction without 
a difference. The Subordinate Judge has not rejected any por- 
tion of the plaintiffs’ claim on the ground that the devzod of their 
proved enjoyment was deficient nor do wesee any reason to do 
so. The vital point is as to the mature of the enjoyment. 
Whether enjoyment is set up as the basis ofa title by prescription 
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or as evidence on which alost grant should be presumed, the Sig err 


same characteristics will be necessary. The plaintiffs relied upon v. 
the decisions of the House of Lords in Lord Advocate v. Lord oe 
Blantyre, and Lord Advocate ve Young®, but we do not think for- Indis. 
the evidence in the present case brings it within the principle of 
these decisions. 

In the second place, it must be observed that itis impossi- 
ble to treat the area covered by the plaint claim as a single unit. 
The plaintiffs?’ claim must be separately considered with refe- 
rence to each portion of the property sued for. As explained in 
Sivasubramanya v. Secretary of State for India *, on pages 304 
and 305, acts done on parts of a tract of land ‘will only be 
evidence of possession of the whole where the said tract of land 
possesses adefined boundary. That isnot the case here, 
unless we accept the plaintiffs’ theory of the position of the, 
reserved forest boundary, in which case the plaint land might 
be regarded as enclosed between the revenue survey line on 
the north and the reserved forest boundary on the south. But 
for reasons which will appear later, we find the reserved forest 
boundary to be conterminous with the revenue survey line in 
the locality in question and in consequence it is impossible 
to treat the plaint land as possessed of a defined boundary to 
the south or to deal with it as a unit. 


Before dealing with the evidence of enjoyment of the dif- 
erent items of the suit property, reference may be made to 
such old official records asareforthcoming. Theseare extreme- 
ly meagre. The plaintiffs produce an extract from a Hinduvi 
Inam Chitta prepared in 1844 (Exhibit C); while on the defen- 
dant’s side we have an extract from the Paimash Olugu Chitta 
(Exhibit X), 8 years earlier in date, and the revenue survey 
plau and settlement register (Exhibts VIII and VIII a) prepared 
in 1863 and 1874 respectively. The boundaries given in Exhi- 
bits C and X are, as might be expected, very loosely expressed. 
Exhibit C describes the temple boundaries thus: “ west of the 
Adivettipari bridge, north of Aruvi Kari Malai, east of Sitharuvi 
Malai and south of Kuthala Nangai Amman temple.” Both the 
nort hern and eastern boundaries, it will be noted, are points 


1. (1879) 4 A. C. 770. 2. (1887) 12 A. C. 544. 
3. (1885) I. L. R.g M. 285. 
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Subre mani and not lines. Accepting the southern boundary (Aruvi Karai 
ere Malai) literally, it woula give the temple the pool, bridge and 

tary of State Mantapams (items Nos. 2, 10, 4, 5 and 6 asmarked in Exhibit P) 
for India. with the intermediate spaces, but not the slopes of the hill, or 

the Ponguma Kadal or the land lying above the head of the 

waterfall. Exhibit X gives these boundaries: “ north of the 

river, east of the western slope, south of the Padinettampadi 

tower gate and west of the river.” These would give the temple 

the Sandhyavandana Mantapam. (No. 5) and the ruined site 

(No. 4) with the surrounding rock, and absolutely nothing else. 


These old records are not devoid of value, but it is impos- 
sible to place much reliance on them in determining boundaries 
toa matter of a few yards. The remarks of the Subordinate 
Judge in this connection in paragraph 12 of his judgment 
possess considerable force. No attempt appears to have been 
made at the time of the preparation of these accounts to check 
the boundaries stated by the village officials; and when a proper 
survey was effected in 1863, very considerable modifications 
were made. From Exhibits VIII and VIII a it appears that the 
bulk of the temple premises (27.67 acres) were surveyed as S. No 
482 (pagoda poramboke).. A smaller plot (2.02 acres) was 
marked as S. No. 483 (flower garden poramboke) and a small 
tope (1.48 acre) as S. No. 48r assessed Government dry land. 
In so doing the demarcation stones, while extending the eastern 
boundary of S. No. 482 considerably beyond the Adivettiparai 
brige, were so fixed as to exclude the whole of the site now in 
dispute ; and, so far as appears, no objection whatever was raised 
tothis demarcation. This a point of the utmost importance. 


If the plaintiffs then set up title to the site in dispute, it is 
impossible to understand why no objection was raised to a 
demarcation which visibly excluded the site from the temple 
premises. 


We shall now proceed to deal with the evidence of posses- 
sion by the plaintiffs of the various items of the suit property. 

(A) The Subordinate Judge finds that all the disputed sites 
lying to the west of the river bed (Nos. 4 and 5) belong to the 
temple, which acquired a right of absolute ownership to them by 
immemorial user ; and in this we have no hesitation in concur- 
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ting. In fact the Goverument Pleader has practically nothing to aa 
illai 


say against it. The evidence fully warrants the conclusion that v. 
the Sandyavandana Mantapam, with the court-yard in which Say ear 
it stands, was originally constructed by the temple authorities, 

and that from time immemorial it has been used by them as 

part of the temple premises for Brahmins to recite the Sandhya- 
vandanam prayer after bathing. Item No. 4 was formerly 
occupied by the Kasilingaswami shrine which was an ap- 
purtenance of the main temple and under control of the trustees. 

It existed from time immemorial tillit was washed away with 

the idol in the great flood of 1891. The materials of the shrine 

were subsequently used by the temple authorities for cons$ructing 

a pavement on the open space adjoining’ the Sandhyavandana 
Maniapam and for other purposes. This portion of the plaint 
property is clearly disunited by the river and the foot of the hill, 

and the Subordinate Judge’s inclusion of the whole site west of 

the river bed in his award to the temple is justified. 


(C) The case of the Tirthavari Mantapam (No. 6) is very 
similar to that of the Sandhyavandana Mantapam (No. 5). The 
only difference is that there is the evidence of the Reverend 
Thomas Kimber to show that it was at one time used by 
European bathers asa dressing shed. This practice was disconti- 
nued more than 30 years ago, when separate bathing sheds 
were constructed, andin our opinion must be regarded as having 
been merely permissive. There is no reason to disturb the Sub- 
ordinate Judges’ finding regarding this Mantapam. 

(E) The next item for consideration is the pool itself 
(Item No. 2). This is situated at the very foot of the falls, and 
has been hollowed out of the natural rocky bed of the river 
partly by the action of the water, and partly by blasting (vzde 
Exhibit XVIII e). Forming, as it does, a portion of the bed 
of the river, particularly strong evidence should be required to 
establish either a grant by the Zamindar, or the acquisition of a 
title on the part of the temple authorities by adverse possession ; 
and such evidence is, in our opinion, not forthcoming. Great, 
reliance is placed by the plaintiffs on certain extracts from old 
temple accounts, produced to show that the temple authorities 
were in the habit of annually leasing out the right to collect 
“ finds in the pool,” that is, any articles of value which may 

*2 
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Subramania have been dropped or thrown into it by the numerous bathers. 


v. 
The Secre- 


The Subordinate Judge has accepted these accounts (Exhibit 


tary of State A series) as genuine, in which he is no doubt correct; but it is 


for India. 


extremely difficult to say what the entries refer to. ‘They relate 
to 5 faslis, between 1809 and 1840, and merely record leases of 
the “ pool” or the “ aruvi (falls) pool” for various sums. ‘There 
appears to be no evidence to explain what they mean, or whether 
the explanation offered to the Subordinate Judge is correct. So 
far as appears no such leases of ‘ finds” have been held forthe 
last 60 years. Apart from these accounts, there is absolutely 
nothing to support the temple’s claim beyond the fact that the 
idol has been daily taken to the pool and solemnly bathed there; 
but it is impossible to treat this as evidence of possession, or of 
any form of title. Against it we have the admitted fact that as 
far back ascan be traced Kuropeans and also respectable 
Mahomedans have been in the habit of bathing in the pool 
while low-caste Hindus have been excluded by magisterial 
orders of the District Magistrate (Exhibits O and O 1) issued at 
the request of the temple authorities. The European residents 
of the District, as well as visitors, have not only bathed in the 
pool, but have annually formed a bathing committee and have 
collected and expended money on cleaning, deepening, and im- 
proving the pool and in erecting bathing sheds near it. Similar 
improvements, such as the erection of iron hand-rails, have been 
carried out by the temple; but itis as difficult to reconcile the 
long acquiescence of the temple trustees in the above act with 
the present theory of a lost grant of the pool, asit is to treat 
their possession ‘as exclusive. It isin evidence that arrange- 
ments were made and adhered to ina friendly spir?t for the 
convenience of all parties, the Europeans having the exclusive 
use of the pool for two hours every morning, fixed so as not to 
clash with temple worship, while on specially sacred days, they 
refrained from bathing at all. But such a sensible arrangement 
is no evidence of exclusive possession or recognition of title of 
either patty. Special reference may be made to one incident im 
1873 evidenced by Exhibit XVIIIc. In that year, by the Collec- 
tor’s orders, Rs. 100 were spent out of the “waterfall fund” 
which was raised by subscription among bathers, in enlarging the 
bed of the pool by d/as¢eng during the dry season. We think it 
may be safely held that the acquiescence of the temple trustees 
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in such a proceeding shows that any enjoyment of the pool exer- Seo mig 


cised by them at the time was not exercised with any conscious- D. 
ness of ownership, or intention ofasserting ownership. The issue eee 
of the orders above referred to, Exhibits O and O 1, in no way for India. 
supports the plaintiffs’ case. Such orders must have been issued 
in the interests of the public peace and tranquility, rather than 
for the protection of proprietary claims, which could have been 
otherwise enforced. In fact, although the claims of different 
classes to bathe in the pool appear to have given rise to frictfon 
on several occasions, we can find no record of any assertion of own- 
ership on the part of the temple trustees up to the time of institu - 
tion of the present suit. We are of opinion that the plaintiffs’ 
claim to ownership of the pool has not been established. A refe- 
rence to Exhibit O 2 will indicate the spirit in which the aid of 
Government officers was invoked in the matter; the petitions 
giving rise to that order having apparently emanated not from 
the temple trustees alone, but from them together with ‘ other 
ryots,” 

(D) The same decision must be arrived at in tke case of what 
the Subordinate Judge describes’as the site of the foot of the 
waterfall. 

(F) The lower portion of the steep rocky side of the hill 
over which the water falls, has been decorated at some umknown 
time with “ Sivalingams” carved in relief, which are now deem- 
ed sacred, and are the object of worship by the votaries of the 
temple: but it is impossible to treat this by itself as evidence of 
ownership on the part of the temple. 

(B) There remains only the bridge which crosses the river, 
and forms the most convenient access to the falls. The present 
bridge was constructed in 1892, replacing a former structure 
which was partially destroyed in the same flood which washed 
away the Kaslingaswami and its shrine. Exhibit G1 shows 
that it was constructed by the Local Fund Engineer under orders 
of the Shermadevi Taluq Board, which allotted Rs. 340 for the 
purpose from its reserve fund, At the same time the temple autho- 
tities were asked “to contribute a share if possible’— a very 
natural course to adopt coxsidering how keenly interested the 
temple was in the speedy repair of the bridge. This request 
gave rise to an interesting correspondence between the temple 
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pabr iii trustees and the Siva Temple Committee for the Tinnevelly 
ne PTA District. (Vide Exhibit G and G 2). On receipt of copy of the 
tary of State Taluq Board's resolution, the, trustees addressed Exhibit G to 
for India. the Committee. In this they stated that, as the said bridge 
(meaning the former bridge) had always been under the con- 
trol of the temple and chiefly useful to the temple, they had 
submitted an estimate for reconstructing it from temple funds 
(Exhibit F 2), but had not obtained sanction. Meantime as the 
Taluq Board had set the work in hand they recommended 
that the Taluq Board’s request for a contribution should be 
complied with and one-third of the cost.allotted. The letter pro- 

ceeds thus :— 

« Further, as the said bridge has always been in the private 
control chiefly of the people and temple, there would be ground 
for the temple to have a greater right than the one which tt natu- 
rally has, if a third portion were paid. ........seeeeee 2? 

The District Committee replied taking a much stronger line 
and enquired : “While the bridge and those places belong absolu- 
tely to the temple and while it is proper that that bridge should 
be constructed out of the temple funds, what was the reason for 
allowing it to be built from Local Funds?” To this, in Exhi- 
bit G 2, the trustees replied, as might be expected, acquiescing 
in the view of the District Committee ; and it was then resolved 
that “ the full amount should be paid.” This wason the 3rd 
July 1893. No further correspondence is exhibited, froni which 
it may be fairly inferred either that no further steps were taken 
to pay the amount, or that the offer was rejected by the 
Taluq Board. It seems quite certain that no actual payment 
was made from temple funds; and as it is presumably in the 
power of the Temple Committee to produce the subsequent cor- 
respondence, if there were any, it may be assumed that their fail- 
ure to doso is due to the fact that it would not support their case. 
Altogether the correspondence and the course of events, while 
indicative of a desire on the part of both the trustees and Com- 
mittee to assert ownership to the bridge, in no way tends to sup- 
port their claim ; while the artless admissions of the trustees in 
Exhibit G above quoted go strongly against it. 

‘As to the repair and maintenance of the previous bridge 
or bridges, the evidence is conflicting. Probably both the temple 
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e Subramania . 


and the Waterfall Committee incurred expenditure on the bridg Rates 


from time to time. Exhibit B series shows that on seve- v, 

g The Secre- 
ral occasions between 1834 and 1840, when the temple was tary of State 
under the managemént of the revenue authorities, the bridge fon Tadia: 
was repaired at the cost of temple funds; and it seems probable 
that in later times also the temple, being keenly interested, con- 
tributed to similar works. On the other hand Exhibits XVIII 
and XVIII a show clearly that repairs to the bridge were con- 
ducted from the Waterfall Fund under the Collector’s orders in 
1879 and 1873. Viewing the whole of the evidence we have no 
hesitation in finding that the plaintiffs’ claim to the present 
bridge, which was admittedly constructed from Local Funds, 
has not been established. 

The plaintiffs’ claim of ownership to the remaining portions 
to the plaint property was rejected by the Subordinate Judge 
and, in our opinion, quite rightly. It rests on nothing tetter 
than a certain amount of oral evidence to the effect that the tem- 
ple servants and tbe pilgrims used to collect firewood on the 
slopes of the hills. This is very unsatisfactory ; and Exhibit 
XVII shows that in 1097 the temple trustees petitioned the 
Collector simply to allow them a right of way up the hill through 
this very land, without any suggestion of ownership. 


From the above it will be seen that in our opinion, apart 
from all question of forest teservation, the plaintiffs have esta- 
blished their ownership only of the portion of the site west of the 
tiver bed (A), and the Tirthavari Mantapam and its verandahs 
(C) and not to the remainder of the plaint property. The right 
of carrying on daily puja at the falls and ‘Tirthavari Mantapam 
and the right of way from the bridge to the falls and the Pon- 
guma Kadal are established and were rightly allowed in the 


decree. 


We have now to dertermine to what extent, if any, the above 
rights have been affected »y the process of forest reservation. 


According to defendant, the whole of the disputed site is 
included in the reserved forest, Tenkasi Block No. III, which . 
was originally ordered to be reserved (prior to the introduction of, 
the Forest Act) by Government Order No. 257, Reveuue, dated the 
ith February 1881, and notified under Section 25 of the Forest Act 
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by Government Order No. 1611, Revenue, (Forest No. 142), dated 
the 20th December 1883. These orders are Exhibits IV and V; 


tary of State and it is argued that the effect of the latter was finally to extinguish 


for India, 


all pre-existing rights in the reserved forest, which had not been 
admitted by Government prior to reservation. Admittedly no 
part of the present (suit) claim had been admitted, or even set up 
at the time of reservation. 


The plaintiffs contend (a) that the plaint property falls out- 
side the boundaries of the reserved forest ; (4) that even ifit be 
included therein, the notification under S.25 has no effect 
on pre-existing rights. 


The block of reserved forest in which the plaint land is said 
to fall was originally selected by a Forest Committee appointed 
by Government: their report, dated the 28th September 1880, 
forms part of Exhibit II. Their proposals were supported by 
the Board of Revenue and eventually accepted by Government in 
an order dated the 11th February r8Sx marked as Exhibit IV. 
The order runs :—‘ Their selection is accordingly approved, and 
the general limits of the reserved forest being thus approved, de- 
marcation and survey will follow in due course under the instruc- 
tions conveyed in paragraph 17 of Government Order No. 1612; 
dated the 2nd August 1879.” Neither of the above papers con- 
tains in itself any detailed statement of the boundary of the pro- 
posed reserve in the locality with which we are concerned. In 
the absence of demarcation it would be extremely difficult to 
give any verbal description, and the Forest Committee make no 
attempt to do so. A map, Exhibit II æ, was submitted with the 
report on which the boundaries of the proposed reserves are mark- 
ed. As the Committeesays: ‘The separate pieces are clearly 
shown on the map, although it is not easy to specify their bound- 
aries clearly and briefly in writing.” It is therefore to the map, 
Exhibit II a, that we must turn primarily for information on this 
point, although the report contains certain explanatory remarks 
of considerable importance. 


Subsequent to the issue of Exhibit IV, demarcation of the 
reserve boundaries by cairns was completed and in Exhibit VII, 
we have a Gazette Notification by the District Forest Officer 
which, quoting Exhibit IV as authority, prohibits free grazing 
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outside a line of specified! cairns, which obviously forms the 
boundary of the recently constituted reserve. The final notifi- 
cation under S. 25 of the Forest Act is contained in Exhi- 
bit VI, and describes the boundary as ‘‘the line of cairns 
marked by the Forest Committee in 1880 running near the base 
of the hills up to the Five-falls river.” These cairns are un- 
doubtedly those referred to in Exhibit VII. 


Now the list of cairns in Exhibit VII tuns thus :— 


* * * * 


g. Vayathu Parai. 
io. Pallar Madam boundary stone. 
Ir. Tannirkal Madai, Chittaruvikal. 


12. Pirinthu parthan Parai.. 


* * * Ld 


These are the cairns in the neighbourhood ofthe disputed 
land. There is no dispute as to the position of Nos. 9 and 12: 
but the parties profess to locate Nos. 10 and rz, which have dis- 
appeared or been destroyed, in different spots; the difference 
and its effect being clearly shown ina plan marked in the pre- 
sent suit as Exhibit T. 

The defendant locates both’cairns on the Revenue Survey 
boundary line, and contends that between the two—a distance 
of about a mile—~the reserve boundary is conterminous with the 
revenue survey line. This includes the whole of the plaint site 
in the reserve. The plaintiffs, on the other hand, seek 
to locate the Pallar Madam cairn (No. 10) atthe top of the 
hill about two furlongs south of the revenue survey line, 
while the Tannirkal Madai cairn (No. 11) is placed about a 
mile above the head of the falls to the south. The result as shown 
in Exhibit T (the plaintiffs’ own plan) is to form two long nar- 
row projections from the reserve, which, it is difficult to believe, 
any forest department would have approved of. Ifit had been 
determined to exclude’so mugh of the northern slope of the hills 
as this line would indicate, convenience: would obviously sug- 
gest the excision of these salient angles as is commonly done in 
similar cases to save unprofitable trouble and expense in delimi- 
tation. 
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As stated already there was originally acontest asto the 
site of both cairns (Nos. 10 and x1) but it is now narrowed down 
tothat of No. 11. The Subordinate Judge found the Pallar Madam 
cairn ( No. 10; to be on the site indicated by the defendas and 
the learned vakil for the plaintiffs statesthat he does not dis- 
pute this. Everything therefore turns on the correct location of 
cairn No. 11. l 

As shown in Exhibit T, it makes very little immediate diffe- 
rence at which spot cairn No. 10 is held to have stood. 

It isextremely difficult, if not impossible, to reconcile diffe- 
rent portions of the Subordinate Judge’s judgment dealing with 
the position of the reserve boundary line. In paragraph 46, he 
appears to arrive at the definite conclusion that the Tazrnirkal 
Madai cairn originally stood at the place shown by the plaintiffs, 
that is, at the southern end of the Spice Garden. The effect of 
this would be, even placing the Pallar Madam cairn on the re- 
venue survey line, to exclude practically the whole of the plaint 
area from the reserve. But further on in his judgment, for quite 
independent reasons, and apparently without any reference to 
the finding in paragraph 46, he arrives at the conclusion (para- 
graph 53) “ that the plain portion of the disputed sites including 
the foot of the falls is not included in the forest reserve, but that 
the portion of the plaint site, which consists of the slope of the 
hilland the stream of waterfall situated above the foot of the 
hill are (szc) included in the forest reserve.” It is in accordance 
with this view that he has framed the decretal portion of his 
judgment ; but it is a view utterly at variance with the evidence 
on both sides as to the correct location of the reserve boundary 
and is one which it is, in our opinion, impossible to uphold. 
There is nota particle of evidence to indicate that the line of 
the reserve boundary, as demarcated, ever followed the line indi- 
cated by the Subordinate Judge. 


The Subordinate Judge’s decision in the earlier part of his 
judgment regarding the location of cairn No. rr is based, main- 
ly, on a comparison of the oral evideace on the point, and 
consideration of what he deems to be an inconsistency necessarily 
following on its localisation at the defendant’s spot. As re- 
gards the former it is not necessary to say much. Oral evidence 
on such a point must be accepted with caution. If the case had 
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‘to proceed on oral evidence alone, it might be difficult to say the Spay 


Subordinate Judge’s finding was wrong, though he certainly has coe Ee 
unduly disparaged the defendant’s witnesses and particularly tary of State 
defendant’s witness No. 5, a retired ranger, who stated in evi- for Tadia, 
dence that he actually raised the disputed cairn in the course 

of demarcating the boundary. We certainly cannot follow the 
-Subordinate Judge when he says that the evidence of this man 

is not very definite or reliable. It is as definite as it could 

possibly be, and it is hard to see why the evidence of such an 

officer, who, having retired, has nothing to gain or lose, should 

be viewed with distrust. 


The supposed inconsistency referred to above lies in the 
fact that if a straight line be drawn between cairns Nos, 10 and 
11, as located by the defendant, a certain portion of S. No. 482 
and other ‘private land will be included within the reserve, which 
admittedly was never intended. The answer of the Government 
Pleader to this is that. both cairns being situated on the revenue 
‘survey line, the forest boundary between the two was intended 
to follow the said revenue survey line. There-is nothing im- 
probable or unreasonable in this. The learned vakil for the 
plaintiffs argues that if it were so intended, it would have been 
definitely stated in Exhibit VII, as it is, in describing the 
boundary west of the Five-falls river. The argument is a 
legitimate one, but it overlooks the fact that the boundary from 
the Five-falls river to the Travancore frontier is very much, long- 
er than the small stretch now under consideration; while, as ap- 
pears from Exhibit I, there is another short stretch of about 
equal length midway between the disputed site and the Five- 
falls, in which the survey line appears again to have been resort- 
ed to without specific mention in Exhibit VI. 

A careful consideration of the documentary evidence leads 
irresistibly to the conclusion that the location ef the Tannirkal 
Madai cairn and the boundary is as indicated by the defendant. 
That it was not where the plaintiffs put it may be inferred from 
one circumstance alone. If it were, the Spice Garden would be 
outside the reserve. Now ifanything is certain iu connection with 
the case, it is that the Spice Garden lies zmszde the reserve. It is 
distinctly so stated in Exhibits II and VI and special provision 
is made for a right of way to reach it. In fact the plaintiffs’ 
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vakil can put forwaard no better reply than the suggestion thet 
some other Spice Garden was referred to: suggestion which there 
is not a particle of evidence to support, which is now put forward 
for the first time and which may be dismissed without hesita- 
tion. If the plaintiffs’ location of cairn No. 11 throws the Spice 
Garden out of the Reserve, as it does, it is safe to say that, what- 
ever may be right, that location is wrong. This argument in- 
deed is used by the Subordinate Judge to support his reasoning 
in the latter part of his judgement (vide paragraph 51) though, 
curiously enough, he seems to have altogether lost sight of it in 
coming to the decision recorded in paragraph 46. 


The defendant’s theory, on the other hand, receives strong 
support from all the record connected with the reservation and 
subsequent thereto. The Forest Committee in their report, Exhi- 
bit II, distinctly state in reference to the disputed locality that 
they propose to include ‘ the whole valley down to the boundary 
of cultivation in the plain,” within the proposed reserve, proceed- 
ing to justify their action on ‘purely cesthetic” as well as 
utilitarian grounds. The term “boundary-of cultivation’ can 
only mean the revenue survey line—the extreme limit to which 
the Revenue Survey Department, whose duty it was to survey 
cultivable lands, extended their operations. Exhibit IIe isa 
small scale map and for that reason not very safe to rely on where 
a yery small area is concerned; but it certainly seems te show 
the proposed reserve boundary at this part as conterminous with 
what it calls the “ surveyed limit of cultivation,” that is, the re- 
venue survey line. No alternative meaning for the phrase “ boun- 
dary of cultivation ” has been even suggested on the plaintiffs’ 
side. We think it is abundantly clear that, in this locality,the 
Forest Committee determined to includeall available land as far 
down as they could go: and there is nothing to indicate that the 
Board of Revenue or Government dissented from their: proposal 
or that any subsequent modification was made. Exhibit I is 
another map ofthe same reserve prepared in 1891 by the Govern- 
ment of India Survey Party, the carefulness and excellence of 
whose work is beyond question. In surveying the boundary of 
an existing reserve, reference must have been made to the cairns 


and boundary marks found on the ground. ` This map, which is 


on a scale of 4 inches to the mile, entirely supports the defend- 
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ant’s case and shows the reserve boundary as identical with the 
boundary of the revenue village of Courtallum in the locality in 
question. A comparison of Exhibit I and Exhibit VIII, the 
Reveuue Survey map of Courtallum, shows that they entirely 
tally. ; 

Practically the only point that the plaintiffs have been abie 
to make against this evidence is in connection with Exhibit II a, 
and almost certainly arises from carelessness on the part of the 
draftsman. It does not appear to have been taken in the lower 
court. This map, as already explained, is on a very small scale 
(something like’4 miles to the inch) and the cairns are roughly 
indicated by numbered circles. These are not placed on the 
boundary at all but adjacent to it. The plaintiffs point out that 
the circle bearing the number rr, which ought to correspond 
with No. rr in Exhibit WII, is placed, not on the revenue sur- 
vey line but very far south of it—far, indeed, south-west of the 
position indicated by the plaintiffs themselves. The position 
thus shown is as incompatible with the plaintiffs’ line as with 
defendant's; and the numbering of the circies is equally in- 
consistent with the green line which marks the reserve bound- 
ary on the plan. Close té the spot where the Tannikal Madai 
should stand, according to the defendant’s theory, is a similar 
circle with no number at all. Froma careful consideration of 
Exhibit II a, we think there cannot be the slightest doubt that 
the inconsistency arises solely from wrong nuni bering of the 
circles, due to the carelessness of the draftsman, who prepared 
Exhibit II.a. 

It may be added that the erection of a fence east of the river 
near the Falls in 1896, and the issue of the order Exhibit W in 
1898 are unmistakeable assertiqus of the claim now put forward 
by Government, made long prior to suit and tothe full know- 
ledge of the plaintiffs, The fence certainly shuts the plaintiffs 
out from a portion of the area now claimed by them in propriet- 
tary right: but they appearto have been pesfectly content at 
being allowed a right of way to the upper Falls’ and to have 
claimed nothing more. (Vide Exhibit XVII and the evidence 
‘of plaintiffs’ witnesses Nos. 14 and 35). 

For the above reasons: we are satisfied that the boundary of 
the reserved forest runs as stated by the defendant, and that the 
whole of the disputed site is included within it. ] uta 
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Subra It remains to determine the effect of the reservation on the 
omy tight which the plaintiffs possessed in the property in dispute at 
meee the time when the reservation was notified under S. 25 of 


for India. the Act. 


The learned Vakil for the plaintiffs argues that extinction 
of private rights in a reserved forest is only effected by the opera- 
tion of S. 17 of the Forest Act; which in its turn only 
takes effect when the procedure laid down in S. 6 and 
following sections for inviting and enquiring into claims has 
been followed. We cannot accept this contention. Section 25 of 
the Act is, no doubt, a very drastic provision of law: but its in- 
tention, in our opinion, is to place all forests reserved by execu- 
tive order prior to the introduction of the Acton precisely the 
same footing as reserves subsequently constituted in accordance 
with the provisions of the same. The provision in paragraph 
Y of the section that a forest which has been reserved before the 
Act shall be reserved forest under the Act, and the last 
paragraph of the section, in our opinion, show that the intention 
was that the notification under S. 25 should operate in 
exactly the same manner as one under S. 16, to which 
S. 17 is a mere corollary. As pointed out by the Govern- 
ment Pleader, the continued existence in a reserved forest of 
rights which have not been admitted and registered after en- 
quiry is incompatible with the intention and general scope of 
the Act. 


No doubt provision is made in S. 25 for further enquiry 
being held into private rights, where Government deems it 
desirable: but the wording of the proviso unmistakeably indi- 

- cates that this is purely discretionary with Government ; and 
the undoubted fact that in this case Government did not order 
further enquiry must be taken to shew that Government did 
not regard the previous enquiry as insufficient. 

It might be suggested, though the point was not taken by 
the plaintiffs’ Vakil, that the order dated 11th February 1881 
(Exhibit IV} does not amount to a final order of reservation. 
We have carefully considered this point, admitting, as additional 
Exhibits for the purpose, the two Government orders referred to 
at the commencement of the Forest Committee’s report, and have 
decided that the argument isnot really maintainable. Paragraph 
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: 3 j By ede Pillai 
certainly seems to imply that Government at the time of its issue v 


contemplated that, in future cases, a final notification should ate 
issue affer survey and demarcation. But the issue of such an for India. 
additional order would seem to have been in the discretion of 
Government. There does not appear to have been any legal 
obligation on Government to issue a further notification, and 

the fact that no further notification was issued does not, in our 

opinion, prevent the Government Order of the 11th February 

1881, from operating asa reservation for the purposes of 5. 25 

of the Act. Exhibit II merely directs demarcation and survey 

in accordance with`the earlier Government Order, without 

adding a word regarding the issue of any further notification. 

When issuing the order under S. 25 (Exhibit V) Govern- 

ment certainly treated G. O. No. 257, dated the 11th February 

1881, as ifit were a final order of reservation, and there seems to 

be no reason to hold that it was not so intended at the time of 

its issue, 


One further point remains for consideration, and itis a point 
of great importance and one which is not free from difficulty. 


Under S. 3 of the Act, the Governor in Council may 
constitute any land at the disposal of Government a reserved 
forest and by S. 20f the Act, land at the disposal of Govern- 
ment is defined as including “all unoccupied land whether 
assessed or unassessed.” 


The Government Pleader conceded, as we understood him, 
that, when the reservation was made, or, at any rate, when 
the suit was brought, the plaintiffs had exclusive possession of 
the site marked No. 5, the site marked No. 4, and the pavement 
between sites Nos. 5 and 8 inthe plan P. The question therefore 
arises, were these sites unoccupied land within the meaning of 
the Act when the reservation was made, and if they were not, is 
it open to the plaintiffs in this suit to set up a title to the land 
in question? The Subordinate Judge deals with this question 
in paragraphs Nos. 56 to 58 of his judgment (although, in the 
view he took on the question of the extent of the land reserved, 
it was not necessary for him to consider it). The learned Judge 
was of opinion that the question was governed by the principle 
of law which was the ground of the decision in Ramachandra 
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V- The Secretary of State for Indiat. (See too Subrahimanian 
Asari v. The Secretary of State for Indva?.) We doubt if this is 
so. In Ramachandra v. The Secretary of State for Indiat, the 
reservation. was made under S. 16 of the Act, and the Act 
itself provides the mode of redress given to a party who deems 
himself to be injured. The proviso to S. 25 can scarcely be 
said to give to a party a mode of redress. by way of further in- 
quiry since it is left entirely to the discretion of Government to 
say whether there shall be a further tuquiry or not. But, as we 
have pointed out, S. 25 is a very drastic enactment. Its 
object would seem to have been to give legislative sanction 
to any forest reservation made by Government before the 
Act in all cases in which Government thought fit to exercise 


‘the powers given by S. 25, and by so doing to prevent the 


question of the legality of any forest reservation which purported 
to have been made under the executive powers of Government, 


„or under any prior legislative enactment, from being raised. An 


enactment of this sort must of course be construed strictly (see 
for example, the judgment of Lord Blackburn in Metropolitan 
Asylum District v. Hill, but the words of the enactment in 
question seem clear. We do not think it necessary to discuss the 
case of Balvant Ramachandra Natu v. The Secretary of State for 
India*, In that case the reservation had been made under,the Act 
and further, as the Judges’ point out on page 508 of the report, 
the decision was under the Indian Forest Act which was earlier 
in date to the Madras Act, and it is only reasonable to assume 


‘that all departures in the local Act from the language of the 


earlier enactment were advisedly made and indicate some mate- 
rial difference in the intention of the local legislature that made 
them. 


It is not necessary for us to decide whether a notification 
under S. 25 is in all cases ‘conclusive on the question: whe- 
ther lands comprised in the reservation made before the Act 
came into force were lands at the disposal of Government at the 
time the original reservation was made, The Subordinate Judge 
finds in paragraph 57 of his judgment that, on the grounds 
given in paragraph 56, the Forest Committee-though not tram- 

- I. .(1888) I. L. R. 12 M. 105. +2, (1907) 17 M. L. J. 557° 
. 3+ (1881) 6.A. C. 193. - + + 4 (1905) L L. K. 29 B. 480. 
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melled by the provisions of the Act was bound to carry on its Subramania 


duty in accordance with the requirments of justice and fairness, 
and has done so. We see no reason to differ from this conclu- 
sion, ‘This being so, we are of opinion that the fact, which we 
have held to be established, that the whole of the land in ques- 
tion was included in the reservation made by Government before 
the Act.came into force is a good defence to the plaintiffs’ 

claim. 


We are therefore constrained to hold that the rights, if any, 
which the plaintiffs possessed in the plaint property at the time 
of the reservation in 1881 were extinguished by the Notifi- 
cation, Exhibit VI, published in January 1884. We do so with 
teluctance, as it seems probable that the omission of the temple 
trustees to come forward at the time of the enquiry by the 
Forest Committee in 1881 was due to ignorance of the extent 
to which their rights would be affected, If they had represented 
their claigns to the mantapams and to the right of access to 
the Falls for purposes of bathing and worship, it may well be 
that they would have been admitted. Even in contesting the 
present suit, Government has declared its willingness to safe- 
guard any customary right not only of the temple, but of the 
public as well; and we dono: imagine that Government will 
considerit its duty to adopt a different attitude in the future 
from what it has maintained in the past. The plaintiffs seem 
to have embarked on the present suit without making any 
attempt, beyond the notice prescribed by law, to secure recogni- 
tion of the rights they claimed by representations to Govern- 
ment or its responsible officers. Such, at least, is the statement 
of the Government Pleader which is not contradicted on the 
other side. 

The plaintiffs’ suit must therefore be dismissed with costs 
in both courts, the appeal perferred by Government (Appeal 

` Suit No. 153 of 1906) being allowed with costs. 


Pillai 


Vv. 
The Secre- 
tary of State 
for India. 


Sjlamban 


as 
152 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXI. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sankaran Nair and Mr. Justice 
Krishnasawmy Iyer. 


Silamban Chetty .. Appellant* 
v. l (Defendant) 
Ramanadham Chetty .. Respondent 
(Plaintif). 


Limitation Act, S.12—Time taken to obtain copies of judgment and 
decree. . 
Under S. 12 of the Limitation Act, in computing the period of limita- 

tion prescribed for an appeal, both the time taken for obtaining a copy of 
the decree and the time taken for obtaining a copy ofthe judgment should 
be excluded even though the application for the one was made after the 
copy of the other was ready. [Raman Chetty v. Kadiruvelu followed. ] 

Second appeal from the decree of the Subordinate Judge’s 
Court of Madura, West, in A. S. No. 150 of -1906 presented 
against the decree of the Court of the District Munsif of Tiru- 
mangalam in O. S. No. 305 of 1904. 

V. Purushotham Azyar for (The Advocate General) for 
appellant. 

C. S. Venkata Chartar for respondent. 

The Court delivered the following 

JUDGMENT :—The decree was passed on the rath October 
1905. The respondent applied for a copy of the decree on the 18th 
October and obtained it on the roth December. He then applied 
for a copy of the judgment on the 22nd December and obtained. 
iton the 16th February, 1906. The appeal was filed on the 
3rd March and the question is whether the appeal to the lower 
appellate court was barred under Article 152 of Schedule II to 
the Limitation Act of 1877. The Subordinate Judge has 
held that under S. 12 the respondent is entitled to a deduction of 
the time between the 18th October and roth December and the 
further time between the 22nd December and the 16th February, 
and he relies upon the decision in Raman Chetti v. Kadiruvelu. * 
This decision, no doubt, supports the judge’s conclusion, though 
in that case the later application was made before the copy of 
the record first applied:for was ready, and a portion of the time 
in obtaining one record formed a part of the time in obtaining 





* S. A. No. 698 of 1907. 12th November, 1909. 
I. (1898)8 M. L. J. 148. 
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the other. The learned judges held that such overlapping period 
should not be’ counted twice over and with that exception both 
the two periods should be excluded. Itis true, no doubt, that 
this would enable a party to apply for the copy of one record and 
then after obtaining that copy to apply for the copy of thé other 
record, and thus extend the time, while if he had applied for both 
the copies at the same time, the time requisite for obtaining the 
copies would have been less. But we are unable to say that the 
learned judges who decided the case in Raman Chetti v. Kadir- 
velu? were wrong in holding that the time requisite for 
obtaining acopy is the period required to grant the copy after 
the application is made. It may, no doubt, be fairly argued that 
the time requisite for obtaining the copy is not necessarily the 
period after the date of the application, but any other construc- 
tion will introduce other complications. Weare not, therefore, 
prepared to differ from the decision in Raman Chetty v. Kadir- 
velu? especially as it isa rule of practice, and hold that the 
appeal was filed in time. There is no other question of law. 
The second appeal is dismissed with costs, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Arnold White, K¢é, Chief Justice, and Mr. 
Justice Krishnaswami Aiyar. 


A. Gopala Iyer - .. Appellant* 
v. , 
Ramaswami Sastrial ©.. Respondent. 


Silamban 
Chetty 
v 


Ramana- 
dham 
Chetty. 


T. P. Act, S. 6 (e)—Right to sue for damages Jor breach of contract— . 


Assignability. 

A mere right to sue for damages for breach of contract is not assign- 
able either under the Transfer of Property Act or under the common law, 
even though the breach was in respect of the discharge ofan obligation 
binding on the transferee. 


Second appeal from the decree of the District Muusif’s Court 
at Tiruvalur in O.S. No. 429 of 1904 presented against the 
decree of-the. District Court of Tanjore in A. No. 150 of 1906. 


T. R. Ramachandra Azyar and T. R. Krishnaswamt 'Atyar 
for appellant. 

The Advocate-General(P. S. Sivaswami Atyar) for respondent. 

The Court delivered the following 

JUDGMENT.—Exhibit Æ purports to be a transfer by 
Sundari Ammal to the plaintiff of a tight to sue for damages for 





* S. A. 133 of 1907. Ie (1891) 8 M.L.J. 148. 8th November, 1909. 
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Gopala breach of contract between Sundari Ammal and the defendant 
v (Exhibit 4), the breach of the contract having occurred prior to 
Ramasws mI the execution of Ex. Æ. It seems to us that this is a mere tight 
to sue within the meaning of S. 6 (¢) of the Transfer of Property 

Act, and consequently could not.be transferred. On this point 

we agree with the decision of the Calcutta High Court in Az 
Mahommad v. S. C. Chander.1 Weare of opinion that even 

prior to the amendment of the Transfer of Property Act, a mere 

right to sue for damages for breach of contract was not asssignable 

under the common law. The Advocate-General has contended 

that the fact that the debts which the defendant contracted under 

Ex. £ to discharge were debts owing by the plaintiff and that 

the plaintiff has infact paid these debts give the plaintiff a 

right to sue the defendant under Ex. Æ. We know of no principle 

of law or equity which gives any such right. The plaintiff, 

however, alleges in his plaint (paragraphs 4 and 10) a personal 

promise, by-the defendant to the plaintiff, to pay the debts in 

question. As to this there was no issue and there has been no 

finding. In view of the fact that the point now taken before us 

was not raised in the courts below, we think the plaintiff should 

have an opportunity of showing, if he can, that the personal 
agreement by the defendant with the plaintiff, which is alleged 

in the plaint, was in fact made. The case will go back to the 

District Judge for a finding on this question. Further evidence 

may be taken. The finding should be submitted within two 

months, and ten. days will be allowed for filing objections. 

This order is without prejudice to the right of the appellant to 


rely on the other grounds of appeal. 


—— ee ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Miller and Mr. Justice Munro. 


Ven kata- Rajah Venkatanarasimha Appa Row .. Ap pellan t* 
Koos Roe , Bahadur, Zemindar of Nuzwid .. (Plaintif 
A U. : 
Aaea E Bukkapatnam Tirvmala Narasimha 
Charyalu, late a minor, by his 
Mother and Guardian Bukkapatnam - .. Respondent. 
`. Tirumala Ranga Naickamma .. (Defendant). 





16th November Igo9. 


*A, No. 260f 1908. ` 
I. (1909) I. L. R. 36 C. 345. 
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C.P.C. (1882), S. 13—*“ Court of competent jurisdiction »__ Appealable 
value to the Privy Council—Evasion of bar by including untenable claim. 

A plaintiff cannot, be allowed to evade the bar of res judicata by including 
in a later suit a clearly untenable claim (i.e, one on the face of it barred by 
limitation) and thus increasing the value of the subject-matter so as to be 
capable of being appealed to the Privy Council. 


Appeal from the decree of the District Court of Kistna in 
O. S. No. 59 of 1905. 

T. V. Seskagiri Atyar for appellant. 

K. R. Krishnaswami Iyengar for C. R. Tiruvenkatachartar 
for respondent. 

The Court delivered the following 

JUDGMENT :—The first question for decision is whether 
the vazznama in question has, by the decisions of this Court, 
been finally held, as between the parties, to be a binding agree- 
ment. ‘There can be no doubt that the compromise referred to 
in Ex. Zand V isthe compromise, the terms of which are set out 
in Ex. JV and Ex. V clearly holds that compromise was valid 
respecting the only contention urged against it in the appeal. It 
is, however, contended that in the present case an appeal lies to 
the Privy Council, because the plaintiff claims a sum of more than 
Rs. 10,000, whereas in the suit of 1901, the sum claimed was 
less than Rs. 10,000 and that that fact bringsthe matter within 


the rule adopted by a full bench of this court in Avanast 


Goundan v. Nakammal* and Ex. V does not bar the trial in the 
present case of the validity of the compromise. But it is clear 
on the face of the plaint that the claim for Fasli 1317, amount- 
ing to Rs. 3,800, is barred by limitation and no attempt is made 
in the plaint or before us to show that the bar can be 
in any way removed. Consequently, the claim for Rs. 3,800 
must be deducted to arrive at the amount in respect of 
which the plaintiff may have honestly conceived himself 
entitled toa decree, and the claim is thus less than Rs. 10,000. 
The case is, therefore, in respect of the amount of the claim, on 
the same footing as the suit No. 15 of 1901, and the decision in 
that suit is final between the parties. The plaintiff is, however, 
clearly entitled to a decree for ihe amount of rent reserved by 
the compromise, Rs. 1,000 a year for Faslis 1312, 1313, and 
1314; and he has, by the alternative prayer in paragraph 9 (a) 
of the plaint, in effect asked for sucha decree in the event of 
I. (1908) I.L.R. 28 M. £5. 
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decision against him as to the claim originally made. We 
modify the decree accordingly by giving the plaintiff a decree for 
Rs. 3,000 with interest at 6 % from this date. As the litigation 
is entirely due to the plaintiffs persistent repudiation of the 
compromise, we disallow interest before decree, and seeing that 
he has endeavoured to evade the bar under S. 13 of the Code of 
1882 by inserting in his plaint an obviously untenable claim, 
we think he cannot be allowed to recover any costs from the 
defendant and must pay the defendants proportionate costs 
throughout. 





IN THE HIGH, COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Krishnaswami Aiyar and Mr. Justice 
Ayling. 
Sreemant Raja Yarlagadda Mallikar- 
juna Prasada Naidu Bahadur 


Zamindar Garu .. Appellant in both* . 
v. (Plaintif) 
Rayapati Venkata Vasudeva Row 
of China Muttevi -» Respondent in S. A. 
No. 1126 of 1908 
(Defendant). 


Madras Acts—Rent Recovery Act, S.11—Enhancement— Collector's sanc- 
tion—C.P.C., S. 1oo—Second appeai— Question of law—Inference Srom facts, 


The rule as to the Collector’s sanction for enhanceinent of rent does not 
apply to a case where the landlord merely claims to revert to varas, in the 
absetice of contract. 

Where from adinitted facts a particular conclusion is the ozy infer- 
ence that can be drawn bya court and the lower appellate court fails to 
draw that inference, the matter may be said to be one of law into which it 
would be competent to the High Court to enter. But where more than one 
inference is possible, the fact that the lower appellate court made one instead 
of another is no ground of law justifying interference in second appeal. 


Second appeals from the decrees of the District Court of 
Kistna in A. S. Nos. 287 and 288 of 1906, presented against the 
decisions of the Court of the Head Quarters Deputy Collector, 
Bandar, in S. S. Nos. 250 and 251 of r905. 


P. R. Sundara Atyar for appellant. 





* S. A. Nos. 1126 and 1127 of 1908. 21st December, IgIo. 
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` 


The Advocate-General (P. S. Sivaswami Atiyar) for res- 
pondents in both cases. 


The Court delivered the following 


JUDGMENT :—The landlord claims to charge a certain 
rate for dry lands on which wet crops are raised with Govern- 
ment water under a contract entered into in Fasli 1279 when the 
change was made from the Asara to the Visabadi system. ‘The 
District Judge is wrong in supposing that the plaintiffs case 
was that the question of the rate for such cultivation was reserv- 
ed for future settlement.’ The mistake probably arose from the 
fact that this case was heard along with other cases where there 
was such a contention. But it is, however, now conceded that 
there is no evidence of the contract set up. The landlord then 
contends that he is entitled to varam under the 3rd clause of 
S. rrof the Rent Recovery Act. It is argued on his behalf 
that the rule as to the Collector’s sanction fer enhancement does 
not apply when the landlord merely claims to revert to varam 
when there is no contract. We think this contention is right. 
The learned Advocate-General, who appears for the respondent, 
does not dispute the correctness of this view. But he argues 
that there was a contract to pay the dry rate for dry land though 
cultivated with wet crop with the aid of Krishna water. This 
question was not expressly put in issue. And we do not under- 
stand the District Judge to have found upon it. The Advocate- 
General relies upon long payment of dry rates. But Mr. Sundara 
Aiyar draws our attention to the Muchilika, Exhibit E,, in 
Second Appeal No. 1127 of 1903 and to the payment of higher 
tates for one fasli in.S. A. 1126 of 1908 as negativing the con- 
tract. Itis for the District Judge to find upon the evidence on 
record “ whether there is an implied contract to pay a fixed dry 
rate for dry lands irrespective of dry or wet cultivation being 
carried on.” 

The finding shouid be submitted within six weeks, and 
seven days will be allowed for filing objections. 

[The District Judge returned the finding that there was no 
implied contract to pay Rs. I-I3~3 irrespective of dry or wet 
cultivation being carried on.—Ep.] 


After the return of the finding of the lower court, the Court 
delivered the following 
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JUDGMENT :—We accept the finding of the District 
Judge. The learned Advocate-General has argued strenuously 
that the question of implied contract is one of law and that it is 
competent tous to go into the facts with a view to, determine 
whether a contract may be implied in this case or not. It has 
been held in Sirtfarapu Ramanna v. Mallikarjuna Prasada 
Naidu’, Mallikarjuna Prasada Naidu v. Lakshminarayana ? and 
Brahmanna v. Appa Row, ? that the question of implied contract 
under S. rr of the Rent Recovery Act, is a question of fact, 
and that it is not open to the High Court in second appeal to 
interfere with the finding of the lower appellate court. But 
the learned Advocate-General draws our attention to the decision 
in Second Appeals Nos. 617 to 620 of 1502. The judgment in 
these cases has referred to the other cases which we have cited 
and the observation is made that an inference from admitted facts 
is not a question of fact but a matter of law. It is no doubt true 
that where from admitted facts the only inference open to the 
courts is a particular thing and the lower court fails to draw 
that inference, the matter may be said to be one of law, into 
which it would be competent to the High Court to enter. But 
it cannot be suggested that upon the facts of this case, only 
one inference was opentg the lower appellate court. When the 
Asara rate was commuted into a money rate, dry lands were 
being cultivated for dry crops, and fora considerable period dry 
tates alone have been charged. The District Judge also refers to 
the fact that in Fasli 1303 when a wet crop was raised, higher 
rent was charged and it was recovered by distraint. No excep- 
tion was taken to the distraint and no suit was filed by or on 
behalf of the tenant. We cannot say that upon these facts the 
only inference that the judge was bound to draw was that there 
was an implied contract to pay ata particular dry rate. That 
being so, we think the inference in this case is a pure inference 
of fact and we are not entitled to interfere with the finding of 
the learned judge. 

There being no contract, it is argued for the appellant that 
he is entitled to claim varam. He instituted his suit claiming a 
money rent of Rs. 3~13~0 for every acre of dry land on which 
wet crops were raised. He sought to enforce the acceptance of 
a patta with such a term. In second appeal also he claims to 








I. (1893) I.L.R. 17 M. 43 at p. 47. 2. (1893) I.L.R. 17 M. goat p. 53. 
3. {IgoI) 11 M. L. J. p. 292: 
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enforce the acceptance of the patta which he tendered. He no Mallikarju- 


doubt raised a ground of appeal to the effect that he was at least 
entitled to varam. The respondent is prepared now to accept 
the patta witha money rent‘of Rs. 3-13-0 as provided in the 
patta. The appellant is not now entitled to say that he has a 
liberty to revert to varam. The defendant agreeing to the patta 
which the plaintiff tenders, we must accept that agreement and 
say that the patta tendered was proper. We would, however, 
modify the language of cluase (2) by substituting “ this fasli” for 
“any fasli” The appellant will be entitled to his costs in this 
and in the lower appellate court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Abdur Rahim. 


Subba Shettethi and others .. Appellants* 
(Defendant) 

U ; 
Krishnacharya and others .. Respondents 
(Plaintiffs). 


Malabar Law—Karnavan, powers of—Raising funds for defence of 
members in a rioting case. 


A Karnavan will be within his rights in raising mouey on the security 
of his family property for the defence of the family members charged with 
rioting, if the money could not otherwise be procured for the defence. 

Second appeal fromthe decree of the District Court of 
South Canara in A. S. No. 176 of 1907, presented against 
the decree of the Court of the District Munisef of Udipi in 
O.S.No. 5 of :906. 


The facts appear from the judgment. 
B. SttaramaRow for appellants. 
K. Rananatha Shenat for respondents. 


B. Sttarama Rao for appellants: — The only right of the junior 
members of an Aliyasantana family is the right to be main- 
tained in the family house—Subbu Hegadi v. Tongu.+ They 
have individually no right beyond that of support—zbzd; Mayne’s 
Hindu Law, 6th Edn., p. 359 ; Moore, p. 126. The right of 
the yejman to alienate family property is to be measured by his 
duty. Personally he has no higher right than individual members 


#8., A. 2 of 1909. y * 6th April, 1910. 
I, (1869) 4 M. H.C. R. 1096 at 201. 
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— Varanakot Narayan Nambudiriv. Narayan Numbudirit; Nara- 
yani y. Govinda.* He maz be less amenable to control as to in- 
come. That is because he is not liablezto account. He can alienate 
family property only for family purpose or to discharge farely 
obligations ; Kunhamed Hajeev. Kuttiath Hazgee.8 If the crimi- 
nal case were one connected with family property, as the result. 
of his assertion or defence of the family right, it might be differ- 
ent. As it is, being only a case of rioting (involving no moral 
turpitude) and incited by the conduct of one of the accused, the 
expenses of the defence in such a case cannot be held binding on 
the women and children of the family. See S. A. 359 of r906. 
Expenses of education have been held not to come within the 
right of maintenance—Kvishnan v. Govinda Menon.* The 
absence of aright to partition requires a jealous scrutiny of 
undue extension of rights of individual members. 
Í R. Ramanath Shenai for respondent—contended that most 
of the adult male members of the family being involved in the 
case, the defence wasa family detence and the right to spend for 
such a defence against a false charge is similar to the right of 
personal protection, e.g., medical expenses and they like. He in- 
stanced the case of a widow—WNobinchandra v. Nishad Kamint 
Dast.® 

B. Sitaram Rao, in reply, submitted that even ifthe last 
case is correctly decided (the point was not necessary in that 
case) analogies of a Hindu widow cannot apply to the junior 
member of a Tarwad. 

The Court delivered the following 

JUDGMENT :-—We do not think any general rule can be 
laid down for all cases of this kind; herea number of members 
of the family were charged with rioting. The Sessions Judge found 
that it was not proved that they were present at the riot and ac- 


' quitted them on appeal. We think that it is impossible to say 


that the courts were wrong in holding the Karnavan was entitled 
in the circumstances to raise money on the security of the family 
property for the defence of the members of the family, if the 
money could not otherwise be procured, a question which is 
not before us. . 

The second appeal is dimissed with costs. 








I. (1880) I. L. R. 2 M. 328. 2. (1884) I. L. R. 7 M. 352. 
3- (1881) I. L. R. 3 M. 169. 4. (1895) 8 M. L. J. 294. 
5. (1902) 6 C. W. N. 648. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice. Sankaran 
Nair. 7 i 


v. (Accused) 
Pallamuthu Karuppan . . Complainant. 


Penal Code, Ss. 441, 457—House trespass— Essentials—Iniention to annoy 
or intimidate. - 


The accused entereda house inthe possession of another during the 
latter's temporary absence by breaking open the door with a view to assert his 
title to the house and assaulted the servant in charge. The finding was that 
he had not the intention mentioned in S. 441. I. P. C. 

Held—per Curiam—that he was rightly convicted under S. 457, I. P. C 

Per Benson J:—Whether a man actually intends to cause annoyance or 
not he should be presumed to intend all the consequences which he- knows 
will be the effect of his act. 

Per Sankaran Nair J.:—The taking possession jof the house by makinig a 
forcible entry by breaking open the door and assaulting the servant in charge 
brings the accused within S. 457, I. P. C. 

[Emperorv. Lakshmana! followed. Queen-Empress v. Rayapadayachi2, 
Queen v. Hicklin3, Reg. v, Dixon4, Reg. v. Lovett® referred to. Emperor 
v. Jangi Singhs and Emperor v. Baxir? distinguished]. 

Petition under Ss. 435 and 439 of the Cr. P. C. praying 
the High Court to revise the Judgment of the Sub-Divisional 
1st Class Magistrate of Trichinopoly in Cr. A. No. 62 of 
I9I0 presented against the conviction and sentence of the Statio- 
nary and Class Magistrate of Trichinopoly in C. C. No.’ 269 of 


1910. 


Sellamuthu Servaigaran and Mottayan ` .. Petitioners 


Sellamnuthu 
V. 
Karupan. 


Benson J. 


The facts of the case and the cases quoted on both sides 


are to be found in the Judgment. 

T. Ranga Chartar for petitioner. 

The Public Prosecutor (C. F, Hagen) and M. Govindarazulu 
Nardu for coraplainaut, 

The Court deiivered the following 

JUDGMENTS ,—Benson J.:—In this case it has been found 
that the accused with a view to support a fraudulent claim of 
title toa house, broke into it at night during the temporary 
absence of the owner, assaulted the owner’s servant who was 
in charge of the house, and took forcible possession of it. 








* Cr. Rev. C. No. 411 of Igo. 3rd January, IoiI. 
Cr. Rey. Pet. No. 341 of 1910. 

I. (1902) L. R. 26 B. 558. 2. (1896) I.L.R. ig M. 240. 

3. (1868) 3 Q. B. 380. 4. (1814) 3 M. & S. 11. 

5. (1839) 9 C. & P. 462 at 466, - 6. (1903) I. L. R. 26 A. 194. 


7- (1904) IL. R, 27 A. 298. 
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It is argued that the cenvietion of the accused for house- 
breaking by night under S. 457, I. P.C. cannot legally be 
sustained because there is no finding that the accused acted “with 
intent to commit an offence orto intimidate, insult or annoy any 
person in possession of the property ” within the meaning of 
S. 441, I.P. C. The Sub-Magistrate says that the accused 
« made a forcible entry into the house in order to establish 
the sale deed,” and the Sub-Divisional rst Class Magistrate found 
that the accused “broke open the houseto take possession of it 
by force.” The Vakil for Petitioners relies on the case Queen 
Empress v. Rayapadayacht* and on an unreported case (Cr. Rev. 
Case. No. 349 of 1909)?. 

In the latter case the learned judges said: “The Magis- 
trate finds that the intention of the accused was to take 
possession unlawfully of the land, and having found this, he 
says that the act of the accused necessarily involved annoyance 
to the complainant. * * * The act of the accused may 
have caused annoyance to the complainant, when he became 
aware of it, but unless the intention of the accused was to annoy 
(and this is not found) theyicannot be found guilty under S. 447, 
I. P. C” 

In the former case the learned judges said: “In our opinion 
the accused, though he may have known that, if discovered, his 
act would be fikely to cause annoyance to the owner of the house, 
cannot be said to have intended either actually or constructively 
to cause such annoyance. It is one thing to entertain a certain 
intention and another to have the knowledge that one’s act may 
possibly lead toa certain result. The section (441) defining 
criminal trespass is so worded as to show that the act-must be 
done with intent and does not, as other sections do (e. g., S. 
425), embrace the case of an act done with knowledge of the 
likelihood of a given consequence.” 

In neither of these cases have the learned judges referred 
to the principle in accordance with which a man is in Jaw held 
to intend the ordinary and natural consequences of his act, if at 
the time of doing the act he knows what the ordinary. and 
natural consequence would be. In the case of Queen v. 
Haicklin, * Blackburn J., at page 375, said: “I take the rule 
I, (1896) I.L.R, 19 M. 240. 2. (1909) 6 M.I.T, 262. 

3- (1868) 3 Q. B. 36. i 
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of law to be, as stated by Zord LEllenborough in Rex v. 
Dison? in the shortest and clearest manner: ‘It is a uni- 
versal principle that when a man is charged with doing an act’ 
(that is a wrongful act, without any legal justification) ‘of which 
the probable consequence may be highly injurious, the intention 
is an inference of law resulting from the doing of the act? And 
although the appellant may have had another object in view, 
he must be. taken to have intended that which is the natural 
consequence of the act. If hedoes an act which is illegal, it 
does not make it legal that he did it with’ some other object. 
That is not legal excuse, unless the object was such as under the 
circumstances rendered the particular act lawful. Thatis illus- 
trated by the same case of Reg v. Dixon?. The question in 
that particular case was, whether or not an indictment would lie 
against a man who unlawfully and wrongfully gave to children 
unwholesome bread but without intent todo them harm. The 
defendant was a contractor to supply bread to a military asylum, 
and he supplied the children with bread which was unwholesome 
and deleterious, and althotigh it was not shown or suggested 
that he intended to make the children suffer, yet Lord Ellen- 
borough.held that it was quite sufficient that he had done an 
unlawful act in giving them bread which was deleterious, and 
that an indictment could be sustained, as he must be taken to 


intend the natural consequences of his act” In Regina v.. 


Lovett,? Lsttledale J. said : “ With respect to the intent of the 
defendant, a man must be taken to intend the natural consequ- 
ences of what he has done.” See also the remarks of Lord 
Coleridge C, J. in Queen v. Martin?. The necessity for giving 
effect to the principle has been well pointed out in the case 
of: Emperor v.. Lakshmaw*. There the learned judges, re- 
ferring to the case of Queen-Empress v. Rayapadayacht®, well 
observed at page 560: “It cannot be disputed that mere know- 
ledge of the possibility of annoyance resulting from an act of 
trespass is not sufficient to bring the case within the definition, 
but at thesame time, it must be remembered that the word 
« intent” cannot be read as if it were identical with “ wish” 
or “desire.” ‘There may be no wish to annoy, but if annoyance 


I. (1814) 3 M. & §. 11 at p. 15. 2. (1839) 9 C. & P. 462 at p. 466. 
3. (1881) 8 Q. B. D. 54 at p. 58. 4. (1902) I.L.R. 26 B. 558, 
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is the natural consequence of the act and. if itis known tothe 
person who does‘the act that suchis the natural consequence, 
then there is an intent to annoy. Most acts in the common 
course of natural events and human conduct lead toa series of 
results, and if these results are foreseen by the person doing 
the acts they cannot be said to be caused unintentionally. ‘The 
ultimate object may be something different, but the person in- 
tends all the intermediate results which he knows will happen in 


‘the natural course of events, even though he may regret 


that they should happen. When it is uncertain whether a 
particular result will follow (as in the Madras case in which 
the accused hoped to keep his conduct secret) there may 
be no intent to cause that result even though it may be known 
that the result is likely. But it seems impossible to contend 
when an act is done with a knowledge amounting to prac- 
tical certainty that a result will follow, that it is not in- 
tended to cause that result.” I think that the lawis correctly laid 
down in this passage, and again at- the end of the case where the 
learned judges sum up the result of the authorities inthese words: 
“Although there is no presumption that a „person ‘intends what 
is merely a possible result which though reasonably certain is 
not known to him to be so, still it must be presumed that when a 
man voluntarily does an act, knowing at the time that in the 
natural course of events a certain result will follow, he intends 
to bring about that result.” In the present case the ordinary and 
natural consequences of the petitioners’ acts would be to annoy 
the owner of the houseand to intimidate and annoy his servant 
who was holding possession for his master, and the petitioners, as 
reasonable men, must have known that such consequences 
would flow from their acts. They must, therefore, in my judg- 
ment, be held to have acted with intent to intimidate and annoy 
Within the meaning of the section, and the petitions miast be 


- dismissed. 


Sankaran Nair F :—It is found that Karuppan Servai 
is the owner of the house in question, and that during his 
temporary absence, the accused broke open the door of the 


house, assaulted his servant, Prosecution Witness No. 1, whom he 


had placed in charge of it, and took forcible possession. The 
intention of the accused in effecting this forcible entry is found 


a 
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to have been to establish his title. On these findings it is 
argued om behalf of the accused that their conviction for house- 
breaking cannot be sanctioned in law as no intention “ to 
commmit an offence or to intimidate, insult or annoy any person 
in possession” of the house has been found. The decision in 
In re Venkataramanuja Reddy & others? and the cases referred 
to in that judgment are relied upon in support of the arguments. 
The case above referred to shows that though the act of the ac- 
cused necessarily involved annoyance to a person, yet unless the 
intention of the accitsed was to annoy, he is not guilty under that 
section. The decision in Qucen-Empress v. Rayapadayacht® shows 
that the section defining criminal trespass is so worded that it 
does not include an act done with the knowledge of the likelihood 
of a given consequence. According tothese decisions it may be 
that the act cannot be said to have been committed with intent 
to annoy the complainant. 


But the further question remains whether the act was done 
with intent to commit an offence. Though the complainant 
was absent, the house was still in his possession as his servant 
was left in charge of the house (S. 27, I. P. C.) 


On the facts found in this case, the accused could 
not take possession of the house except by effecting forcible 
entry, 2.¢., by breaking open the door of the, house and 
using criminal force to the servant, and he had therefore 
undoubtedly the intent to commit those offences. In Emperor 
v. Fangai Singh? and Empercr v. Baztd* the accused was able 
to, and could, take possession of the house without using any 
force. ‘The owner was absent and he had not placed any of the 
persons referred to in S. 27 of the Indian Penal Code in 
possession, and in the case In re Venkataramanuja Reddy and 
others? it does not appear that any criminal force was used to 
take possession. The cases cited, therefore, do not apply and 
the petitions must therefore be rejected. 


1. (1909) 6. M. I. T. 262. 2. (4896) I. L. R. 19 M. p. 240. 
3. (1903) I; L, R, 26. A. 149, 4, (1904) 1.-L. R. 27 A. 298, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Krishnaswami Aiyar and Mr. Justiee 
Ayling. 

Sri Satoda Bihara Maltapatra Kondamodalu 
Linga Reddi aes Sullee Abhoyee .. Appeliant* 


Sree Rajeh Kocherlakotah Venkata Krishna 
Row Bahadur Zamindar Garu, Proprietor of 
Polavaram .. Respondent. 
Land tengre—Permanent intermediate tenure—Onus—Practice—Pleau- 
ings, inconsistent—Limitation—Adverse possession—Temant holding ever— 
Limitation Act, Art. 139. 
` When the holder of an intermediate tenure between the Zemindar and 
the cultivating ryots contends that his tenure isa permanent tenure ‘and 
there is no document on the language of which hecan make out such 
a permanent tenure, the burden is upon him to establish the permanengy 
of bis tenure by other evidence in the case. The fact that for a period of 33 
yegrs an unvarying money rent was paidis not enough to establish the 
permanency of the tenure, 
A person who set upa permanent intermediate tenure in the lower 
court was not allowed to set up a case of occupancy right in appeal. 
A tenant holding over on the expiration of a lease and paying rent 
is a tenant from year to year and his possession is not adverse to that of 
the landlord until the date of the termination of the tenancy. 


Appeal trom the decree of the Court of the Government 
Agent, Godavari, in O. S. No. I of 1903. 

C.F. Napier aud D. Seshagiri Row for appellant. 

N. Subba Row and P. Narayanamurihy for respondent. 

The Court delivered the following 


JUDGMENT :—This is asuit by the Zamindar of Pola- 
varam to recover a certain village named Kondamadulu des- 
cribed in Schedule A attached to the plaint, and the forest which 
formed part of the same village and is described in Schedule B. 
The plaintiff's case is that the defendant is only a tenant from 
year to year and that the tenancy lias been determined by due 
notice to quit. The defendant alleges that he isa Mokhasadar 
entitled to a perpetual tenure. Heis nota cultivating tenant 
of the property but an intermediate holder between the Zamin- 
dar and the cultivating tenants. The Kadwleat executed by the 
Zamindar to Government under the permanent settlement, 
which is Exhibit A, shows that Kondamodulutis not amongst 
the Mokhasas of which a list is given. There is no dispute in the 
case that Kondamodulu is included in the Zamindari, although 
the name does not appear in the list of Jirayati villages given 








© A, No. 26 of 1906. i 17th December; 1910; ` 
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in that document. It is stated for the respondent, and there is Linga Reddi 
evidence in support of the view, that Kondamodulu is only a Rajah 
hamlet of Kondrakota Muttah. Kondrakottah is expressly men- venkata 


tioned in the list of Jirayati villages. Mr. Napier who appeared Krishna 
for the appellant very properly conceded that there is no evidence Rew: 


of the original grańt of the Mokhasa to the defendant and it seems 
to us clear, from Exhibit A, that Kondamodulu was not a 
Mokhasa at the date of the permanent settlement. Itis, what- 
ever the tenure, of the nature of a subordinate interest carved by 
the Zamindar. When the holder of such subordinate interest 
contends that itis a permanent tenure in that he holds, and 
there isno document onthe language of whicb he relies to 
make out, such a permanent tenure, the burden is upon him of 
establishing the permanency of the tenure by other evidence in 
the case. We are, therefore, to examine the somewhat volu- 
minous evidence that has been adduced in the case on both 
sides and to find out whether the defendant has made out his 
plea of a permanent tenure. 


[Their Lordships after discussing the evidence in detail 
went on to observe as follows :—Ep.] 


We think we have discussed really all the evidence that has 
been commented on before us, We have no hesitation in coming 
to the conclusion that the defendant has utterly failed to show 
that he had a permanent interest in the property. The only 
residual fact that may be said to have been .established by the 
defendant is that fora period commencing about the year 1831 
and extending to the year 1864, an unvatying rent of Rs. 60 was 
being paid, though even in this period it appears there were 
other persons associated with the defendent as joint Ijaradar 
fos some time. We cannot on this fact rest a conclusion of 
permanent right in the defendant 

Even if the onus lay upon the plaintiff, we should be inclined 
to hoig that the plaintiff has discharged it and has shown that 
there is no permanent right in the defendant as regards the 
suit village. 

The next point which is associated with this matter and 
which was raised by Mr. Napier, was that he is entitled to 
claim an occupancy right under the Estates Land Act. We 
think this contention completely gives the go-by to the attitude 
of the defendant and his contention in the court below. His 
whole case was as to subordinate tenure and not to an occupancy 
right which atenant in actual contact with the property may 
claim, and, therefore, we decline to allow him to raise this 
contention, nor is there any ground of appeal which raises a case 
of occupancy right under the Estates Land Act. We are not 
disposed to allow such a new contention to be raised for the first 
time in the course of the argument. 


The next point to which serious attention was directed was 
about Hmitation. Now if the Polavaram Zemindar was the 
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Linga Reddi Owner of the suit village and the defendant's predecessor was 

v. only a tenant foreach year under the several muchilikas the 

yon last ofthe muchilika having ceased to operate from the year 1878, 

Krishna the question is, in what right did the defendant’s grandfather 

‘Row. continue to hold the property? We have already adverted to 

the circumstance that subsequent to the expiry of the last 

muchilika, Exhibit R 9, the defendant’s grandfather continued 

to pay rent to the plaintiff’s predecessor and the latter continued 

to accept it. Exhibit S 1, which is dated 2oth February. 1880, 

is clear on the point. Even if wedo not take into account the 

subsequent Irusalnamahs there is no doubt of the fact of payment, 

and we must presume a tenancy from year to year from the 

expiry of the muchilika Exhibit R 9. Nowin the case of a 

tenancy from year to year, it is well-settled law that limitation 

can run in favour of a person who asserts a permanent tight in 

the property only from the date of the termination of tenancy. 

Article 139 of the Limitation Act is perfectly clear on the point. 

The tenancy did not determine admittedly, whenever it was, 

before the year 1896 and 12 yearshad not run from that date at 

the date of the institution of the suit. The decisionsin Srenzvasa 

Ayyar v. Muthuswamt Pillai +, Sheshamma Shettati v. Chicaya 

Hegade *, Ramaswamt Naik v. Thayammal?, are clear upon the 

point. Mr. Napier drew our attention to three other cases. 

Sankaran v. Periasami * has nothing to do with the point 

under consideration. There a person who was not holding under 

a derivative tenure setupaleasehold interest in the property in 

consequence of the payment by him of a certain amount of 

oru pu for the statutory period under a claim of leasehold interest - 

himself. It was held that he could prescribe for the whole pro- 

prictary interest'in property of which he holds possession in the 

assertion of such right. Paramaswaram Mumbanoo v. Krishnan 

Tengal © is really an-authority against Mr. Napier. There the 

learned judges hold that according to the plaintiffs case the 

tenancy having determined before a period of 12 years and the 

defendant having been alleged to have been a trespasser in 

possession for more than 12 years, clearly the period of limitation 

was 12 years from the date of the expiry of the original lease 

from which the plaintiff alleged the defendant was holding as a 

trespasser. Ncw the next case Vadapalld Narasimham v. Dronam 

Raju Seetharanamurthi © deals with altogether a different 

matter, viz., a case of tenancy by sufferance. That is also an 

authority in favour of the respondent, for it was there said if a 

tenant fora p.riod holds over with consent of the landlord, 

then the tenan:y would be one from year to year. It is, therefore, 

clear upon all tie authorities to which our attention was drawn 

that the suit is not barred by limitation. We agree with the 
Governor’s Agent and dismiss the appeal with costs. 





I. (1900) LL.R, 24 M. 246. 2. (1902) I. L. R. 25 M. 507. 
3. (1903) I. L. R. 26 M. 488. 4. (1890) I. L. R. 13 M. 467. 
5» (1903) I.L.R, 26 M. 535. 6. (1907) I. L. R. 3x M. 163. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


“Present :—Mr. Justice Krishnaswami Iyer and Mr. Justice 


Ayling. 
Raja Tirumal Raju Bahadur Varu 
(died) and others .. Appellants* 
(2nd PIJ. 
v. & his L.R). 
Pandla Muthial Naidu & others .. Respondents 


(Defts. 2 #0 8). 


Limitation Act, Aris. 144, 148—Adverse possession—Mortgage—Part fail- 
ure of consideration—Mortgagee in possession claiming greater amount—No 
adverse possession —Morigagor and morigagee—Accounts. 


Where part of the consideration for a mortgage is void or fails or the 
mortgagee makes default in paying it, the mortgage is good to the extent 
of the consideration that has validly passed. If a mortgagee is entitled to 
possession under a mortgage even though the consideration was paid only 
in part, time cannot run in his favour for the acquisition of a larget 
interest by his mere assertion of it to the knowledge of the mortgagor. 


The article applicable to a suit for redemption in the case is Article 
148 and not Article 144. 


Obiter.—Where a usufructuary mortgagee is in possession of the mort- 
gaged property under a covenant that he should appropriate the income 
towards the interest on the whole amount and the balance towards the 
principal, without paying the whole amount of consideration for the mort- 
` gage :—Held, that the whole surplus remaining after the discharge of the 
claim for interest on the consideration to the extent to which it was paid, 
should go towards the discharge of the principal due. 

Appeal from the decree of the Subordinate Judge’s Court 


of North Arcot in O. S. No. 2 of?rgo6. 


Suit by the Court of Wards on behalf of the Zemindar of 
Karvetnagar for Rs. 38,257, being the amount of surplus collec- 
tions due to the plaintiff after taking accounts of the profits 
setting it off against the amount legally due under a usufructuary 
mortgage of 1881. The mortgage had been given for Rs. 24,600, 
composed of Rs. 17,000 for sundry decree debts and Rs. 7,600 for 
other debts. The terms of the bond material for this report were: 
“ Usufructuary mortgage debt bond executed, etc. * * * 

* x * * Total Rs. 24,600. We became indebted to you; 
so interest hereon from this 21st May is at the rate of Rs, 0-8-0 
per cent. per mensem. Till the principal and interest that accrues 
are paid off to you, we have mortgaged as security for the said 
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principal and interest, the following:—* * * * * * * * 


We have settled the beriz at the rate of Rs. 1,764 in one lump 
sum and put the said villagein your possession together with all 
the above-mentioned privileges till the sum due under the bond is 
discharged * * Out of the Billmukta of Rs. 1,764-0-0 you 
shall not only credit towards interest Rs. 1,476, being the interest 
due under the terms of the bond from the month of Audi Chitra- 
thu to Aowni each year (15th July 1882) and produce to the 
Talug Kacheri the balance sum of Rs. 288 towards peishcush 
** * * * * * — we shall pay you the principal amount 
of this bond at once at the end of June 1888; should we manage 
to pay you the amount at any time before the due date, you shall 
take it at the end of the sowing season of Aowni of that year.” 
The case of the plaintiff was that the mortgage, so far as 
the decree amount went, was bad as it provided for payment 
of a larger sum than was due under the decree; that the 
collections worked off the good and valid portion of the princi- 


-pal several years ago and that he was entitled to all the surplus 


collections. Under the Court of Wards Act, the plaintiff came 
into possession in 1900 and the ‘suit was brought within 3 years 
of such possession and entry (Art. 105, Limitation Act). ‘The 
Sub-Judge dismissed the suit on the ground that the defendant, 
by being inpossession for over the statutory period, had pre- 
scribed for a mortgagee’s interest for Rs. 24,600, and was not 
bound to account for the income, and dismissed the suit. Hence 


the appeal. ` 


L. A. Govindaraghava Adyar, for appellant, contended 
that the mortgage was good to the extent of Rs. 7,000— 
Bhagabat v. Narayan’; Munshi Bajranji Sahat v. Udit Narain 
Singh?; Rajani Kumar Dass v. Gour Kishore? ; Srinivasaswami 
v. Athmarama Atyar*; JONES, Vol. i, S. 378. Defendant being 
in possession lawfully, could not prescribe for any interest ad- 
verse to the plaintiff—fuggernath v. Brignath®; Madhava v. 
Narayana? ; Khiarajmal v. Daim”. 

K. Srinivasa Atyangar for P. R. Sundara Aryar, for respon- 
dent, contended first that the mortgage as such was bad, relying 








I, (1907) 1. L. R. 31 B. 552. . 2. (1906) 10 C. W. N. 985. 
3. (1908) I. L. R. 35 C. 1051. 4. (1908) I. L. R. 32 M. 281. 
5. (1878) I. L. R. 4 C. 322. 6. (1885) L L. R. 9 M. 244, 


7. (1904) I. L. R. 32 C. 296 (P.C .) at 311, 
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on Subba Rau v. Devu Shetty? and distinguished Bhagbat v. 
Narayan? on the ground (i) that no question of limitation was 
involved in it; (ii) the mortgage cast the duty of accounting on 
the mortgagee ; (iii) the mortgage in that case was treated as con- 
sisting of several divisible mortgages. Rayant Kumar Dass v. Gour 
Kishore? was distinguishable as the intention of the parties in 
adding on fictitious debts in order to defraud creditors is clearly 
that the mortgage was to hold good for the balance. Munshi 
Bajrang? Sahat v. Udit Narain Singh* also proceeded upon an 
inference of fact that the parties consented to treat the mortgage 
good fro tanto. He referred also to Walker v. Carleton’ to 
show that the mortgage was wholly bad. Similarly Sri- 
nivasaswamt V. Athmaram Atyar®. Healso submitted that 
a distinction ought to be made between cases of initial 


failure of consideration and a subsequent failure of con- 


sideration. In the one case, the possession is bad in its incep- 
tion ; in the other, it is lawful in its commencement. He relied 
upon Subba Rau v. Devu Shetty!. Khirajmal v. Daim” wasa case 


in which, under the mortgage deed, the mortgagee was liable’ 


to render accounts. Their Lordships in their observations at 
p. 311 also deal with only subsequent adverse possession. They 
do not deal with a case in which, contemporaneous with the 
lawful relationship, a concurrent adverse possession of another 
practical interest arises. Here the mortgagee was not entitled to 
receive profits beyond the interest for the good portion of the 
mortgage, and as such he has been in adverse possession of the 
profits forthe balance, f.e., of property, to the extent of that 


interest. In any view Art. 105 would not apply to this case as ’ 


the claim for each year’s extra profits isa claim for money had 
and received and not for extra profits under the mortgage. The 
mortgage deed clearly does not entitle him to claim such account. 

The Court delivered the following 

JUDGMENT :—The plaintiff's predecessors in title gave a 
usufructuary mortgage to the rst defendant and the 2nd defen- 
dant’s father for. Rs. 24,600 in the year 1882. Part of the con- 
sideration for the bond consisted of Rs. 17,000 stated to be due 
under decrees previously obtained against the mortgagors. It is 








I. (1894) I. L. R. 18 M. 126. 2 (1907) I.L.R. 31 B. 552. 
3: (1996) Io C.W.N. 932. 4. (1908) I.L.R. 35 C. IO5I. 
5. (1881) 97 Ill. 582. 6. (1908) I.L.R. 32 M. 281, 
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contended for the plaintiff that this sum was in excess of the 
amount actually due under the decrees and that the agreement 
to pay was in contravention of S. 257-A of the old code and 
therefore void. . The court below has given no finding on the 
question, no evidence having been taken on the point. Assuming 
the plaintiff's contention to be well founded, the further point 
arises whether, the defendants having been in possession for more 
than 12 years under the usufructuary mortgage for Rs. 24,600, 
they have acquired a prescriptive title to that mortgage inter- 
est. The District Judge has decided in their favour, On appeal 
it is argued for the appellant that there was a good usufructuary 
mortgage for Rs. 7,600 at all events, and, the possession of the 
mortgagees having commenced under a valid mortgage for that 
sum, the defendants couid not by assertion of a larger interest 
acquire a prescriptive title to it. 


The fitst-question -we have then to consider is whether there 
is a good usufructuary mortgage for Rs. 7,600. ‘here is 
nothing to show, as pointed out in Srinivasaswami v. Athma- 
rama Aryar,* that the parties expressly stipulated that the 
mortgage should not take effect unless the whole consideration 
was really and validly given by the mortgagee, It cannot. be 
said that there is an implied. understanding 1m the case or every 
mortgage, where less than the fall consideration is advanced by 
the mortgagee, that the mortgage should fall through unless the 
balance of the consideration is made good. It may also be that, 
if there is an agreement to advance the full consideration for 
the mortgage and there is a breach of the agreement on the 
part of the mortgagee, S. 39 of the Indian Contract Act 
will, as suggested in Subba Row v. Devu Shetti,” justify the 
mortgagor in putting an end tothe contract of mortgage. - It 
seems to us that the mortgagor may treat the mortgage as good 
to the extent of the consideration received and sue for damages 
for non-payment of the baiance as suggested in Anakaran Kas- 
mtv. Saida Madath Avulla? and expressly decided in Chinnay- 
ya Ravuthan v. Chidambaram Chetty.* He may allow the mort- 
gagee to treat the mortgage as good and sue the mortgagor 
for sale as in Rayant Kumar Dass vw. Gour Kishore or tor 





- (1908) I. L. R. 32 M. 281. 2. (1894) I. L. R. 13 M. 126. 
A (1878) I. L. = 2M. 79 4 G80 l. LR. 2 M, 212 
- (1905) I L Re 35 C. T051. 
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foreclosure as in Munshi Bajrang? Sahat v. Udit Narain Singh’. 
The decision in Subba Row v. Devu Shetti? which treated the mort- 
gage as invalid because part only of the consideration agre: d upon 
was advanced, was based on the view that the mortgagor had can- 
celled the mortgage and the mortgagee had acquiesced in the 
cancellation. Where part of the consideration is void or fails, or the 
mortgagee makes default in paying it, the right principle seems 
to be that the mortgage is good to the extent of the consideration 
that has validly passed. In JoNES on Mortgages, Vol. 1, S. 378, 
the rule is thus stated :—“ If the mortgagee advance only a part of 
the sum contemplated in the mortgage itis a valid security for 
so much as he does advance and for so much only. For the 
advances actually made the mortgage is good against the mort- 
gagor’s assignee in bankruptcy.” A numberof American cases 
are eited at the foot in support of the above principie. Mr. 
K. Srinivasa Aiyangar who appeaied for the respondent press- 
ed upon our attention the case of Walker v. Carleton? asa 
decision in his favour. Apart from the fact that the decision 
is adversely criticised by the learned author, the case ap- 
pears to be clearly distinguishable because the mortgagor gave a 
separate note payable in a shorter time for the part of the consi- 
deration, which was all that was advanced. Putting aside this 


case, therefore, as inapplicable, the whole weight of authority ap- 


pears to be in favour of the rule enunciated in the passage cited, 
Mr, SrinivasaAiyangar further contended that to give effect to the 
mortgage as good for the consideration actually given would be 
. to make a new contract between the parties. We do not think 
the argument is sustainable. It would be perfectly open to, the 
mortgagor, as already pointed out, treating the whole contract as 
valid aud entorceable, to recover damages for the partial breach. 
If, then, the mortgage of the entire property for the consideration 


that validly passed between the parties isa valid transaction, 


there is no foundation for the further contention that the 
mortgagees have acquired a prescriptive title to the usufructuary 
mortgage interest of Rs, 24,600. If the defendants were entitled 
to remain in possession as mortgagees under the valid mortgage 
for Rs. 7,600, time could not run in favour of the defendants for 
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the acquisition of a larger interest by their mere assertion of it 
to the knowledge of the mortgagor. Under the terms of the 
mortgage instrument, Exhibit 4, interest was payable at 8 annas 
per cent per mensem. The usufructuary mortgage of the 
property was till the principal and interest were paid off. The 
income of the entire mortgaged property receivable by the 
mortgagees was fixed at Rs. 1,764, out of which Rs. 1,476 was 
to be appropriated towards interest, estimated to be due at the 
rate mentioned, and the balance of Rs. 288 towards the peish- 
kush. If the consideration for the mortgage became void to the 
extent of Rs. 17,000, a proportionate amount of the annual 
interest would not be payable ont of the income fixed, but 
under S. 76 of the Transfer of Property Act, Cl. (6), the 
sum was liable to be debited against the mortgagee in reduction 
of the principal sum due under the mortgage. But whether this 
is so or not, the question as to what becomes of the available 
surplus does not affect the relation of mortgagee. Notwith- 
standing, then, the invalidity of part of the consideration, the 
mortgagee’s tight to possession under the mortgage remains. 
Article 148 applies to a suit ` for redemption or for recovery of 
Possession of immoveable property mortgaged notwithstanding 
any assertion by the mortgagee of a larger interest than was 
validly passed to him under the mortgage. -Article 144 has no 
application where other special provision is made by the 
Limitation Act for a suit for possession of immoveable property. 
It cannot be denied that Article 148 is such a provision. The 
mortgagor's right of redemption is not extinguished, and as the 
whole property has been validly mortgaged the 60 years’ period 
under Article 148 applies. This was the decision of the Privy 
Council in Kherajmal v. Daim?. The mortgagees were bound 
to pay part of the income of the mortgaged property of 
which they had possession as a subsistence allowance to the 
mortgagor. Under an invalid sale the mortgagees purchased 
the mortgagor's interest though the sale was in somebody 
elses name enami for them. The Privy Council said : “ As 
between mortgagor and mortgagee neither exclusive possession 
by the mortgagee for any length of time short of the statutory 
period of 60 years: nor any acquiescence by the mortgagor not 
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amounting to a release of the equity of redemption will be a 
bar or defence to a suit for redemption if the parties are other- 
wise entitled to redeem.” This view was followed in Muzaffar 
Ali Khan v. Parbati. The same principle was applied in Adz 
Mahammad v. Latta Bakhsh?, Rairu Nayar v. Moidin? and 
Byart v. Puttanna*. As the mortgagor has a subsisting right 
to redeem and to recover possession, the mortgagee cannot 
prescribe for a larger interest. We must set aside the decree of 
the Subordinate Court and remand the case for disposal accord- 
ing to law. The costs hitherto incurred will abide and follow 
the result, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Krishnaswami Aiyar and Mr Justice 
Ayling. 
Pallithara Vayal Kotavalli Nambudri Illath 


Kesavan Nambudri and another .. Appellants* 
v. 
Abhikesava Vathiar and others .. Respondents. 


Limitation—Adverse possession of Uraima right—Denial of right and 
exclusion. 


Heid that the consistent denial of plaintiffs right to the Uraima right 

- from 1875 down to 1892 by the defendants coupled with the actual exclusion 

of the plaintiff from all management was sufficient in law to put an-end to 
the plaintiff's Uraima right by lapse of time. 


Appeal from the decree of the District Court of North 
Malabar in O. S. No. ro of 1905, dated 27th March 1907. 

F. L. Rosario for appellants. 

K. M. Krishna Kurup and A. Stvarama Menon for res- 
pondents. 

The Court delivered the following 

JUDGMENT :—The plaintiffs in Original Suit No. ro of 
1905 claim to be members of the Vaiyal Kotavallizd/om. The 
ist plaintiff claims to be adopted or affiliated to this 2/om and 
the and plaintiff is the widow of a male member of the zlom. 
The suit is brought by them for a declaration that they have 

* A. No. 117 of 1907. ° December, 1910. 
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the Uraima of certain temples along with certain of the defen- 
dants. The third issue in the case raises the question, ‘ whether 
the Uraima of the and plaintiff's ¿Zom is extinguished on 
account of exclusive adverse possession by the sth defendant’s 
tllom of the plaint devaswoms.” As the plaintiffs Nos. 1 and 2 
claim to be the sole members of the plaintiff's zllom, we under- 
stand the issue to mean “ whether the right of the 1st plaintiff 
and of the 2nd plaintiff is extinguished by the lapse of the 
statutory period.” As regards the 2nd plaintiff’s claim, there is 
a further issue raised, which is No.2, and on that issue the 
District Judge has found that, being a widow, she has no right 
to exercise Uraima right according to law or valid custom: 
This fiuding of the District Judge has not been attacked before 
us. It is sufficient, therefore, to dispose of her appzal upon the 
finding on the and issue. 


As regards the rst plaintiff, the case has been dealt with in 
paragraph Nos. 12 and 13 of the District Judge’s judgment. In. 
the year 1875, there was a suit by the predecessors of the pre- 
sent 4th and sth defendants, who were the Urallars of the plaint 
temples, to remove a Samudayt. They then set up the claim 
that they were the sole Urallars of the temples. The Samudayt, 
who was the Ist defendant, pleaded that there were four other 
Urallars entitled to'be joined as parties to the suit. An appli- 
cation was made by a widow of the plaintiffs’ illom, both on 
her own account and on behalf of the present rst plaintiff, to be 
joined as parties to the suit. The Munsif who decided that case 
dismissed the application as regards the claim of the present 
Ist plaintiff to join and allowed the joinder of the lady. She 
was then placed on the record as the 3rd defendant. ‘There is 
no doubt that both in the plaint and in the subsequent proceed- 
ings there was a distinct denial of the right of the present rst 
plaintiff to joint management. It is stated before us that the 
Ist plaintiff attained majority in 1886. But in 188:,the 4th 
and sth defendants as Urallars of the temple gave a power of 
attorney to a brother of the 5th defendant to manage the temples 
as Samudayt. He was answerable to them and he was liable to 
be removed by them. This again was a distinct assertion of 
the sole right to management on the part of the 4th and sth 
defendants and an actual management of the property on- their 
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behalf by a samudayt appointed by them. In 1884, the 4th ava 


defendant instituted a suit for the recovery of certain property v. 
from a tenant and he made the sth defendant a party-defendant ee 
to the suit together with the female representative of the plain- 

tiffs’ iom already mentioned. Her Urazma was admitted, but 

so far as the judgment in the case shows, there was no admis- 


sion of the right of the present rst plaintiff. 


We come next to Exhibit XVII, which is in the 
year 1892. That is the judgment in a suit by the 
6th defendant against the 4th defendant and a tenant of certain 
properties belonging to the Devaswom. The 4th defendant, who 
was then impleaded as the 2nd defendant, set up the right of - 
the present rst plaintif as Urallar of the plaint Devaswoms. 
Stopping here we find that from the year 1875 down to the year 
1892, when the 4th defendant for the first time changed front, 
there has been a consistent denial on the part of the 4th and sth 

defendants or their predecessors of ‘the right of the Ist plaintiff 
`- to participate in the management of the plaint temples. This 
denial, coupled with the actual exclusion of the rst plaintiff 
from all management, is sufficient in law to put an end to his 
right. Assuming, for the sake of argument, that the acknow- 
ledgment by the 4th defendant in the year 1892 would, if 
coupled with enjoyment on the part of the 4th defendant down 
to the date of the-plaint, give the rst plaintiff any fresh title, 
we have no hesitation in saying that, having regard to what the 
4th defendant himself has pleaded in 1889 and 1900 as per 
Exhibits XVIII to XIX, what the 4th defendant stated in 1892 
was a mere device on his part to checkmate the 5th defendant, 
The ath defendant has not been consistent in his assertion 
of 1892. He has clearly averred in later years that ‘the pre- 
sent rst plaintiff had no right to the property for he actually 
stated that the right of the plaint 2//om had lapsed to him. 
We may, therefore, dismiss Exhibit XVII as of no value at 
all in connection with the question of exclusion of the rst plain- 
tiff. We must hold that the rst plaintifi’s right has been ex- 
tinguished by the statute of. limitation. It was argued by 
Mr. Rosario that the denial of 1875 would give no cause of 
action to the ist plaintiff to institute a suit. He said that 
the yst plaintiff could not institute a suit for a declaration 
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that he was a member of the plaint z//om as he came into pos- 
session of all the z//om properties in 1886. He could not in- 
stitute a suit, according to him, in respect ofthe plaint temples 
in consequence of the denial of 1875. We cannot accept this 
argument. It was perfectly open to the plaintiff to institute a 
suit if he chose that he was entitled to the joint Uvraima of the 
plaint temples immediately after the denial of 1875 by virtue 
of his being a member of the plaint zom. The question as 
to whether he was a member of the plaint ¿Kom would, no 
doubt, have to be in issue, but that issue could only be for the 
purpose of determining whether the xst plaintiff had any right 
to the Urarmaship in the plaint temple. We must, therefore, 
express our concurrence with the District Judge in his finding 
that the rst plaintiff has lost any right that he might have had 
in 1875 to the joint Urarma with defendants Nos. 4 and 5. We 
dismiss the appeal with costs. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Krishnaswami Aiyar and Mr. Justice 


Ayling. 
Abhikesava Vathiar, Manager and 
Karnavan of his Tarwad . Appellant*, 
: p l 
Vyal Kotavali Nambudri Illath 
` Kesavan Nambudri and others ` Respondents. 


Malabar Law—Uraima right—Right of Widow. 
Held, on admission, that according to Malabar law and custom a widow 
cannot exercise the Uvaima right ina Devaswom. 


Appeal from the decree of the District Court of North 
Malabar in O. S. No. 16 of 1905. 


1907. 

C.V. Anantakrishna Atyar for P.R. Sundara Atyar for 
appellant. 

_K. M. Krishna Kurup and A. Stvarama Menon for the 
Tespondents. 


The Court delivered the folowing 

JUDGMENT :—The plaintiff in Original Suit No. 16 of 
1905 was the rst defendant in Original Suit No. ro of r905. 
The judgment that we have just delivered in the other case 

A, S. 138 of 1907. t December 1910, p 
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(Kesavan Nambudri v. Abhtkesava Vathzar)* covers the present Abhikesava 


case also. But some additional arguments were urged on behalf 
of the plaintiff in this case by Mr. Ananthakrishna Aiyar. He 

contended that so far as his client was concerned, there was no 

denial in 1875. This statement of his we cannot accept. Exhibit 
XII shows that the plaintiffs in that case, namely, the predeces~ 
sors of the present 4th and 5th defendants, claimed to be them- 
selves Urallars and would not admit the claim of any other person 
to the Urama. The present 1st defendant was joined subse- 
quently to the institution of the suit as the and defendant in that 
case. An issue was expressly raisedas to whether the then plaintiffs 
were alone competent to institute that suit, and on that issue the 
District Munsif stated that it was unnecessary for him to express 
an opinion, On the question as to whether the 1st defendant, 
then the 2nd defendant, was entitled to the Uvazma, he passed a 
decree dismissing the Samudayt and decreeing a certain sum of 
money in favour of the then plaintiffson behalf of the Devaswom. 
The decree for possession on behalf of the Devaswom cannot enure 
to the benefit of the then and defendant, because the District 
Munsif expressly stated he would not decide, in. the teeth of the 
plaintiff's denial, that the 2nd defendant had the Urama 
right. Itis not contended by Mr. Anantakrishna Aiyar that the 
plaintiff in this case has been in actual possession of the suit 
temples: He claims to have been in possession constructively 
because the defendants were in possession and their possession 
enured to his benefit, He placed his case on the same footing 
as that of a tenant-in-common, who isnot actually in manage- 
ment of the common property and whose title is denied. Even if 
the possession of the present plaintiff was only that of a tenant- 
in-common, we should be prepared to hold that there was suffici- 
ent evidence as to exclusion. There is nothing in Fogendranath 

Rat v. Baldeo Das? and in FREEMAN on Co-tenancy, S. 221, to 

which we were referred, which militates against the view that the 

present plaintif has been excluded from participation in the 

Uraima tight of the plaint temples. And if there was such exclu- 

sion, Mr. Anantakrishna Aiyar does not contend he would not be 

barred. But we are inclined to place the present case ona 

different footing, because the possession of a joint Uradlar is not 
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that of a mere tenant-in-common but that ofa joint tenant. The 
acts of the other trustees in management have been held to be 
illegal if any one trustee is not consulted in the management of 
the trust properties except in cases where by custom or by prac- 
tice or the course of management any one trustee who does not 
actually participate may be deemed to have accepted or ćon- 
curred in the management of the others. The acts of the 5th and 
6th defendants in this case from the year 1875 to which Exhibit 
XII relates are acts which are only consistent with the explana- 
tion of a consistent denial of plaintiffs’ rights and a consistent 
exclusion from participation in the management of the plaint 
temple. Weare, therefore, quite prepared to hold that the Dis- 


‘trict Judge is right in his finding that the plaintiff's suit is bar- 


red by limitation. We dismiss the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Krishnaswami Aiyar and Mr. Justice 
Ayling. 
Chellamcherla Kalagayya alias 
Sundaramayya | .. Appellant* 
v. 
Mummareddi Yanadamma (died) 
and others .. Respondents, 


Mortgage—Subrogation—Discharge of prior mortgage binding on third 
party—Subsequent mortgage o, f other property by one of the mortgagors. 

A second mortgagee from a certain person applied part of the mort- 
gage money in discharge of a prior mortgage which bound the interest 
of athird person. There was an express statement of an intention to keep 
alive the discharged mortgage. There was no intermediate incumbrance 
against which the prior mortgage might be presumed to be kept alive ; and 
the rates of interest stipulated under the mortgage differed from that pro- 
videdin the earlier one. Weld, that the second mortgage was not binding 
on the third person’s interest. [Mohkesh Lal v. Mohunt Bawan Dast followed. 
Gokal Das Gopal Das v. Purammal Premshuk Das? distinguished. 
Surjiram Marwari v. Barhamde Das Pershad®, Bisseswar’ Prasad v. Lala 
Surman Singh* and Govindasawmi Devan v. Doraisawmi Pillat® referred 
to. 

Appeal from the decree of the District Court of Nellofe in 


O. S. No. 36 of 1906. j 
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K. R. Shenai for T. Prakasam for appellant. 


The Advocate-General (P. S. Sivaswami Azyar) for and 
respondent. 


Ryru Nambiar for 3rd and 4th respondents. 
The Court delivered the following 


JUDGMENT :—The first question argued in this appeal 
relates tothe payments pleaded by defendants Nos. 1 to 3. 
They form the subject of the rst issue. We agree with the 
finding of the District Judge on it. 


The only substantial question in the case relates to the 
liability of the 6th defendant's share in the mortgaged property. 
The suit mortgage is dated 6th December 1890. The 6th 
defendant did not join in the execution, although he had been 
given a share in it under Exhibit VIII which is dated 7th May 
1886. It was not argued before us on behalf of the respon- 
dent that the mortgage bound the 6th defendant’s interest 
also,even though he was no party to the document. The 
ground on which the plaintif has been given a decree for a 
portion of the mortgage money against the 6th defendant's 
interest in the propert), is that it was applied in discharge of an 
earlier mortgage, Exhibit B, dated the 15th of August 1884, 
which was binding on the whole mortgaged property as it was, 
anterior tothe carving out of a share in favour of the 6th 
defendant. The question we have to consider is whether the 
plaintiff is entitled to claim subrogation and to stand in the 
shoes of the mortgagee under Exhibit B. We may dismiss at 
once the argument of Mr. Shenai that there is nothing to show 
that part of the mortgage money under Exhibit A was applied 


in discharge of Exhibit B. It isnot open to the appellant to. 


raise this contention for there was no express denial in the 
` written statement of the allegation in the plaint that part of the 
mortgage money was. so applied. Exhibit A recites the purpose. 
No question appears to have been raised before the District 
Judge as regards the actual application of the money. But the 
more important question remains as to the right to subrogation. 
We think this case is exactly covered by the decison of the Privy 
Council in Mohkesh Lal v. Mohunt Bawan Dast. The facts of 
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that case are closely analogous to those of the present case. A 
second mortgagee from a certain person applied part of the mort- 
gage money in discharge of a prior mortgage which bound the 
interest of another person as well. There was no express state- 
ment of an intention to keep alive the discharged mortgage. 
There was no intermediate incumbrance against which the prior 
mortgage might be presumed to be kept alive. The rate of in- 
terest stipulated under the suit mortgage differed from that 
provided in the earlier encumbrance. AJI these facts are present 
in the case before us. ‘The principle underlying that decision is 
unaffected by the later decisiof of the Judicial Committee. 
In Gokaldas Gopaldas v. Purammal Premsukhdas.1 We accept 
the law as expounded in Surjiram Marwari v. Barhamdeo 
Persad? by Mr. Justice Movkergee and followed in Besseswar 
Prasad v. Lala Surman Singh * and by this Court in Govinda- 
sawmy Thevan v. Duratsawmi Pillatt. We must modify the 
decree of the Court below by exonerating the 6th defen- 
dant’s share under Exhibit VIII in the suit properties from all 
liability. The 6th defendant is entitled to his costs in this 
and the lower Court against the respondent. The appeal is other- 
wise dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis. 


The Krishna Jute and Cotton Mills Com- 
pany, Limited, by their Secretary and 
Treasurer, Mothe Gangaraju of Ellore .. Appellant* 


(Defendant). 
v. 
J. Innes (absent in England) and 
others .. Respondents 
(Plaintiffs). 


Contract Act, Ss. 39, 13—Breach of contraci—Measure of damages—Di fer- 
ence between contract rate and market rate—Market rate ason what date. 


Per Chief Justice and Wallis J. (Ayling J. dissenting)—In the case of a 
breach of contract to Sell goods, the measure of damages is the difference 
between the contract rate and the market rate as on the date fixed for per- 
formance and not as on the date of breach, whether the action be brought 





* A. No. 45 OF 1909. 20th December IgIo. 
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before or after the date fixed for performance. There is no difference 
between the Euglish and Indian Law on the point. 


Per Ayling J.:—The damage is to be assessed on the difference between 
the contract price and the market price on the day of the breach of the con 
tract. The English law is not applicable to India in the face of S. 39 
of the Contract Act. : 


Per Curiam :—Held on the facts of the case that (t) there was a com- 
pleted contract in the case ; (2) that the breach occurred on the day when 
the defendant wrote the letter which plaintiffs rightly treated as a breach, 
(3) that the defendants’ case having been that they were entitled to claim a 
formal transfer, it was not open tothemto raise the objection -that the 
contract itself was invalid. 


Appeal from the decree of the Subordinate Judge’s Court 


of Cocanada, dated Irth December 1908. in O. S. No. 37 of. 


1907. 
P. R. Sundara Azyar and V. Ramesam for appellant. 


P. Narayanamurtht for respondent. . 


- This appeal coming on for hearing in the first instance* 
before their Lordships, Str Charles Arnold White, Chief Justice, 
and Mr. Justice Azylzng, The Court delivered the following 


JUDGMENTS :—The Chief Fustice :—In this case a ques- 
tion of some general importance and interest has been raised with 
reference to the rule applicable as to the measure of damages, 
assuming the plaintiffs havea right to claim damages, for the 
alleged breach of contract. We reserve judgment on that ques- 
tion. As regards the other questions raised in the appeal, we 
propose to deal with them now. The case of the plaintiffs is 
that towards the end of January 1907, a contract was entered 
into between them and the defendants for the sale of jute to the 
defendants, and that the defendants refused to accept delivery 
in pursuance of the contract. The plaintiffs sued for damages on 
account of the breach of contract, and the Subordinate Judge 
of Cocanada awarded a sum of Rs. 18,000 and odd to the plain- 
tiffs. The defendants prefer an appeal tothis Court. ‘The 
plaintiffs are merchants who carry on business at Cocanada, and 
the defendants, are a Limited Liability Company having their 
head office at Ellore. Prior to the transactions between the plain- 
tiffs and the defendants, which are in question in this case, the 
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plaintiffs entered into certain contracts with local growers of 

jute for the purchase of jute. These contracts I will refer to as 

the subsidiary contracts. The contracts with these local growers: 
are to be found in, Exhibit GG series and the terms of these 

subsidiary contracts are set out in a tabular form in the schedule 
to Exhibit Y. The subject matter of the contract between the 

plaintiffs and the defendants was 1,032 putties of jute. As re- 

gards 155 putties there is no dispute. 


The first question for consideration is—was there a complet- 
ed contract between the parties in January 1907. In order to 
deal with this question, it is necessary to examine the correspon- 
dence between the parties with some minuteness. The 
matter is not altogether easy, as the correspondence is somewhat 
confused, but, after full consideration, I have come to the con- 
clusion that there was a completed contract between the plain- 
tiffs and the defendants onthe 26th January 1907. The first 
letter is in the form of an offer which is made by the defendants 
to the plaintiffs, or rather by the defendants’ agent to the plain- 
tiffs’ agent, and that letter is only intelligible by the light of the 
fact to which I have referred, vzz.,the existence of the subsidiary 
contracts between the plaintiffs and third parties. This letter 
refers to the subsidiary contracts. The letter (Exhibit Al) says : 
“ To-day this offer is given to you through Chicacole Venkata 
Rao, until 3 P. M. on the next day for purchasing from you on 
condition of taking delivery on the due dates fixed by them (the 


parties to the subsidiary contracts) of about 1, 100 putties sold to 


you Rs. 50-4-0 a putty, so that the same might be delivered 

* *Immediately on the receipt of acceptance from 
your Company, out of the advance of Rs. 50-4~0 for every putty 
payable to you, ‘the amount at the rate of Rs: 5 shall be paid 
within 5 days and the further amount at the rate of Rupees five 
shall be paid within 15 days from this day and your assamiwar 
contracts shall be taken.” Now this is an offer by the agent of 
the defendants that they will pay the stipulated amount for the 
jute, and that the delivery of the jute is to be on the dates fixed 
in the subsidiary contracts. On receipt of this letter, the plain- 
tiffs” agent telegraphed the reply (Exhibit Bl). That. was in- 
tended to be an authority to the plaintiffs’ agent to accept the 
offer which had been made to them by the defendants. Then 
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we have theacceptance of the offer by the plaintiffs’ agent, 
Exhibit C. It says: ‘t A reply is come confirming the offer made 
by you.” That means that the agent had received his princi- 
pal’s authority to accept the offer. Then the letter concludes 
with these words: “I shall reduce all the conditions to writing, 
receive the advance, and transfer the contracts.” This transfer 
has reference to the subsidiary contracts. = 

‘Then on the same day we have a receipt, Exhibit D, which 
is given by the plaintiffs to the defendants. The receipt is in 
these terms: “Yesterday, Depuguntla Purushotham Garu on your 
behalf confirmed the offer of 1132 Kh. of jute purchased by us 
at Ongole at Rs. 5-4-0 per putty. The advance of Rs. 2,000 
this day given by you is credited towards the advance stipulat- 
ed tobe paid by you * *.” 

Tt seems to me that the letters to which I have referred, read 
by the light of Exhibit D of the same date, a receipt given by 
the plaintiffs for the advance taken that day, show that there was 
a completed contract on that day and that the words “I shall 
reduce all the conditions to writing” mean—teducing to writing 
the terms of a contract which had been already completed on 
that day. The reduction and the formal transfer by the plain- 
tiffs were merely incidental to the completion of the contract ; 
neither party, when the offer was made and accepted, contem- 
plated any outstanding term or condition which had to be 
arranged before there was a completed contract. It is no doubt 
true that some terms had been left unprovided for in the con- 
tract: but that does. not show that the contract itself was not 
complete. 

Differences arose witbin a few days. It would appear that 
jute fell in price considerably after the end of January 1907 ; 
certain figures as to the price of jute are to be found in Exhibit 
LL. Ido not say that these figures are conclusive as to the 
market price which prevailed in January, February and March, 
and no doubt they are somewhat meagre. During January the 
price of jute never stood at as high a figure as Rs. 50 and by the 
end of February there had been a serious fall in price. The price 
never recovered so far as appears in Exhibit LL. During March 
the prices were somewhere about Rs. 37. Five or six days after 
the letter of acceptance was received, the plaintiffs wrote Exhi- 
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Krishna. bit F on the 31st January in which they called the defendants’ 
Mills Coy. attention to the fact of their neglecting to take delivery of the 
J. Tunes, jute ; they say “We have kept at your risk about 350 putties 
of goods in the platforms at Ongole, &c.” Then we have a let- 
ter from the defendants to the plaintiffs on the same date, Exhi- 
bit G, in which they complain as to the quality of the jute. In 
that letter there is no mention of any outstanding condition as 
to which the execution ofa further document was necessary. On 
the same day, we have another letter from the plaintiffs to the 
defendants, which is Exhibit H. Now that is a letter on 
which Mr. Sundara Aiyar strongly relied. The letter says, 
“I .do not know how without your paying the balance, 
viz., the advance of Rs. 3,000, without our transferring the 
contracts to you, the goods were given delivery to you and how 
you have taken delivery. It is not valid. We do not accept that 
the said delivery was given under our contract * *» Mr. 
Sundara Aiyar contended that the denial on behalf of the plain- 
tiffs of the validity of the delivery made by the plaintiffs, shows 
that there was no completed contract. I donot take that view 
myself. As regards the otber matter mentioned in the letter, z. e., 
the failure to make.the advance, the plaintiffs were entitled to. 
say they. would not make delivery until the advance stipulated ` 
for had been paid. There is another letter of the 3ist January 
(Exhibit J) in which the defendants again raise the point that 
the contract was not reduced to writing and that they were not 
liable to take delivery of the goods till then. ‘The outcome of 
this letter was a telegram (Exhibit K) dated the 3rd February 
from the plaintiffs to the defendants in thesewords : “We are 
ready to transfer all our jute contracts * * at your risk ; if 
transfer not obtained within 3 days suit will be filed.” This 
means that ifthe transfer is not accepted within 3 days legal 
proceedings will be taken. The next letter dated the 4th 
February 1907 from the plaintiffs to the defendants (Exhibit. N) 
reiterates their readiness to transfer the contract at the defen- 
dants risk. In reply to this, the defendants on the 6th February 
(Exhibit O) refer again to the reduction of the terms of the con- 
tract to writing. There they say: “ Even now if you send us © 
your draft terms of the contract for our acceptance, we shall come 
to a final settlement, and take the transfer of orders under the 
agreement entered into by our agent with youts at Ongole,” 
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Then we come to a letter, Exhibit T, dated the 7th February 
It isto be observed that this letter is not by the plaintiffs’ agent 
but by the firm, and it seems to me that the letter places the case 
of the plaintiffs on the right footing. ‘The letter says: “Our con- 
tract with you is clear and complete. It consists of your letter, 
dated the 25th January 1907, fully detailing all the terms and 
conditions on which you offered to buy from us about 1,100, 
candies of jute, coupled with our acceptance of your offer * * 
* * When you entered into the contract, you were so satisfied 
with the season’s quality that you made no stipulation whatever 
about it in your offer * * As yet you have not taken delivery of 
this ready stuff, nor of further arrivals which are accumulating 
though you bound yourself to take our place towards our sellers. n 
In reply to the above letter, we have a lettér, dated 8th February 
1997, from the defendants to the plaintiffs (Exhibit W). It says: 
“The only proper course for you to do is to call upon your agent, 
why he objected to the fulfilment of the contract entered into 
with our agent.” Here there isan express reference to “the 
fulfilment vf the contract.” In the plaintiffs’ letter of February 
gth (Exhibit Y) the plaintiffs say: “ The contract was completed 
on the 25th January 1907. Our agent had no authority to alter 
or ‘modify the same subsequently, nor does his letter dated 
26-1-1907 amount to any such modification of the original contract 
*. * We were perfectly justified in withholding delivery until 
the balance of advance agreed to be paid and the difference of 
price was actually paid, both to be paid for against delivery as 
per the original coutract.” Accompanying the above letter there 
isa draft document which is a formal transfer of coritracts of jute 
by the subsidiary contractees, I think the attitude of the plain- 
tiffs was clear when they wrote this. There was a breach of con- 
tract at the end of January, but since the defendants required a 
formal transfer of the contracts, the draft document was sent to 
the defendants. The plaintiffs do not admit thereby that they 
were under any obligation todo so. They send it as a means of 
settlement, and without prejudice to their rights in a court of 
law. Ithink that may fairly be taken to describe the position 
of the plaintiffs at this time. The draft document says: “ We 
are no longer responsible to the Krishna Jute and Cotton Mills 
Čo., Limited, for any purpose whatsoever telating to the said 
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contracts as shown in the schedule annexed, but the said Krishna 
Jute and Cotton Mills Co., Limited, themselves shall suffer all 
and everything that may happenin the several transactions 
relating to the said contracts as if the said Krishna Jute and 
Cotton Mills Co., Ltd., themselves originally obtained the con- 
tracts from the persons noted and mentioned in the 2nd column 
of the schedule hereunto annexed.” The response to this letter 
was a letter, dated the 14th February, from the defendants to 
the plaintiffs (Exhibit Z). That letter concludes with these words: 
“Though you assert that this season’s Nellore District jute is 
exceptionally good, and though you are informed that we went 
in for jute of such a quality, the draft sent for our approval is 
silent about it ; and reading between the lines of this document, . 
one can evidently see your anxiety to thrust on us any worthless 
stuff that you might have purchased. Unless and until you 
introduce into this draft a clear stipulation as to the quality, in 
the wording contained in your letter of the 7th instant, we regret 
we cannot approve of this document.” Here they insist not only 
on a further document but that that document should contain 
a stipulation as to quality. Having received that letter on the 
14th February, the plaintiffs treated it as a repudiation of the 
contract by the defendants and on their part elected to treat the 
contract as at an end. I think they were legally entitled to, do 
this. On the 4th March, they gave notice for the sale of jute 
by public auction. On the 5th of the same month, their vakil 
wrote to the defendants letter, Exhibit BB. Here they say that 
they cancel the contract and will recover damages which they 
have suffered through court of law, if they are not paid up. Mr. 
Sundara Aiyar has referred to some authorities, one of which was 
the leading case of Hussey v. Horne Payne’. I do not think that 
the cases as to specific performance afford us much assistance. 
The question we have to decide is—What did the parties mean 
when the offer was made and accepted in January? ‘The conclu- 
sion to which I have come is that there was a completed contract 
at the end of January. As I have said, we reserve, for further 
consideration, the question as to the measure of damages ; but in 
connection with that question there is the further: question, which 
may be material, as to when did the breach occur. It seems 
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to us the breach occurred on the 14th February 1907 when the 
defendants wrote the ‘ietter, which-the plaintiffs treated asa 
repudiation. of the contract, since, as I have said; in my view pe 
pas .were legally entitled so to treat it. He 

.. There only remains to consider a point of law which, cena 
Hoi raised in the grounds of appeal nor taken in the pleadings, 
was argued by Mr. Sundara Aiyar. The: point was that -the 
plaint disclosed no cause of action since it did not allege that 
the transfer of the contracts was made with the consent of. the 
original contractors. 

Seeing that the defendants’ case throughout has been that 


they were entitled to claim a formal transfer of the contracts, it . 


seems to me it is not open to them to raise the objection that the 
transfer of the contracts was invalid. It is, therefore, unne: 
cessary to discuss the question whether executory contracts of 
this character could in law be transferred without the consent of 
the original contractors. There is nothing, however, to indicate 
that the original. contractors would not have been willing ‘to 
transfer the contracts if called upon todo so. So long as, they 
got their contract price it would appear to have been immaterial 
to them whether they made delivery to the plaintiffs or the 
defendants. The case of Kemp v. Bearselman’, might have been 
in point if the objection had been taken by the original contrac- 
tors, or they had sought to be:released from their liability on their 
contracts. As things are, it seems to me the case is not in cai 

Ayling, J.—I concur. 

The question about the rule applicable as to the measure of 
damages for the alleged breach of contract having stood over 
for consideration till 14th October rg10, the Court delivered the 
following. 


JUDGMENTS :—TZhe -Chief Fustice:—We reserved idg: 


ment on the question of the rule applicable as to the measure of 
damages, . 

The Subordinate Judge dealt with the question of damages 
very shortly in paragraph 21 of his judgment and he awarded 
the plaintiffs the amount which they claimed. Inso doing he 
would have seemed to have proceeded on the assumption that 
the property in the goods hac passed to the defendants. In’ my 
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Opinion,. the property in the goods had not passed, and the mea- 
sure of the damages is the difference between the contract price 
and the market price. Then the question arises—what is the 
date on which the difference is to be ascertained—the date when 
the contract between the plaintiffs and the defendants was 
repudiated by the defendants or the dates provided for in the 
subsidiary contracts with the plaintiffs ? 


Section 73 of the Contract Act contains the general rulé as 
to damages on the lines of the decision in Hadley v. Baxendale}. 
Appended to the section are numerous illustrations, but none of 
them would seem to cover the present point. ` Neither S. 73 
nor S. 39 of the Contract Act, as it seems to me, throws any 
light on the point we have to decide. The English rule is, 
I think, well settled that the damages are to be calculated with 
reference tothe date on which the contract should have been 
carried out. That is, it will be treated as rescinded for the pur- 
pose of suing upon it and as existing forthe purpose of calcu- 


‘culating the damages —MAYNE on Dama ges (8th edition),p. 205 ; 


see Brown v. Muller?; Roper v. Fohnson’. Mr. Sundara Aiyar 


‘contended that the rule laid down in Roger v. Johnson? should 


not be applied in India. I can see no good reason why it should 
not,-and I-do not find anything in the provisions of the 
Contract Act to indicate that this rule should not apply. 
There-is surely no hardship in holding that when a party 
ex hypothest has broken his contract the onus of establishing 
facts which would would go to mitigate the damages should be 
on him. No doubt when the action is brought before the time 
for performance has arrived there is a difficulty in assessing the 
damages, but I am unable to accede to Mr. Sundara Aiyar’s 
contention that this in itself isa good reason for holding that 
the English rule is not applicable in this country. As to this 
question of difficulty Mr. Mayne observes: ‘Where the trial takes 
place after the contract has thus been rescinded, but before the 
time for performance has arrived, there may be a good deal of 
difficulty in exercising that prophetic judgment which will 
enable the proper measurement of damages to be assessed. 
This difficulty, however, is not greater than that of estimating 
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3. (1873) L. R. 8C. P. 167. 


PART v.] THE MADRAS LAW JOURNAL REPORTS. IQI 


thevalue of a debt payable ora contingency under the bank- 
ruptcy law and the courts have always held that the difficulty 
of estimating damages is no reason for refusing to fix them ” 
(MAYNE on Damages Eighth edition, pages 206 and 207. 


In Cooverjee Bhaja v. Rajendra Nath Mukerjee* the Calcutta 
High Court applied the rule laid down in Brown v.. Muller ? 
and Roper v. Yohnson. 3 No doubt the suit there was brought 
after the time for the performance of the contract bad expired 
and thus no practical difficulty arose. But in my view this 
does not affect the principle. I can find no authority for the view 
that. if the action is brought before the time for performance 
provided for by the contract has arrived, the damages must be 
ascertained as from the date of the repudiation of the con- 
tract. I may observe that in Shephard’s Indian Contract Act, 
Brown v. Muller? and Roper v. Johnson? are cited in the 
notes to S. 73 of the Contract Act andit is not suggested 
that the law as there laid down is not applicable in India. 

Ayling J. :—The point on which we have reserved judgment 
is as to the mode of assessing damages. The respondents’ vakil 
contends that the English rule laid down in Roper v. Fohnson? 
should be followed; that is, irrespective of the date of repudi- 
ation of the contract by the promisor and its acceptance by the 
promisee, damages must be assessed as on the date or dates fixed 
for performance of the contract, provided that the promisor may 
prove that the promisee had it in his power to’ reduce the loss: 
and may claim mitigation ro tanto. 


No case is quoted in which this rule has been fellowed: in | 


-ndia where the promisee has, as in this case, put an end to the 
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contract under S. 39, Indian Contract Act. Cooveryee Bhoja vw. 


Rajendra Nath Mukerjee,* is distinguishable on the ground that 
in that case although the promisor had definitely repudiated his 
liability under the contract the promisee took no action on receipt 
of intimation to this effect, but waited till after the due date of 
performance before bringing his suit for damages. 

- The difficulties in the way of assessing damages on these 
lines where the suit is brought before the due date are obvious, 
and their existence is recognised in the English rulings: where, 
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as may conceivably happen, the due date or dates are far distant, 
they would be almost, if not quite, insurmountable. 


The statutory provisions of law contained in Ss. 39 and 
73 of the Contract Act provide a much simpler, and not less 
equitable, line of procedure, Section 39 provides that where a 
promisor refuses performance of a contract or disables himself 
from performance, the promisee shall have the option of disre- 
garding the repudiation, still treating the contract as subsisting 
(in -which case he can, of course, sue for damages for breach as. 
if committed on the date fixed for performance): or he can treat 
the contract as at an end, in which case it must be held to have 
béen ‘broken by the promisor on the date of his refusal or dis-. 
ablement. Asitis only the loss or damage naturally S. 73, 
from the breach of contract which are recoverable under section - 
it inevitably follows that damages must be assessed as’ ot "the 
date of breach (as thus determined) and not on the date original- 
ly fixed for performance. This I take to be the meaning of the 
two'sections. Inthe presence of these statutory provisions, it 
seems unnecessary and undesirable to look to the case-law of 
England for guidance. (Vide Burn and Co. v. McDonald. *) 


= _ I would therefore assess damages as on the da te of breach 
(the 14th February 1907). 

The Chief Fustice:--As my learned brother takes a different 
view with regard to the rule as to the damages, under S. 98 


of the Code, we refer toa third Judge the following point of 


lawi:— 

Where a contract provides that it shall be performed : on: a 
specified date and the promisee lawfully puts an end to the con- 
tract under S. 39 of the Contract Act,and sues for damages, 
are the damages to be ascertained with reference to the date of 
the breach of the contract for with reference to the date provided 
for the performance of the contract— 


(a) when the suit is brought before the last-named date ? 


(č) when it is brought after that date ? 
This case coming on for hearing on 15th and 16th December 
Igro under S. 98 of the Code of Civil Procedure, before Mr. 
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PART V]; THE, MADRAS. LAW JOURNAL REPORTS. 193 


Justice Wallis, and haying. stood over for, consideration till this 
day, the Court. delivered the, following: 

JUDGMEN'? :—-My. answer to the: reference. is that in both 
the.cases put the damages must be, ascertained; with reference to 
‘the date provided for the performance of the contract, . When 
before the-date-fixed for, performance of a contract the promisor 
refuses to perform it, and the promisee rightly. rescinds-it under 
S. 39 of the Indian Contract. Act, he. is.under S. 75 enti- 
tled; to “compensation for any.damage. which he has sustain- 
ed through the non-fulfilment of the contract.” This appears 
to: me to be the section applicable tothe present.case and I think 
that: non-fulfilment of the contract means: non-fulfilment at the 
date specified in.the contract, and that, according to the proper 
construction of the section, compensation. is to be ascertained 
with reference to that date, and not with reference to the date 
of the.act of refusal which gave rise to the right to rescind. At 
the hearing of the appeal, however, and-alsq.at first on this re~ 
ference, the. case. was; argued as if the suit, was one to recover 
compensation under §,. 73: for a. breach, of contract, the 
breach ‘in this case being the refusal, of the. promisor to perform 
the ecoutract. This, however, is, not, the way in. which. the. case 
has been dealt with in England-Frost.v, Knight, Hochester v. 
De La Tour?—and. I prop?se.so to,deal withit here both for this 
reason. and because I think the result is the same whe- 
ther the, case is. regarded as governed directiy, by $. 75 or 
S: 73. The breach being the defendants’ refysal. to, perform, 
the plaintiff is. then entitled, under S. 73, to compensation 
for. any loss or damage caused to him thereby, which naturally 
arose inthe usual course of things from, such breach. This 
merely expresses the English rule as to the nature of damages 
in: Hadley v. Baxendale, so that, the general principles upon 
which compensation or damages are to be assessed in cases of 


this:ķind are the same in India as::in England and there is. 
nothing in S. 73 to, warrant the question being dealt with. 


cn different lines in India. When the Indian Contract Act 
was drafted and enacted the correct method of assessing damages 
in this particular case had not been clearly decided in England; 
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otherwise seeing the importance of the ‘point, it would probably 
have been dealt with in’ an illustration to S; 73 or S. 75, 
But in February 1872; the year in which. the Indian Con- 
tract Act was passed, it was held in England, by the Court of 
Exchequer Chamber in Frost v, Knicht? and by the Court of 
Exchequer in the following June in Brown v. Muller? ,—though 
only obzter—that the damages were to be estimated with refer- 
to the time fixed for performance in the contract. In the follow- 
ing year (1873)the point was expressly decided in Roper v. Fohn= 
son,* in which the ‘refusal to perform, the bringing of the action 
and the trial all took place before the date for performance 
specified in the contract,.and after the case had been argued by 
two of the foremost lawyers of the day, Holker on the one side 
and Herschell on the other, it was held that the true measure of 
damages was prima facie the difference between the contract 
price and the market:price at the date fixed for delivery although 
that date had not arrived when the action was brought and the 
suit tried. The decision dealing with an important question of 
every-day occurrence in a comniercial country has uow been treat- 
ed as settled law for nearly thirty years in England, and also I 
think I may say in India, having regard to the fre yuency with 
which the point must have arisen and the absence of any re- 
ported cases to the contrary. As regards the Original Side of this 
Court, I can speak personally to its having been followed in 
several unreported cases. In these circumstances, I should be of 
opinion that it ought to be followed even if I ventured to differ 


from the reasons given in the judgments. On the contrary, those 


judgments, especially that of Bredt J+ afterwards Lord Esher, 
appear to me to be conclusive; and further it-seems to me that 
the alternative method of ascertaining the compensation with 
reference exclusively to the date of the breach, 27z.,- the refusal 
to perform, would in many ‘cases fail to give compensation for 
the loss or damage naturally arising in the usual course of things 
from the breach, and go fail to satisfy S. 73 l 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr,. Justice Sankaran Nair. 


Swami Vidhyananda Paramahamsa altas 


T. S. Muthusawmi Sastri si Petitioner” 
v. 
Y. T. S. Narayana Sastri ..  Counter-Petr. 


Hindu Law—Guardianship of children—Sanyasi’s right — Conversion 
to Brahmoism—Father’s right to keep daughters unmarried—Cr.P.C, S. 491 
—De facto guardianship— Penal Code, S.-361. 


A Hindu father is quile free to keep his daughters unmarried till 
their 16th year and even after that. A Hindu who, becomes a Sanyasi loses 
his rights of guardianship over his children and cannot regain them by 
reverting back from sanyasam ; and consequently, he does not regain his 
tight of guardianship by becoming a Brahmo. 

De facio guardianship ‘is sufficient to sustain a prosecution under S. 
361, I. P. C., and as against strangers, would entitle the de facto guardian to 
an order for restoration of the ward to his custody, under S. 491, Cr. P. C.; 
but where the custody is not illegal and improper the proper procedure is 
to restore the minor to his lawful guardian under Cl. (ay of 8. 491, Cr. P.C. 

Application for a writ of Habeas Corpus. 

K. Narayana Row for petitioner. 
T. Ethiraja Mudaltar for counter-petitioner. 
The Court delivered the following i 


JUDGMENT :—This is an application under S. 491, 


Criminal Procedure Code, in the nature of a writ of Aabeas. 


corpus by a father for the custody of his two daughters in their 
14th and r6th years respectively. 


On reading the affidavits it appeared to me that the case 
is one which ought to be decided on sworn testimony. I 
accordingly directed the parties to examine witness es. These are 
the facts, 

The petitioner who calls : himself Swami Vidhyananda 
Paramahamsa alzas T. S. Muthuswami Sastri is a B. A. of the 
Madras University and wasa tutor in the Madras Christian 
College from: 1892 to 1899, drawing a pay which ranged from 
Rs. 35 to 65. Before 1889, he had pledged himself that he would 
not marry hisdaughters before their 16th year. His wife had 
English education in the Training School and-was a teacher in 
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Muthneaw- the Vijianagaram Rajah’s Gitls School. In i295, While a tutor, 
mi pastri 


j. the petitioner donned the yellow robe. In 1899 he went to 
oe Sringeri to become a Sanyasi. From there he wrote Exhibit 11 to 
his brother Narayanan, with whom his daughters are living 

7 and who opposes this application. He resigned his appointment 
in the Christian College to become a Somyase. He writes in 
Exhibit -II:—Now you are wise, experienced and gentle. I there- 
fore give the whole-famlly burden to you. ‘The children are all 
yours, the books and furniture-dre yours. I make you a complete 
Manager * * Out of family dignity I would ask you to support the 

_ renounced family completely from your income.* *Do not write to 
me anything about the private ‘affairs of the family.” There‘ can 
be no doubt that his wife did not like this. A few months after, in 
November, 1899 Narayanan from Madras wrote to him that she 
was refusing to receive any help from him and said she did not 
want any help.at all. He:wrote that they were not on friendly 
terms on account of his‘refusal to receive the mother-in-law 
into the house. He states that for one month he supplied every 
thing she wanted and would do So again willingly if she would 
allow him. He wrote he would he!phis brother the petitioner 
also. So far as the sons.are covcerned, Narayanan took charge 
of them from Ig00. They have been living with him ever since, 
and were educated by him. The eldest boy is now 21 or 22. The 
petitioner came to Madras and became a Sanyasi at Tiruvottiyur 
in 1901, obtaining the consent of his wife, which he says was 
given on condition that he would not’ renounce the duties of a 
husband. His father died in 1901. He-left it to his brother 
Narayanan to perform the ‘usual ceremonies in the ordinary’ way. 
He did what a Sazyasz does on such occasions, bathe with the 
clothes he was then .wearing. From June igor to June 1902 ‘he 
travelled in the Madras Presidency. He spent the rest of rgo2 
and the whole of 1903 in Northern India and returned to Madras 
only at the end of the year. A photo of his taken duting 
this trip is Exhibit IV, filed to show “he was then a 
Sazyast. Till March 1905 he lived at various placés 
in Madras but not with his wife and children, whom he 
admits he did not maintain and who, Narayanan says, were 
maintained by him. He was sufféring from fever for four .or 
five months when he says his wife asked for the favour of an 
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intetview with him which he was pleased to grant. From that Muthusaw- 
time she was visiting -him occasionally but did not live with mi peste 
him. He also says that the eldest son who must have been then Noray, ri 
below ten, stayed. with him and cooked his meals for him. In 
March 1905, he went to the Circars for about 6 months to collect 
subscriptions for a press, leaving his wife and daughters in the 
house. He returned in about November 1905 and after that 
period to her death, according to himself, she permanently lived 
with him, though according to his brother such permanent resi- 
dence was only from 1906. Early in June 1906 his mother died; 
he refused to perform the funeral ceremonies as he thought that 
Narayanan, who had become the eldest son in the family, by his 
own renunciation of that place which was his by birth, was the 
proper person. On the rxth of that month he wrote “as a self- 
adopted son of Mother India” a.characteristic letter to Naraya- 
nan, in which he assured him, “I went away from the bodily 
mother in order I might serve Mother India”-and that he was 
one of the best of their race and that Narayanan ought to be 
proud of him as the only “ Sanyasin product” of the Madras 
University and ‘calls upon’ Narayanan to honour his mother’s 
memory with a contribution of Rs. 15 a month towards the 
maintenance of the press, which, he says, is for the improvement ` 
of the vernacular literature. The evidence does not show what 
the reply was. Though he did not attend the funeral ceremonies, 
his wife attended, without asking him, as he says in such mat- 
ters she did not take his consent. It is probable he was-dis- 
pleased with her treatment as she took away the daughters who 
were till then living apparently with Narayanan. Within a few 
days after this, 16th June 1906, the petitioner signed the cove- 
nant and became a Brahmo. His wife did not sign the cove- 
nant. But it is probable that to/please him she lived a Brahmo 
life. Till September 1908 his daughters continued to live with 
him. His sons were with Narayanan. He “wanted Narayanan 
to seid them'to him. ‘Narayanan says he left it tothem to do 
what they liked. But it may be inferred that he was not wil- 
ling to-send them and the petitioner says that his wife dissuaded 
him from taking any legal steps. In 1908 his eldest daughter 
ran away to‘her uncle Narayanan’s house,.as she hoped that he 
would get her married. The petitioner brought ber back arid 
to prevent any further ‘attempts placed her ina home at Poona 
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in September 1908. The second daughter also was taken there 
in January 1909. His wife went to Poona in September 1909 
and brought them away without obtaining the consent of the 
petitioner and a¥ainst his wish, The petitioner states that the 
reason was that it was a hard life his daughters were leading 
there. The evidence on the other side is that they wanted to 
get them married; after this they lived together. But accord- 
ing to the daughter, the petitioner, cooked his own meals, and 
they cooked their meals separately, though they lived in the 
same house. This is denied by the petitioner. The evidence 
on ‘either side to corroborate this is not of much matter. The 
wife and children lived with the petitioner till April r9r0, when 
the wife went to the Maternity Hospital. She died there. Be- 
tween 1906 and r910, the petitioner and his wife lived as hus- 
band and wife and she bore him children. On her death, the 
petitioner states that he performed the memorial service in 
Brahmo form. Narayanan was not in Madras on the day of her 
death and, therefore, a priest was engaged the first day. On the 
second day he arrived and the ceremonies were thenceforward 
carried out in the orthodox Brahmin style. 


There is no doubt that from r9c6 to 1910 while his wife and 
daughters were with him, he was earning enough to maintain 
them, but itis also proved beyond doubt that she underwent 
great privations. Besides the evidence of witnesses on either 
side, who prove payment of small sums of cash and their sup- 
plying them with necessaries like rice, there is the strong evi- 
dence furnished by Exhibit I, a memo left by her on her death, 
which shows that she pledged even her Tali, marriage symbol, 
for 8 annas. A married woman will, ofcourse not do this 
unless in very dire straits. She tells her children, in this 
memo, not to tell their father of this, and it is evident 
from his distress in the witness box when he read this 
that it came to the petitioner as a painful surprise. My conclu- 
sion on this point is that he was so absorbed in his divine mis- 
sion, the service of ‘ Mother India’, that though he earned suffi- 
cient for their living, he did not give her enough and that she 
bore everything in silence, trying as best as she could in various 
Ways to make both ends meet. The object of petitioner is to 
prevent the marriage of his daughters before they complete 
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their sixteenth year, His brother and other relatives apprehend 
that if the girls are not married before they attain age, they may 
be put out of caste or they may find it dificult to get them 
married, and if the girls return to the father who is a Sanyast 
and was living with his wife there might arise further difficul- 
ties. 


I think the petitioner is quite free to keep his daughters 
unmarried till their 16th year or even after that age even though 
he may put his daughters not only to great inconvenience but 
to the danger of excommunication. 


The fact that he has become a Brahmo does not affect the 
matter. He will not thereby lose any rights he had before. Leav- 
ing out of consideration for the present his living with his wife, 
there is nothing proved against his character. He seems 
to be a man of strong convictions, who is acting upon them, sa- 
crificing his wordly prospects, who has consecrated his life to 
what he regards his holy mission in life and will not allow on 
that account the material interests of his wife and children to 
stand in the way. He wants his daughters to be brought up 
according to his own views. 


None of his relatives, his brothers, brother-in-law, etc., 
share his views. They retain their old faith and strictly or- 
thodox ideas in their completeness. His wife was an educated 
lady herself. She led an uncomplaining, silent and hard life 
from 1900 to her death. She had undoubtedly a will of her own. 
She brought away her daughters from Poona. Her husband 
admits that she would not take his consent for such things as 
attending funeral ceremonies, etc. She attended his mother’s 
funeral ‘without his leave, and she persuaded him to leave her 
three sons with Narayanan and on her death. bed practically 
advised her daughters to leavetheir father aud live witb Nara- 
yanan. 


In these circumstances there is no question of morality 
or corruption to influence my decision. If the petitioner re- 
tained his right of custody when he became a Brahmo, the 
daughters must be placed in his custody, as nothing bas happened 
since to deprive him of that right. Whether he had such rights 
then is the question for determination. His declarations in his 
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Me one Jetter Exhibit II already extracted, the resignation of his appoint- 
v. ment in the Christian College, his renunciation of his position as 
Nanyang the head of the family by giving up the family lands to Nara- 
yanan, . his entire and otherwise inexplicable,and very, repre- 
hensible. abandonment of his wife. and children till 1905, his 
wanderings throughout the country, when he was photographed 
asa Sanyasi, his discarding the, sacred thread, taking a. new 
name, the ceremony of his initiation; and his conduct on the 
deaths of his parents when he declined to perform the funeral 
ceremonies on the ground that he is a Sanyasi and Narayanan 
who has become the eldest son on account of his renunciation is 
the proper person to perform them; living the life ot a: Sanyasi, 
apparently iead only to one conclusion. He insists himself that 
he has become and is still a Sanyasi. His own’ statement is 
remarkable: “While I admit that I have been wearing a kaska- 
ya garb, I deny I ama Sanyas? in the ordinary acceptation of the 
term. I took up the Sanyasa with my own interpretation of the 
prescribed formulae to a sympathetic priest that I chose, and 
who was fully apprised of my views and motives, and I feel 
bound only by that interpretation. Iam not a total innovator 
in this matter but an imitator of religio-social labourers like 
Sankara, Ramanuja and Madhwa who put what interpretation 
they chose upon the Vedrc text. My object; has, always been to 
effect religious and social. amelioration according to the best of 
my lights.” ; aoa 
He has not given in his evidence his own interpretation of 
the formulas to show that the ordinary legal consequences 
should not follow from his having become a Sanyasi. But it is 
clear from Exhibit II and his conduct during the subsequent 
years that such peculiar interpretation has nothing to do with 
the question now under consideration whether he has ceased to 
belong to his natural family... À 
Mr. Narayana Row contends that he is not Sanyasi and 
relies upon two facts; firs4 he has been made a Sanyasi by 
Mr. Subramaniem, Assistant -Professor in a. college; secondly, 
he wasiliving with-his wife. When. Mr. Subramaniem ‘was. in 
the witness box, his qualifications or disqualifications for making 
one a Samyasz, were not elicited. . I am prepared, however, to 
- assume: that not being himself a. Sanyas¢, he was.not competent 


.PART V.]: . THE MADRAS LAW JOURNAL REPORTS. 201 


-to initiate the petitioner into the Sanyasi Asramam. But I have 
very little doubt that the petitioner himself was in real earnest 

_ and-acted in good faith. He still maintains the validity of his 
initiation. 

To hold otherwise would be to make him an out-cast and I 
am not prepared to decide so when he himself earnestly states he 
‘is a Sanyasi and the opposite side ‘does.not raise. the question. 
It.is also true that he lived with his wife in 1905 or 1906.. But 
he did so, not because he was not a Sanyast but on account 
of the promise he had to make, to get her consent. It 
can only be treated as a violation of his Sanyasi Asramam. I 
must therefore hold that he was, what he himself says he was, a 
Sanyast and he, therefore, was not in 1906 when he became a 
Brahmo, the guardian in Hindu Law of his children. 


There is undoubtedly the strong ‘circumstance in his favour, 


that he was their de facto guardian from 1901 till his wife’s 
death. Such de facto guardianship is sufficient to sustain a 
‘prosecution under S. 361, Indian Penal Code, and as against 
strangers would entitle him to an order for restoration to his 
‘custody under S. 491, Criminal Procedure Code. 
~ _ Tt was then suggested that though he may have lost his 
tights when he became a Sanyasi it was open to him to resumė 
them. I do not think so. Theordinaryrule of Hindu Law is 
that rights once vested-are not divested and he does not pemn 
his status in the natural family he has renounced. 

In these circumstances, I have now to see what order 
I should pass under S. 491, Criminal Procedure Code. No 
rules have been passed under S. 491. (2) to regulate the 
procedure. I have found that ‘the children have not been 
illegally or improperly detained. So S. 491 (1) (4) does not 
apply. I have, therefore, to pass orders under clause (a), I 
find then that the petitioner has not proved his right to the 
custody of his daughters; their adult brothers are living with. 
Narayanan who has educated and brought them up; that there 
is no allegation that they are not likely to be well treated by 
him; their mother on her death-bed was willing that they 
should live with him. After their father, their brothers and 
Narayanan are their nearest relations who are in possession of 
the-little family property they have. 

On these facts, I am not prepared to grant the prayer 
that the daughters should be restored to his custody. and, 
rejecting that part of the application, direct that the girls be 
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informed that they are free to go where they like—to their 
‘father, uncle, or brothers. 


Application rejected. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Sir Charles Arnold White, Kz, Chief Justice, 
Mr. Justice Krishnaswami Aiyar and Mr. Justice Ayling. 
d Ajam Sahib .. Appellant* 
ob (R) - Syed Aj pp 
ib Cur: b v. : (Defendant) 
Madura Sree Meenatchi Sundareswarar De- 
vastanam, through its Manager P. S. 





Ananthanarayana Aiyar ». Respondent 
(Plaintif). 
Ajam | Sahib Transfer of Property Act IV of1882, S. 107—Lessor and eee S eise 
Registered instrument— Validity. 
Madr a Per Full Bench.—The registered instrument referred to in S. 107 of the 


Meenatchi Transfer of Property Act, in order to be valid, need not be signed by ithe 


Sundares- jegsor. 
warar 
Devastanam Per Chief Justice and Ayling J.—Obiter._lIf a registered instrument 


signed by the lessee and accepted by the lessor were not a lease, the mere 
‘fact that the instrument was signed by the lessee does not preclude him 
from denying his liability thereunder. 


Per Krisnaswami Aiyar J :—Obiter:—If the deed signed by the lessee 
were invalid the lessee is not liable except on the footing of use and 


occupation. 

Appeal from the order of the District Court of Madura ' 
in A. S. No. 135 of 1908. 

S. T. Srinivasa Gopalachartar for appellant. 

C. V. Anantakristna Atyar for respondent. 

This appeal coming on for hearing in the first instance be- 
fore their Lordships Mr. Justice Munro and Mr. Justice Sanka- 
van Nair, the Court made the following 

ORDER OF REFERENCE TO A FULL BENCH.— 
In this case the question arises whether a lease of immoveable 
property under S. 107 of the Transfer of Property Act can be 
created by a document signed by the lessee only. In Turof Sahib 
v.E£suf Sahtb*it was held that the registered instrument by which 
a lease can be effected under S. 107 of the Transfer of Property 


* A A, O. No. 50 of Ig909- 3rd November, 1970, 
i J (1907) I.L.R. 30 M. 322, i 
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Act. must be an instrument bearing the signature of the lessor. Ajam Sahib. 
The correctnessof this ruling was doubted by Kvrishknaswamt. Madura. 
Atyar,J.in S. A. No. 413 of 1908 and also apparently by the yete ni 


Fnll Bench of the Allahabad. High Court in Skeo Karan Singh Sundares- 
v. Maharaja Parbhu Narain Singh>. The matter is one of great Devastana 
importance, and should, we think, be set at rest. We therefore 
refer to the Full Bench the questions— l l 

(1) Whether the registered instrument, referred to,in 
S. 107 of the Transfer of Property Act, must be signed by the 
lessor, and, 


(2) Ifsuch instrument is signed by the lessee only, 
whether he can deny his liability thereunder. 


S. T. Srinivasa Gopalachariar, for appellant, contended that 
Ss. 105 and 107 taken with S. 5 of the Transfer of Property Act, 
made it clear that a lease within the meaning ofthe Transfer of 
Property Act to be effective must be the act of the lessor. All 
registered deeds connote execution, 2.2. signing; hence the absence 
of any express provision as to signing. Sections 59 and123 provide 
for signing. ‘This is because there is the provision for attestation. 
Could a sale be conceived of without the signature of the vendor ? 
Answer to this question, he submitted, clenched the matter. 
If a sale could not be effected without the vendor’s signature, 
neither could.a lease be. Section 107 aloneis to be read as a sup- 
plement to'the Registration Act and not S. 105 also. This made it 
impossible to read the extended connotation of ‘lease’ in S, 3 of the 
Registration Act inapplicable to cases falling within the Trans- 
fer of Property Act. He referred to S. 34. of the Registration 
Act, to Bouvier’s Dictionary for the meaning of the word “‘exect- 
tion” and Bhagwanjt v. Devjt?. He relied upon Kaki Subba- 
nadri. v. Muthu Rangayya® ; Nand Lal v. Hanuman Dast 5 
Kashi Gir v. Fogendro Nath Ghose” ; Bent v. Puran Das’; 
Nilmanand Sirkar v. Boul Dos” ; Singheeram Poddar v. Bha ghbet 
Chund®, He referred to Sheo Karan Singh v. Maharaja Prabhu 
_ Narain Singh? ; Srinivasa Charlu v. Venkat Raju” ; Chinna- 

sawini v. Avayambal™°; Turof Sahib v. Esuf Sahib*?. 


I. (1909) I. L. R. 31 A. 276. 2. (1894) I. L. R. Ig B. 635. 

3. (igog) IL.R. 32 M. 532. © 4. (1904) 1-L.R. 26 C 368 at 369. 
5. (1904) I.L.R. 27 C. at 136. 6. (1904) I.L.R. 27 Cat 190. 

7. (1909) 14 C.W.N. 73. 8.. (Igto) 11 C. L. J. 543. 

g. (1907) 17 M.L.J. 218 Io. (1910) 20 M.L.J. 298. 


II. (1907) LLR. 30 M: 322. 
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C. V. Ananthakrishna Atyar, for respondent.—S. 105 enacted 
no new law but only supplies a statutory definitiou of a well- 
known legal transaction which may well have found a place i in 
a' Statute of Interpretation. The Registration Act in no, way 
adopts a conception of lease sepatate from that in the Transfer 
of Property Act. S.106 speaks of registered instruments by 
which leases can be effected. The Registration Act says 
what are lease-deeds. A registered lease-deed is what is required 
by the Transfer of Property Act. ‘This is the effect of reading 
S: 3 of the Registration Act with S. 107 of the Transfer of 
Property Act as required by S. 4 ofthe Transfer of Property 
Act, ‘Instrument’ does not mean a “signed instrument”—Aunter 
v. Parker +; Aveline v. Whisson ? ; ; STROUD ii, p- 987." If a 
literal e aN ot S. 105 is to pe adopted, the acceptance 
by the lessee also will have to appear in the deed. Ii may be 
that the registering officers will not accept sale-deeds not 
signed by the vendor; but if there is some way known to law of 
making them accept them, there is no reason why a deed not 
signed’ by the vendor should not pass title. For analogy see Article 
116 of the Limitation Act and the decisions thereon ; Ambala- 
vana v. Vagaran?; Kotappa v. Vallur Zaminda. Garu ; 

Seshachella v. Varadachariar®. In the case of lease-deeds the 
Registration Act permits registration of documents not signed 
by the lessor. He referred to Ss. 130, 105, 59 and 123 to show 
that wherever signature is insisted upon, the Legislature expressly 
says so. 

Anyhow he submitted that he was entitled to a decree for 
rent—Sheo Karan Singh v. Maharaja Parbhu Narain Singhs. 
The tenant was estopped from contending’ that he was’ not 
liable to pay rent—Arolestr Bejongi ‘Surti v. Syed Sirdar 
Ali Khan". As against the lessee the counterpart -wás 
primary “evidence—Ss. 62 and 68 of the Evidence Act. The 
fact ‘that the lease is not registered cannot matter so far as 
the tenant is concerned—Paul v. Meek® (case of an unstam ped 
lease, but stamped counterpart). 

T. Srinivasa Gopalachart, in reply, cited Fanki v. Empress?; 
Vatrananda Nadar vw. Mryakan Rowther*° as to the~ effect of 


S. 4 of the Transfer of pia Act. ; l f 
‘I. (1840) 7M & W. 2. (1842) 6r R. R. 662. 
3.: (1895) I.L.R. I9 . 4. (Ig01) LL.R. 25 M. 50. 
5. (X901) LL.R. 25 M. a 6. (Ig09) L. L. R. 31 iN 276: 
7: (1909) I.L.R. 33 °B. 6io. 8. este at R.R.5 539 
g. (1892) I. L. R. 19 C. 623. o. (1897) I. L. R. 21 M, 109. 
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This appeal coming on for hearing before a Full Bench the Ajari $ ‘Sahib: 
Court ‘delivered the following Madura 
“OPINIONS :—The Chief Fustice:—The first question Meenatehi 
which has been referred to us is whether the registered instru- cee 
mient referred to in S. 107 of the Transfer of Property Act must be Devastana 
signed by thé lessor. Section 9 of the Transfer of Property Act chief 
provides that a transfer of property may be made without-writing’ Justice., 
in evety case in which a writing is not expressly required’ by: 
law. Séction 107 provides that a lease to which the section applies 
can be made only by a registered instrument. This, I take it, is’ 
an express provision that lease to which the section applies must 
be in writing. Section 105 defines a lease of immoveable property 
as a transfer of a right to enjoy such property. I do not think that 
S. 107 can be relied onas enacting, either expressly or by im- 
plication, that a lease must be executed by the lessor. Can S. 
105 be relied on for this purpose ? I think not. By S. 105 a lease 
is a transfer of a right to enjoy property. I do not think, forthe 
purposes of the question before us, any distinction can be drawn 
between a trausfer of a right to enjoy property (S 105) anda trans- 
fer of property (S. 9). When writing isnot necessary the law re- 
quires no specific formal act for the purposes ofa transfer. When 
writing is necessary the only specific formal act required by S. 107 
is registration. The Transfer of Property Act contains ‘express 
provision. „that in the case of a mortgage (S. 59) the registered in- 
strument must be signed by the mortgagor, in the case of a gitt 
(S. 123) by the donor and in the case of a transfer of an action- 
able claim by the transferor (S. 130). S. 107 contains no such 
provision. As regards Ss. 59 and 123 it may be that the provi- 
sion for attestation required special mention of the signature of 
the mortgagor or donor (see the judgment in ` Zurof Sahib v. 
Esuf Sahib! In S. 130, however, where special provision is 
made for the signature of the transferor, there is no provision 
for attestation. 
Then is there anything in the ETA A Act which ex- 
pressly or by implication enacts that a lease which requires re. 
gistration must be executed by the lessor ? 


I think the effect of S.4 of the Transfer of Property Act 
is correctly stated in the judgment in Kak¢ Subbanadr? v. Mu- 
thu Rangayya?. Under S. 17 (@) of the Registration Act a lease, 


I. (1907) I. L. R, 30 M, 322, 2. (1909) I. L. R. 32 M. 532. 
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Ajam Sahib to. which the paragraph applies, and which for the purposes of 
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the Registration Act includes a counterpart. (S. 3), must be regis- 
tered. . Under S. 107 of the Transfer of Property Act a lease, to 


Sundares- which that section-applies, must be registered. But although, 
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t import into.S. 107 the definition of ‘lease’ contained in 
the Registration Act (see by way of analogy Vatrananda Nadar 
v. Miyakan. Rowther*) it does not follow that aninstrument sign-.. 
ed by the lessee cannot be a lease for the purposes of S. 107. 

The provisions of Ss. 34 and 35 of the Registration Act as to 
“persons executing” throw no light on the question as they. 
merely lay down the procedure in cases where an instrument is 
presented for registration. 

Section. 58 of the Registration Act prescribes the particulars 
which are to be endorsed on a document admitted to registration 
which includes the signature of the person admitting the execu- 
tion of the document. It may be that the proper inference to be 
drawn from this section is that an instrument which purports to 
be.a lease executed by tbe lessor cannot be admitted for registration 
unless it is signed by the lessor. But it does not follow that an 
instrument executed and signed by the lessee and registered may 
not be a.“ lease” for the purposes of S. 107. 

Then as to the authorities, Turof Sahib v. Esuf Sahib”, is a 
direct authority against the view that signature by the lessor is 
not neccessary. ‘This case was followed in Nilmanand Strkar v. 
Boul Das*. The reference to S. 107 at the end of the judgment 
in Turof Sahib v. Esuf Sahib? as to the signature of the lessor 
being required is an obvious slip which does not affect the 
reasoning on which the judgment is based, but with all respect 
I venture to dissent from that decision. 

In Kaki. Subbanadri v. Muthu Rangayya* the learned 
Judges accepted the decision in Turof Saheb v. Esuf Sahib? but 
they did not discuss it. In Sheo Karan Singh v. Maharajah. 
Parbhu Narain Singh® a Full Bench of the Allahabad High 
Court would seem to have been‘in doubt as to the correctness of 
the earlier decisions of that court that the signature of the lessor 
was necessary, as they declined to express any opinion on. the 





question. 


I. . (1897) I. L. R. 21M. 109. 2. (1907) I. L. R. 30 M. 322. 
3. (1909) 14 C. W. N. 73- 4. (ī909) I. L. R. 32. M..532. 
5. (1909) 1l. L. R. gt A. 276. l 
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It would seem to be the law of England that signature is Ajam l Saiit 
not necessary in the case of a lease under seal. But instruments Madura 
under seal are unknown in this country and I do not think the Meenatchi 
English law affords us much assistance. The question has to be Sundares- 
decided with reference to the provisions of the Transfer of Pro- Devastanam 


perty Act and the Registration Act. Chief 


. Although I at first found the proposition that there could as 
be alease enforceable against the lessor which had not been 
signed by him somewhat startling, after consideration of the 
provisions of the Transfer of Property Act and the Registration 
Act, I have come to the conclusion that there can be in cases 
where— and I desire to limit my judgment to this—there isa 
registered instrument in writing signed by the lessee which has. 
been accepted by the lessor and which purports to transfer a 
right to enjoy immoveable property. 

I think the answer to the first question which has been re- 
ferred tous should bein the negative. As regards the second 
question, it seems to me that if a registered instrument signed 
by the lessee and accepted by the lessor is not a lease, the mere 
fact that the instrument is signed by the lessee does not preclude 
him from denying his liability thereunder. 


Krishnaswamt Atyar J.—This reference raises the impor- 
tant question “ whether the registered instrument referred to in 
S. 107 of the Transfer of Property Act must be signed by 
the lessor” or, in other words, whether, to constitute a valid 
‘lease in writing, the signature of the lessor appended to the wri- 
ting is a necessary pre-requisite. This question has been an- 
swered in the affirmative in Turof Sahib v. Esuf Sahib,? Kaki 
Subbanadri v. Muthu Rangayya,? Nand Lal v. Hanuman Das 3 
(by Blaty J. only); Kashi Gir v. Yogendra Nath Ghose, * Bent v. 
Puran Das5 and Nilmanand Sarkar v. Boul Das. 8 Inthe City 
Civil Court Appeal No. 1 of rgog the learned Chief Fustice and 
myself reserved our opinion on the point. The Full Bench of 
the Allahabad High Court did likewise in Sheo Karan Singh v. 
Maharaja Parbhu Narain Singh.” \n'Chinnaswamd Padayacht 








— 


I. (1907) I. L. R. 30 M. 322. 2. (I909) I.L.R. 32 M. 532. 
- 3. (1904) I. L. R. 26 A. 368. 4& (1904) IL-R. 27 A. 136.. 2% 
5. (1904) I. L. R. 27 A. Igo. 6. (1909) 14 C. W. N. 73, 


7. (1909) I. L. R. 31 A. 276. 


208 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXI. 


Ajam. Sahib v. Avayambal, * I raised a doubt as to the correctness of the de- 
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cisions in Turof Sahib v. Esuf Sahib, > and Kaki Subbanadri v, 


; Muthu Rangayya,* while Sir Ralph Benson, J., adhered to the 


Sundares- view which he had expressed in those cases. There is a conside- 
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this Court. But after careful consideration of the question in 
the light of the elaborate arguments addressed to us, I feel bound 
to express my dissent from that view. 


_ Now a lease of immoveable property, whether before or 
after the Transfer of Property Act, isa transfer of a right to 
enjoy such property. In Volume II of BLACKSTONE’s Commenta- 
ries, p. 317, a lease is defined as “a conveyance by which a person, 
having an estate in hereditaments, transfers a portion of his in- 
terest therein to another, usually in consideration ofa certain 
periodical rent or other recompense.” In WoopDFAatL’s Land- 
lord and Tenant (18th edition), p. 143, we have the following ` 
definition. ‘A lease is a conveyance by way of demise of lands 
or tenements, for a less term than the party conveying himself 
has in the premises. A lease is usually made in consideration of 
rent, or some other annyal recompense rendered to the party con- 
veying the premises—who is calledthe lessor or landlord—by 
the party to whom they are conveyed or let, who is called the . 
lessee or tenant.” S. 105 of the Transfer of Property Act defines 
a lease in terms closely similar to the foregoing definitions, It is 
“a transfer of a right to enjoy immoveable property made for a 
certain time in consideration of price or of money, share of crops, 
‘service or any other thing of value. The transferor is called the 
lessor, the transferee is called the lessee.” I have omitted in 
the above quotation some words unnecessary for my present pur- 
pose. The.idea of a transfer from one person to another i is pre- 
sent in the conception of a lease whether before or after the 
Transfer of Property Act. So far as S. 105 goes there is no sug- 
gestion of the form of the transfer and no question of signature 
of the transferor can arise under that section, no writing itself 
being hinted at in the section. Before the passing of the Trans- 
fer of Property Act, a lease of immovable property could bebrought l 


, into existence in this country by an oral arrangement or by 


I, (gto) 20 M. L. J. 298. 2. (1907) I. L. R. 30 M. 322. 
3. (1909) I. L. R. 32 M. 532. 
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writing setting out the terms.of the tenancy and signéd by the Ajam’ Sahib 
tenant or lessee only as much as by a similar writing signed by Madura 
the lessor only and registered in accordance with the provisions Sree 
of the:Registration Act where registration 1s made compulsory, Meenatchi 
The fact ‘that a lease is a transfer or that there is a transferor and Sena 
a.transferee who are parties to the transaction was not deemed Devastanam' 
sufficient to require that where the transfer was effected bya | —— 
writing it should be signed by the transferor. Section 3 of the Krishna 
Registration, Act, Clause 1, which provides that “a lease includes Aiyar.J. 
a counterpart, kabuliyat, an undertaking to cultivate or occupy 
andan agreement to lease,” largely helped to create the view that 
a-writing signed by the tenant only and containing the terms of 
the tenancy was atransfer of the right to enjoy, not merely for 
the purpose of the Registration Act, but also for the constitution 
of the jural relation of lessor and lessee. The enactment of 
S.105 of the Transfer of Property Act, which has introduced no 
new jural conception of what. constitutes a lease, cannot by it- 
self affect the law as to-the creation of leases by writings signed 
only by the tenant. In Sheppard’s Touchstone, the following 
„statement is made as regards deeds in general before the Statute 
of Frauds: “.And by allthis that hath been said, it appeareth, 
that the putting to or subscribing of the party’s name or mark 
to the deed heis to seal, is not essential; fora deed may be 
good, albeit the party that doth seal it doth never set his name 
or his mark to it, so as it be duly sealed and delivered,” 7th 
edition, page 60. See also Williams’ Real Property (20th edi- 
_ tion), page 154. In his Landlord and Tenant, page 218, Wood-. 

fall says.: “It is a point on which authorities are at variance,. 
whether the ‘Statute-of Frauds requires leases by deed to be 
signed. The preponderance of authority seems to be in favour of 
the signature not being necessary.” In- the ath edition of Foa’s 
Law- of Landlord end Tenant, page 10, the learned author writes 
“ nor does its provision ” (of the Statute of Frauds) “ requiring, 
a party’s signature extend to leases under seal.” ‘This was the 
view taken in dvelime v, Whisson 1 notwithstanding: the doubt 
expressed in Cooch v. Goodman?. In Taunton v. -Pepler®, Sit 
Joha Leach, V. C., said:, ‘There is no authority for saying that 
a release to be effectual must be signed as well as sealed and 
délivered.” . Deeds are unknown to this country. If the sig- 
. nature of the lessor was not essential to constitute a valid lease 
in England, there is no reason to suppose that it was in this 


country before the Transfer of Property Act. The question, 
however, is whether S. 107 of the Act has made any change 
in this respect. It does not expressly say, as Ss. 59 and 
123 do, that the signature of the lessor is necessary. But under 
the section, apart from the cases in which an oral agreement 
accompanied by delivery of possession is sufficient, a lease must 
be by a registered instrument. Does the mention of a registered, 
iristrument necessitate the signature of the lessor to the writing? 





1- iIe” (1842) 6Ë R. R. 662, S.C. 4 Man & G. 80; . Ei 
* 2. (1842): 11 L.J.Q.B. 225." 3. (1820) 56 E. R. 1o55.’ -> 
* 6 e 


4x6 THE MADRAS LAW JOURNAL REPORTS. [VoL. Xxi. 


Ajam Sahib A Kabuliyat or a Muchilika signed by thelessee isas much an 


v. 
Madura 
Sree 
Meenatchi 
Sundares- 
warar 


instrument as a patta or cowle executed by the lessor and, so 
far as the registration law is concerned, there is no diffculty in 
getting any of them registered. Indeed, an undertaking to culti- 
vate or occupy for a term certain at a particular rent would be a 


Devastenam lease under the Registration Act and registrable under that law. 


Krishna- 
swatni 
Aiyar J, 


Unless, therefore, there is anything in the language of S. 10 

which requires the signature of the lessor to constitute a valid 
lease, it may well be held that a writing signed bv the lessee only 
and accepted by the lessor is sufficient to constitute the transfer 
known tothe law asa lease. Apart, however, from there being 
nothing in the section which requires the signature of the lessor, 
the last sentence in S. 4 of the Transfer of Property Act, namely, 
that S. 107 shail be read as supplemental to the Indian Registra- 
tion Act, seems to me a strong argument the other way. This 
clause was introduced by theamending Act III of 1885. ‘The ob- 
ject of theamendment was not merely to make this and the other 
sections referred to in that clause supplemental to S. 17 of the 
Registration Act III of 1877, making registration compulsory in 
the cases specified therein, but supplemental to the entire Act so 
as to make it part and parcel of the Registration Act itself. S, 3 
of the Registration Act 1II of 1877, Clause 1, must therefore be 
read with S. 107 of the Transfer of Property Act. Now the 
question may arise whether S. 107 is not governed by the de- 
finition of lease in S. 105 of the Act and whether that should not 
be regarded as inconsistent with the provision in S. 3, Clause 1, 
of the Registration Act. There are no words in the Transfer of 
Property Act repealing the provision in S. 3, Clause 1, of the 
Registration Act of 1877. There can be no implied repeal if 
S. tos of the Transfer of Property Act and S. 3, Clause 1, of the 
Registration Act of 1877 can stand together. It seems to me 
that there is no difficulty whatever in reading the two provisions 
together without affecting S. 3, Clause 1, of the Registration 
Act, except perhaps as regards the part saying that an agreement 
to lease is itself a lease. ‘This clause of the Registration Act of 
1877 has been re-enacted without any change in the Registra- 
tion Act of 1908as S. 2, Clause 7. S. 105 of the Transfer of 
Proyerty Act deals with the character of the legal relation and 
not with its mode of creation. S. 107 of the Transfer of Proper- 
ty Act and S. 2, Clause 7, of the Registration Act deal with 
certain formal requirements. That seems to my mind to be the 
reason why S. 107 as well as the similar provisions of Ss. 54, 59 
and 123 are to be read as supplemental to the Registration Act 
and not S. ro5. Iam therefore inclined to hold that, although 
optional registration has been done away with under S. 107 
except in Provinces where the Local Governments have issued 
notifications under the proviso, that Section does not affect the 
creation of leases by writings signed only by the lessee and 
answering the requirements of S. 2, Clause 7. Such writings 
might amount ta transfer under S. 105 of the Transfer of Property 
Act as they could before the enactment of that section. The 
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case of sales is not quite parallel, merely because the signature Ajam ee 


of the vendor is not mentioned in S. 54, for there is no provision Mađara 
ree 


in the Registration Act about sales asin the case of leases. Meenatchi 
s undares- 
As regards the cases, the first observation that occurs to me : warar 

is that no reference is made in any of them, except in Kaz Devastanam 
Subbanadriv. Muthu Rengayya, + to the provision contained Krishna- 
in the last clause of S. 4 of the Transfer of Property Act. What swami 
the learned Judges who were parties to those decisions would Aiyar J. 
have said, if their attention had been drawn to that provision, I 
am unable to say. In the latter case Mr. Justice Willer, who 
was not a party to the decisionin Turo/ Sakib v. Esuf Sahib, 2 
considered himself bound by that decision. The learned Judges 
who decided'that case further say that S. 4 of the Transfer of 
Property Act “ cannot mean that an instrument which is not 
referred to in S. 107 of the Transfer of Property Act becomes 
compulsorily registrable because it falls within the definition of 
a lease in S. 3 of the Registration Act.” Now, with great respect, 
that seems to ime to be arguing in a circle. Why is not the 

. undertaking. to cultivate or occupy which amounts to a lease 
under S. 2, Clause 7, of the Registration Act referred to by the 
term lease in §. 107 when it is required to be read as supplemen- 
tal to the Registration Act, and why should S. 107 be read as 
Supplemental only to S. 17 (d) of the Registration Act, and not 
to the whole Act itself including S. 2, Clause 7? As already re- 
marked, the case in Turof Sahibv. Esuf Sahib ? makes no 
reference to the last clause of S. 4 of the Transfer of Property 
Act. And this omission detracts considerably from the weight 
of its authority. That case appesrs to assume that it is part of 
the idea of a transfer that not merely is the transferor a party to 
the transaction, but that the words * of transfer’ would have no 
operation but for the signature of the transferor. I do not think 
that there is any warrant for this assumption. It is again said 
that “sales and leases by registered instrument necessarily bear 
the signatures of the vendor or lessor under S. 58 of the Regis- 
tration Act.” ‘There appears to meto be no foundation for this 
statement about the signature of the lessor. The signature of 
every person admitting the execution of the document is certain- 
ly required under clause (æ) of sub-section x. But that require- 
ment is sufficiently complied with by the signature of the lessee 
who executes the writing containing the undertaking to culti- 
vateor occupy. Again, the learned Judgessay at page 324 of the 
report: “ The section now before us (107 ?), as already pointed 
out, requires, that the transfer shall be in writing and signed 
by the lessor:” The last statement about the signature of the 
lessor appears to me an obvious mistake. For the reasons above 
given, I am unable to regard the decision in Turof Sahdbv. Esuf 
Saheb ? and part of the reasoning on which the decision in 


I. (Igog) I. L. R. 32M. 532. 2. (Igo7\ I. L. R. 30 M. 322. F. 
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Kaki Subbanadri v.. Muthu Rangayya* is, based as correct) 
My answer to the first question referred is in the negative. ts 


If my answer to the first question is tight, the lessee who: 
signs the instrument is clearly liable. But if I am. wrong on the 


Devastanam first point, and there is no lease created by the instrumént, the 


Krishna- 
swami 
Aiyar J.. 


question of the liability of the signatory to the instrument. will, 
depend upon the existence of consideration for his undertaking 
to pay. Ifa lease was the consideration it has failed because no! 
valid instrument has been executed by the owner of the property, 
Ifthe defendant has obtained possession of the property hë would, 
be Jiable as for use and occupation and his covenant topay would 
be evidence of the measure of his liability. If no possession has 
been obtairied, it is clear that the signatory to’the’ instrument is’ 
not liable merely because he has covenanted to pay. It has;* 
however, been suggested that the writing may be used as evi- 
deuce of ain oral agreement to lease and that such an agreement, 
accompanied by delivery of possession would itself operate as a’ 
lease.: The case of Walsh v. Lonsdale? supports this‘ view,’ 
That case has been accepted as layin g down the law correctly “in 
later ‘cases—Lowther v. Heaver? and Manchester Brewery Com- 
pany v. Coombs*. But I do not think that view is. consistent. 
with S. 107 of the Transfer of Property Act which réquires. 
a registered instrument for the creation of a valid lease except., 
in the limited class of cases (of which-the present case’ is not 
one) where an oral agreement accompanied by delivery of possés-. 
sion is sufficient. It may be that an agreement to lease speci-. 
fically enforceable which is followed by delivery of possession is. 
a.good defence toa suit in ejectment—(See Bzbi:/awahtr Kumari: 
v- Chattorput Singh” and Sin gheeram Poddar v. Bhagbet Chander 
Nundr € —but it is another thing to attempt to give effect to it’ 
as`a lease in the face of Ss. 105 and'r1o7 of the Transfer — 
of Property Act. It seems to me, therefore that the defendant is, 
not liable except on footing of use and occupation: I would’ 
answer the second question accordingly. E =- 
Ayling J:—I agree in holding that the answer to the- first’ 
question referred should be in the negative. On- this view,“ the’ 
second qnestion appears unnecessary ; ‘but if an answer is’ rèi 
quired, I concur in that given in the judgment of the learned. 
Chief Justice. i a 





i? (1909) 1. I. R. 32 M, 532. 2. (1882) Le R. 21. Ch. Dig. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
aan (FULL BENCH.) 

= Present:—Sir Charles Arnold White, £7, Chief Justice, Mr. 

Justice Krishnaswami Aiyar and Mr. Justice Ayling.. 


Mulla Vittil Seethi oe Appellant* 
v. (xst Defendant). 

Korambath Paruthooli Achuthan Nair 
and others ` .. . Respondents 
(Plaintefs). 


Mortgage—Prior and puisne mortgagees—Suit by for mior morigageé 
without impleading puisne mortgagee and purchase by prior mortgagee of 
the equity of redemption—Puisne mortgagee’s vrights—Redemption, a right 
and nota liability—T. P. Act, S. 67.. oar 

A first mortgage who has purchased the mortgaged property in execution 
of a decree on his mortgage is not entitled to a decree for possession against 
a puisne mortgagee with possession who was not impleaded in the first 
mortgagee’s original suit, even subject to the puisne mortgagee’s right of 
redemption. . 

The puisse mortgagee’s rights (whatever they were) at the date ofthis 
mortgage—whether to possession (if his mortgage be one with posses- 
sion and the previous mortgage without it) or to sale or foreclo- 
sure under S. 67, T. P. Act—remain altogether unaffected by the first mort- 
gagee’s suit to which the former was no party. He has also the right to re- 
deem the ptior mortgage, which is preserved in law in spite of the purchase 
by the prior mortgagee of the equity of redemption. But redemption is 
aright which the puisne mortgagee may seek to enforce and not a liability 
which he may be compelled to discharge ; and cousequently, if he is un- 
willing to redeem, he cannot be deprived of his original right to institute 
proceedings for sale or foreclosure (whatever it was) under S. 67 as second 
mortgagee. 

A second mortgagee is entitled to the same rights as the first mortgagee 
with reference to his security, having regard to the nature of his mortgage. 

The purchaser of the equity ofredemption after the first mortgage and 
the second mortgagee both stand on the same footing with reference to their 
respective rights against the first mortgagee when they have not been im- 

‘pleaded in the suit instituted by him on his mortgage. 

These rights are unaffected by the suit of the first mortgagee to which 
they were not made parties or the decree therein or the sale held in pursu- 
ance of the said decree. y 

The purchaser in such a suit, whether it isa first mortgagee or a 
stranger, does not acquire the rights of the mortgagor as at the date of the 
first mortgage, but only those that subsist in him at the date of the suit. 

Second appeal from thé decree of the District Court of 
South Malabar in A.S.No. 515 of 1907 presented against 





# S.A. No. 864 of 1908, s 12th January, I9IŅ. 
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Mulla the decree of the Court of the District Munsif of Parapanangadi 
Vittil : 
Seethi in O. S, No, IIx of r906, . 
Sta l This second appeal coming on for hearing in the first 
Nair. instance* before their Lordships Mr. Justice Benson and Mr. 
Justice Krishnaswamy Aiyar the Court made the following 
ORDER OF REFERENCE TO A FULL BENCH :— 
The plaintiffs are first mortgagees. The ist defendant has a 
subsequent usufructuary mortgage. In a suit upon the first 
mortgage, a decree for sale was passed, the rst defendant not 
having been made a party. In execution of the decree, the 
plaintiffs have become purchasers. The present suit is for 
possession and in the alternative for the recovery of the mort- 
gage money. The courts below have passed a decree for 
possession in default of payment of the amount due under 
the first mortgage. The xst defendant appeals, It is argued 
for the appellant that as the 1st defendant was no party to 
the plaintiffs’ former suit, his mortgage interest, which in- 
cludes his right to possession, cannot be affected and that the 
present suit should be dismissed. Itis not contended that the 
plaintiffs are not entitled to file a fresh suit for sale against the 
puisne mortgagee. The respondent’s vakil urges that the rst 
defendant is merely entitled to redeem the first mortgage as he 
was given no opportunity to do sointhe former: suit. Several 
cases have been cited on both sides which cannot be easily 
reconciled. The plaintiffs im this case have only a simple mort- 
gage. A simple mortgagee as such is not entitled to sue for 
foreclosure—see S.670f the Transfer of Property Act. As 
the rst defendant was not a party to the former suit, his interest 
could not be affected by it. The mortgagor’s equity of re- 
demption only amounted to the interest that remained after 
deduction of the rst defendant’s mortgage right. The mortgagor 
had uo right to possession after giving a usufructuary mortgage 
to the rst defendant. The mortgagor's interest that was sold 
did not include a right to possession. ‘The plaintiffs therefore 
did not purchase sucha right. But it is argued that by reason 
of the purchase, the plaintiffs are not in the position of mere 
simple mortgagees and that therefore a suit for foreclosure 
would lie. There does not appear to be any warrant for holding 
that the plaintiffs’ position was improved as regards the relief of 


= ee = = Tae maana a, 
*15th March Igro, 
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foreclosure. Mr. Ramachendra Aiyar admits that the decisions 
in Venkata v. Kannam', Rangayya Cheitiar v. Parthasarathi 
Natcker? and Rangasamy Natcken v. Komarammal? are against 
him. He, however, relies on Krzsknan v. Chadayan Kutti Hajt*, 
Govardhana Doss v, Veerasamt Chetti, © Mohan Manor w. Togu 
Ukat, and Desai Lallubhai Jethabhai v. Mundas Kubordas’. They 
appear to support him. The judgment in Perumal v. Kaveri? 
contains a dictum that the second mortgagee with possession is 
entitled to retain possession until redeemed by the first mort- 
gagee who has purchased the mortgagor’s equity of redemption 
in a suit for sale to which the second mortgagee was no patty. 
It was held that the second mortgagee was not entitled to main- 
` tain a suit for redemption or to sell the properties subject to the 


first mortgage, but was only liable to be redeemed by the first | 


mortgagee-purchaser. This case recognizes the validity of the 
sale in execution of the decree obtained by the first mortgagee 
and the purchase by him, though the second mortgagee was no 
` party to the action, to the extent of putting an end to the second 
mortgagee’s right of redemption and making him liable to be 
redeemed by the first mortgagee-purchaser. The second mort- 
gagee’s right of redemption is not lost if the mortgagor conveys 
the equity of redemption to a stranger, but it is said that 
if the mortgagor conveys the equity of redemption by pri- 
vate sale to the first mortgagee or if his interest is sold to the 
first mortgagee im snvitum, there arises a difference and the 
second mortgagee loses his right of redemption in that case. 
In Venkatanarasammah v. Ramiah®, the first mortgagee who 
purchased in execution of his decree was held entitled to pos- 
session against the second mortgagee who purchased later in 
execution of a decree on his own mortgage. Both the mortgages 
were apparently simple. This case as well as Ramgasamy 
Nacken v. Komarammal*, have been followed in Kutti Chettiar 
v. Subvamanta Chetttar*®, Mr. Ramachandra Iyer makes a dis- 
tinction that if the mortgagor had no interest subsisting at the 








I. (1882) I. L. R. 5 M. 184. 2. (1896) I. L. R. 20 M. 120. 
3. (1902) I. L. R. 26 M. 484. 4. (1892) I. L. R. 17 M. 17, 
5. (1902) I. L. R. 26 M. 537 6. (1885) I. L. R. 10 B, 224. 
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date of the suit by the first mortgagee, the proceeding is of no 
avail whatever and the second mortgagee continues to be enti- 
tled to all his rights under his mortgage unaffected by the pro- 


. ceeding, while if the mortgagor retained any interest in the 


property-at the date of the suit of the first mortgagee, the pro- 
ceeding is.valid to the extent of passing all the interest in the 
property to the purchaser subject only to his’ being redeemed by 
the second mortgagee. It is difficult to rest this distinction on 
any principle. The question of conflict between the several cases 
may be.stated as follows: we shall assume that one mortgagee is 
not a party to the suit of the other. It follows that the interest 
of the mortgagee who is not a party should not be affected hy 
the suit of the other, for there can be no representation of his 
interest in the suit by any other person claiming an interest in 
the property. If the second mortgagee has no Tight to pos- 
session, the purchase by the first mortgagee by private or court 
sale must give him the right to possession. If possession goes 
with the second mortgagee the sale under the decree of the first 
mortgagee must prima facie jeave the possession. unaffected, 
The same result must follow in the case of the second mortgagee 
acquiring a right to possession under a prior sale in execution 
of a decree on his mortgage. It is, on the other hand, clear that 
the first mortgagee is entitled to sell and purchase all the 
interest of his mortgagor as at the date of the mortgage. This 
cannot, however, be done in the absence of the representatives 
of the subsequent interests carved out by the mortgagor after 
the first mortgage. The mortgagee must be entitled, ifhe had 
once failed to implead the subsequent incumbrancer, to enforce 
his remedy of a sale of the subsequent incumbrancer’s interest 
by a fresh suit. Should he be driven to such a suit on the foot- 
ing that the prior proceeding can in no sense affect any of the 
rights of the subsequent mortgagee including the right to pos- 
session however acquired, or is it open to the court in the first 
mortgagee’s suit for possession after his purchase, to give the 
second mortgagee his only right in a properly instituted suit by 
the first mortgagee, namely, his right to redemption? We think 
it right to ask for an authoritative ruling of the Full Bench on 
the following question :— 

“ Whether a first mortgagee wits has purchased the mort- 
gaged property in execution of a decree on his mortgage and 
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sues for possession, or, in the alternative, for the recovery of 
his money is entitled to a decree for possession subject to redemp- 
tion by a puisne mortgagee with possession who was not a party 
to the suit by the first mortgagee? ” 

K. P. M. Menon for appellant (1st defendant). 

T. R. Ramachandra Atyar for respondents (plaintiffs). 

K. P. M. Menon.—No man can suffer in any of his rights by 
the result of a suit to which he was not a party. The rightof a 
usufructuary mortgagee. under the T.P. Act are (x1) to retain posses- 
sion until he is redeemed, and (2) an option to redeem prior mort- 
gages, if any. The suit as brought is really a foreclosure suit by 
a prior hypothecatee decree-holder purchaser who has, as hypothe- 
catee, no right to foreclosure. If he standsin the shoes of the mort- 
gagor he can only redeem me—S. 67. The rights of different 
morgagees znfer se are dealt within S. 75. ‘The hypothecatee’s 
rights against me are, according to S. 75, only such as he would 
have.against the mortgagor. When a decree in a prior mortgagee’s 
suit for sale is drawn up, the usual form is that it is ‘ free of all 
subsequent encumbrances.’ This presupposes-that all subsequent 
encumbrancers are parties tothe suit. In a-suit for sale the decree 
contemplates the taking of accounts as to the plaintiff's amount. 
Even afterthe sale I had the rightto pay the decree amount 
under S. 310-A,C.P.C. So far as the puisne mortagee is concerned 
the previous proceedings are all null. I quote the following 
cases :—Venkatanarasammah v. Ramiah*; Venkata Somayazulu 
v. Kannan Dhora?, a clear authority in my favour. This quotes 
Radha Pershad Misser v. Manohur Das*. Perumal v. Kaverit isa 
decision a portion of which wrongly holds that there is a confu- 
sion of rights even where there is an intermediate mortgagee. 
Krishnan v. Chadayan Kutti Haj” is a case against the second 
mortgagee only on the ground of estoppel—arising from not filing 
a suit within I year after an order under S. 283. The portion 
‘against me at page 20 seems to be ob:er and wrong. Rangayya 
Chettiar v. Parthasarathi Natcker® is completely in my favour. 
Muhammad Usan Kowthen v. Abdalla’, thougha decisionin exe- 
cution on the construction ofa decree, makes some remarks in my 
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favour at page 174. Rangasamt Natcken v. Komarammal? fully 
supports me on all points. In Govardhana Doss v. Veerasamt 
Chetti? the restricted right allowed for subsequent mortgagee is 
explicable on the existing rights of the various parties therein— 
A kkatt Moideen Kutty v. Chirayil Ambu?. In Entholi Kizhakki- 
kandy Kanaran v. Villath Koyil Unnoolit the only difference is 
that the party not originally joined was an out-and-out vendee 
of the equity and not a usufructuary mortgagee. Either way the 
basis on which he could contest was his possession—C. Venkata- 
rama [yer v. Gompertz’; Kutti Chettiar v. Subramania Chettiars; 
Nagammal v. Venkatigiri Aiyar”; Sivaraman Chetty v. Kuppu- 
muthu Chetty; Debendra Narain Roy v. Ramtaran Banerjee? ; 
A ghornath Banerjee v. Deb Narain Guin??; UmesChandra Strcar 
v. Zahur Fatima! ; Ram Nath Mukhopadhya v. Brahmamoyt 2; 

Radhabhatv. Shamrao Vinayak 13; Mohan Manor v. T. ogu Uka! s 

Desat Lallubhai Jethabhai v. Mundas Kuberdas*; Hassanbhat v. 

Umagi'*; Namdar Chandri v. Karam Raji"; Dip Narain 
Singh v. Hira Singh*; Baldeo Singh v. Paggu Rem? 
Venkatachella Kandian v. Panchanadien®°; Hargu Lal Singh v. 

Gobind Rai? *; Madan Lal v. Bhagwan Dos??, Debt Singh v. Fat 
Ram** lays down that a mere auction-purchaser does not get any- 
thing more than the right of a hypothecatee as against the puisne 
incombrancer—Maung Tha Huyin v. Maung Mya S.2+. 

T. R. Ramachandra Atyar:—The decision in Govardhana 
Doss v.Veerasamt Chetti? is right. If athird party brings to sale 
the bare equity of redemption after the creation of puisne mort- 
gages and the first mortgagee buys it, then his mortgage may 
become merged in the equity of redemption at bis option or they 
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may be kept distinct. Coors, Vol II, pp. 1467, 1468; cf. S. ror, T. 
P. Act. [V. Æ. Atyar J.:—There is the word ‘absolutely’] Yes. 
Even if the equity of redemption after several encumbrances be 
bought by the first mortgagee he can be said to have become 
absoltitely entitled to the estate —see GHOSE on Mortgages, p. 572; 
cf. Gokaldas’ Case? and Baldeo Prasad v. Uma Shankar ?. 
LF. K. Azyar J.:—It is open to you to give up your right as first 
mortgagee.| Yes. But that is denied to me by the other side. 
[V. K. Atyar.:—But redemption is always a right and not 
a duty]. Ireferto Appendix D, Schedule I, Form No. 8, and 
to C. Venkatarama Iyer v. Gompertz 3. [V. K. Atyar J— 
The form you refer to is in a suit for redemption bya second 
mortgagee.] No. It is in a suit for sale. [V. K Azyar J.—No. 


Cf. S. 92, T. P. Act; Sivaraman Chetty v. Kuppumuthu 


Chetty.* S. 75, T. P. Act, says that the puisne mortgagor has, 
as against the first mortgagee, only the right of the mortgagor— 
Govinda Bhatta v. Narain Bhatta; Mohan Manor v. Togu 
Uka’; Desai Lallubhat v. Mundas"; Hasanbhat v. Umaji? ; 
Vanmtkalinga Mudali v. Chitambara Chetty®. What is sold 
at the iustance of the first mortgagee is all that which the 
mortgagor had after the first mortgage — Jonxs, Vol. II, 
-p. 1656. His only remedy is to redeem—JONES Vol IT, pp. 1395, 
1431; Rama Prasad v.Bhikart Das!?; Fugdeo Singh v. Habibulla 
Khan'1; Ganga Dos Bhathar v. ¥ogandra Nath Mitra?; Har 
Pershad Lal v. Dalmardhan Sing 13. The cases quoted by the 
other side are distinguishable on the theory of extinguishment of 
the first mortgage when that mortgagee buys the equity of re- 
demption. There is no right to reopen the accounts—Sivath7 
Odayan v. Ramasubharyar 1*; Macrae v. Goodmant*; Coors, 
‘Vol. II, p. 1032. 

The Full Bench expressed the following 

OPINION :—The order of reference in this case states the 
following question for the decision of the Full Bench:—“ Whether 
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a first mortgagee who has purchased the mortgaged property 
in execution of a decree on his mortgage and sues for possession 
or in the alternative for the recovery of his money is entitled to 
a decree for possession subject to redemption by a puisne mort- 
gagee with possession who was not a party to the suit by the first 
mortgagee?” 


Our answer is in the negative. There are conflicting deci- 
sions of this and the other Indian - High Courts on the question 
which it is impossible to reconcile. The source of the difficulty 
seems to lie mainly in arriving at a ‘definite conception of the 
rights of the second mortgagee. Section 60 of the Transfer of 
Property Act lays down the right of the mortgagor to redeem the 
mortgage. Section 75 of the Act gives every second or other 
subsequent mortgagee the same rights as against the prior mott- 
gagee as the mortgagor has against him as regards the redemp- 
tion, foreclosure or sale of the mortgaged property. As the 
mortgagor is entitled to redeem the first mortgaze, the second 
mortgagee is likewise entitled to redeem the first. As regards 
foreclosure and sale, they are the tights of the’ mortgagee and not 
of the mortgagor though, when a decree for foreclosure or sale 
is made, any tights that the mortgagor may have in the carrying. 
out of the foreclosure or sale, may also be claimed by the second 
or other subsequent mortgagee. But has the second mortgagee 
any other tight than that of redemption? The section simply 
says that whatever rights he may have against the mortgagor he 
will have them against incumbrancers subsequent to himself 
in date. But what are the rights of the puisne mortgagee 
against his mortgagor. over and above his right of redemption 
of the prior mortgage? Has he the right to bring to sale 
the equity of redemption of his mortgagor and has he the 
right of foreclosure ? Discussing the rights of mortgagees, HUN- 
TER says in his Roman Law, page 537: “If the same thing has 
been hypothecated successively to several persons, only the first 
of them has the power of sale, unless a subsequent creditor has 
put himself in the place of the first”? That is to say, itis 
open to the second mortgagee to redeem the first mortgage and 
then ask for the sale of the mortgaged property standing in the 
shoes of the first mortgagee. But otherwise he kas no indepen” 
dent right of sale of the equity of redemption of his mortgagor 
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Dr. ` MACKELDY in his Handbook of Roman Law says on the 
authority of the Code and the Digest :—“A posterior hypothecatee 
is generally not permitted to sell the hypotheca with the con- 
sent of the prior one, unless the prior one’s claim will be satisfied 
by the sale’—S. 354. In Ramu Naitkan v. Subbaraya Mudalz,* 
Holloway, Officiating Chief Justice, and Kindersley J. speaking of 
the second mortgagee say: ““DERNBERG justly observes that the 
subsequent mortgagee gets all to which he is entitled when he is 
allowed to redeem the prior mortgagee.” This statement of the 
view of the continental jurist isin accordance with the strict 
English notion of the equity of redemption. The property mort- 
gaged passes absolutely at Common Law to the mortgagee. The 
legal effect of the forfeiture on breach of the condition could not 
be altered at Common Law but it was relieved against in equity. 
Thus the mortgagor had an equity to redeem. Any transferee 
of that equity, as a second mortgagee, is entitled to the same 
equity. But the second mortgage of the mortgagor’s equity to 
redeem with rights of sale and foreclosure must at first 
sight seem anomalous. But when the equity of the mort- 
gagor is itself recognised as an estate (see Lord Hardwick in 
Casborne v. Scarfe?) there can be no difficulty in a mortgage 
of that estate attended with rights in the mortgagee similar 
to those of the first mortgagee. A fortiort where both 
mortgagee and mortgagor have legal estates, as in this 
‘country. But sale of the mortgaged property even at the in- 
stance of the first mortgagee was not ordered in England as a 
matter of course, See the judgment of Lord Cairns in Heath 
v. Crealock?. He said : “It appears to me that under the 
recent Act of Parliament, 15 and 16 Victoria, Chapter 86, 
Section 48, it is within the discretion of the court in 
a mortgage suit whether a foreclosure ora sale shall be ordered. 
But a sale is not to be ordered as of course.” Lower down in 
the same page he says: “ I think the court should rest satisfied 
with making that which would have been the ordinary form of 
decree before the statute and decreeiag simply foreclosure and 
not a sale” A sale at the instance of the second mortgagee was 
a matter of more difficulty. Ina suit by a second mortgagee of a 
moiety who applied for a sale (in his suit for foreclosure) the 
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conduct of the sale was given to the first mortgagee of the 
entirety as more convenient and less expensive—H ewt v. 
Nansen?, The suit evidently in that case was not for 
sale subject to the first mortgage but free of all encumbrances. 
At the request of the second mortgagee ina suit by the first 
mortgagee an order was made for sale of the property first mort- 
gaged or foreclosure in case sale should not be effected— 
see Saul v. Pattinson?. We have not been able to find 
any instance in England of a suit for sale by the second 
mortgagee of the mortgagor’s equity of redemption merely leaving 
the first mortgage unaffected. In JONES on Mortgages, American 
authority is cited (S. 1580) for the view that, in case the 
prior mortgage is not due, a puisne mortgagee may havea decree 
for the sale of the equity of redemption subject to the prior mort- 
gage; but if it is due he may redeem and sell the whole estate. 
A junior mortgagee is entitled to bring in a bill to foreclose the 
equity of his mortgagor. The statement in JONES, Ss. 1395 
and 1431, that after foreclosure or sale by the first mortgagee 
the second mortgagee who had not been joined in the suit of the 
first has only the right to redeem is only explicable with refer- 
ence to the English and American practice of not decreeing sale 
of the equity of redemption at the suit of the second mortgagee. 
But S. 25 of the Conveyancing and Law of Property Act, 
1881, says “any person entitled to redeem mortgaged property may 
have ajudgment or order for sale instead of for redemption in 
the alternative.’ This section distinctly recognizes the right of 
a second mortgagee to sue for sale, but even this doesnot seem 
to warrant the sale of his mortgagor’s mere right of redemption. 
The definition of a mortgage in the Transfer of Property Act 
includes the transfer ofan interest in the equity of redemption 
to the second or other subsequent mortgagees and such second 
mortgagee is entitled to the same rights of sale of the interest 
mortgaged to himas the first mortgagee himself has under S. 
67 or 68. Section 96 which speaks of a sale subject toa prior 
mortgage contemplates asuit for a sale bythe second mortgagee 
without his being confined to the mere right to redeem the first 
mortgage. Whatever doubtsthere may arise on this question 
under the Transfer of Property Act, Order 34 of the present Code 
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of Civil Procedure sets the matter at rest by the explanation to 
rule 1, which runs as follows :—*“ A puisne mortgagee may sue 
for foreclosure or for sale without making the prior mortgagee a 
party to the suit.” It was held bythe Allahabad High Court 
before the enactment of the present code by a Full Bench in 
Mata Din Kasodhan v. Kazim Husain’ that a second mortgagee’s 
only remedy was a suit for redemption and that he could not sue 
for sale. It was also held by the Bombay High Court in a 
series of cases that a sale under a decree on the first mortgage 
carried with it all rights of the mortgagor as at the date of 
the mortgage, even though the second mortgagee was no party 
to the suit (see JONES on Mortgages, Ss. 1634 and: 1656). 
These two principles are the foundation for many of the later 

‘judgments of those courts as regards the rights of a puisne 
incumbrancer with reference to the prior mortgagee who had 
sold in execution ofa decree the property of the mortgagor 
without having made the puisne incumbrancer a party to the suit. 

. But so far as this court is concerned, the uniform practice has 
been to recognise the right ofthe second mortgagee in case 
there was a personal covenant in his favour to sue for sale 
notwithstanding the contrary note sounded by-the decision in 
Ramu Natkan v. Subbaraya Mudal¢ 2, In Vencatachella Kandian 
v. Panjanadien*, Gangadhara v. Stvarama, * Rangayya Chettiar 
v. Parthasarathi Natcker®, and in numerous cases unreported, this 
court has consistently recognised the right of the second mort- 
gagee to sue for sale subject tothe prior mortgage. The Full 
Bench of the Calcutta High Court has also takenthe same view 
—see Debendra Narain Roy v. Kamtaran Banerjee $. 

The question then arises whether the right of the second 
mortgagee can in any way be affected by proceedings to which 
he was nota party. On general principles it seems impossible 
to understand how a person can be affected by proceedings to 
which he was not a party, or in which he was not in some way 
represented. The Privy Council has de finitely pronounced upon 
this point. In Brojenath Koondoo C howdry v. Khelut Chunder 
Ghose,” where a foreclosure decree was first obtained by the 
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first mortgagee without making the second mortgagee a party, 
Lord Fustice James delivering the judgment of the Privy Council 
said: “It is difficult to see how aright of entry or cause of action 
against one man, in respect of his property, could be either lost 
or gained by proceedings against another man in respect of his 
property.” He approved of the decision of the High Court on 
the point by saying: “ It was of course held by the High Court 
that he was in no wise affected by those proceedings.” In Umesh 
Chander Strcar v. Zahur Fatima, * the same tribunal observed 
with reference to the rights of a subsequent mortgagee at page 
179 as follows :—“ It was indeed argued by Mr. Mayne that the 
sale in 1879 (at the suit of the prior mortgagee) had the effect 
of shutting out all puisne incumbrancers. But their Lordships 
consider that the right view on this point has been taken in both 
the courts below. Persons who have taken transfers of property 
subject toa mortgage cannot be bound by proceedings ina 
subsequent suit between the prior mortgagee and the mortgagor 
to which they are never made parties.” These observations are 
not confined to the mere preservation of the subsequent mortga+ 
gee’s right to redeem the previous mortgage. Ifthe rights of 
the puisne incumbrancer who was not made a party to the suit of 
the prior mortgagee are preserved in every respect, the right to 
sue for sale of the equity of redemption which existed pre- 
vious to the suit by the first mortgagee must continue to remain 
after it. Again, in Gobind Lat Roy v. Ramganam Misser,? 
Lord Macnaghten says at page 79 : “As regards the plaintiffs’ 
title to sue, the learned counsel for the appellant pointed out that 
the plaint on the face of it showed thatthe property on which 


the plaintiffs claimed to have a charge had been sold before the 


date of the Government sale, under a decree obtained by a prior 
mortgagee against the mortgagor ; and they insisted that such a 
sale has the effect of displacing puisne mortgagees and leaving 
them with nothing but a claim against the surplus proceeds, if 
any. That, however, in their Lordships’ opinion, is not the 
necessary consequence of a sale undera decree obtained by a prior 
mortgagee against the mortgagor in a suit to which the puisne 
incumbrancerts are not parties.” Their Lordships recognised the 
right of the puisne incumbrancer to proceed against the land, 
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though it must be admitted that in that case the purchaser 
under the prior mortgage decree did not dispute it. In Maung 
Tha Huyin v. Maung Mya Su,* where the dispute was between 
two sub-mortgagees of a mortgage interest and the plaintiff was 
in point of time the second sub-mortgagee (by .deposit of title- 
deeds) the Privy Council observed “that his rights, whatever 
they may have been, remained unaffected by the decree ” in the 
suit of the first sub-imortgagee to which the second was not a 
party—see pp. 248 and 250. 

The authority therefore of the Judicial Committee is clear 
for the position that whatever rights the second mortgagee as 
such niay have at the date of his mortgage, whether to possession 
(if his mortgage be one with possession and the previous mort- 
gage without it) or to sale or foreclosure under S. 67, such 
rights remain altogether unaffected by the suit of the first mort- 
gagee without the second being a party to it andthe sale in 
execution of his decree. He has also the right to redeem the 
prior mortgage, if it has not been extinguished by merger in the 
equity of redemption. Such merger is practically impossible 
where the prior mortgagee gets in the equity of redemption by 
private or public sale, for it must always be for his benefit to 
retain the priority of his incumbrance and shield himself against 
the puisne incumbrancer—see S. xor of the Transfer of 
Property Act. The rule in Zoulmen v. Steere? has been definite- 
ly abandoned in India since Gokuldoss’ Case (Gokuldoss Gopal 


Doss v. Rambux Sheochand *) and largely discountenanced in 


England—Svevens v. Midland Railway Co*, Thorne v. Cann," 
and Liquidation Estates Purchase Company v. Willoughby.: 
Merger, on principle, is impossible, for the case of the first mort- 
gagee acquiring the equity of redemption, when 4 second mort- 
gage is still outstanding, is not one of the rights and correlative 
obligation coalescing in the same person (see LINDLEY’s Jurispru- 
dence, p. 75), or of a smaller interest getting absorbed by a larger 
. (see LINDLiy, Appendix LVII), or of two contiguous interests 
carved out of property combining to forma larger whole. But 
if merger there should be notwithstanding, according to the older 
English notion (see Coote on Mortgages, Vol II, p. 1467), 
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while it leaves nothing for the second mortgagee to redeem, it 
elevates the second mortgagee to the position of first mortgagee 
enlarging his security. It cannot in any sense cut down the 
tights of the second mortgagee as they stood at the date of the 
secoud mortgage. As we have pointed out already, the first 
mortgagee preserves his priority in spite of his purchase of the 
equity of redemption behind the back of the second mortgagee. 
The second mortgagee may, if he chooses, still redeem the first. 
But redemption is an equitable claim or in India a legal right 
which he may seek to enforce and not a liability which he may 
be compelled to discharge. If, therefore, the second mortgagee 
is not willing to redeem the first mortgage arter the purchase of 
the equity of redemption of the mortgagor in court or private 
sale by the first mortgagee, he cannot be deprived of his original 
tight to institute proceedings for sale or foreclosure (whatever it 
was) under S. 67 as second mortgagee. 

In examining the multitude of cases as regards the rights of 
first and second mortgagees after suit and sale by the one or the 
other or by each independently without impleading, in the suit, 
the representatives of all interests carved out of the property, it is 
necessary to bear in mind certain misconceptions which have 
arisen in the course of the growth of the law of mort rages in this 
country, for otherwise we shall run the risk of misunderstanding 
and misapplying the cases. It was supposed at one time that a 
first mortgagee, selling in execution of a decree on his mortgage 


_ obtained in a suit to which the second mortgagee was nota 


party, succeeded in putting an end to the second mortgage: 
altogether—see S. B. Shringarpure v. S. B. Pethe,? Ali» Hasan 
v. Dhirja,? Sitaram v. Amir Begam, and Muthora Nath Pal 
v. Chundermoney Dabia.t A modification of this view was 
adopted in later cases, namely, that the second mortgage should 
not be treated as extinguished, at least when the first mortgagee 
had notice of the second mortgage and deliberately omitted 
to implead that mortgagee as a party defendant—see Mukammad 
Sami ud-din v. Man Singh,*® Gajadhar v. Mulchand,* and 
Namdar Chaudhri v. Karam Raji”. Whatever effect the 
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non-inclusion of the second mortgagee as a party to the suit on the 
first mortgage might be deemed to have on the maintainability 
of that suit, in case he had notice, it is difficult to see how the 
second mortgagee could anywise be affected. And this is the 
position laid down by the Privy Council cases already referred to. 

Some of the decisions of the Indian courts are coloured by 
the misconception that a second or subsequent mortgagee has no 
right to sue for sale or foreclosure but can only claim to redeem 
the prior mortgage and after such redemption sue for sale or fore- 
closure according to his rights under S. 67 0f the Act. We 
have also to remember the fact that in particular cases the deci- 
sion has depended upon the circumstances, sometimes expressly 
noticed and sometimes not, that the prior or subsequent mort- 
gage was a mortgage with possession and that the right to 
possession was attached to the mortgage, and did not accompany 
the purchase of the equity of redemption. Oftentimes, the form 
of the decree has had reference to the pleadings of the parties, 
the second mortgagee, who was not a party to the first mortga- 
gee’s suit, being content to redeem the first instead of insisting 
on his right to bring the equity of “redemption to sale. Or, the 
first mortgagee, who has bought the equity of redemption in 
proceedings to which the second mortgagee was not a party, has 
waived his right to sue a second time upon his first mortgage 
impleading the second mortgagee, and has been content to pay 
off the second mortgage as the purchaser of the equity of 
redemption. 

Bearing the foregoing considerations in mind, let us pro- 
ceed to examine the decided cases. The following Allahabad cases 
were relied on in the course of the argument on one side or the 
other: Namdar Chaudhri v. Karam Raji 1; Hargulal Singh v. 
Gobind Rai 2; Madan Lal v. Bhagwan Das *; Baldeo Singh v. 
Jaggu Ram + and Ram Prasad v. Bhikari Das*. With the 
exception of the first, the remaining cases will be found to have 
no bearing on the question under consideration, and the judg- 
ment in that case is vitiated by the erroneous view that a subse- 
quent mortgagee has only the limited right to redeem the first 
mortgage as laid down inthe Full Bench case in Mata Din 
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Kasodhan v. Kazim Husain. The first mortgagee, who pur- 
chased in execution of his decree on the mortgage, sued the second 
mortgagee in possession under his mortgage in ejectment, and 
the court gave him a decree subject to redemption .within a 
fixed time by the second mortgagee. It was erroneously assumed 
that the second mortgagee was only entitled to redeem. The 
purchaser and first mortgagee did not sue for foreclosure, assum- 
ing he had the right toit. He did not, as purchaser, seek to 
redeem the second mortgagee. The second mortgagee, entitled 
to possession under his mortgage, had the right to continue in 
possession until redeemed by the purchaser and could not be 
ejected by the first mortgagee or compelled to redeem him. But 
the decision was the logical result of the view taken by the Full 
Bench in Mata Din Kasodhanv. Kazim Husain. *? The Full 
Bench cases in Hargulal Singhv. Gobind Rat? and Madan Lal 
v. Bhagwan Das 3 simply lay down the rule that when there is 
a mortgage and sale of the equity of redemption by the mortga- 
gor in execution of amoney decree against him, the mortga~ 
gee, who in a subsequent suit on his mortgage to which the first 
purchaser is not a party purcbases the mortgaged property, can- 
not affect the rights of the first ipurchaser. He cannot, on the 
basis of his purchase, eject the first purchaser. But if he sues 
to enforce his mortgage againt the first purchaser by foreclosure 
(Baldeo Singh v. Faggu Ram*) or sale (Ram Prasad v. Bhikari 
Das") he is at liberty to do so. Some of the observations in the 
last two cases may perhaps be open to exception, but the deci- 
sions themselves are in accordance with true principle. Govar- 
dhana Doss v. Veerasam: Chetti, which seems to be a correct de- 
cision on the facts of that case, is quoted with approval as war- 
ranting the position that the second mortgagee with possession 
has only the right to redeem. 


Passing on to Bombay we find that, although itis not in 
terms anywhere stated that a second mortgagee is only entitled to 
sue for redemption but not for foreclosure or sale, it is repeatedly 
affirmed that the first mortgagee is entitled to sell the property 
as it stood at the date of his mortgage free from all subsequent 

I (1891) I. L. R. 13 A. 432. 2. (1897) I. L. R. 19 A. 541. 
3 (1899) I. L. R. 21 A. 235. 4 (1900) I. L. R. 23 A. x. 
5 (3903) I. I» R. 26 A. 464. 6 (1902) I. I, R: 26 M. 537 
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- encumbrances even if the subsequent mortgagee was not made a 
party to his suit on the first,. mortgage. All that is reserved to 
the subsequent mortgagee in such a case, according to the Bom- 
bay High Court, is a mere liberty to redeem, sùbject to which 
the purchaser under the decree on the mortgage bas full rights 
in the property purchased. The decisions in Mohan Manor v. 
Togu Uka,* and Desai Lallubhai Jethabhai v. Mundas Kuber- 
das, 2 and the other Bombay cases there cited clearly express the 
above view. In both the cases above cited possession was 
given to the purchaser under the decree on the first mortgage 
setting aside the right of the second mortgagee to possession 
under his mortgage and reserving to hima mere liberty to re- 
deem within a time fixed. Hassanbhat v. Umaji, does not 
touch the question of the rights of the second mortgagee. It 


merely decides that the first mortgagee, who has foreclosed with-- 


out making the second mortgagee a party to the proceeding, may 
redeem him by virtue of the equity of redemption acquired un- 
der the foreclosure. ‘The decision in Radhabat v. Shamrav Vin- 
ayak, + however, cannot be reconciled with the current of autho- 
rity in Bombay as pointed out by Aston J. in Hassanbhai v. 
Umaji, and by Facob J. at page 175- Though it seems to stand 
alone so far as that court is concerned, the decision appears to 
be sound in principle. A stranger who purchased in execution 
of a decree on the first mortgage sued in ejectment the second 
mortgagee with possession who had not beena party to the 
prior suit, but the court gave him only a decree for redemption 
of the second mortgage on the footing that he was entitled to 
possession until redeemed. This case, therefore, is an authority 
which supports the view indicated in our answer to the 
reference. 

The following decisions of the Calcutta High Court, namely, 
Har Pershad Lal vw. Dalmardan Singh,* Ganga Bhattar v. Fom 
gendra Nath Mitra’, Fugdeo Singh v. Habibullah Khan,” were 
referred to by Mr. Ramachandra Aiyar. They support his conten- 
tion that the first mortgagee, who has bought the property in a 


1, (1885) I. L. R. 10 B. 224. ` 2. (1895) I.L.R. 20 B. 8go. 
3. (1903) I. L.R. 28 B. 153 at p. 167. 4. (1881) I. L R. 8 B. 168. 
5. (1905) I. L. R. 32 C. 891. 6. (1907) 5 CEJ. 315. 


7. (1907) 6 © L. J. 612. 
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suit upon the mortgage to which the second mortgagee was not 
a party, is entitled to passesaion as against him, though he (the 
second mortgagee) had previously obtained possession by a 
sale under his mortgage, and the second mortgagee is 
merely entitled to redeem the prior mortgage. It is not 
easy toreconcile these cases with the principle of the Full. 
Bench decision in Debendra Narain Roy v..Ramtaran Banar- 
geet which held the right of sale of the second mortgagee 
to be unaffected by proceedings to which he was not a party. It 
seems to be fairly deducible from that case that, if the second 
mortgagee had bought in execution of his decree the equity of 
redemption prior to the sale in execution of the decree on the 
first mortgage, his rights must be equally saved and cannot be 
cut down to a mere right of redemption. The principle of the 
Privy Council decisions to which reference has -already been 
made is also opposed to these Calcutta rulings. The dissenting 
judgment of Rampini J. in Har Pershad Lal v. Dalmardan 
Singh, ? refusing possession to the first mortgagee, who purcha- 
sed in execution against the second mortgagee, who had pre- 
viously bought the property under a decree on the second mort- 
gage, is in accord with what appears to be the true principle as to 
the rights of second mortgagees. Itis not easy to understand 
how the purchasers of the mortgagor’s equity of redemption un- 
der a private sale were held liable to be deprived of possession 
by the first mortgagee purchaser, who did not implead those pur- 
chasers in his suit. (See Mookeree J. in Ganga Das Bhattar v. 
Jogendra Nath Mitra*). Such a view would even be Opposed to 
the rulings in Hargu Lal Singh v. Gobind Rait and Madan 
Lal v. Bhagwan Das 5. 

We pass on now to the Madras cases. In Venkatanarasam- 
mah v. Ramiah $ it was held that the first mortgagee who was 
the first purchaser in execution was entitled to Possession against 
the defendant who bought later under his second mortgage. 
Both mortgages were simple and the court held that .the second 
mortgagee bought nothing after the sale of the equity in the 
first mortgagee’s suit. (See Kernan J. at page 112). The court 





I. (1903) I.L. R. 30 Cal. 599. 2. (1905) I. L. R. 32 Cal. 891. 
3 (1907) 5 C. L. J. at p. 318 and 320. 4. (1897) I. L. R. 19 All. 541. 
5 (1899) I. L. R. 21 A 235. 6. (1879) I. L. R. 2 M. 198, 
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further held that the right of the second mortgagee was not affect- 
ed, though effect could not be given to itin that suit having 
regard to its particular frame. This is entirely in accordance with 
two decisions of the Calcutta High Court in Nanack Chand v. 
Teluckdye Koer > and Dirgopal Lal v. Balake? where the mort- 
gagee who became first entitled to possession was adjudged it 
against the other. Akatti Mowdin Kutty v. Chiraytl Ambu * was 
a similar decision where the second mortgagee who was the first 
purchaser was maintained in possession against the latter pur- 
chaser under the first mortgage. So aiso was the case of Katie 
Chettiar v. Subramanta Cnhetttar*. In Venkatachella Kandian v. 
Panjanadien® there was no sale under the first mortgage and the 
second mortgage was one with possession, The second mortgagee 
was held entitled to hold possession against a purchaser of the 
mortgagor's equity of redemption under a money decree. The 
case has no bearing on the particular question now under consi- 
deration, though the remarks ot Turner C.J. on the rights ofa 
second mortgagee to sue for sale are instructive. In Venkata v. 
Kannam* the second mortgage was with possession. The pur- 
chaser under the decree on the first mortgage, which was simple, 
sued to eject the second mortgagee. It was held that the 
suit was liable to be dismissed, but, as the second mortgagee, 
who was respondent in the appeal, did mot object to 
the direction of the lower court to redeem the prior mort- 
gage or be for ever foreclosed, that was not disturbed. 
(See page 188). In Rangasamy Natcken v. Komaranmmal™ 
the same decision was pronounced on similar facts. The 
decision in S#vavaman Chetty v. Kuppumuthu Chetty® has no 
bearing on the present controversy. ‘There the second mortgagee 
who bought nothing under his subsequent decree and:sale against 
the mortgagor after the first mortgagee had bought in execution 


of his decree was held entitled to redeem the first'mortgage which _ 


was ‘treated as still in law subsisting. That was the: plaintiff's 
prayer and it was granted. There are a few more cases.which, 
however, require a more minute examination. Perumal v. 
Kavert ? rests on the view, which we cannot accept, that a 
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sale under the first mortgagee causes a merger of the mort- 
gage in the equity of redemption so that the second mort- 
gagee becomes disentitled to sue for redemption of a mortgage 
which no longer subsists. This case is against the whole trend of 
authority in India which repudiates the doctrine of merger, at all 
events since Gokuldoss’s case (Gokuldoss Gofpaldoss v. Rambux 
Sheochand*). The second mortgagee was usufructuary. ‘The 
suit brought by him for redemption was dismissed, but it 
was held that he was entitled to remain in possession till he 
was redeemed. This case is no authority for the respondent’s 
position that the second mortgagee loses his right to possession 
by the sale under the first mortgagee’s decree and has only the 
privilege of redemption. The learned judges made no reference 
to the second mortgagee’s right of sale as there was apparently 
no covenant to pay. The actual decision in Krishnan v. Chada- 
yan Kutti Hai? is not in conflict with the true principles as to 
the right of a second mortgagee. Both the mortgages were usu- 
fructuary. The first mortgagee was entitled to possession but 
the mortgagor gave possession to the second. The first mortga- 
gee, having sued and obtained a decree for sale and sold the 
equity of redemption, was clearly entitled to possession when 
he sued the second mortgagee in ejectment, apart from the 
question dealt with in the case as tothe effect of the order 
rejecting his claim under S. 278. It is, however, observed at 
page 20 that all that he (defendant) can ask as puisne mortga- 
gee is that he shall be allowed an opportunity of redeeming, 
and.the decisions in Radha Pershad Misser v. Manohar Das 3, 
Naru v. Gulab Sing* and Radhabat v. Shamrav Vinayak are cited 
in support of the observation. None of those cases negatives 
the right of asecond mortgagee to sue for sale whether before or 
after the first mortgagee’s decreeand sale. It may be the second 
mortgagee had no right of sale under the terms of his mottgage, 
and as a usufructuary mortgagee he could only seek redemption, 
the right to possession having gone with the first mortgagee, 
This decision also does not support the respondent. Rangayya 
Chettiar v. Parthasarathi Natckar € has been already referred to 


I. (4884) I. L. R. ro Ç- 1035. 2. (1893) I L. R. 17 M, 17. 
3. (1881) I. L- R. 6 C. 317. 4. (1879) I. L. R. 4B, 83. 
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as recognising the right of a second mortgagee to sue for sale 
‘contrary to the doctrine in Mata Din Kasodhanv. Kazim Hus- 
sain. * Muhammad Usan Rowthan v: Abdulla? turned on the con- 
struction of the decree in the suit of the second mortgagee which 
was expressed to be:subject to the rights of purchase under the first 
mortgagee’s decree. Moreover the first mortgagee being the first 
purchaser in possession could not be turned out in execution of 
his decree by the second mortgagee, who had merely bought 
subject to the rights of the first purchaser. The second mort- 
gagee had not obtained a decree forsale of the equity of 
redemption, that is, the interest of his mortgagor which had pas- 
sed to the purchaser under the first mortgagee’s decree. Shephard 
' J. quotes with approval Venkata Narasammah v. Ramiah*, 
Nanack Chand v. Teluckdye Koert and Venkata v. Kannam®. 
Having once sued for sale, making the mortgagor and the pur- 
chaser under the first mortgagee’s decree parties, the second 
mortgagee could not sue them a second time for sale. The 
observation, therefore, that the right of redemption and no other 
was all that remained to the second mortgagee in the circum- 
stances of the case was perfectly right. No general proposition 
was laid down that a second mortgagee had'a mere right to 
redeem and after redemption to sell, nor that, after the first 
mortgagee’s suit and sale without making the second mortgagee 
party, the right of redemption was all that could remain in him. 
Rangayya Chettiar v. Parthasarathi Nazckar® is not dissented 
‘from, though the language employed in that case is stated to be 
open to exception. Mallikarjunadu Setti v. Lingamurti Pantulu™ 
decides that a second mortgagee who is not made a party to the 
first mortgagee’s suit for sale cannot apply under S. 310-A, 
Civil Procedure Code, to set aside the sale. It is authority for 
the position that no interest of his (in which must be included 
his right to bring the equity of redemption to salé) passes by the 
sale under the decree of the first mortgagee. Mr. Ramachandra 
Aiyar relied very strongly on two decisions of this court— 
Govardhana Doss v. Veerasamt Chetti? and Venkataramana Lyer 
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v. Gompertz’. As regards the first, if the facts are carefully exa- 
mined there is nothing in the decision which can be invoked 
in support of the respondent, though certain observations are not 
reconcilable with the principle that the second mortgagee who was 
not a party tothe first mortgagee’s suit remained unaffected in 
every respect. Mohan Manor vw. Togu Uka? and Desat Laliubhat 
Fethabhat v. Mundas Kuberdas ? which we have already pointed 
out as not in accordance with the true principles as to the 
rights of second mortgagees, are cited in this case with approval, 
and the remarks of Shephard J. in Muhammad Usan Rowthan 
V. Abdulla* aretreated as laying down a general rule with 
reference to the rights of second mortgagees without reference 
to the particular facts of that case. The facts, however, in . 
Govardhana Dossv. Veerasami Chetti fully justified the decision 
inthat case. Both the mortgages were usufructuary. The first 
mortgagee sued first for sale apparently upon a covenant to pay 
and purchased in execution of his decree behind the back of the 
second. He now sued the second mortgagee for the amount of 
his decree and in default for foreclosure. The second mortgagee 
had apparently no right of sale under his mortgage. The first 
mortgagee had the right to possession and it could not there- 
fore pass to the second. The only remedy left to the second 
mortgagee was redemption, ard this was recognized as unaffect- 
ed by the prior proceedings. Any observations tending towards 
a limitation of the second mortgagee’s rights in all cases to the 
mere privilege of redemption must be regarded as unsupported 
by principle or the general trend of authority in this court. 
The decision in Venkataramana Lyer v.Gompertz* does not appear 
to us to help the respondent. Indeed it expressly follows the 
decision in Rangayya Chettiar y. Parthasartht Natcker®. The 
suit itself was by the second mortgagee and a person who had 
acquired the rights of the first mortgagee and the mortgagor’s 
equity of redemption behind the back of the second was the 
defendant in the suit. The plaintiff asked for a decree for sale 
subject to the first mortgage, or, in the alternative, for redemp- 
tion of the first mortgage. The decision did not negative the 
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right of sale subject to the first mortgage, but in view of the 
alternative prayer to redeem and theright of the purchaser of the 
mortgagor’s equity of redemption, it was thought that the 


better form of decree was to give the plaintiff redemption - 


and a sale of the mortgaged property after redemption 
of the prior mortgage on failure of the defendant to 
redeem the plaintiff in his turn. There can be no doubt 
that this form of decree effectually disposes of the claim of all 
parties interested in the mortgaged property. If, instead, a 
mere decree for sale of the equity of redemption on failure of the 
| purchaser of it to redeem the plaintiff had been made, it would 
have left the rights of the same defendant gua first mortgagee 
undetermined. It is certainly a wise rule as far as possible and 
consistently with the frame of the suit to adjust the rights of 
all parties interested in the mortgaged property. One more case 
deserves to be noticed and that is the decision in Nagammal 
v. Venkatagiri Atyar?. There the second mortgagee’s suit for 
sale after the first mortgagee’s sale under his decree was dis- 
missed as against the purchaser on failure to redeem the prior 


mortgage. It seems to us that in case the purchaser of the | 


equity of redemption was not willing to redeem the plaintiff he 
was entitled to a decree for sale subject to the prior mortgage. 
There was no reason why that prayer sould have been refused 
when the first mortgagee was not suing the second for fore- 
closure or sale. 


On a full review of the decided cases the following pro- 
positions appear to be established :— 


(1) A second mortgagee is entitled to the same tights as 
the first mortgagee with reference to his security, having regard 
to the nature of his mortgage. , 


(2) The purchaser of the equity of redemption after the 
first mortgage and the second mortgagee both stand on the 
same footing with reference to their respective rights against 
the first mortgagee when they have not been impleaded in the 
suit instituted by him on his mortgage. 


(3) Those rights are unaffected by the suit of the first 
mortgagee to which they are not made parties and the decree 
passed therein and the sale made in pursuance thereof. 
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(4) The purchaser in such a suit, whether it is a first mort- 
gagee or a stranger, does not acquire the rights of the mortgagor 
as at the date of the first mortgage but only those that subsist 
in him at the date of the suit. 

It follows that the question referred must be answered as 
stated already against the plaintiffs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sundara Iyer. 





Muthu Chetty .. Appellant* 
v. i (Defendant) 

Sinna Velliam Chetty a/zas Sinna Karuppan 
Chetty .. Respondent 
(Plaintif ). 


Vendors and purchasers—Interest on purchase money when payable— 
T. P. A., S. 55, Cl. 4 (b), scope of. 

S. 58, Cl. 4 (6) of the Transfer of Property Act does not give the vendor 
an absolute right to interest on the purchase money irrespective of the 
equities and circumstances of each case. The object of the clause is to 
give the vendor a lien in respect of interest if only the interest is payable. 


In the absence of express and distinct stipulation, the vendor cannot 
“have both money and mud.” Where. the parties intend that both the 
payment of purchase money and the delivery of possession of the property 
should be carried out contemporaneously, interest on the purchase money 
is not payable so long as the vendor is in possession of the land. [Leggatt 
v.Metropolitan Railway Co. dist.; Velayutha Chetty v. Govindasami Naicker2 
commented on; Subrahmania Ayyar v. Poovan’ referred to.] 

Appeal from the decree of the Subordinate Judge’s Court of 
Madura, East, in O. S. No. 62 of 1906. ; 

This is a suit for possession and mesne profits by a purchaser 
of immoveable property who after the completion of the sale 
delayed paying the price. The principal contest in the appeal 
was whether the vendor was entitled to interest on the price 
amount so long as he was enjoying the lands. The lower court 
set off the mesne profits due to the vendee against the interest.. 


S. Srinivasa Atyangar for appellant. 
~ K. Srinivastyengar and R. Rangasamt Atyengar for 
respondents. 
S. Srinivasa Atyangar.—Even if the vendor is in possession of 
property sold and gets rents and profits owing to the default of the 








*A, No. 72 of 1908. : 2nd February, IgII. 
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vendee-he is entitled to interest on the purchase money. Interest 
is given by S. 55, T. P. Act, and the Interest Act. Until payment 
of purchase moriey the vendor is not bound to give up possession. 
—Leggattv. Metropolitan Ry. Coy.t. S.55 of the T. P. Act enun- 
ciates only mutual rights. It does not state that one party’s right 
can or cannot be dependent upon another’s. 
K. Srinivasa Atyangar.—If the above argument is correct 
then the vendee who sues is entitled to possession unconditionally. 
But that this is not so will appear from Velayuda Chetty v. 
Govindasamt,?. the decision in which was reviewed in 
Velayudan Chetty v. Govindasami Naicken*. I refer also 


to Subramania Atyar v. Poovant. $. 55, T. P. Act, gives 


only a charge for interest. It does not create a tight to 
interest and it does not also say that in all cases a party will be 
entitled to interest under such circumstances. Fry on Specfic 
Per formance, p. 591, Art. 1399, shows enjoying mesne profits will 
oust the vendor's right to interest on purchase money. He ex- 
plained Leggatt v. Metropolitan Ry. Coy. as relating to a case of 
occupation rent, as in Fry, Art. 1449; Darron Vendors and 
Purchasers, p. 656. Under the Interest Act interest will not be 
due, there being no day certain. 

S. Srinivasa Aiyangar in reply—Unless interest is ‘tended 
to be given no charge would be given by S. 55, Cl. 4 (Z). I refer 
to Shib Lal v. Bhagwan Das*. Velayudan Chetty v. Govindasamt 
Naicken® does not refer'to very many previouscases. This being 
a suit for specific performance, interest must be given to me before 
a decree as prayed for is given. Even if the suit is one 
in ejectment, compensation can be given to me as in Malabar. 

_ The Court delivered the following 

JUDGMENT :—In this appeal the Ist defendant is the 
appellant. The plaintiff sued to recover possession of a tope half 
of which was sold to him by the rst defendant with the profits 
thereof from the 4th July 1903, the date of the conveyance, Ex- 
hibit C. The plaintiff’s case is that as the defendant failed to 
execute a conveyance according to the agreement, Exhibit A, 
dated the 28th April 1903, within the time fixed, the plaintiff 
demanded performance of the agreement, and after some negotia- 
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tions between the parties it was agreed that the plaintiff should 
pay the purchase money, Rs. 2,600, before the Registrar of Assu- 
rances at the time of registration of the conveyauce after the 
defendant made an endorsement of discharge on. a hundi for 
the amount which the plaintiff had previously executed in the 
defendant’s favour and deposited with one Muthia Chetti. The 
plaintiff alleges that as the defendant refused to register the 
deed he applied: for compulsory registration of Exhibit C, which 
had been previously executed by the defendant and handed over 
to the plaintiff. Before the Registrar the execution of Exhibit C 
was admitted by the defendant, but he stated that the sale could 
not be completed as the plaintiff had failed to pay the purchase 
money. ‘The defendant contended in this suit that the under- 
standing between the parties was that the property should not 
pass to the plaintiff and Exhibit C should not have any legal 
operation until the plaintiff paid the purchase money which he 
was bound to do at the Registration office before the registration 
of Exhibit C. He repudiated all obligation under Exhibit C, 
and if he was held bound by it, he claimed payment of not only 
the sum of Rs. 2,600, the amount of the purchase money, but also 
interest on it at 12 per cent; at the same time he disclaimed any 
liability for the payment to the plaintiff of the profits of the 
land until the payment of the purchase money. 

The lower court found that the defendant was not to blame 
in the matter ef the non-payment of the purchase money and that 
the plaintiff, if he was entitled to have payment endorsed on the 
kundi, ought to have had it produced at the Registrar’s office. It 
therefore refused to award to the plaintiff the profits claimed. 
With regard to the defendant’s claim for interest the Subordinate 
Judge held that he was not entitled to it, as he remained in 
possession of the land and got the income aceruing therefrom. 

It is contended before us by the appeliant that he is entitled 
to interest from the date of Exhibit C when, according to him, the 
ownership of the property vested in him. The respondent con- 
tended before us that according tothe agreement between the 
parties the ownership had not passed to the plaintiff as he failed 
to pay the purchase money. We do not consider it necessary 
to go into this question as we agree with the learned vakil for 
the respondent that the appellant is not entitled to interest 
in this case. For the same reason we do not deal with the conten- 
tion that the plaintiff is entitled to an unconditional decee for 
possession and the court was not justified in making its decree 
in the plaintiffs favour conditional om his paying the purchase 
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money to. the defendant ; but we may point out that the case of 
Velayutha Chetty v. Govtndasawmt Natcken, 1 relied on in sup- 
port of this position, appears to be in conflict with Subramanta 
Aityar Vv. Poovan, ? which does notseem to have been brought 
to the notice of the learned judges who decided Velayutha Chetty 
v. Govindasamy Natcken. + 


The claim for interest is based by the learned pleader for the l 


appellant on S. 55, Cl. 4 (b), of the Transfer of Property Act. That 
clause, in our opinion, does not give the vendor an absolute right 
to interest on the purchase money irrespective of the equities 
and circumstances of each case. The object of the clause is ‘to 
give the vendor a lien on the property for unpaid purchase 
money and it declares that the lien will enure for the interest 
as well as for the principal ‘of the purchase money, assuming 
that interest is payable. It does not enact that the vendor is 
entitled to interest in every case. 


The only case relied on by the appellant, Leggatt v. Metro- 
polttan Ratlway Co. *, does not support his contention, In that 
case, the agreement between the parties expressly provided for 
payment of interest by the vendee and of an occupation rent by 
the vendor till delivery of possession which was to take place on 
a certain day. The vendor was. obliged to remain in possession 
against his will after the time fixed for delivery and he had to 
sue for specific performance. The question raised was whether 
` the vendee was entitled to occupation rent till delivery of posses- 
sion and no question was raised as to the vendor’s right to in- 
terest on the purchase money, which was conceded, the parties 
having expressly provided for it. Str William Fames L. J. held 
that the vendee was not entitled to occupation rent as the vendor 
continued in occupation of the premises ‘under a pressure ari- 
sing from the purchaser’s default.” As observed in Fry on 
Specific Performance, p. 591, 4th Edition, it is obviously in- 
equitable, in the absence of express and distinct stipulation, that 
either party to the contract should at ome and the same time 
enjoy thé benefits flowing from possession of the property and 
those flowing from possession of ‘the purchase-money. The 
estate and purchase money ate things mutually exclusive, 
«You cannot,” said Knight Bruce V.C., in a case arising out of 
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the sale of some slob lands in Chichester harbour « have both 
money and mud.” It is not alleged that there was any such ex- 
press stipulation in this case. On the other band, we think 
.that’ the patties must have intended that the payment of pur- 
chase money and the delivery of possession of the property 
should be carried out contemporaneously and that interest on 
the money would not be payable so long as the defendant was 
in possession of the land. 

We confirm the lower court’s decision and dismiss the 
appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Wallis and Mr. Justice Sankaran 
Nair. 
Thandayuthapani Kangiar and others .. Appella nts* 


v. (Defendants) 
Ragunatha Kangiar and others -. Respondents 
(Plaintiffs). 


Hindu Law—Partition decree, effect of—Appeal, apet of, on decree— 
Subsequent deaths and births, effect of. 


Partition may be effected by consent or by decree ; and, in both cases, 
once it is properly effected, either by consent or by decree, it is not affected 
by subsequent births or deaths among the parties to the partition. Decrees 
which are right at the time when they are passed, whether for partition or 
otherwise, are not varied by reason of subsequent events; and severance 
effected by a partition decree correct at the time it was passed, is not affect- 
ed by the subsequent filing of an appeal therefrom. 

Where the legal representative (the mother ofa deceased party to an 
appeal: froma partition decree) applied to be brought on the record and 
the other sharers objected toit on the ground that the share survived 
to them : Held .—(1) phat the legal representative should be brought on the 
record for the adjudication ot the very questiou of the deceased’s share 
surviving to the rest of the sharers; (2) that the severance between the 
parties was effected by the partition decree of the first court; and (3) that 
the legal representative (the mother) became entitled to the deceased’s share 
irrespective of the pendency of the appeal. [Sudsaraya Mudali v. Manicka 
Mudalit followed. Sakharam Mahadev v. Harikrishna Dangha® not 
followed: Joy Narain Giriv. Girish Chunder Myti® and Chidambaram 
Chettiar v. Gauri Nachiart referred to. Sangili v. Mookhan® doubted]. 








* SA. 1734 of 08. ; 8th February IgIr, 
I, (13896) I.L.R 19 M. 345. 2. (1881) I.L.R. 6 B. TI3. 
3- (1878) LL.R. 4 C. 434; S.C. 5 I. A. 228. 4e (1879) LL.R. 2 M. 83. 


5 (1893) LLR. 16 M. 350 & 353. 
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Second appeal from the decree of the District Court of 
Tanjore in A. S. Nos. 109 and 131 of 1907 presented against the 
decree of the Court of the Subordinate Judge of Tanjore in O.S. 
No, 27 of 1904. 

' The plaintiff brought a suit for partition and obtained a 
decree. The defendants appealed. Plaintiff also preferred 
a cross-appeal. The District Judge dismissed the appeal of 
the defendants and in plaintiff's appeal modified ithe lower 
court’s decree. Against the decree. of the District Judge the 
defendants preferred a second appeal. Pending this the plaintiff 
died, leaving his mother and no male issue. He had made 
several alienations. The alienees applied to be brought on the 
record as representatives of the deceased plaintiff. The defendant’s 
-appellants objected to their being brought on record on the 
ground that there was no severance of joint status. But they 
were brought on record subject to any objections at the time of 
hearing. 

S. Srinivasa Atyangar for the Advocate-General (G, S. 
Ramachandra Atyar with him) for appellants :~—-The institution 
of a suit for partition by itself does not put an end 
to the joint status of a Hindu family. On the death of 

. the plaintiff after decree and pending appeal no legal r-pre- 
sentative can continue the suit. The suit abates. Coparce- 
nary is not put an end to by the will of a single coparcener. 
-Coparcenary can be put an endtoin three ways:(r) by agree- 
ment of parties; (2) by action of the courts; (3) by action ot 
creditors who seize and sell the shareofthe co-parcener— 
Madho Prasad v. Meherham Sinch!; Sudarsan Mazstry v. 
Narasimulu 2. A. decree puts an end to the undivided status 
if not appealed against. If an appeal is preferred against 
the decree there is no severance. It is then perfectly open to 
the plaintiff to withdraw the suit in appeal. ‘Till an actual 
final decree the coparcenary is not severed. There can be no 
severance so long as it is under appeal, for then the appellate court 
is seized of the whole case and the decree of the court below is 
valueless. Further any,one of the following things may happen:— 
The plaintiff may withdraw his suit or compromise the matter. 
The appellate court can reverse or modify the decree. The decree 
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Thandayu- 
thapani 
Kangiar 


v. 
Ragunatha 
Kangiar. 


442 THE MADRAS LAW JOURNAL REBOR'S. [VOL Xi. 


Thandayu- will not operate as ves judicata. If the decree operated as a 


thapani 
Kan peter 


severance of the joint status it cannot be altered by the appel- 


Raginatha late court. The following cases were relied on :—Krishnamachari 


Kan giar. 


v. Mangammal’;Foy Narain v. Girish Chundar*®;Sakharan Maha- 
dev v. Hart Krishna Dangka? ; Sangli y. Mokant Padartha 
Singh v. Raja Ram” ; Vinayak v. Krishna Rao! ; Raja Ratan 
Sahu v. Mohant Sahu”; Gorakala Kanakayya v. Janardhana 
Radhi è. The decision in Subsaraya Mudaliv. Manika Mudali? 
isagainst me. Thisand Ramanadhan Chettiv. Pulikutti Servat*? 
commented on. The following cases also were referred to:— 
Fotindra Mohan Tagore v. Bijoy Chand+*; Madit Narayan v. 
Ranglal Singh*?; Tagore Lectures; MITRA on Forint Family and . 
Partition, p. 381; TREVELYAN ou Hindu Family Law, pp. 349-3503 
Muhamad Husain v. Kusaiuts, 

T. R. Ramachandra Iyer (M. Subramanta. Atyar with him) 
for respondents:—As soon asa preliminary decree for partition is 
passed there is a severance of the joint status whether an appeal 
has been preferred or not, A decree is something more than a 
mere cause of action. Take for instance the case of a right 
of a person to sue for damages and a decree for damages. Both 
are not the same thing. He referred to the following cases in 
support of his contention :—Paraman Chetty v. Sundararasu 
Natick? *, Gopal v. Ramachandra’®; Rajah Bhaskara Setupatt v. 
Narayanasamt Gurukhal**; Vakkalagudéa Narasimham y. Vahi- 
zulla Satuli?”;, Subbaraya Mudalev. Manicka’; Ramanadhan 
Chetti v. Pultkutte Servat*®; Narayan Bin Bahaji v, Nathajt 
Durgabai** and commented on Sakharam Mahadev ve Hari 
Krishna Dangha.* 

S. Srinivasa Atyan gar replied. 

The Court delivered the following 

JUDGMENT.— Wallis J :—The plaintiff obtained a pre- 
liminary decree for partition which was confirmed with modifi-: 


- (1878) I. L. R. 4 C. 434 (P. C.) 





I. (ī902) I. L. R. 26 M. 91, 95, 96. 2 
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5. es I. L. R. 4 A. 235, 2366 6. nae I. L. R. 25 B. 625. 
7 J- 7478. 8. oo) M. W. N. 840, 844. 
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cation on appeal and died while a second appeal was pend- 
ing. His legal representatives have petitioned to be brought on 
record and the petition is opposed on the ground that the plain 
tiffs share passed on his death by survivorship and that there is 
nothing for the representatives to succeed to. Whether this be so 
or not is a question to be decided in the appeal itself after hear- 
ing both sides. The legal representatives deny that the plain- 
tiffs share passed by survivorship on his death and say they are 
entitled to be brought on the record for the purpose of contesting 
the point. We therefore overrule the objection and direct the 
legal representatives to be brought on the record. 


On the main question it was held by this court in Subbara- 
ya Mudali w. Monicka Mudalt?, diftering from Sakharam Maha- 
dev v. Hart Krishna Dangha®, that a decree for partition 
effects a severance of the joint family ; that this severance is 
not affected by the subsequent filing of an appeal from the decree. 
Our attention was, however, called to certain observations in 
Gorakala Kanakayya v. Janardana Radhi? (where the point did 
not arise for decision) in which Sakharam Mahadev v. Hart 
Krishna Dangha* was referred to with approval. We have accord- 
ingly reconsidered the question, but after listening to the able 
and exhaustive argument addressed tous by Mr.S. Srinivasa 
Aiyangar I see no reason to differ from the previous decision of 
this court. Partition may be effected by consent and in proper 
cases by decree. When it is effected by decree, I can see no rea- 
son why the decree should not hold good as other decrees do un- 
less and untilit is reversed. It isnot a feature of our law, or any 

-other legal system so far as I know, that the filing of an ‘appeal 
should affect the operation of a decree ; and unless the court in- 
tervenes to stay proceedings the property may be partitioned and 
distributed in the shares fixed by the decree before the appeal is 

. finally determined, possibly years before in cases where there are 
a seriesof appeals. Where a decree for partition has been pro- 
perly made and has directed the division of the ‘property in ap 
propriate shares, I can see no reason for altering this portion of 
the decree on appeal by reason of births or deaths afterwards 
supervening in the family. A partition by consent in certain 


J. (1896) L.R. 19 M. 345. 2 (1881) I.L.R. 6B. 113. 
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shares when once made is not affected by subsequent births or 
deaths in the family and there does not appear to be any reason 
why it should be otherwise when it is made by decree. 


The ordinary rule admittedly is that decrees which were right 
at the time they were passed are not varied by reason of events 
which subsequently happen, and I can seeno reason why an ex- 
ception should be made in the case of decrees for partition, or 
why partitions by decree should be put on such an unfavourable 
footing as compared to partitions effected by consent. Assum- 
ing alienees would not be prejudicially affected, it would still be 
a hardship to the parties themselves to make their rights on 
partition to depend on their surviving the appeal proceedings. 


In Foy Narain Giri v, Girish Chunder Mytti* their 
Lordships of the Judicial Committee after construing a 
decree of the District Court not then under appeal as a decree 
for partition observe:—That being so, their Lordships are of 
opinion that although the suit is not actually in terms for par- 
tition, yet that the decree does effect a partition, at all events, of 
tights, which is effectual to destroy the joint estate under the 
doctrine laid down in the case,which has been quoted, of Apgo- 
vier V. Ramasubba Atyar?, where it was held that a mere agree- 
ment to divide effects a severance of the joint family without 
waiting for a partition by metes and bounds.” What their 
Lordships appear to lay down in the passage cited is that a decree 
directing partition has the same effect as an agreement todivide. 
In the particular case the decree-holder who had obtained ‘the 
decree above referred to died while an appeal was pending to the 
Privy Council, but the decree was nevertheless confirmed by their 
Lordships on a judgment which is not reported. The report 
deals with .two consolidated appeals, one against an order in 
execution of the previous decree and another against the dis- 
missal by the High Court of an appeal from a decree of the 
District Court dismissing a fresh suit filed by the defendant in 
the previous suit on the ground that the previous decree had not 
served the joint family, and that consequently the property passed 
to him by survivorship on the death of the plaintiff in the previous 
suit. It does not appear to have occurred to any one in this hotly 
contested litigation that, assuming the first decree effected a 
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severance, the subsequent death of the plaintiff pending an appeal r 


made any difference. And assuming the law to be correctly laid Kangiar 
down by their Lordships that the decree of the court of first Ragunatha; 
instance effected a severance, there does not appear.to be any Kangiar. 
reason why the subsequent filing of an appeal should be held to Wallis J. 
effect a reunion and justify the appellate court in making a fresh 
distribution of shares according to the condition of the family. at 

the date of the decision of the appeal, and so depriving parties or 

their representatives of the shares originally allotted to them. 

In Chidambaram Chettiar w. Gauri Nachtar? which also came 

before the Privy Council, the District Judge tried the first issue 

as to whether the Zemindari was partible first, and in his judg- 

ment held that it was, and that, this being so, the plaintiff was 
admittedly entitled to partition. It was not clear if any decree 

or order had been drawn upon this judgment, but on appeal 

from the decree of the High Court affirming the final decree of 

the District Court, their Lordships held that the judgment of the 

District Judge on the first issue was equivalent to a declaratory 

decree and rendered the parties separate in estate, if they had 

not already been so, and that the ‘subsequent death of the plain- 

tiff before the fina! decree of the District Court did not make any 
difference or cause the suit to abate. Their Lordships, no doubt, 

observed that the defendant had not appealed from the judgment 

of the District Court on the.first issue and appeared to have 
acquiesced in it, but these remarks were probably due to the fact 

already mentioned that no decree or order directing partition 

was forthcoming, and it does not appear that the result would 

have beev different if these features of the case had been absent. 

The ruling in Sangilt v Mookan? that the plaintiff's share must - 

be determined with reference to the condition at the date of the 

final decree in the suit, is opposed to both of the Privy Council 
decisions above mentioned although the actual decision may 

possibly be supported on other grounds, as in that case the only 

decree passed bythe lower court was set aside. As regards 
Sakharam Mahadev Dangev. Hari Krishna Dange? the decision 

rests on the proposition that the decree of the Subordinate Judge 

in that case did not operate as a severance so long as it remained 
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under appeal. For the reasons already given, I prefer to follow 
the decision of this court in Subbaraya Mudali v Manicka Mudale» 
and dismiss the second appeal with costs. 

Sankaran Nair J.:i—I agree and I have only toadd that 
I ‘believe the practice in this Presidency has always beenin ac- 
cordance with the.law as laid down in Subjaraya Mudali v. 
Mantcka Mudalz >. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH.) 

Present :—Sir Charles Arnold White, A, Chief Justice, Mr. 

Justice Benson, Mr. Justice Munro and Mr. Justice Sankaran Nair.” 


Chinnu Pillai, minor, by guardian 


Ramachandram Pillai .. 3 Appellant* 
Us (37d Defeydant) 
Kalimuthu Chetti .. Respondent 
(Plaintif). 


Hindu Law—Joint family—Alienation of undivided share—Alienee’s 
vights—Fluctuation of share. } 

The mortgagee of a Hindu is entitled to proceed against the share of a 
son stibsequently born in the family property mortgaged to him. An 
alienee of the interest of an undivided co-parcener in a joint Hindu family 
takes the co-parcener’s interest as it stood on the date of alienation. 


Second appeal from the decree of the District Court of 
Coimbatore in A.S. No. 113 of 1906, presented against the 
dectee of the Court of the District Munsif of Udumalpet in 
O. S. No. 671 of 1905. 

T. Ethiraja Mudaltar for appellant. 

The Advocate-General (P. S. Stvasawmi Atyar) for res- 
pondent. 

This second appeal coming on for- hearing in the first 
instancet before Mr. Justice Benson and Mr. Justice Ærrskna- 
swami Aiyar, their Lordships made the following 


ORDER OF REFERENCE TO A FULL BENCH :—The 
suit is on a mortgage executed by the rst defendant. It is found 
that at the date ofthe mortgage he was entitled to a fifth share 
in the family properties. Subsequent to the mortgage the rst de- 
fendant had a son, the 3rd defendant. There appears to have been 


* S. A. No. 736 of 1908. 27th January Io1I, 
+ goth March 1910, I. (7896) LLR. I9 M. 345. 
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a partition under which the 3rd defendant got half of one-fifth or Pana 
a tenth share in the family properties. He objects to a decree be- e ty 
ing passed against his half share in the one-fifth of the properties Chetti. 
which belonged to his father.The District Judge having decided 

against this contention, the appellant relies on Rangasami v. 
Krishnayyan,+ There the vendor was entitled to a third at the 

sale. Two brothers and a son were subsequently born. The Full 

Bench held that the purchaser did not take the share as it stood at 

the date of salė but the diminished share to which the vendor 

was entitled at the date of the partition in the purchaser’s suit. 

The vendor's share would be reduced to a fifth by the birth of two 
brothers, and to d tenth by the further birth of a son to himself. 

The Division Bench was of opinion that the result of the decision 

ofthe Full Bench was that the purchaser could .only take a 

tenth, 

It is argued by the learned Advocate General that the Full 
Bench had overlooked the decisions of the Privy Council in Deend- 
yal Lal v. Fugdeep Narain Singh*, Suraj Bunst Koer v. Sheo 
Persad Singh? and Hardi Narain Sahu v. Ruder Perkash Mis- 
sert. Those decisions appear to proceed on the view that the 
share taken by the vendee or mortgagee from one member of 
the undivided family is what the vendor or mortgagor was en- 
titled to at the date of the sale or mortgage. It was pointed out 
by Sir V. Bashyam Ayyangar J.in Atyyagart Venkataramayya 
v. Atyyagart Rammaya® that the decision of this court in 
Rangasami v. Krishnayyan® was inconsistent with the decisions 
of the Privy Council above referred to though the other learned 
Judges, the Chief Fustice and Moore J. refrained from expressing 
any opinion on the question. It seems difficult to contend in the 
case of a son born subsequent to a mortgage by the father that he 
takes more than the equity of redemption ina moiety. See Bhola- 
nath Khettry v. Kar tick Kissen Das Khettry? and Ajodhya Roy v. 
Hardwar Roy*. We might have rested our decision on this nar- 
rower ground and supported the decree of the District Judge by 
holding that as against the son subsequently born the mortgagee 
could sell the whole of the father’s interest at the date of the 
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mortgage but for the fact that in Rangasami v. Krishnayyan?, 
the Division Bench held that the sows interest did not pass by 
the sale of the father’s interest before the son was born. It is 
not easy either to see how, if the fatber’s interest could be re- 
duced by the birth of brothers, it should remain unaffected by 
the birth of a son. The interests of the subsequently born 
brothers were carved out of their father’s interest as much as 
the interest of the son was carved out ofhis own father’s share. 
We feel therefore constrained to think that the birth of brothers 
as well as the birth of a son must lead to the same consequences 
as regards the effect of a prior sale or mortgage. As we think 
the doubts entertained by Bhashyam Ayyangar J. are well 
founded about the correctness ofthe decision in Rangasami 
v. Krisknayyan*, we must refer to the Full Bench the following 
question :— 


Whether the mortgagee of a Hindu is entitled to proceed 
against the share of a son subsequently born in family property 
mortgaged to him. 

T. Ethiraja Mudaliar.—By a. mortgage by a father, only 
his share passes and not the share or sharesof the sons, and 
that too, as it will be at the time the creditor’s right is worked 
out bya partition suit. [V. K. Azyar J.—If so all the Privy 
Council decisions from the earliest times which have held that 
the son’s share also is available at execution are wrong. If 
the share of the son living at the date of the mortgage be held 
to pass at the execution it does not stand to reason that the 
unborn son’s share should not pass.] The question in each case 
is what was actually bargained for and alienated—Ran gaswami 
v. Krishnayyan?. Otherwise it is a fluctuating interest 
[V. K. Azyar J.—Then does the share come to zero if the 
alienor dies before partition ?] No. The alienee hasa vested 
interest, and he stands in the position of his alienor only taking 
such share as his alienor would get had he been alive at the 
time of partition. This is the view of the above mentioned Full 
Bench case at p. 419. [V. K. Atyar J.—It is an elementary 
rule that if one joint-tenant alienates his share then the joint- 
tenancy is at an end. Then why should there be any fluctuation ?] 
Ayyagart Venkataramayya v. Ayyagart Rumayya® decides that 
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the death even of the alienor does not divest the interest vested Ramachan- 


in the alienee by the alienation ; but as it was not necessary to 
decide in that case the share of the alienee as it was the same 
on the date of alienation and on the date of sale, it is no autho- 
rity on the point now in question. On the facts of Deen Dyal Lat 
v. Fugdeep Narain Singh’ and Suraj Bunst Koer v. Sheo Persad 
Singh? the decisions therein are not inconsistent with my view. 
I explain Hard? Narain Sahu v. Ruder Perkash Miser? as the 
shares were the same at both dates and moreover this point 
was not necessary to be decided by the Privy Council, the appeal 
being by the purchaser. [V. Æ. Adyar J.—Look at the words at 
top of page 637: “the sons are parties to the appeal in respect of 
her (mother’s) share”. That shows that the mother’s third 
share was carved out already though she died between the date 
of the High Court judgment and that of the Privy Council. It 
does not say that the father’s share was reduced by the birth ofa 
new son.]I rely strongly on the answer given to Mr.Doyne at page 
636-in Hardat Naratn’s case. |The Advocate-General drew the 
attention of the court to the words “as if the sale was to operate 


dram Pillai 


GA 
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as a partition at that time” in p.636 and toa passage in Balgobind | 


Dasv. Narain Lal 4 at the top of page 348.] I refer to Guru- 
lingappav. Nandapa’. 


The Advocate-General—quoted Virayya v. Hanumantha! to 
show that an increased share was given on account of deaths in 
the family. ‘The share of the alienee would be the share as on the 
date of alienation. I explain the answer given by.the Privy Conncil 
to Mr. Doyne, at p. 636 in Hardat Naratn’s case, as referring to the 
father’s share not when a partition is worked out but as to his share 
if no partition is made. This is so if we refer to Mr. Doyne’s argu- 
ment. [V. K.'Azyar J.—In the case of alienation of one member’s 
share in one single property why should the alienee sue for 
general partition and not for partition of that property alone if 
the alienation is to be a transfer of a definite share? ] That 
depends upon the equity in favour of other coparceners, that 
will have to be worked out only in a general partition. [Vi Æ. 
Azyar J.—The Privy Council itself talks of the fluctuating interest 
of amember from the time of Appuvier v. Ramasubbter” 
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T. Ethiraja Mudaliar referred to Parvati v. Naunthal 


Singh! which referred to Zord Westbury’s dictum in A ppoovier's 
case.* 


This second appeal coming on for hearing* before a Full 
Bench consisting of Sir Charles Arcold White, Chief Justice, 
Mr. Justice Benson, Mr. Justice Munro, Mr. Justice Sankaran 
Nair, aud Mr. Justice Krishuaswami Aiyar and-the case. having 
stood over for consideration till this day, and the case having 
been posted for judgment this day, and on the Advocate-General 
raising a question as to the validity of the judgmext in ccnse- 
quence of Mr. Krishnaswami Alyar’s resignation of office 
before delivering the judgment, the Chief Justicé made the 
following 


ORDER :—I directed the question raised in this order of 
reference to be argued before a Bench of 5 Judges. The ques- 
tion was argued before a Bench of 5 Judges of whom the 
Honourable Mr. Krishnaswami Aiyar was one. The Honourable 
Mr. Krishnaswami Aiyar has now resigned his office. After the 
hearing of the arguments, he wrote what he intended to deliver 
as a judgment. The Advocate-General has Suggested that the 
judgment or opinion of the Honourable Mr.Krishnaswami Aiyar 
cannot be treated as a legal judgment since he resigned office 
before it ‘coald be delivered. The Advocate-General has also 
suggested that a question might be raised as to the validity of 
the judgment of a Bench consisting of four judges, since the 
tribunal would not be constituted as directed by my order. 


To prevent the possibility of any diffculty arising, I now 
direct that the question raised in the order of reference be 
heard beforea Full Bench consisting of the four judges who 
with the Honourable Mr. Krishnaswami Aiyar constituted the 
Full Bench on the previous occasion. ‘The Advocate-General 
and Mr. Ethiraja Mudaliar arguedt the question on the previous 
occasion. They are now present, but they say they do not 
desire to add anything to their arguments. 


The Judgment of the Full Bench will accordingly be 
delivered. 


I. (1909) I. L. R. 32.4. 412 at 421 (PC.) 2. (1866) 11 M.LA. 75, 


* 6th January igtr ` i t See page 248 et Seq, 
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This second appeal accordingly coming on for hearing before 
the Bench as constituted above, the Comt expressed the 
following 


OPINION :—Chief Fustice :—I would’ answer the question 
which has been referred to us in the affimative. 


As pointed out by the Privy Council in Suray Bunsi Koer v. 
Sheo Persad Singh? an alienation by a co-parcener of his joint 
interest in family property is inconsistent with the strict theory 
of a joint and undivided Hindu family. But the doctrine 
recognizing this right is well established in this Presidency, and 
it seems to me to be only the logical development of this doc- 
trine that, for the purpose of ascertaining the quantum of interest 
alienated, the test to apply should be the state of the family, as 
regards the number of co-parceners, at the time the alienation is 
made, and not the state of the family when the owner of the 
interest seeks to reduce his interest into possession. Seeing that 
the right of alienation is really inconsistent with the theory of the 
undivided family, it is perhaps not unnatural that the courts 
have shrunk from recognising the development of the doctrine to 
what seems to me to be its logical conclusion. The question 
came before a Full Bench of this court in Rangasamd v. 
Krishnayyan®. In the order of reference in the case the learned 
Judges observe :—“ He (that is, the member of the family who 
alienates his joint interest) cannot put his alienee in a better 
position than himself, and thereby prejudice his co-parceners, 
and the alienee, therefore, must be liable, until he obtains parti- 
tion, to the same fluctuations in the amount and value of the 
share caused by changes in the number and circumstances of the 
family, as his aliencr would have been liable to, had the alienation 
not taken place. It was pressed upon us in argument that ifthis 
be so, the purchaser might in some cases take nothing, for his 
vendor might die before anything was done to enforce the pur- 
chase,.and also that if the purchaser is to be liable to have what 
he has purchased diminished by changes in the family he must 
also have the benefit if such changes should increase the share 
of his vendor. It seems to us that both these consequences 
logically follow from the legal position which the alienee occu- 
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who purchases the interest of a member of an undivided family 
in the family property purchases that which is from its nature 
uncertain, and the purchase must always partake of the nature of 
a speculative transaction; but he knows perfectly well what he 
is buying, and is not to be pitied if he gets less than he hoped for, 
any more than he is to be blamed if he gets more.” 

This seems to me a perfectly logical and intelligible position, 
but it is a position which the Full Bench declined to accept. Inthe 
Full Bench case the doctrine is stated thus :—“ The purchaser, 


. who can only take what can be lawfully sold, must be taken to 


purchase an uncertain and fluctuating interest with the right of. 
converting it at any moment after the purchase by partition into 
definite separate property.” But the learned Judges were not 
prepared to apply this doctrine to a case where the interest alie- 
nated increased by reason of a diminution in the number of co- 
parcenets. On principle, it is very difficult to see why it should 
not be so applied. If theinterest is liable to fluctuate one way, 
why should it not fluctuate the other? In dealing with the 
contention that, if the vendor dies before the purchaser effects -a 
partition, the purchaser will take nothing, their Lordships 
observe :—“ If it is necessary to notice it as an objection to the 
rule of decision indicated above, the answer is that the interests. 
carved out by the sale vest in the purchaser at once and that the 
vendor being competent to sell, his subsequent death is an event 
which cannot divest the interest which has once vested ; and for 
the purpose of giving effect to his contract of sale the purchase 
must be dealt with as if the seller were alive when the purchaser 
demands partition.” With the greatest respect, it seems to me 
that if this’proposition is effective as an answer to the contention. 
as to the right of survivorship on the death of .the alienor, it is 
just as effective as an answer to the contention that after an 
alienation the quantum of the interest alienated is liable to be 
affected by a change, whether by way of increase or decrease in 
the number of co-parceners. 

In Azyyagart Venkata Ramayyav. Atyyagart Ramayya* 
a Full Bench, of which I was a member, held that the death of: 
the co-parcener who had the alienation did not divest the - 
interest of the alienee. The question whether the decision in _ 





I. (1902) I. L.R. 25 M. 690. 
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-Rangasami v.. Krishnayyan? was right was raised in this case, 


but as we were able to answer the question. referred to us without 


-€xpressing an opinion on this question, Moore J. and I did not 


think it necessary to discuss it. But it seems to me that when 


once it has been held that the death of the alienor does not create ' 


any right of survivorship in the other co-parceners, it follows, 
almost. as a necessary corollary, that the quantum of the interest 
which vests in the alienee is not affected by subsequent changes 


Jin the number of co-parceners. 


The general question is discussed by Sir Bhashyam Iyen gar in 


his judgment in Ayyagard Venkataramayya y. Atyyagart Ramay- 
.ya,* and I.am prepared to accept the conclusions, at which he 
‘arrives as containing the true exposition of the law of this Presi- 
\ Seny -upon the subject. 


‘As I have said, I would auswer the question in the affir- 


- Benson J.:—I am. of the same opinion. The :question is 
really: concluded by the decision of the: Privy Council in the case 


of Hardt Narain Sahu v. Ruder Perkash Misser.2 ‘As pointed 
“out by Sir Bhashyam Iyengar “in that case a creditor obtained 


a-decree for mouey against the father only. and in execution 


-attached, caused to: be:put up for sale, and himself bonght, the 


tight, title and interest of the judgment-debtor in certain proper- 
ty which belonged to him and to his minor son jointly, and 
obtained possession. Shortly afterwards. the judgment-debtor 
‘made-a gift of his interest in the family property in favour of his 


‘minor son. A suit was thereupon brought on behalf of the 


minor son to recover the whole of the property purchased by the 
decree-holder: During the pendency of the suit another son was 


“born to the judgment-debtor and it was contended before the 


‘High Court that a share should be allotted to such son-also. The 
High Court, however, following the decision of the Privy Conn- 


-cil in Saray Bunst Koer v- Sheo Pershad + overruled this- conten- 
‘tion -and held that- the property which- passed to the defendant— 


the purchaser—was -the share and interest-of the father which 
would have been allotted to him if a partition of the family 





I=- (1890)-I. L.. R..14 M. 408. . . -2. (I902}) I. L. R. 25 M. 6go. 
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E Ranachan ‘property had taken place just beforé the execution sale'and'that as 
natn ee -the family at that time consisted oily of the father, his wife and 
ene one son, the father was entitled to one-third share and that such 
` ‘one-third share ought to be allotted to thé defendant—the pur- 
chaser-—and the other two-thirds, to the minor plaintiff and his 
mother. ‘The case was carried in appeal to the Privy Council by 
the defendant—the purchaser—principally on the ground that the 
sale should be upheld in its entirety as it was not shown that 
the decreedebt was contracted by the father for any illegal 
or immoral. purpose. The. Judicial Committee affirmed the de- 
cision of the High Court, holding that the purchaser bécame 
entitled only to one-third which would have been the share that 
would have been allétted-to the father if a partition had taken 
place at the tine of the sale. Pending'tke appeal to the Privy 
Council the mother died, but the decision of the Privy Council 
"proceeds on the footing that “neither the birth of the second son 
after the date of the execution sale, nor the subsequent death of 
the mother before a partition was effected, affected the share to 
which the purchaser became entitled af the date of the execution 
sale” (Atyyagart Venkata Ramayya v. Atyyagart Ramayya?), 
In the Full Bench case of Rangasami v. Krishnayan? there was 
‘mo reference to the decision of the Privy Council summarized 
above. In my opinion the latter cannot be reconciled with it. 
Their Lordships indicate clearly enough that the alienee takes 
‘the interest of the alienor as it exists at the time of the aliena- 
tion, not at the time of partition. This conclusion also seems 
to be the logical and almost necessary consequence of the rule 
established in this Presidency by along course of decisions that 
an alienation by sale, mortgage or otherwise, by an undivided 
member of his interest in the whole or. any part of the joint 
family property in favour of a, purchaser for value is valid as, 
between the transferor and the transferee. . Any other conclusion 
_than that above stated would lead to great practical incon- 
venience and injustice. It is, however, unnecessary to dwell on 
this line of-argument as the matter is-concluded by the authority _ 
of the Privy Council. I would answer the reference in the 
affirmative, 


Benson J. 
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Munro J. i—I agree that the. question’ should be ‘answered Ramachan: 


drà ae 
in:the affirmative aud have nothing to add. 
Kalimathu 


` Sankaran Naty J. —The question is whether the alienee Chetty. 


SH 


of the interest of a co-parcener is entitled to enforce his claim Munro & 
against the co-pat reenier’s share’ as it stood at the time of the See 
alenation Ot theshare that the vendor ‘is entitled to at the time 
he brings his suit for partition. 
Ty, as argued on behalf of the appellant, he is only entitled 
to recover the reduced share that the vendor may, be entitled to 
at the time of the partition on the ground that, according to 
the theory of the Hindu Law, .a co-parcener’s. interest is liabl 
to fluctuation, to increase by death, decrease by birth of other - 
co-parceners, to extinction by his own death, then it appears to 
me that, on the death of the co-parcener, the alienee is not en- 
titled to enforce the alienation in his favour at all. as the alienor’s 
interest survived to the others on his death. On. the other hand, 
itis only right that the purchaser must in that case have the 
benefit of an dnerease, if any, in the share of his vendor. 


As pointed out. by the Judicial Committee all alienations by 
a.co-parcenet, whether voluntary or compulsory, are inconsis- 
tent with the strict theory ofajoint and undivided family, and 
the law- recognizing the validity of the alienation as established 
in Madras and Bombay has been one of gradual growth, founded 
upon the equity which a purchaser for value has, to be allowed’ 
to stand in his vendor’s shoes and to work out his rights toa 
pattition—see Suragt Bunst Koer v. Sheo Persad Singh*. Ido 
not think, as the alienation itselfis inconsistent with the theory 
of Hindu law, we are likely .to‘derive much: help from ‘a consi- 
deration of the Hindu law texts in the determination of this 
question. The creditor’s equity which is the basis of the Madras 
and Bombay decisions subsists even: after the death of the co- 
parcener ; and I entirely agree therefore, if I may say so, with 
the Full Bench decision in Ayyegaré Venkataramayya v. Ayya- 
gari Ramayya,? which follows prior decisions that the mortga- 
gor or vendor is entitled to ‘enforce his claim after the co- 
parcener’s death. Further I do not see how it can be said that 
his equity does not subsist to the same extent as before. 


Sent se ae a 
I1. (1878) I. L. R. 5 C. 148 at p. 166. 2. {1902) I. I. R. 25 M. at 6go, 
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“Chetty more than the value of the consideration advanced by. him por in 

Sankaran other words, the principle of the decisions would not anf the 
Nair J." courts in-giving;him the increased share to which the co-parcezer 

may have become entitled. This shows that we have, to reject 

the strict theory of the Hindu Law in the ascertainment of the 

share; and if the purchaser is not to be entitled to an increased 

share, I do not sez how we are to say he can get only the 

reduced share in the other contingency. 


As the doctrine is based on equity, it.is more consistent 
with equitable principles to hoid that the - purchaser’ gets ‘the 
share which his vendor was entitled to at the time of alienation’ 
rather than that he gets a fluctuating share with the result that 
it will depreciate the vaiue of property aud impart to the aliena- 
tion the nature of a gambling transaction.’ I have not referred 
to the cases decided bv the Privy Council referred to in the 
argument, as I do not think there is any final decision by their - 
Lordships or that the question was before them for decision. 
However, the opinions incidentally expressed by their Lordships 
in some cases are of very great weight and, as they accord with 
the view I ‘have expressed, I do not propose to refer to them in 
detail. I accordiagly hold that the plaintif, the alienee, is 
entitled to enforce his claim against the, share to which the 
vendor was entitled at the time of the, alienation and in the 
case before us the mortgagee is therefore entitled to proceed 
against the share of the son subsequently born. pe 


Note.—A ppended under the orders of the Chief Fustice:—The 
following was written by the Honourable Mr. Kris hnaswami 
Aiyar, as a judgment to be delivered, betore he resigned his 
office as a Judge of this Court. 


The statement of facts madè in the order of reference is 
somewhat inaccurate, The mortgagor would at the date of the 
mortgage be entitled to a fourth and not a fifth share in 
the family properties. A brother and a son were subse- ' 
quently born. The plaintiff who is the mortgagee i is content to 
have a decree. on a fifth share in the he mortgagéd property.’ _ The 


lower appellate « court has given that decree and he has ‘not 


~ 
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chosen to appeal against it. The son, who is the 3rd defendant, “are Pilla 
contends that his one- -tenth share. should be exonerated from 


liability. If the son were alive at the date of the mortgage, his Kelimutu 
share in the property would be bound by it, as the mortgage was |" 
apparently for an antecedent debt and not tainted with illegality V. Krishna- 
or immorality. His interest.is a fortord liable if he was not in ee 
existence at the date of the mortgage. He succeeds only to a 

moiety of the father’s equity of redemption. See Bholanath 

Khettry v. Kartick Kissen Das Khettry* and Ajodhye Roy v. 

. Hardwar Roy. This aspect of the matter appears to have been 
overlooked by. the Full Bench in Rangasami v..Krishnayyan,? 

and by the Division Bench that finally disposed of that case. 

The vakil for the appellant fairly admitted before us that he had 


no auswer to this view of the case. 


The more important question raised by the order of refe- 
rence is practically whether the decision ot the. Full Bench in 
Rangasamiv. Krishnayyan * isright. It appears to me that 
we are bound to answer it in the negative. That case decided 
that the share to which the mortgagee or purchaser is entitled 
should be determined as at the date of the suit for partition. 
What the alienor would be entitled to, whether alive or mot, at 
the date of the suit for. partition, is according to the Full Bench 
what the alienee is entitled to, subject to this reservation that, 
if the alienor’s share would then be more than at the date of the 
alienation, the alienee, if hë had bargained for less, would: not 
be entitled to the increased share. In‘other words, the alienee 
gets a fluctuating share actually ascertainable only at the date 
of the suit for partition, though such fluctuation can only be to 
reduce but not ordinarily to increase the share of the alienee. 


It is in the first place not easy to understand why the date 
of the suit for partition and not the date of the decree for par- 
tition should settle the share of the alienee. In an ordinary suit 
for. partition the sharers in existence at the date of the decree, 
and not at the date of suit, determine the share of each. The 
same rule must applv to the case of an alienee suing for 
partition,.if the date of the alienation itself be not the determin- 
ing factor as regards the quantum of :the alienee’s interest. 





1. (1907) LL.R. 34 C. 372. ` 2. (1909)9 ©. L. J. 485 
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What is the principle on which the date of the alienation is not 
to determine the share of' the alienee ? “It is said “ that’ the ` 
alienee cannot be in a better position than the alienor’ and that 
“ the purchaser must be taken to purchase an uncertain and 
fluctuating interest with the right of converting it at any mo- 
ment after the purchase by partition into definite separate 
property." ad mit that the alienee should not be ina better 
position thin the alienor, but when? I answer, at the date of the 
alienation aud not at some subsequent date when the alienor’s, 
share might be reduced by the birth of other members into the 
co-par cenary if he had not made the alienation. What ground is 
there for supposing that the alienee purchases a fluctuating . 


interest ? The interest would no doubt fluctuate if there was no 


alienation. That is an incident of co-parcenary property. But 
the very fact of alienation by a co-parcener puts an end to the 
fluctuating character of the -property alienated. Joint’ tenancy 
is destroyed by severance and an alienation by a-joint' tenaht 
effectsa severance. The fluctuating character of a joint tenant’s 

interest'ceases in the hands of his alienee—WILLIAMS’ Real 
Property, 20th Edition, page 138; Fogeswar Narain Deo v. Ram- 
chund Dutt. The alievee becomes’a tenant in common— Kal- 
lapa Bin Girtmallopfa v. Venkatesh Vinayak 2; Undaram Sita: 
ram v. Ranu Panduji & Venku Panduji ? ; : Malalalajs Bin. 
Parmaya v, Timaya Bin Appaya +. APpriviers case © no doubt 
held: “ According to the true notion of an undivided family 
in Hindu Law, no individual member of that family, while it 
remains undivided, can predicate of the joint and undivided 
property, that he—that particular member—has a certain defi- 
nite share until partition.” That is the law still—see Parbati v: 

Naunihal. Singh €., But it does not follow from this that if a 
co-parcener alienates his interest in -family: property’ the 
alienee has until actual partition no definite share in the 
property. Like the alienee from a joint tenant in England the 
alienee from a co-parcener in India has a fixed share in the 
common property with reference to the date of. aliefation. 

Where the alienor dies before the. alienee institutes a ‘suit for 





I. (1896) I.GR. 23 C. 670 (P.C) ` 2. (1878) L.L.R. 2 B. 676. 
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partition the alienee’s share does not dwindle into nothing. The. a 
Full’Bench in Azyyagare Venkata Ramayyav. Atyyagart Ramayya™ | v, 
has settled that. The learned judge who delivered the-judgment rei 
of the Full Bench in Rangasamt v. Krishnayyan ? took the same | 7, 
view and explained it by saying that “the interest carved out by V. Krishna- 
the sale vests in the purchaser at once” and“ the purchase must Alval, 
be dealt with as iť the seller were alive when the purchaser de- 

mands partition.” If this be so with. reference.to a seller dying 

before the purchaser sues for partition, why should it be different 

when the co-parcenary is enlarged by the birth of other members. 

It «is difficult to see why the interest of the co-parcener who 

makes the alienation should not vest likewise in the purchaser 

to the extent of whatever share he would then have ona parti- 

tion. With reference to the case of the. co-patcenary being re- 

duced in numbers subsequent to the alienation it,is said that the 

alienee may not get an increased share if he bargained for less. 

The decision in Virayya v. Hanumanta * is not opposed to this 

view, for it proceeded on the provision contained in S. 43 of 

the Transfer of Property Act of “interest feeding the estoppel.” 

‘If a fluctuating interest may dwindie, parity of reasoning would 
require ‘that it should also expand. This, apparently the learned 
judg ges in Run gasamt v. Krishna: yyan ® were not prepared to 
accept, though the referring judges in that case were of that 

‘opinion. Mr. Justice Shephard, one of the judges who com- 
posed the Full Bench, is not apparently prepared to stand by 

‘Ran gasamiv. Krishnayyan,? for he saysin his Commentaries on 
S. 44 0f the Transfer of Property Act, Vith Edition, page 144: 

« Inthe case of a sale by a co-parcener of his share of the fa- 
mily property, the better opinion seems to be that the extent of 
the interest purchased must be determined with reference to the 
state of things at the date of the sale”, and he relies on the ob- 
servations of Sir Bhashyam Iyengar J. in Aiyyagari Venkata 
Ramayya v. ` Aiyyagart Ramayya. > The whole question is fully 
threshed out in the exhaustive judgment in that case. It is 
difficult to add anything to the trenchant reasoning of the leatn- 

_ed judge. Gurulingappa v. Nandappa* has quoted Ram gasami v. 
Krishnayyan,* with approval, andin fact the proposition 
Se ee 

I. (I1go2)1. L. R. 25. M. 6go. 2. (1890) L L. R. 14 M. 408. 
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is in terms laid down.“ that.the purchaser. like the alienor is | 
liable to have his share diminished’ upon partition by the birth 

of other co-parceners.” ` But, beyond following the decision of 

this court on the point now under consideration, that case adds 

nothing to the reasoning on which the decision rests. 


There are numerous difficulties in accepting the view of the 
Full Bench as correct. In the case of a mortgage bya co- 
parcener of his interest, if the date of the mortgage does not 
determine the guantum of interest of the alienee, why should 
the date of the suit on the mortgage determine it? The suit 
does not separate the share nor the decree in the suit. ‘The 
interest of the mortgagor may be bought in court'sale, but the 
purchase also does not sep:rate the share. The purchaser’ may 
sue for partition, but the suit itself does not operate as a 
severance. The share ‘of'the alienor might’be fluctuating back- 
wards ‘and forwards in these several stages (am the  MIOTIRABE to 
the decree for partition. f i 


Again, it-is anomalous to hold that .the alienor’s share may 
go on dwindling but cannot vanish. The authority of the Privy 


Council is clear that the purchaser must have the alienor’s share 


though he may be dead when the. purchaser, sues for partition 
astf he were then alive. Suppose the alieuor is dead but, further 
additions have’been made to the co-parcenary; is the share of the 
alienee to be taken.as at the date of tie aliguor’s death or as at 
the date of the suit for, partition when there ` are more co- 
parceners ? 


It appears to me that the only sound rule to adopt in the 
matter is to fix the share of.the alienee as at the date of the 
alienation. The authority of the Privy Council may also be 


‘invoked in-support of this view. It is no doubt true, as contend- 
‘ed by the learned vakil for the appellant, that in none of the 


cases relied on—Deendyal v. Jugdeecp Narain Singh, Suraj 
Bunst Koer v. Sheo Persad Singh,? Hardi- Narain Sahuv. Ruder 
Perkash Misser? and Balgobind .Das v. Narain Lalt—did the 


“question arise for decision. “But the language ‘of ‘the ` ‘Privy 
Council does not leave any room for doubt as to tucir meaning. 





“1. (1878) I.L.-R. 3 C. 98. (P. C.) . 2. (1879) LLR. 5:C. 148.. (P. C.) 
3. (1883) LG-R. 10 C. 626. (P. C.) -© 4. (1893) LLR. 15'A. 339. (P. C) 
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In Deéendayal v. Fugdeep Narain Singh,? they say at page 209: 
“The right of the purchaser at the execution sale (of the father’s 
interest) may be limited to that of compelling the partition, which 
his-debtor might have compelled, had he been so minded, before 
the alienation of his share took place.” This language may perhaps 
be explained by saying that the period anterior to the alienation 
is referred to, because the debtor could only then have sued for 
partition of the property. In Suraj Bunsi Koer v. Sheo Persad 
Singh ? their Lordships of the Judicial Committee state at p. 
164: “ An intermediate proposition between the extreme conten- 
tions on both sides is that the sale would be operative upon the 
right, title and interest of the judgment-debtor in the property 
put up for sale, so as to pass the share to which, upon a parti- 
tion effected during his life-time, he would have been entitled.” 
At page 174 they proceed to say: “ The mortgage executed by 
Adit Sahai in his life-time, as a security for the debt, might 
operate after his death as a valid charge upon Mouza Bissum- 
bhurpur to the extent of his own ¢hen share.” This may mean the 
share to which she was entitled either at the date of the mort- 
gage or during his life-time. It does not appear that the share 
varied afterwards. The Privy Council does not speak of the 
share of Adit Sahai as if he were alive at the date of the parti- 
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tion. Adit Sahai was dead at the date of the court sale. They, 


made a declaration in favour of the purchaser that he. was en- 
titled to the 3rd share of Adit Sahai which he possessed in his 
life-time and which he also mortgaged. Hardi Narain Sahu v. 
Ruder Pérkash Misser * is a stronger case. The purchaser at 
the court sale of the father’s interest was held entitled to his one- 
third (he had at that time a wife and one son) treating it as if 
the sale was to operate as a partition at that time, The appeal 
to the Privy Council was by the purchaser claiming the whole 
property. The Privy Council negatived that claim. He then 
asked for a moiety instead of the third which the High Court gave 
him on the footing of partition as at the date of sale. Mr. Doyne 
who appeared for the appellant contended that the mother was 
no co-parcener and he was therefore entitled toa moiety. The 
Privy Council did not say that, the mother having died and 
. I. (1878) I.L R. 3 C. 198. 2 (1879) LL.R. 5 C. 148. 
3. (1883) I. L; R. 19 C, 626. 
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another son having been born pending the appeal to their Lord- ` 
ships, he was only entitled to a third as a purchaser from one of 
the: three co-parceners, but that the purchaser only obtained 
the share which the father would take if a partition took place 
at the date of the sale. They added that the two sons were 
parties to the appeal in respect of the share which the mother 
was entitled to take at a partition. I am inclined to think that 
there is an express pronouncement in this case which is against 
the view taken by the Full Bench:in Rangasami v. Krishnay- 
yan’. The observation in Balgobend Das v. Narain Lal? is a 
mere repetition of the remark in Deendyal v. Fugdeep Narain 
Singh’, to which reference has already been made and may 
be similarly explained. 


The purchaser from aco-parcener of his share in all the 
family property or in one of several items belonging to the 
family may not succeed in a suit for partition in getting the 
share allotted to him or the item that he purchased. But that is 
because there may be liabilities which attach to the share of the 
co-parcener making the alienation. The equities between the 
co-parceners may reduce the share of the alienating co-parcener 
in the property alienated. But such equities or liabilities must 
only be determined with reference to the date of alienation. 
Future contingencies of births and deaths do not stand on the 
same footing as conditions and liabilities existing at the date of 
the alienation which are referred to in S. 44 0f the Transfer 
of Property Act. These latter incidents of a co-parcenary 
interest do not conflict with the principle that an alienee from 
one of several co-parceners takes the interest which may be 
carved out at the date of alienation. 


I would answer the question referred to the Full Bench in 
the affirmative. 


I. (1890) I,L-R, 14 M. 408. 2: (1893) ILL.R.15 A. 339 at p. 348; 
"3, (1878) LLR 3 C. 198, 
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-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| `” [FULL BENCE] S 
Present :—Sir. Charles Arnold White, XZ, Chief. Justice, 

Mr. Justice Krishnaswami Aiyar and Mr. Justice Ayling. 


‘Tellapragada Surya Narayana Rao .. Appellant* 


v: (Plaintiff) — 
Tellapragada Sarabhaiah i ... Respondent 
(Defendant). 


Arbitration—Award—Appeal—Invalid award—C. P. C, XIV of 1882, 
SS. 522, 520, 521, 523, 525. . 


Per Curiam :—-Where an agreement to refer matters in dispute to five 
named arbitrators is filed under S. 523 of C. P. C. of 1882 and, on the refusal 
of two arbitrators to act and their subsequent death, the court appoints new 
arbitrators in their stead and three of the old andthe two new arbitrators 
make ‘an award and the court passes a decree in accordance ’with it; no 
appeal lies on the ground that the award is illegal. 


Per Chief Justice and Ayling J.:—The very object of S. 522 seems to 
have been to prevent the question of the validity or otherwise of the award 
being raised when matters have reached the stage of judgment according to 


the award. 


Semble.— Obiter.—Under S. 520, C. P. C. (1882) an alleged defect in the 
tribunal which gave the award is no ground for remitting it nor is it a 
ground for setting aside the award under S. 521. - ; 


Per Krishnaswami Aiyar J:—The ratio decidendi of the decision in Ghu- 
lam Khan v. Mahomed Husain 4 is that in ‘cases of awards in pend- 
ing suits the language of the last clause of S. 522 limited the right of appeal. 
As regards cases falling under Ss. 523, 525, C. P. C. (1882), the judgment of 
the Privy Council is clear that the order filing the agreement or the award, 
or-refusing to file it isa decree and appealable under S. 540 without ‘refer: 
ence to anything in S. 522. If after such filing of the agreement or award, and 
in the former case after the award is delivered, no objection is allowed under 
S. 520 or 521 and a decree is made in pursuance of the award, the last clause 
of S. 522 would seem to apply as a matter of course. 


Second appeal from the decree of the Subordinate Judge's 
Court of Kistna at Ellore in A. S. No. 377 of 1906, presented 
against the decree of the Court of the District Munsif of Narasa- 
pur in O. S. No. 566 of 1905. 





* S'A. No. 346 of 1909. zoth December, 1910, 
I. (gor) I. L. R. 29 C. 167 (P. C.) 
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This second appeal coming on for hearing in the first in- 
stance before Mr. Justice Munro and Mr. Justice Krishnaswamd 
Atyar, the Court made the following 

ORDER OF REFERENCE TO A FULL BENCH.t— 
Munro F—iadhere to the opinion expressed by Abdur Rahim 
J. and myself in Kanakku Nagalinga Naik v. Nagalinga Natk,! 
but as my learned brother desires it, the question he propounds 
wll be referred to a Full Bench. 

Krishnaswamt Atyar J.—There was an agreement to refer 
matters in difference between two brothers to arbitration. One 
of them applied to the court to file the agreement under S. 
523 of the code. The court ordered the agreement to be filed 
and referred the suit to the arbitrators named. Five arbitrators 
had been named, but two of them refused to act. The remaining 
three made an award. This was clearly illegal—7Z, hammirazu v. 
Bapiraju? and Nand Ram v. Fakir Chand.*. It was not a legal 
award. (See Lzt#le v. Newton +, Stalworth v. Inns © and United 
Kingdom Mutual Steamship Assurance Association v. Houston & 
Co. °; also RUSSELL on Arbitration, pp. 154 and 155 (Edition 
1900). But the Munsif accepted the award and passed a decree 
jn accordance with it. - The defendant appealed. No question 
was raised whether the appeal was competent. The District 
Judge reversed the Munsif’s decree, holding that the Munsif 
should appoint additional arbitrators under S. sro in the 
place of those that had refused, and remanded the case. This 
order was apparently wrong. he arbitrators who refused never 
having consented, there was no power to appoint new arbitrators 
in their stead. See Bala Pattabhirama Chetti v. Seetharama 
Chetti" which was also a case under S. 523, and Pugardin 
v. Motdin*® and Bepin Behari Chowdhry v. Amuda Prosad 
Mullick, ® which were references under S. 506, After re-' 
mand two arbitrators died. It appears they were the same two 
who had refused to act. The Munsif appointed two arbitrators 
in their stead. In the case of one of them the appointment was 
apparently left to the court by the parties, and ‘iu the case of the 

t 11th October, Igro. 





I. (1909) 1. L. R. 32 M. 510. 2. (1888) I. L. R. 12 M. 113. 
3. (1885) I. L. R. 7 A. 523. 4. (1841) 2 M. and G. 351. 
5. (1844) 13 M. and W. 466. 6. (1896) I. Q.B. 567. 

7. (1894) I. L. R. 17 M. 498. 8. (1882) I. L. R. 6M. 414, 


9- + (1891) 18 C. 324. 
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other the defendant opposed the appointment. But before’ these amet ; 
new appointments on the 25th April 1905 there was an orderof Rao 
the Munsif revoking the reference. It does not appear why. Satabhaiah. 
Nor does it appear how the case came to be sent back to the 
arbitrators again. It is not shown that there was any order can- 
celling the revocation. There was an award by the five arbitra- 
tors consisting, it is said, of three of the old, and the two new arbi- 
trators. If the revocation was uncancelled, it was a superseded 
arbitration and noaward could be legally made. If the appoint- 
ment of two more arbitrators in the place of those that had refused 
to act was legally bad, and we are entitled to say so now, not- 
withstanding the remand order from which no appeal was prefer- 
ed (for see Majoram Ojha v. Raja Nilmoney Singh Deo, Cheda Lal 
v..Badullah?, Savitri v. Ramji? , Mohesh Chandra Das v. Famirud- 
din Mollah,* Subba Sastri v. Baluchandra Srstri*®, though 
Subba Lakshmamma v. Venkatrayadu® is against this view) 
there could be no valid award by the five arbitrators, As re- 
gards the making of the award after supersession of the arbitra- 
tion, objection could have been taken under Clause (c) of S. 521, 
though none could be raised as regards the invalidity of the 
award by the three old and the two new arbitrators under any of 
the clauses of S. 521. It is difficult to see how the award of 
the five could be treated as misconduct of the arbitrators, when 
they had acted in the reference under the authority of the .court. 
But no objection was raised within the time limited by Article 
158 of. the Limitation Act. A later application to set aside 
the award was rejected and the Munsif passed a decree in accor - 
dance with the award of the five arbitrators. On appeal by the 
defendant the Subordinate Judge reversed the Munsif’s decree 
and dismissed the suit., On second appeal the plaintiff con- 
tends that no appeal lay to the Subordinate Judge and relies on 
the decision of the Privy Council in Ghulam Khan v. Muham- 
med Hassan 7 followed by this court in Kannakku Na galinga 
Naik v. Nagalinga Naik’ 

There has been considerable difficulty in understanding this 
decision of tbe Privy Council. There were great differences of 


I. (8S9) 13 B. L. R. 198.- 2. (1888) I, L. R. rr A. 35. 

3. (1889) I. L. R. 14 B. 232. 4. (Igor) I. L. R. 28 C. 324. 
5. (1894) 1. L. R. 18 M. 421. 6. (Igo8) I. L. R. 32 M. 318. 
q. (1901) 1 L. R. 29 C. 167. 8. (1909) I. L. R. 32 M. 510, 
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opinion as’ regards the competency of an appeal in the case’ of 
' Narayana : 


orders under S. 523 and 525 as well as in the case of ‘de- 
crees passed under S. 522 upon a submission in a pending 
suit. Their Lordships of the Privy Council clearly intended an 
exposition of the law so as to clear the confusion for the future. 
But, speaking with all humility, it appears to me that the result 
has not been altogether successful. Dividing the cases of arbi- 
tration under three heads, cases of reference ina pending suit, of 
an agreement to refer being asked to be filed in court, and of an 
award under a private submission being filed in eourt, they dealt 
with the question of appeal in each case. In the first case theii’ 


-Lordships.seemed to think, the whole proceedings having been 
“under the supervision of the -court,S. 522 limited the right 
-of appeal from the decree following the award to the only two. 
cases of its being in excess of, or not in accordance with, the 
-award. In the cases falling under heads Nos, 2 and 3 their 


Lordships treated the order causing the agreement to be filed or 
refusing it and the order causing the award to be filed or ra- 
fusing the appiication to file itas a decree from which an appeal 
lay : see also Ponnusamt Mudaii v. Mandi Sundara Mudali 1 


‘and 7) hiruvengadatharyengar V.. Vatdianatha Atyar?. The appeal 


from an- order under S. 523 treated as a decree would deal 
with the trath and validity of the agreement to refer. But once 
that question is settled, the further stages of the award. and of 
objections to its validity would stand practically on the same foot: 
ing as upon a reference ina pending suit under S. 506. As point-. 
ed out by Mr. Justice Muthuswami Atyar in Bala Pattabhirama 
Chetti v: Seetharama Chetti 3, there is nothing inconsistent in the 
agreement to refer with the application of the provisions enacted 
as governing the case of a reference in a pending suit to an agree- 
ment filed under S. 523. As regards head No. 3, the Privy Coun- 
cil decided that; objections under Ss. 520 and 521 being dealt 
with by the court to which the application is made for filing 
the award, an appeal was competent against the order refusing 
to: file the award. But if the original court had overruled the ob- 
jections and passed the decree in accordance with the award the 
appeal would apparently be limited to the question of the decree 





E: (1903) I. L. R. 27 M. 255. 2. (1905) I. L. R. 29 M. 303. 
3. (1894) I. L .R. 17 M. 498. 
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being in excess of or notin accordance with the award. It 
seems ‘difficult to cut down the generality of the language 
employed by the Privy Council at page 133 of the report, 
more especially as their Lordships: expressed their entire 
concurrence (see page 185) with the decision of the Chief 
Court of the Punjab. It may be said that the case before 
the Privy Council was not itself one which raised a dispute 
as tothe factum of the submission or as to the reality of 
the award (see pages 177 and 178) and that the general obser- 
vations.of the Privy Council though intended as a guide to the 
courts in India cannot be treated as an authoritative decision 
governing a case where the question. raised is whether there 
isan award in law. The decision of the Punjab Chief Court, 
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in which full concurrence is expressed by their Lordships, deals - 


expressly with the cases where a dispute is raised as to the 
factum of the submission or the existence of an award in law.— 
see pages 174, 175 and 176. Their Lordships of the Privy 
Council cannot therefore be deemed to have been unaware of the 
exact limits to which their decision would be extended. 


But the chief difficulty in defining the exact scope of their 
Lordships’ decision lies in the previous decision of the Judicial 
Committee in Raya Har Narain Singh v. Chaudhratn Bhagwant 
Kuar* to which no reference appears to have been made in the 
argument, and which is not alluded to in the judgment of their 
Lordships in Ghulam Khan v. Mahammad Hassan”. In that case 
upon a reference to arbitration in a pending suit an award was 
delivered by the arbitrators after the time limited by the court. 
It was an invalid award under the last paragraph of S. 521. 
But’ the court passed a decree in accordance with the award 
without objection by either party as regards the delivery of the 
award being beyond time, and on appeal the decree was confirm- 
ed by the High Court. The Privy Council set aside the decree 
passed in accordance with the award, apparently holding that an 
appeal lay, though no particular observations are found in the 
judgment of their Lordships on the question of the competency 
of an appeal. Lord Morris, delivering the judgment of the 
Judicial Committee, pointed out at page 304 that, although no 
objection was taken by the parties, the statute was there and the 
judges were bound to take judicial notice of it. It is true there 
is no reference to the provisions of S. 522 but their Lordships 
quote from a judgment of Mr. Justice Oldfield in Chuha Mal 


:I (1891) LL-R. 13 A. 300. 2. (Igor) IIR. 29 C. 167. 
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v. Hart Ram’ which dealt with the scope of an appeal under S_ 
522, and expressed their entire approval of it. See Raya Har 
Narain Singh v. Chaudhrain Bhagwant Kuar?. The question of 
the competency of an appeal where the decree was in accordance 
with the award though it was delivered beyond time must there- 
fore have been present to their Lordships’ minds when they 
delivered the judgment in Raja Har Narain Singh v. Chaudhra- 
in Bhagwant Kuar *. Though there is a fuller exposition of the 
principles upon which the scope of an appeal under S. 522 rests 
in Ghulam Khan v. Mahammad Hassan*, I find it difficult to 
suppose that the later decision of their Lordships proceeded on 
the footing that the earlier one was erroneous, when there is no 
reference whatever to it in the later judgment. My learned 
brother has drawn my attention to the references in Ghulam 
Khanv. Muhammad Hassan®, at page 185, to the decision in 84 
P. R. rgoz in wich the Chief Judge Mr. Clark and Mr. Justice 
Chatterjee pointedly refer at pages 280 and 286 to the Privy 
Council ruling in Raye Har Narain Singh v. Chaudhrain 
Bhagwant Kuar * in support of their view in favour of extend- 
ed right of appeal. One of these references was to the dissent 
of the Punjab Chief Court in the later case from their earlier 
ruling then under appeal to their Lordships. The other was 
to the view of the Chief Judge that revision was more objec- 
tionable than an appeal. Iam unable to hold that these are 
sufficient to get rid of the authority of Raja Har Narain Singh 
v. Chaudhrain Bhagwant Kuar?. The decision in 84 P. R. 1901 
dealt with such a number of points that their Lordships’ dis- 
approval of it on the question on which it differed from 74 P.R- 
1894, cannot be taken to throw doubt upon Raza Har Narain 
Singh v. Chaudhrain Bhagwant Kuar® cited in the judgments 
of the Chief Court. In the case of conflicting decisions of the 
same tribunal the general rule undoubtedly applies “ that the 
authority which is at once the more recent and the more 
consistent with general principles ought to prevail’—Campbell 
v. Campbelit. But the principle laid down as regards deci- 
sions of the House of Lords is also true of other tribunals of 
last resort like the Privy Council, that ‘it is your Lordships 
duty to maintain as far as you possibly can the authority of all 
former decisions of this House, and, although later decisions may 
have interpreted and limited the application of the earlier, (which 


I. (1886) L.L.R. 8. A. 548. 2., (1891) LL.R. 13 A. 800. 
3.. (1991) L.Y.R. 29 Cc. 167. 4. (1880) 5 A.C. 787. 
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Ghulam Khan v. Muhammad Hassan? has not attempted to.do) 
they ought not, without some unavoidable necessity,.to be treated 
as:conflicting.” Such a necessity does not appear to me to exist 
as regards Raja Har Narain Singh v. Chaudrain Bhagwant 
Kuar* and Ghulam Khan v. Muhammad Hassan. What are 
the consequences then of Raya Har Narain’ Singh vw, Chaudrain 
Bhagwant Kuar* being reckoned with as good law? The award 
being delivered beyond-time is not a case of the decree being in 
excess of or not in accordance with the award under S. 522. If 
we recognise that as an exception, is that to be the solitary case 
outside the last clause of S. 522? Now an award remitted under 
S. 520 becomes void on the refusal of the arbitrators to reconsi- 
der it. See the first clauseof S. 521. But suppose in such a 
case the court passes a decree in accordance with the void award 
(and the decree in such a case would not be in excess of or notin 
accordance with the award) can it be said that no appeal lies? 
It is certainly a worse case than the one falling within the last 
clause of S. 521. If both these cases then are exceptions not 
covered by the last clause of S. 522, how can.we distinguish from 
them in principle the cases of no submission at all and of no 
award in law, which before the Privy Council decision were trea- 
ted as raising questions fundamental with-reference to the juris- 
diction of the court passing a decree and thereforé open to appeal 
apart from the grounds mentioned in the last clause of S. 522. 
In the present case which is one of agreement to refer to-arbitra- 
tion being asked to be filed in court, the order having been made 
to file the agreement and that having become fiual, there is no 
further question of the validity of the agreement to refer. The 
questions that arise are only with reference to there being an 
award inlaw, z.e., whether after supersession a valid award 
could be-made, and whether the two new arbitrators were valid- 
ly appointed and an award by them and three of the old was a 
valid award? The first question falling under Clause (c) of 
S. 521 may be deemed to be concluded. But the next raises 
more difficulty. The courts in India have been considerably 
exercised over the real import of the Privy Council decision in 
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Ghulam Khan v. Mahommed Hassant. In Romesh Chandra Dhar 
v. Karunamoyt Dutt? it was held that two out of three arbitrators 
named alone having signed the award and the third only in 
court after it was filed, an appeal lay from the decree passed on 
the award, and the decision of the Privy Council was explained 
as not affecting the right of appeal. In the same volume, kow- 
ever (Chatrman of the Purnea Municipality v. Siva. Sankar 
Ram?) Maclean C. J. and Mukerjee J. held that no appeal lay, 
following the decision of the Privy Council, though it was con~ 
tended that the submission under S. 506 was not valid, it having 
been made only by the plaintiff and the 1st defendant and defen- 
dants Nos. 2 to 5 not having joined init. It may be that de- 
fendants Nos. 2 to 5 were unnecessary parties as pointed out at 
page 902. But the decision itself proceeds on the broad ground 
that the appeal from the decree was limited to the cases men- 
tioned in the last clause of S. 522. It may also be pointed 
out that in the case of Chintamnz Aditya v. Haladhar Maittat,* 
which Chief Justice Maclean followed, Mr. Justice Mukerze 
expressed himself in doubtful language as regards the limitation 
of the right to appeal to the grounds mentioned in S. 522 in 
cases falling under Ss. 523 and 525. See page 161. Chief Justice 
Maclean himself in Nadirchand Shaha Bonik v. Gobindchand 
Shaha Bontk® expressed his inclination not to limit the appeal 
to the ground mentioned in S. 522 at page 65 of the Report. 
The value, therefore, of the decison in Chtarman of the 
Purnea Municipality v. Siva Sankar Ram? is somewhat im- 
paired by the two decisions in 2` C. L. J. The Allahabad 
Court in Full Bench (Bikari Lal v. Chunni Lal*) following 
the decision of the Privy Council held that no appeal lay 
from. the decree following the award on the ground of the 
misconduct of the arbitrators. They did not pronounce the 
decision in Skam Lal v. Misri Kunwar” erroneous, but dis- 
tinguished that case on the ground that it recognised the right 
of appeal, ‘as the plea was that there was no award in fact. In 
Waljt Mathuradas v Ebji Umersey®. Chief Justice Fenkens and 

Ie (1902) I.L.R. 29 C. 167. (1906) L.E.R. 33 C. 498. 

-3. (1906) I.L.R. 33 C. 899, (1905) 2 C.L.J. 153. 

5. (%903) 2. C. L. J. 61. . (1907) I. L. R. 29 A. 457. 

7e (19071. L. R. 29 A. 426. - PR - (1909) I. ẸĘ. R. 29 Bom 285, 
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Batchelor, }. followed the decision of the Privy Council in holding 
that on the ground of the misconduct of the arbitrators there was 
no appeal against the decree in accordance with the award. But 
the learned Chief Fustece distinguished the Bombay cases where 
an appeal was held to lie on the ground that “ the award was 
illegal ab zmztzo or in other words where in law there was no 
award.” See page 290. The Chief Fustec added ‘‘ obviously if 
there is no award, there is no basis for a decree.” If this obser- 
vation is right he would certainly seem tọ be in favour of 
engrafting an addition to the limitations contained in S. 
522. In this court the decision in Indur Subbaramt Reddy v. 
Kandadot Rajamannar A yyangar+ though it is open to the remark 
made in Kanakku Nagalinga Naik v. Nagalinga Natk? that no 
reference is made therein to the decision of the Privy Council, is 
in favour of not confining the right of appeal to the cases dealt 
with in the last clause of S. 522. An appeal was entertain- 
ed also in Thtruvengadathiengar v. Vaidiga Ayyar,? though 
Gulam Khan v. Mohamad Hassan + was referred to. In this state 
of conflict of authority I think a reference to a Full Bench is 
necessary, aS my Own inclination, notwithstanding the apparent 
tenor, of the decision in Ghulam Khan v. Muhammad Hassan,* 
is in favour of the view that the right of appeal is not confined 
to the two cases mentioned in the last paragraph of S. 522. 
J have considered whether, having regard to the several changes 
in the law under the new Procedure Code (the effect of them 
may have to be considered on a future occasion), the matter now 
in- controversy under the old code may not be disposed of finally 
by this bench. But ae I understand my learned brother adheres 
to the view which he has expressed in Kanakku Nagalinga 
Natk.v .Nagaltnga Natk,* with the concurrence of Mr. Justice 
Abdur Rahim, and as my judgment wili pvevail as that of the 


Surya 
Narayana 
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v. 
Sarabhaiah 


Judge who agrees with the court below (v¢de S. 98 of the new - 


Procedure Code) in case we pronounce our separate judgments, it 
is desirable that the following question should go before a Full 
Bench :— 





1. (1903) I. L. R. 26 M. 47. 2. (1909) I. L. R. 32 M. 510. 
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“Whether where an agreement to refer matters in dispute 
to five named arbitrators is filed under S. 523 of the Code 
of 1882 and on the refusalof two arbitrators to act and their sub- 
sequent death the court appoints new arbitrators in their stead 
and three of the.old and the two new arbitrators make an award 
and the court passes a decree in accordance with it, an appeal 
lies against the decree on the ground that there was no legal 
award.” 

The facts are given in the order of Reference. 

P. Narayana Murthi for appellant. 


P. Nagabhushanam for respondent. 


In addition to the cases cited in the order of Reference the 
following cases were cited during the argument before the full 
Bench. 


P. Narayana Murthi —The question is whether there is an 
appeal when a decree is passed in accordance with .the award 
when the award is not in law an award. I refer to Gulam Khan 
v. Mahommad Hussan,* and particularly to the page where the 
distinction is drawn between the sections of Act of 1859 and 
those of Act of 1882 ou the matter. [V. Æ. Azyar J.—Refer to 
Husanna v. Linganna,? which shows that there could be an ap- 
peal even in cases coming outside S. 522, C.P.C., on the grounds 
that there was nosubmision to award or that there was no award 
in law.) In the first item ciass of cases stated in Gulam 
Khan's caset, as everything has to be done under the superinten- 
dence of the court, an appeal will lie only on the grounds stated 
in S. 522, C. P. C. But in the two classes of cases dealt with in 
Ss. 523 to 526 there is not only an appeal on the ground mention- 
ed in S. 522 but alsocon grounds which attack anything not 
done under the superintendence of the court, z.e., in the second 
case grounds which attack the agreement to refer to arbitratiom 
and in the third case the agreement and the award. [V. Æ. 
Aiyar J.—Suppose in the first case there is a forged award but 
there is a decree in accordance therewith overruling the 
objection of forgery? Is there no appeal?] There is none; for 
the Privy Council says there must he a finality to everything 
which has been done under the supervision of the court. I refer 


I. (ī901) LL.R: 29 C. 167 (P.C.) 2. (1894) LL.R. 18 M. 423 (E.B.) 
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to Hansrajv. Sundar Lal. (V. K. Atyar J.—Refer to Raja Har TETA 
Narain v. Choudrant Bhagwant? and Chuka Mal v. Hart . Rao 
Ram.*| The observations of the Privy Council on classes 2 and 3 Suabhäiah:: 
are obiter. In Raja Har Narain v. Choudrant Bhagwant? 
the point whether there was an. appeal was not directly raised 
but that was raised and discussed in Ghulam Khan v. Muhammad 
fTussatn*, and the observationstherein being later, govern us, they 
being considered ones though obster—[V. K. Atyar ]—Why 
is not the case of a void award mentioned in S. 522, C.P.C.?] 
[C. ¥.—Can it be said in this case that any express provision of 
law has been overlooked asin Raya Har Narain v. Choudrant 
Bhagwant? 2] No. There isno provision which speaks of an 
award by some incompetent arbitrators as being in viola- 
tion of any section. [C. F—It may be that the Legisla- 
ture intended that when once the parties agreed to refer to 
arbitrators, they cannot go back upon it on the ground that 
one of the arbitrators is not to the liking of one party or 
the other.] The award is good: S. 510 has been construed as re- 
ferring only to acase where there is no-reference to arbitra- 
tion at all and not to subsequent disagreements of parties to a 
particular arbitrator or to the case of arbitrators agree- 
ing to act. [V. K. Atyar JS. 510 takes away the ordinary 
right of parties. It must be construed strictly. ]|—Pugardin Ravu- 
than v, Modinsa Ravihen $, Bala Pattabhirama v. Seetharama, $ 
Lepin Behari v. Annoda Prosad 7, Fayazuddinv. Aminuddin.® 
There is no prohibition in S. 522 of maintainability of an appeal 
in cases falling under the first and last causes of S, 521. Where the 
court sees cause to remit an award and the arbitrators refuse, no 
judgment can follow under. 5. 522 as there can be no award on 
the refusal, Vide the first and second paras of S. 522. [ V. K. Atyar 
jJ._Can it notbe said-that S. 522- applies only to.casesin which an 
application to set aside an award is possible? Vide ‘such decrees,’ 
Sudgment to be given’ in S. 522.] Ziruvengadathten gar v. Vardi- 
natha Artyar °, Kanakku Nagalinga Naik v. Nagalinga Nazk*®, 
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Fankee Nath Guha v. Brojeslal Guha !. [C. F—What do you 
say tothe case Luchmendas v. Abpagakash ??]. That simply 
follows the dicision of the Privy Councilin Raja Har Narain 
Singh v. Chaudrant Bhagvant* under a wrong idea as to no 
time being fixed forthe award. ‘There is a distinction between 
an order in accordance with an award and the rest—Chintamont 
Aditya v. Haladar Maitit. An appeal will lie against the latter 
and not against the former. 


' P. Nagabhushanam.—S. 510 does not apply to a case where 
the arbitrators have not orginally consented. I refer to Ss. 507 
and 508; Fayazuddin v. Amiruddin”; Pugardin Ravuthan v. 
Moidinsa Ravuthan®; Balapattabhiramta v. Seetharamia.” (Court. 
—There is no decision to the contrary. So you may assume that 
it is an illegal award. Argue the question of appeal.) [MV Z. 


- Atyar J.—Has the Privy Council really overruled the decision 


of the full Bench in Hasanna v. Linganna?*] No; an appeal will 
lie even on grounds not mentioned in the last clause of S. 522— 
Amret Ramv. Dasarat Ram", The decisions subsequent to the 
Privy Council are Rangasamit Atyar v. Sami Atyar!?; Sham Lal 
v. Musri Kunwar 11; Bihari Lal vw. Chunnt Lal 17; Nazruddin 
v. Albert Peech**; Lachman Das v. Abparkash 2 ; Negi Paran v. 
Hira Singh +t; Romesh Chandra Dhar v. Karunamoyt Dutt”; 
Nand Ram v. Fakir Chand?*; Walji v. Efbi?". S. 522 refers only 
to such objections as can be urged-under Ss. 520 and 521— 
Thulst Das Narsi v. Madan Subbanna Chetty 13. There is no 
distinction between an order directing an award to be filed and 
a decree drawing up in accordance with the award— Hart Mokan 
Singh v. Kali Prasad Chalika 1°. The P. C. case of Raya Harz 
Narain Singh v.Chaudrant Bhagwant? is followed in Lachman 
Das v. Abparkash*, Romesh Chandra Dhar v. Karunamoyt 


I- (1906) I. L. R. 33 C.757. (F.B.) 2. (908) I. L. R. 30 A. 169. 
3- (1891) I. L, R. 13 A. 300 (P. C.) 4. (1905) 2 C L. J. 153. 

5 (1909) 6 A. L. J. 351. 6. (1882) I. L.R. 6 M. 414, 416. 

7. (1894) I. L..R. 17 M. 498. 8. (1894) I. L. R. 18 M. 423 (F.B.) 
9. (1894) I. L. R. 17 A, 21 (F.B.) Io. (1907) 17 M. L.J. 394. 


II. (1906) I.L.R. 29 A. 426. l 12. (1907) L.L.R. 29 A. 457 (F.B.) 
13. (1907) LL.R. 29 A. 584. Iq: (1909) 6 A.L.J. 333. : 
Im (1906) I.L.R. 33 C. 498. 16. (1885) I.L.R. 7 A. 523. 
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Dutt +, Negi Paran v. Hira Singh? and Debendra Nath Chatt- 
erji v. Sarbamangola Debs * 


P. Narayanamurtht in reply:— Certain orders made under 
sections coming between S. 510 to 522 are made appealable by 
the code itself and if there is no appeal provided against other 
orders we must take that the legistature did not mean to give 
any appeal, 

The Court expressed the following 


OPINIONS :—Chzef Fustice—The question referred to us 
appears to assume that an award made in the circumstances 
stated in the question would not be a validaward. In the course 
of the argument the question was raised whether, under the pro- 
visions of the Code of Civil Procedure, an award made inthe 
circumstances stated would not be valid, notwithstanding the 
refusal of two of the arbitrators nominated by the parties to act, 
and the fact that the court had appointed arbitrators in the 
place of those who had refused to act without the parties “ desi- 
ring” (see S. 507 of the Code of Civil Procedure of 1882) 
that the nomination of fresh arbitrators should be made by the 
court. * As to this I am not prepared to dissent from the view 
taken by this court in Pugardin v. Motdint and Bala Pattabht- 
rama Chetti v. Seetharama' Chetti,® and by the Allahabad High 
Court in Fayazudin v. Amiruddin? and in Bepin Behary 
Chowdry v. Annoda Prosad Mullick’. In his judgment in the 
Allahabad case Stanley C. J. refers to the statement of the law 
in RUSSELL on Arbttration, (see Edition 9, p. 92) that the accept- 
ance of the office by an arbitrator seems necessary to perfect the 
appointment. But the question of course is, not whether the 
original appointment of arbitrators who refuse to act was good, 
but whether an award given in the circumstances stated in the 
question isa good award. I share the doubts expressed by 
Banerji J. in the Allahabad case, but, asI have said, I am 
not prepared to dissent from the cases to which I have referred. 
Accordingly, I deal with the case on the footing that the award 
was bad. 


I. (1906) LLR. 33 C.. 498 ; 2. (1909) 6. A.L.J. 333. 
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The general right of appeal which would otherwise exist 
from a decree given in pursuance ofan award is expressly cut 
down by S. 522, which provides that no appeal shall lie 
from a decree following a judgment under that section except 
in so faras itis in excess of, or notin accordance with, the 
award. There isthus a double limitation—a limitation as to 
the ground of appeal, and a limitation as to the extent of the 
scope of the appeal where an appeal lies, Even when the decree 
is in excess of the award, there is only an appeal against so much 
of the decree as zs in excess of the award. The intention of the 
legislature seems to be clear that, where there isa reference to 
arbitration and an award, if the court sees no cause to remit the 
award, and there is no application to set aside the award, or an 
application to set aside the award has been refused, the validity 
of the award cannot be impugned. The grounds on which an 


awatd may be remitted are setout in S. 520. It seems clear 


that under this section an alleged defect in the tribunal which 
gave the award isno ground for remitting it. It also seems 
clear that thisis no ground for setting aside the award under 
S. 521. As Iread the provisions of the old code it seems 
to me that if there was no appeal under S. 522 onthe ground 
there was no award in law, there were no means of impugning 
an award (except where there is an application to file an award 
under S. 526)on the ground thatthe award was bad in law. 
This being so one would be disposed if possible to construe 
S. 522 so as to supply these means. This, in effect, in the 
numerous decisions to which we have been referred, is what the 
courts in this country have done. They have held that ‘award’ 


in S. 522: means a good ‘award’ but the very object of S. 522 


seems to have been to prevent that question being raised when 
matters have reached the stage of judgment according to the 
award. 

The question came before the Privy Council in Ghulam 


‘Khan v. Muhamad Hassan.! In that case their Lordships ob- 


served: ‘“ Those words” (the words in S. 522 limiting the 
tight of appeal) “ appear to be perfectly clear. Their Lordships 
would be doing violence to the plain language and the obvious 
intention of the code, if they were to hold that an appeal lies 
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from a decree pronounced under S. 522, except in so far as Surya Nara- 
the decree may be in excess of, or not in accordance with, the JA Bao 
award. The principle of finality which finds expression in the Sarsbhaiah. 
code is quite in accordance with the tendency of modern decisions eerie 
in this country. The time has long gone by since the courts of 

this country showed any disposition to sit as a court of appeal on 

awards in respect of matters of fact or in respect of matters of 

law.” In the earlier Privy Council case, Raja Har Narain 

Singh v. Chaudhrain Bhagwant Kuar,: the award was made 

after the period allowed by the court had expired. The Privy 

Council held that an appeal lay from a decree in pursuance 

of the award. S. 521 expressly provides that no award 

shall be valid unless made within the period allowed by 

the court. In that case the tribunal which made the award 

was functus officio when the award was made and. the award 

was invalid by the express enactment of the legislature. 

That seems to me to be a different case from the pre- 

‘sent where the award is sought to be impugned by way of appeal 

from a decree given under S. 522 on the ground that certain of 

the arbitrators were appointed by an order which the court had 

no jurisdiction to make. In any case, we are governed by the 

later decision. In Raja Har Narain Singh v. Chaudhrain Bhag- 

want Kuar * the Privy Council no doubt express their entire 
approval of the judgment of the Allahabad High Court in Chu- 

ha Mal v. Hart Ram? and in that judgment the Allahabad 

judges made the general observation that as the award was in- 

valid the decree was not a decree in accordance with an award 

from which no appeal lies. But it seems to me the observation 

by the Allahabad judges and the approval of their judgment by 

the Privy Council must be read with reference to the facts of 

the case in the Allahabad High Court, and not as a pronounce- 

ment that in all cases where an award is bad in law there is a 

tight of appeal notwithstanding the express limitation on the 

right of appeal contained in S. 522. 


The numerous authorities are collected and discussed in the 
order of reference. I do not propose to go through them. With 
all respect to the learned Judges who have taken the view which 
is suggested by Krishnaswamt Azyar J. as the tight view in the 
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Surya Nara: order of reference, in my opinion the question is governed by 
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the decision of the Privy Council in Ghulam Khan v. Muham- 
mad Hassan * and I do not think we could hold that there isa 
tight of appeal in the circumstances related in the order of re- 
ference without doing violence to the express Janguage of S. 522. 


I think the case of Kanakku Nagalinga Naik v. Nagalinga 
Naik ? was rightly decided and I would answer the question 
which has been referred in the negative. 


It is satisfactory to note that the difficulties which have 
given rise to this order of reference have been removed by the 
new code. 


Krishnaswamd Aiyar J.—| have had the advantage of reading 
the judgment of the learned Chief Fustice. I entirely agree with 
him that no reason has been shown for reconsidering the deci- 
sion: in Pugardin v. Moideen? followed in Bala Pattabivama 
Chetti v. Seetharama Chettt* and Bepin Behary Chowdhry 
v. Annoda Prosad Mullick’. Section 507, which speaks of the 
arbitrator refusing to accept the arbitration and requires the court 
to nominate a fresh arbitrator only when the parties desire that 
the nomination shall be made by the court, contrasted with 
S. 510, which enables the court in its discretion, when the 
arbitrator named by the parties dies or refuses or neglects or be- 
comes incapable to act, either to appoint a new arbitrator or to 
make an order superseding the arbitration, leaves no room for 
doubt as to the correctness of the decision in Pugardin vw. Moi- 
deen?. It foliows upon the facts stated in my referring judgment 
that the award in this case was invalid, not having been made 
by the tribunal constituted in accordance with the ap recmont of 
the parties. 


The question, however, remains whether a decree having 
been made in accordance with the award an appeal lies from the 
decree except in so far as it is in excess of, or not in accordance 
with the award. In my order of reference I overlooked the fact 
that S. 522 had no application to a case where the award 
was remitted for reconsideration and it became void on the re- 

usal of the arbitrators to reconsider it. A decree passed in 
I. (1901) I.L.R.;29 Č. 167. 2. (1909) I.L.R. 32 M. 510. 
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accordance with an award which has so become void is not a Surya lets 
decree under S. 522, and the limitation contained in it of ae a ° 
the right of appeal has no application. But the difficulty re- Sees 
mains with reference to a decree passed in accordance witb an pacers 
award invalid under the last clause of S. 521 by reason of AiyarJ. 
its not having been made within the time allowed by law. Insuch 

a case there could be no application to set aside the award as it 

could not fall within clauses (a) (b) or (dof S. 521. It can hard- 

ly be contended that S. 522, Clause r, deals only with cases to 

which S. 520 and clauses a) (4) and (c) of S. 52x1 in terms apply. 

If it beso limited the cases of no submission, of no award in 

law and of awards bad for any irregularity in the reference, would 

lie outside S. 522 and the decree passed in accordance with the 

award in such cases would be appealable without reference to the 

. limitation contained in the last clause of S. 522. If no 
application has, as a matter of fact, been made to set aside 

the award as in Raja Har Narain Singh v. Chaudhrain Bha- 

gwant Kuar * whether the case be one in which there is scope’ 

for such an application or not or if the court has refused an ap- 
plication to set aside the award, S. 522 seems to be applicable. 

It would no doubt be an unmeaning formality for the court to 

wait until the period prescribed by Article 158 of the Limitation 

Act has expired as provided by the second Clause of S. 522, if no 
application would lie under S. 521. This is perhapsa strong 
argument in favour of the view that the case of an invalid award 

under the last clause of S. 521 is not intended to be dealt with 

by S. 522. I feel bound to hold that the decision of the Privy 

Council in Raja Har Narain Singh v. Chaudhrain Bhagwant 

Kuar! is unaffected by the later decision of the same tribunal in 

Ghulam Khan v. Mahammad Hassan?, {1 think it unnecessary to 

repeat the reasons for this conclusion which I have already given. 

in the order of reference. I may add, however, that the judg- 

ment of the Privy Council in Hansraj v. Sundar Lal and Han- 

sraj v. Dwarka Das + contains no word of disapproval or doubt 

with reference to the decision in Raya Har Narain Singh v. 
Chaudhrain Bhagwant Kuar 1 treated as perfectly good law in 

the judgment of the Chief Court of the Punjab (at page 655), 

from which the appeal came tothe Privy Council. Whatever 
difficulty there may be in reconciling the decision of the Privy 

I (i891) I. L. R. 13 A. 300. 2 (Igor) 1.L.R. 29 C. 167. 
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Council in Raja Har Narain Singh v. Chaudhrain Bhagwant 
Kuar', with their Lordships’ view as to the meaning of the last 
clause of S. 522, there appears to be no doubt as to their inter- 
pretation of that clause as applied to cases of arbitration in 
pending suits. It appears to be their Lordships’ conclusion that, 
if the first two clauses of S. 522 are complied with) the decree 
passed in accordance with the award is final except as provided 
in the last clause. It is perhaps a matter for regret that in their 
exposition of the law in Ghulam Khan v. Muhammad Hassan?, 
there is no word dealing with the practically unanimous decision 
of the Indian High Courts (See Husananna v. Linganna*®, Amrit 
Ram v. Dasrat Ramt, Kali Prosanno Ghose v. Rajani Kant Chat- 
terjee> Mahomad Wahibuddin v. Hakiman® and Nandram 
Daluram v. Nemchand Fadavchand” which held that there was 
a right of appeal though the decree was in accordance with the 
award, if there was no submission or there was no award in fact 
orin law. I am, however, satisfied that the ratzo decedend? of 
their Lordships in Ghulam Khan v. Muhammad Hassan*, in 
cases of awards in pending suits, was that the language of the 
last clause of S. 522 limited the right of appeal. As re- 
gards the other cases of application to file a submission under 
S. 523 or to file an award under S. 525, the judgment of the 
Privy Council is clear that the order filing the agreement or the 
award or refusing to file it is a decree and appealable under 
S. 540 without reference. to anything in S. 522. If after 
such filing of the agreement or award, and in the first case after 
the award is delivered, no objection is allowed under S. 520 or 
S. 521 and a decree is made in pursuance of the award, it would 
seem to follow that the last clause of S. 522 applies as a 
matter of course. It is unnecessary to consider other difficulties 
under Ss. 525 and 526 as to whether it would be competent 
to the court to entertain objections not mentioned in S. 520 
or 521. All that we are now required to decide is whether after 
the decree in accordance with the award an appeal may be 
entertained except in so far asthe decree is in excess of, or not 
in accordance with the award. I agree, though with some hesi- 
tation, in the conclusion arrived at by the learned Chief Fustice. 

Ayling F$:—I concur in the view taken by the learned 
Chief Justice, and in the answer proposed by him. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH.) © 

Present :—Mr. Justice Abdur Rahim, Mr. Justice Krishna- 
swami Aiyar and Mr. Justice Ayling. 

In re Solai Naick and others ... Appellants.* 

_ Evidence Act, S.g1—Cr. P. C., S.103—'' Matter required by law to be s In ve 
r ae olai Naick. 

reduced to the form of a document—Search list—Other evidence admissible— 


S.grof tihe Evidence Act does not apply to a search list prepared under S. 103, 
Cr. P.C l 

When a search has been conducted under S. 103, Cr. P. C., other evidence 
than the search list is admi ssible regarding the things seized in the course 
of the search and regarding the places in which they were found, 


Appeal from the sentence of the Court of Session of the 
Tinnevelly Division in Calendar Case No. 46 of r910. 

This appeal coming on for hearing in the first instance tbe- 
fore their Lordships Mr. Justice Munro and Justice Mr. Sankaran 
Nair, the Court made the following. 

_ ORDER OF REFERENCE TO A FULL BENCH :—In 
this case a search was made by an officer in charge of a police 
station ina place not within the limits of his police station and 
evidence was given of this search. It is contended that under 
S. 166, Criminal Procedure Code, the officer had no power 
to make the search himself; that the search list drawn up is 
therefore not evidence, and that no evidence can be given of the 
search. If, when a search is conducted, the search list drawn up 
as directed in S. 103 (2), Criminal Procedure Code, is the 
only evidence that can be tendered as to the facts which sucha 
document should contain according to the section, then the con- 
tention must apparently prevail by reason of the provisions of 
S. gt of the Evidence Act. But on this point there is a 
conflict of rulings. Thus in the case of Abdul Khadir and 
others v. Queen-Empress, * it was held that a search list prepared 
under S. 103, Criminal Procedure Code, is the proper and only 
evidence admissible of the facts which ought to be contained in 
the search list. On the other hand, in the case of Zhe Public 
Prosecutor v. Sarabu Chennayya?,it was held that a search 
list is not evidence of the facts stated therein for the pur- 
poses of S. or of the Evidence Act and that oral evidence 

* Cr. A. No. 290 of rgzo. 24th October, 1910. 
t 27th September. IgIo 
I. Weir’s Cr. Rul, Vol. II, p. 515. 2. Weir’s Cr. Rul.,(Vol. II; p- 776 
"I 
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was admissible. Again in Criminal Revision Case No. 498 
of 1909 a bench of this Court refused to follow the earlier of the 
above cases and followed the later case. As the matter is one 
of great importance and continually arising, we think it should 
be definitely decided. We therefore refer toa Full Bench the 
question whether when a search has been conducted under 
S. 103, Criminal ¿Procedure Code, any evidence can be given 
regarding the things seized in the course of the search and re- 
garding the places in which they were respectively found other 
than the list which the law in the section directs to be drawn 
up containing these particulars. 

M. D. Deva Doss, for appellant, relied upon Weir,p. 515, Vol. 
ii; conceded Weir, Vol. ii, p.776, was against him, but submitted 
that the earlier rulingwas right; that the search list was analogous 
to statements and confessions taken under $. 164, Criminal Proce- 
dure Code, or depositionstaken down in court; that it was the 
only evidence that was allowable by law of the search, though, 
S. 92 not applying ‘to the case, evidence dehors was ad- 
missible to contradict the contents of the search list. He relied 
upon Qween-Empress v, Viran? and Fat Narain Rai v. Queen- 
Empress?. l 

C.F. Napier, for the Crown—referred to WOODROFFE, p. 465, 
(4th Edn.), and contended that a search list was analogous to 
the entry in the birth or marriage register, the act of search 
being an act at the conclusion of which a search list is directed 
by law to be prepared. 

This appeal coming on for hearing before the Full Bench * 
the Court expressed the following 

OPINION.—We answer the question referred to us in the 
affirmative. Section g1 of the Evidence Act lays down: ‘When 
the terms ofa contract, or of a grant, or of any other disposition 
of property have been reduced to the form of a document, and 
in all cases in which any matter is required by law to be reduced 
to the form of a document, no evidence shall be given in proof 
of the terms of such contract, grant, or other disposition of pro- 
perty, or of such matter, except the document itself or secondary 
evidence of its contents in cases in which secondary evidence is 
admissible under the provisions hereinbefore contained.” 


1, (1886) I. L. R. g M. 229. 2. (1890) I. L. R. 17 C, 862. at 871. 
* 24 October, IgIo. 
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In our opinion the words ‘any matter required by law to be 
reduced to the form of a document’ could not have been intended 
by the Legislature to apply to mere observations of physical facts 
which under the ordinary law have to be proved by testimony in 
court. All the instances in which this section has been applied 
are cases in which the matter required to be reduced to the form 
of a document consisted of spoken words or other expressions 
of the human will. Wedo not, however, express any positive 
opinion that the application of the words is to be confined to 
such cases, but we are quite clear that, aslaid down in $¢vandas 
Keshaujt v. Framj? Nanabhat, > if the narrative of an extrinsic 
fact, as in this case, has been committed to writing, it may be 
proved by parol evidence, and this would be so even though 
such writing is required by law. We need hardly point out 
that if the provisions of S. 91 were to apply to the case of a 
search list prepared under S. 103, Criminal Procedure Code, the 


results would be startling and there would be grave risks of mis- 


catriage of justice in many trials in criminal cases. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran. Nair. 


[ON A DIFFERENCE BETWEEN MR. JUSTICE ABDUR RAHIM 
AND MR. JUSTICE AYLING]. 


P. V. Vyasa Rao ae Petitioner * 
(Accused in C. C. No. I5 of 
1910 on the file of the Head-Quarters 
Deputy Magistrate of Coimbatore). 


Evidence Act, I of 1872, Ss. 133, 114, ZU (6)—Accompiices’ evidence—Cor- 
voboration—How far essential—Court’s department to practitioners—Cr. P. 
C. 257. 

Per Curiam :—It is open toa Magistrate even after a case has been closed 
and at any time before judgment is pronounced to give an opportunity to 
the accused to cross-examine the witnesses for the prosecution and to 
exatnine the witnesses for the defence even if the accused had to avail him- 
self of such opportunity even at an earlier stage of the proceedings. And 
it always depends upon the circumstances ofeach case whether a belated 
application should be granted or not. Where the accused’s attitude is 
deliberately designed to harass the Court, the Magistrate will not be acting 
improperly by refusing his application. 

# Cr. R. P. No. 255 of 1910; Cr. R. @. No. 318 Of 1910. 6th March sgt. 
I. (1870) 7B. H.C. R. 45 at p. 63. 
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Per Sankaran Nair and Abdur Rahim J. (Ayling J. dissenting) :—A 
conviction based upon the uncorroborated testimony of an accomplice is, in 
the absence of special circumstances, unsustainable, and the High Court can 
interfere in revision. The existence of special circumstances is a matter 
into which the High Court can go in revision. 

Per Ayling J.—Where the lower court convicts an accused on the un- 
corroborated testimony of an accomplice, the matter is not one for revision 
by the High Conrt, but one of appreciation of evidence by the lower court. 

Per Abdur Rahim J.—The evidence of one accomplice is not sufficient 
corroboration of the evidence of another accomplice; and previous statements 
made by an accomplice are not such corroboration of his evidence in court 
as to justify a conviction by itself The corroboration: required is corro- 
boration by means of untainted evidence. ; 

Magistrates and other judicial officers cannot be too careful in their 
deportment towards the practitioners of their courts, whether they were 
qualified vakils or private pleaders, so as not to give any cause to the 
public for thinking that one practitioner is favoured at the expense of 
others. 


Petition, under Ss. 435 and 439 of the Criminal Proce- 
dure Code, praying the High Court to revise the judgment of 
the Sessions Court of Coimbatore in Cr. A. No. 46 of 1910 
preferred against the conviction and sentence by the Head- 
Quarters Deputy Magistrate of Coimbatore in C. C, Nox 5 of 
I9IO. ; 

L. A. Govindaraghava Aiyar for petitioner; 

The Public Prosecutor (C.F. Napier) for the Crown, 

This case coming on for hearing before Mr. Justice Abdur 
Rahim and Mr. Justice Ayling, the Court made the following. 

ORDER :—Abdur Rahim J.:—The petitioner, Vyasa Rao, 
who was Sub-Magistrate of Karur has been convicted under 
8.161, Indian Penal Code, for having received illegal grati- 
fications on three different occasions, the 13th August 1908, the 
6th February 1909, and the 30th April 1909, and he asks us to 
revise the order, firstly, because he was not given a proper oppor- 
tunity to cross-examine the witnesses for the prosecution before. 
the Deputy Magistrate who tried the case, and, secondly, 
because the conviction rests upon the evidence of accomplices 
and there is no corroboration of that evidence in material parti- 
culars. r i 
As regards the first question the facts upon which it arises 
are set forth in paragraph 12 of the Deputy Magistrate's judg- 
ment, and Iam not prepared to hold on these facts that the 
Deputy Magistrate was wrong in refusing the petitioner's 
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application for re-summoning the witnesses for purposes of cross- 
examination. The petitioner was distinctly told that his case would 
not be committed to the Sessions, and yet he would not. cross- 
examine the prosecution witnesses, leaving no option to the Magis- 
trate but to close the case. “No dotbt it is open to a Magistrate, 
even after a case has been closed and at any time before judg- 
ment has been pronounced, to give an opportunity to the accused 
to cross-examine the witnesses for the prosecution and to exa- 
mine witnesses in defence even if the accused had failed to avail 
himself of such opportunity which he had at an earlier stage of 
the proceedings. And it will always depend upon the circum- 
stances ofeach case whether a belated application should be 
granted or-not. But the Deputy Magistrate in this case says 
that the petitioner's attitude was deliberately designed to harass 
the court, and I cannot say, having regard to tke facts, that 
this view is wrong. ‘That being so, the first ground of the ap- 
plication for revision fails. 


I am, however, of opinion that the conviction ought to be 
set aside on the second ground. The facts of the case are as 
follows :— 

On the first ofthe three occasions mentioned above, the peti- 
tioner is alleged to have received Rs. 150 in connection with 
Calendar Case No. 656 of 1908 in which one Manickam Pillai 
was the complainant and one Muthuswami Pillai was the accused. 
The complaint was oneof trespass and assault and the Sub- 
Magistrate found the accused guilty of the charges and senten- 
ced him on the 23rd September 1908 to imprisonment till the 
rising of the court and a fine of Rs. 50. The conviction was 
. set aside on appeal by the Sub-Divisional Magistrate on the 17th 
October 1908. ‘The evidence as regards the first charge is that 
prosecution witness No.1, Tandoni Rao, who was a private 
pleader and practised before the Sub-Magistrate, suggested to 
prosecution witness No. 3, uncle of Manickam Pillai, and prose- 
cution witness No. 4, a younger brother of Manickam Pillai, 
while the case was still pending trial, that if he paid Rs. 150 to 
the Magistrate the case would be decided in Manickam Pillai’s 
favor ; otherwise there would be no conviction inasmuch as the 
accused in that case had already paid the Magistrate Rs. 100. 
Prosecution witness No. x, who is the leading figure in the case 
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of the prosecution and is alleged to have acted as the interme- 
diary of the Sub-Magistrate and the parties in all the three cases 
and also in other cases in connection with which the Magistrate 
is said to have received illegal gratifications, has been tried and 
convicted of an offence of cheating for having obtained money 
from different persons, falsely pretending that it was wanted 
for bribing the petitioner in a case in which the petitioner was 
also tried for receiving illegal gratification but acquitted. This 
man, upon his own shewing, is not only an accomplice in many 
transactions of bribery, and as such an unusually infamous wit- 
ness, but a person of extremely unscrupulous character otherwise. 
Prosecution witnesses Nos. 3and4 raised Rs. 200 with the 
assistance of a neighbour, prosecution witness No. 5, whom they 
told that the money was wanted in order to bribe the Magistrate. 
Prosecution witness No. 5 took them te prosecution witness 
No, 6 who advanced Rs. 2000n a promissory-note, Exhibit T, 
dated the 13th August 1908, which was executed by prosecution 
witnesses Nos.3 and 4 and attested by prosecution witness 
No. 5. The next day prosecution witness No. 5 was informed 
by prosecution witness No. 3 that he had paid the money to the 
Magistrate. Prosecution wituess No. 6 does not say whether he 
was told what the money was wanted for, but the promissory 
note itself states that the money was borrowed for the Valat 
Muthuvali expenses and family expenses of the executants. It 
appears from the evidence of prosecution witness No. 6 that he 
had before this occasion also lent money to prosecution witness 
No. 3 on the recommendation of prosecution .witness No. 5. 
Prosecution witnesses Nos. 3 and 4 say that on the very day the 
money was raised they went with Rs. 150 out of the Rs. 200 to 
the Magistrate and paid him the amount at about 8 or 9 P. M. in 
the front verandah or street pial of his house. ‘There can be no 
doubt, in my opinion, that prosecution witnesses Nos. 1, 3) 4; 
and 5 are all accomplices and, speaking for myself, I am unable 
to draw any substantial distinction between the complicity of 
prosecution witness No. 1 and that of the others in this transac- 
tion, Prosecution witness No. 6 is not an accomplice, and the 
question which I shall have to consider presently is whether his 
evidence and the execution of the promissory- -note, Exhibit T, by 
Prosecution witnesses Nos. 3 and 4 supply sufficient corrobora- 
tion of the accomplices’ evidence. Some reliance has been placed 
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by the Public Prosecutor on the fact that the petitioner in his yess Rao 
judgment convicting the accused, Muthusami Pillai, of house- The King. 


E 
trespass based an argument against the truth of the defence on pe 


an alleged discrepancy between certain dates which was found to Rahim]. 
be without foundation by the Deputy Magistrate who reversed 

the conviction in appeal. Supposing the appellate court’s view 

right, Iam quite unable to draw any sort of adverse inference 

against the petitioner on that ground. I should be very loth, 

because the trying Magistrate has committed what appears to be 

an obvious error to the appellate tribunal, to fasten upon that 

fact as a circumstance raising suspicion of misconduct against 

the Magistrate. 


The allegations on which the second charge is based are 
these :— 


Prosecution witnesses Nos. 7 and 8 were implicated as the 
accused in a case of cheating which was tried by the Magistrate. 
These men were told by prosecution witness No. 1x that if 
they paid Rs. r00 tothe Magistrate and Rs.15 for himself 
they would be discharged, but at the intervention of prose- 
cution witness No. 19, a neighbour and friend of prosecution 
witness No. 1, the Rs. 100 intended for the Magistrate was re- 
duced toRs. 50. This sum was actually paid by prosecution - 
witness No, 19 to prosecution witness No. 1 in the latter’s house, 
and prosecution witnesses Nos. 7 and 8 saw the payment being 
made to prosecution witness No. I. Prosecution witness No. r went 
away with the money saying that he was going to the Magis- 
trate, and afterwards returned and said that they (prosecution 
witnesses No. 7 and 8) would be discharged that day. Prosecution 
witnesses Nos, 7 aud 8 were discharged that day. Prosecution 
witness No. 1 himself was paid Rs. 15 for his part in the 
transaction, and the evidence is that thissum was paid out of 
Rs. 30 which prosecution witnesses Nos. 7 and 8.borrowed from a 
Chetti (prosecution witness No. 9) with whom they had deal- 
ings. Theentry showing the loan of Rs. 30 inthe Chetti’s 
books of account has been proved. That prosecution witnesses 
Nos. 1, 7 and 8 areall accomplices I hold to be beyond doubt, 
and the proof of payment tothe Magistrate depends upon the 
testimgny of prosecution witness No. xr alone. The question 
then, with reference to this charge, as in the case of the first 
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charge, is, how far the evidence which is not of accomplices, 


‘namely, that relating tothe raising of the Rs. 30, out of which 


Rs. 15 was paid to prosecution witness No. 1, can be said to fur- 
nish material corroboration of the story told by the accomplices. 


The evidence regarding the third charge is as follows :— 


The father, mother, and brother of prosecution witness No.18 
and several other persons were implicated in a charge of murder 
(Register Case No. I of 19c9) which was being inquired into by 
the Sub-Magistrate, and it is alleged that he received Rs. 250 
about the 24th April and a further sum, Rs. 250, about the 30th 
April in connection with that case, in which he discharged the 
accused on the date last mentioned. Prosecution witnesses 
Nos, 16and 17, who are neighbours and friends of prose- 
cution witness No. 18 and helped him generally in the 
conduct of the defence along with prosecution witness No. 18, 
carried on negotiations with prosecution witness No. I, 
the usual intermediary, settled the terms, raised the money 
and were all equally concerned in making the payments. They 
paid Rs. 250 on the first occasion to prosecution witness No. I 
at his house, and the latter alone says that he afterwards paid 
the amount to the Sub-Magistrate. The second instalment was 
also paid by those witnesses to prosecution witness No. 1 at his 
house, but prosecution witness No. 16 says that he went with 
prosecution witness No. r who took the money with him to the 


‘Magistrate’s house, where the Magistrate was seated on the pial. 


Prosecution witness No. r and the Magistrate went inside thes 
house together, but soon afterwards the prosecution rst witness 
returned with the cloth in which the money had been tied, emp- 
tied of its contents, and made over the cloth to prosecution wit- 
ness No, 16, saying that the accused would be discharged that 
day. The accused were in fact discharged on that day. That 
prosecution witnesses Nos. 16, 17 and 18 must be treated as ac- 
complices admits to my mind of no doubt. The Rs. 500 was 
part of the money (Rs. 650) received by prosecution witness 
No. 18 from prosecution witness. No. 13, who owed the amount 
on a hypothecation bond executed by him in favour of prosecu- 
tion witness No. 18’s father on the roth February 1906. ‘The 
endorsements on the bond, Exhibit EE, shew that on the 
6th April Rs. 350, and on the 29th April the balance of Rs. foo, 
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were paid to prosecution witness. No. 18. Both the endorsements 
are signed by prosecution witness No. 18 and were written by 
prosecution witness No. 14, and the first endorsement is attested 
by prosecution witness No. 15 and several other persons who 
have not been examined. There can be no doubt as to the fact 
of prosecution witness No. 18 having received Rs. 650 from 
prosecution witness No. 13 on the dates mentioned. In the 
endorsement of the 6th April the purpose for which the money 
was wanted is not mentioned, but in the second endorsement it 
` is stated that the money was needed as a vakil had to be enga- 
ged in the case against prosecution witness No. 18’s father and 
other expenses had to be met. Prosecution witness No. 13, before 
the Magistrate who tried the present case, stated that he did not 
know what the money was wanted for, but the prosecution tender- 
ed in evidence a previous statement (Exhibit FF) made by the 
witness before Mr. H. W. Gillman, Acting Collector and District 
Magistrate. It does not appear that the statement was made in 
presence of the petitioner and whether he had any opportunity 
of cross-éxamining the witness, and the only legitimate use that 
can be made of the statement is to contradict thereby the state- 
ment made by the witness to the contrary at the trial. Exhibit 
FF cannot be used as substantive evidence in the case. The 
next class of evidence consists of statements made by prosecu- 
tion witnesses Nos, 16,17 and 18, who bribed the Sub-Magis- 
trate, to other persons who have been examined as witnesses for 
the Crown. Prosecution witness No. 14, who wrote the endorse- 
ments on the bond, Exhibit EE, says that at the time of pay- 
ment of the second instalment by prosecution witness No. 13, 2.¢., 
on the 22nd April, prosecution witness No. 18 told him (prose- 
cution witness No.14) that he wanted the money forcourt expenses 
and to pay the Magistrate, but that he does not know who was 
the Magistrate alluded to. Prosecution witness No. 15 says that 
at the time of the payment of the first instalment of Rs. 350 by 
prosecution witness No. 13, prosecution witness No. 18 told him 
that he (prosecution witness No. 18) wanted the money to pay 
to the Sub-Magistrate. Prosecution witness No. 12 says thaton 
the day the accused in the murder case were discharged, prose- 
cution witnesses Nos. 16, 17 and 18 told him that they had given 
the Sub-Magistrate money through Tandoni Rao, the rst 
prosecution witness.. These statements made by prosecution 
*2 
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witnesses Nos. 16, 17 and 18 ate sought to be used to corroborate 
the evidence of these witnesses, but I have no hesitation in hold- 
ing that that is not the nature of corroboration of an accomplice’s 
testimony which the courts have always required. It is well 
established that the evidence of one accomplice is not sufficient 
corroboration of the evidence of another accomplice, and I have no 
hesitation in holding, upon the same principle, that previous state- 
ments made by an accomplice are not such corroboration of his 
evidence in court as to satisfy che requirements of the rule. The 
corroboration which the courts have insisted on is corroboration 
by means of untainted evidence. I entirely agree in the state- 
ment of the law on this point as contained in Reg. v. Malapa 
Bin Kupana and others’. 


Then, it has been argued by the learned Public Prosecutor 
that some of the adjournments of the enquiry in the murder case 
were unnecessary, aud he asks us to infer that they were made 
for indirect purposes. He says, for instance, that the evidence 
shows that the Village Munsif was never asked to produce a plan 
of the locality, and the statement in the diary to that effect is 
false, But we find that summons was issued to the Village 
Munsif and as a matter of fact he did appear at the next hearing, 
and a plan was actually filed by the Police officer though not by 
the Village Munsif. In my opinion, these adjournments throw 
no light on the question before us. In fact it does not appear 
to me that the enquiry was unduly prolonged, and it is quite 
possible that the Sub-Magistrate could not find time to take up 
the inquiry on some of the dates fixed, and that was also one 
of the grounds for adjournment on those dates, and not merely 
what is stated in the diary. I for one would not be too eager 
to seize upon every little supposed irregularity in the trial of a 
case by a Magistrate as a circumstance of suspicion against him 
because the Magistrate happens to be charged with misconduct 
in the discharge of his judicial duties in connection with that 
case. The danger of being too suspicious in such matters is 
well exemplified in this very case; for instance, the Deputy 
Magistrate who tried the Sub-Magistrate is of opinion that the 
accused in the murder case ought to have been discharged at a 
much earlier stage of the inquiry as there was not sufficient 
———— aaa iaaaaaaaaalaaiÃiaaasalutliliiÃiiiIIeII 
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evidence against them, while the Sessions Judge in appeal 
thinks that the Sub-Magistrate ought to have committed the 
case to the Sessions instead of discharging the accused. The 
Public Prosecutor has also laid much stress on the fact that the 
pleader of Erode (prosecution witness No. 20), who appeared 
for prosecution witness No. 18's father, was discarded on the 30th 
March for no apparent reason, and he asks us to believe that 
the reason for this must have been that the accused’s friends had 
come to an arrangement with the Magistrate. But I find that 
there were other pleaders engaged for the other accused 
persons, two of whom were prosecution witness No. 18's 
mother and brother, and on the last day of the hearing, 
when arguments were heard, another pleader was in fact 
engaged to appear for prosecution witness No. 18s father. 
But it is suggested that this was done at the instance 
of the Sub-Magistrate for the sake of ‘appearances. The whole 
of his argument, to my mind, proceeds again on the merest 
Suspicion as if parties to a case do not often change their 
pleaders and sometimes for no sufficient reason. It is also urged 
that there was uo necessity for raising ‘such a large sum of 
Rs. 700. But I am not at all sure’ that it is too large a sum to 
spend ina case of such gravity as that in which prosecution 
witness No. 18's parents and brother were implicated. That is 
how the evidence stands as regards the third charge, 

We have also been asked in connection with all the three 
charges to take into account the fact that Tandoni Rao, who is 
a mete private pleader, appeared ina large number of cases 
before the Sub-Magistrate and that they were intimate with 
each other. These facts again, to my mind, do not bring us any 
nearer to a decision on the present charges against the Sub- 
Magistrate. No doubt Magistrates and other judicial officers 
cannot be too careful in this country in their deportment towards 
the practitioners of their courts, whether they were qualified 
vakils or private pleaders, so as not to give any cause to the 
public for thinking that one practitioner is favoured at the 
expense of the others, but I am not sure that this is always borne 
in mind. In fact, in this country, it is a very prevalent -notion 
that certain practitioners are unduly favoured by certain judicial 
officers, though I am sure that in many cases the notion is unfound- 
ed, At all events I would refuse to treat a matter of this nature 
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as a Circumstance telling against the integrity of a Magistrate 
ora Judge. Some argument is also sought to be based on the 
fact that a number of vakalats were found in the house of 
prosecution witness No. 1 when it was searched, and the sug- 
gestion is that, when the Sub-Magistrate was called upon by his 
superior authorities to give an explanation with regard to the 
allegations made against him, he allowed these documents to be 
removed from thé record. But thereis no evidence of this, and 
the vakalats themselves, so far as it appears'in the evidence, do 
not bear the court’s stamp. 


I now come to the general question, which is common to all 
these three cases, namely, what is the exact scope of the rule 
regarding the evidence of accomplices? I should have thought that 
there was no room for misconception on the point at the present 
day, but, since thePublic Prosecutor has argued with considerable 
emphasis that the courts have gone too farin insisting on cor- 
roboration of the testimony of accomplices, I shall state the effect 
of the rulings on the subject. The rule regarding the testimony 
of accomplices is the same in this country as in England and is 
expressed in S. 133 and S. 114, Ill. (4), of the Indian Evidence 
Act, which merely reproduces the law on this point as enunciated 
both by English and Indian Judges, Section 133 declares, what 
has always been held by the courts, that an accomplice is a 
competent witness and a conviction is not illegal merely because 
it proceeds upon the uncorroborated testimony of an accomplice, 
and S. 114, Ill. (6), says‘ the court may presume that an accom- 
plice is unworthy of credit unless he is corroboratedin material 
particulars.’ Reliance has been placed by the Public Prosecutor 
on Emperor v. Shrinivas, as if that case shewed that these pro- 
visions of the Evidence Act have changed the law on the subject 
from what was laid down by Sir Barnes Peacock in Elahee Buksh's 
case ? in accordance with the law in England. But I find 
nothing in Chief Justice Jenkins’ judgment to support that 
contention. What he says is that S. 133 is the only absolute 
rule of law while S. 114, Ill. (b), lays down the rule of gnid- 
ance, but that it would be an error of law to disregard the 
latter rule, though what effect isto be given to this rule 
must be determined by the circumstances of each case. 





I. (1905) 7 Bom. L. R. 969. 2. (1866) 5 W. R. Cr. 80, 
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In Queen-Empress v. Deodhar Singh, * one of the latest cases 
in which the law is discussed, the effect of the enactment 
in the Evidence Act is stated in these words: “ But the pre- 
sumption stated in Illustration (4) of S. 114 of the: Evidence 
Act that an accomplice is unworthy of credit unless he is 
corroborated in material particulars has become a rule of 
practice of almost universal application.” There can thus be no 
doubt that S. 114, Ill. ($), is meant to embody what has been 
called by Lord Abinger a rule of practice which deserves 
ali the reverence of law, namely, that no respect ought to be paid 
to the testimony of an accomplice unless he is corroborated in 
some material circumstances, and that the corroboration 
ought to consist of some circumstance that affects the identity 
of the party accused. (See Elahce Buksh’s case? where 
this well-known passage from Lord Abingers summing up 
in Regina v. Farler® is cited). In Rex v. Wilkes and Ed- 
wards*, also. cited in Elahee Buksh’s case? Baron Alderson 
said: “You may legally convict on the evidence of an ac- 
complice only if you can safely rely on his testimony ; 
but I advise Juries never to act on the evidence of an accomp- 
lice, unless he is confirmed as to the particular person who is 
charged with the offence.” In Rex v. Stubbs*, Mr. Baron Parke 
said : “ My practice has always been to tell the Jury not to con- 
vict the prisoner unless the evidence of the accomplice is confirm- 
ed not only as to the circumstances of the crime, but also as to 
the person of the prisoner.” Again in Rex v. Noakes’, Little- 
dale J. told the Jury that he c-uld not advise them to convict 
the prisoner ; that it was not usual to convict on the evidence of 
one accomplice without confirmation, and that, in his opinion, it 
made no difference whether the evidence was that of one accom- 
plice only or of more than one.” (£lahee Buksh’s Case?) As 
for the reason for therule this is how Sir Barnes Peacock states it: 
‘<The danger of acting upon the evidence ofan accomplice, who 
is admitted to give evidence for the Crown, arises not merely 
from the fact of his having committed or been convicted ofa 
crime-—for that would go to the credit of every witness who had 
recently committed or been convicted of a crime,—but from 


the fact of his giving his evidence under the hope or expectation 
I. (1899) I. L. R. 27 C. 144 (at P, 152.) 2. (I866)5 W.R. Cr. R, at p. 84, 83. 
3. (1837) 8 C. and P. 106 a 0836) 7 C. and P. a2. © V9 
5. (1855) 25 L. J. M. C. 16. 6. (1832) 5 C. and P. 326. 
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of pardon, and of his obtaining immunity from punishment if 
his evidence be believed.” 


Further on he observes: “ The danger of acting upon the 
uncorroborated evidence of accomplices is at least as great here 
as it would be in England, for here, as in England, the accom- 
plices are not actually pardoned before they give evidence,” 
and then he goes on to point out, that in England, by confessing 
and giving evidence, they acquire an equitable right to a re- 


_ commendation for the mercy of the Crown and that in this 


country an accomplice who gives evidence having accepted the 
offer of a pardon isliable, if he has given false evidence or has 
concealed an essential particular, to be committed for trial for 
the same offence in respect of which the pardon was tendered. 
“ The witness, therefore,” he remarks, “ does not give his evi- 
dence under an absolute certainty of immunity.” In the present 
case there is no evidence to show whether pardon was or was 
not offered to the accomplices, but there cannot be the least doubt 
that they are giving evidence in the expectation that they will 
not be put ou their trial for abetment of the offences of which 
the petitioner has been found guilty. It has also been argued 
on behalf of the Crown that there are gradations in the moral 
culpability of different accomplices. So there are. For instance, 
suppose an ignorant villager is kept under arrest by a Police 
officer on a false charge and is compelled to pay money to the 
Policeman as the price for his release, or suppose a money lender 
advances money to a person who wishes to bribe a public servant 
knowing the purpose for which the money is wanted, or a man 
sees a public servant being bribed but makes no protest nor takes 
any steps to inform the authorities, the moral culpability of such 
persons is undoubtedly not su great as that of aman who delibe- 
rately sets about to influence a public servant in the discharge of 
his official duties by offering him bribes. It is not possible to 
say with respect to the witnesses in this case, who, according to 
their own evidence, negotiated and took part in the payment of 
illegal gratifications to the petitioner, that the moral turpitude of 
their conduct is not such as to bring their evidence within the 
full scope of the rule regarding the testimony of accomplices. 


As regards the men who advanced the nioney not knowing 
the purpose for which it was wanted, it cannot be said that they 


e 
te 
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are accomplices, but, in my opinion, their evidence does not 
advance the case of the Crown substantially further than that of 
the witnesses who were concerned in the giving of the 
bribes. Persons involved in criminal cases often have to 
raise money to meet the incidental expenses, and I fail to see how 
the mere raising of the money gives rise to any probability 
that the money so raised or any portion of it was intended for, 
and paid to, the Magistrate who tried the cases. That persons 
who actually pay bribes or co-operate in such payments or are 
instrumental in the negotiations for the purpose are accomplices 
of the person bribed admits of no doubt, and has been laid down 
by a series of rulings (see Qucen-Empress v. Maganlal and 
Motilal, where the question is fully dealt with, and Queen- 
Empress v. Deodhar Singh?) and their evidence requires cor- 
roboration as that of other accomplices. It is, no doubt, obser- 
ved in Emperor v. Shrinivas? that an accomplice who testifies 
that he has bribed the accused does not attempt to shift the 
offence from himself, for it isby making himself out to be a 
briber that he shows another has been bribed. But the impor- 
tant consideration relating to an accomplice’s evidence is, is he 
or is he not giving evidence in the hope that he.will be pardoned, 

and that- consideration applies to casesof bribery as to other 
cases. However that may be, the learned Judges in Emperor v. 
Shrinivas? fully recognised the applicability of the rule requir- 
ing corroboration of an accomplice’s evidence not merely as to 
the general truth of the story but also so far as it affects each 
person thereby implicated in cases of bribery as in other cases. 


Much reliance has also been placed by the Public Prosecu- 
secutor onDeo Nandan Pershad v.Emperor*, but while the learned 
Judges in that case point out the extravagance of the conten- 
tions urged on behalf of the accused they fully recognise the 
force of the rule requiring ‘corroboration of the testimony of 
persons giving or co-operating in the giving of the bribes. But. 
they hold, following <Akhoy Kumar Chuckerbutty v. Fagat 
Chunder Chuckerbutty®, that persons from whom bribes are 
extorted, if accomplices at all, are accomplices to a very slight 





I. (1889) I. L. R. 14 B. 115. 2. (1899) I. L» L. 27 C. 144. 
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extent and that persons who witnessed payment of the bribes 
cannot be treated as accomplices simply because they did not 
protest or inform the authorities; they regarded the evidence 
of such witnesses as sufficient corroboration coupled with the 
evidence of the man who lent the money to the complainant 
without knowing the purpose for which it was wanted. But 
they do not lay down that the evidence of the man who lent the 
money which was paid as bribe would by itself be sufficient cor- 
roboration to satisfy the rule. If indeed they intended to lay down 
such a proposition I should respectfully, but without hesitation, 
dissent from it. Much use is also sought to be made on behalf of 
the Crown of certain genera: criticisms of Bhashyam Ayyangar 
J. in Ramaswamt Gounden v. Emperor? on the wisdom of the 


.law regarding the testimony of accomplices, but I confess, with 


all deference to that learned Judge, that my confidence in the 
soundness of the rule, which has been long established by con- 
sensus of authority of most eminent Judges in England as well 
as in India and recognised by the Indian Legislature, is not in 
any way weakened by those remarks. He says that the rule 
requiring corroboration of the testimony of accomplices ‘is one 
of the instances in which the law of the country has been utilized 
for the protection of individuals (including notably corrupt 
officials) and not for furtherance of justice.’ It is somewhat 
difficult to follow the drift of this observation, which sounds 
rather harsh, but perhaps all that the learned Judge meant to 
convey was that the rule stands in the way of some officials who 
are actually guilty of corruption being convicted. On the other 
hand it may well be urged that the danger to the cause of good 
government in the country would be much greater if charges. of 
corruption against public servants could legally be supported on 
the uncorroborated testimony of unscrupulous and infamous 
persons. Indeed, if this were allowed, it would tend to disconrage 


‘public servants, especially those in the subordinate ranks, in 


the fearless and honest discharge of their duties, which are 
often such as to arouse feelings of resentment and hostility ina 
certain class of the public affected thereby. However that may 
be, the case in Ramaswamt Gounden v. Emperor? does not lay 
down that the rule as regards the .testimony of accomplices as 





I. (1903) IL. R. 27 M. 271. 
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established by the decision is different from what I have stated, Vyasa Rao 
wz., “that it is the settled course of practice not to convict a The King- 
person except under very especial circumstances upon the uncor- !™Perer 
roborated testimony of an accomplice.” See Rex v. Tate.1 There Raves 
are no exceptional circumstances in this case, 

As all the three charges rest. on the uncorroborated testi- 
mony of persous who are undoubtedly accomplices, the convic- 
tions must be set aside and the accused acquitted and released 
from custody. 


Ayling J.—The petitioner in this case was Sub-Magistrate 
of Karur in the Coimbatore District in 1ọ08 and has been con- 
victed by the Head-Quarter Deputy Magistrate of Coimbatore 
of receiving bribes in three cases then pending before him. The 
conviction was confirmed on appeal by the Sessions Judge of 
Coimbatore : and the present petition is for the revision of the 
latter’s judgment under Ss. 425 and 439, Cr. P. C. 

The first point taken by the learned vakil for the petitioner 
is that, as there was no cross-examination of the prosecution 
witnesses, his client was unfairly prejudiced, and that the case 
should have been remanded for the recall and cross-examination 
of these witnesses. 

* ` * * g + 

His Lordship after detailing the facts relevant to this ques- 

tion said :— 


I am certainly not prepared to say that the Magistrate was 
wrong. Even ifthe petition above referred to be regarded as 
an application under S. 257, Cr. P. C., (though it contains.no 
request for the issue of process) the foregoing circumstances, in 
my opinion, fully warranted the Magistrate in considering that 
it should be refused as made for the purpose of vexation and 
delay or defeating the ends of justice : and he has given satis- 
factory reasons for so holding. The conduct of petitioner on 
the 24th May amounted to an attempt to bluff the Magistrate 
into pursuing a course which he had very properly declined to 
pursue; andit is impossible to view his subsequent petition 
without reference to the events which preceded it. The petitioner 
is entitled to the less consideration, as he is himself a Magistrate 
and must be presumed to have some knowledge of law. He had 


I. (1908) 2K, B. 680, p. 682, 686. 
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been treated with great consideration, and allowed ample facili- 
ties for obtaining the services of the pleader. The adjournment 
to the 24th May was in fact made onthe representation of the 
pleader whom he had engaged that he would be free after the 
22nd. I cannot therefore regard the absence of a vakil on the 
24th as material: and no request was then made for a short 
adjournment on account of the latter’s absence. 


Every case in which a petition under S. 257, Cr. P: C., is 
refused must be judged on its merits: andthe circumstances of 
the cases quoted by the petitioner’s vakil (Narayana Mudalt x, 
Emperor? and In the matter of Inder Rai v. The Emperor?) are 
so dissimilar as to deprive them of any value in the present con- 
nection. I find no ground for interfering with the conviction 
on the ground of the Deputy Magistrate’s procedure. 

The second ground on which the petition is sought to be 
supported is that the conviction is bad in law in that it is based 
on the evidence of accomplices, uncorroborated, or insufficiently 
corroborated, in material particulars. 


The theory that a conviction based on the uncorroborated 
evidence of an accomplice is bad in law, and must mecessardly 
be set aside on that ground alone, finds no support, to my mind, 
in any ruling that has been quoted before us. It is not . only 
absolutely opposed to the distinct provisions of $..133 of the 
Indian Evidence Act, but also to the expositions of the law in 
the well-known case of R. v. Elahee Buksh®, the leading case 
quoted and relied on by the learned vakil for petitioner. 
Numerous cases have been adduced on both sides, dealing with 
the question of the value of an accomplice’s evidence and the 
application of Illustration (4) to S. 114 of the Indian Evidence 
Act: ibut, as it seems to me, the general effect is simply this. 
The general rule that an accomplice should be corroborated in 
material particulars is a mere rule of practice, the application of 
which is for the discretion of the court by which the case is 
tried. It isa point which should never be lost sight of in weigh- 
ing the evidence of such a man, and which, in cases tried by a 
Jury, it is always the duty of a Judge to draw the Jury’s atten- 
tion to. But, while a most important consideration, it is only 
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one of many which may have to be taken into account in deci- 
ding whether a witness should be believed or not. 

“Where the Judge after making due allowance for these 
considerations and the .probabilities of the story comes to the 


Vyasa Rao 


U, 
- The King- 
Emperor. 
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conclusion that the evidence of the accomplice, although un-. 


corroborated, is true, and the evidence, if believed, establishes 
the guilt'of the prisoner, it is his duty to convict"—wvzde Edge 
C.J. in R. v. Govardhan'. The .strength of.the presumption 
which the court may (not “ shall”) draw under the Illustration 
referred to varies with each individual case: and in some may 
be very slight, or even non-existent. There are accomplices and 
accomplices. ‘In the application of the rule much depends on 
the nature of the crime and the extent of the complicity of the 
witnesses in it, If the crimeisa very deep one and the witness 
so far involved in it, as to render him apparently unworthy of 
credit, he certainly ought to be corroborated. Onthe other 
hand, if the offence be a light one, ds in Rex v. Hargrave? where 
the nature of the offence and the extent of his complicity could 
not much shake his credit, it is otherwise.” (V¢de remarks of 
Hill, J. in Rex v. Boyes? quoted at page 278 of Ramasamt Goun- 
den v. Emfperor*.) Practically the same view is expressed by 
Peacock, C.J. in the case of Elahee Buksh®. He remarks: “ When 
the Judges speak of the danger of acting upon the uncorroborat- 
ed evidence of accomplices, they refer to the evidence of accom- 
plices who.are admitted as evidence for the Crown in the hope or 
expectation of a pardon.” It will be easy to show how different 
is the position of the chief witnesses in the present case. Most 
valuable guidance on the special application of the doctrine to 
charges of bribery is to be obtained from the cases of Emperor v. 
Shrinivas® and Ramasawm? Goundenv. Emperor*. (Per Bhashyam 
Ayyan gar J): 

It is no doubt true, ‘as has been laid down more than once, 
that the giver of the bribe as well as everybody who knowingly 
assists in raising or conveying the money to the bribe-taker 
must technically be regarded as an accomplice of the latter; but 
the degree of discredit attaching to their evidence on that 
account may be very slightindeed. Accomplice’s evidence has 
been held untrustworthy for three reasons: (a) because an 


I. (1887) I. L. R. 9 A, 528 at 554. 2. (1831) 5 C. and P, 170. 
3 (1861) 9 Cox C.C. 32 I B. and'S. 322., 4 (1903) I.L.R. 27 M. 271. 
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accomplice is likely to swear falsely in order to shift the guilt 
from himself; (4) because an accomplice asa participator in 
crime and consequently an immoral person is likely to disregard 
the sanctum of an oath ; and (c) because he gives his evidence 
under promise of a pardon or in expectation of an implied 
pardon, and this hope would lead him to favour the prosecution. 

In: the case of the bribe-giver and his abettors, as 
pointed out in Emperor v. Shrinivas! (a) is entirely absent. 
So is (e): for it will hardly be suggested that the bribe-giver 
by keeping silent ‘runs any risk of prosecution. As to (b) the 
immorality of the act varies with the circumstances of the case. 
Whereas, in the third count of the present charge, the bribe 
is given to secure the acquittal of a close relation on a charge of 
murder: however such conduct may be condemned, it can 
hardly be said, having regard to the ideas which commonly pre- . 
vail in this country on the matter, that the act necessarily 
stamps the bribe-giver as much less scrupulous or less deserving 
of credit than the average witness. 

Now, in the present case, it is clear from a perusal of the 


‘judgments of the Deputy Magistrate and Sessions Judge, that 


each of those officers, while recognising the fact that the chief 
witnesses:-were accomplices, came to'the deliberate conclusion 
that their evidence was neyertheless true, and elected to accept 
it. We have to deal, therefore, not with a point of law conclu- 
sive of the impropriety of the conviction, but with a question of 
appreciation of evidence, on which we should not disturb in 
revision the decisions of those courts without clear and ample 


round. 
S * * # 


On the third count his Lordship -after detailing the evidence 
said : I consider that the above evidence is sufficient to justify 
the finding of the Deputy Magistrate and Sessions Judge on 
this count. ; 

On the second count his Lordship agreed with Mr. Justice 
Abdur Rahim that the conviction on this count should be set 
aside. 

On the first count, his Lordship said: ‘The case on this 
count is weaker than on the third count: but after careful con- 
sideration I do not feel prepared to say that there is anything: in 











I. ' :(1905) 7 Bom. L.R. 969 at 975. 
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the evidence of those men which zmeratively calls for its rejec- 
tion: or that the Magistrate was wrong in basing a conviction 
upon its or that we should now set that conviction aside in 
revision.” 

With great deference to the view taken by my learned brother, 
I consider that there are no grounds for interference with the 
‘convictions and sentence on the first and third counts: I agree 
that the conviction on the second count should be set aside. 

Abdur Rahim J.:—My learned brother is also of opinion 
that the petitioner should be acquitted of the 2nd charge. His 
-conviction and sentence will be set aside on that charge. As 
regards the rst and 3rd chargés thé case will be placed before 
a third Judge. - 

This case coming on for hearing before Mr. Justice 
Sankaran Natr, his Lordship made the following 


ORDER :—The petitioner, Vyasa Row, was convicted of 
having received bribes on three occasions, the 13th August 1908, 
the 6th February 1909 and the 30th April 1909. The conviction 
for having received illegal gratification on the 6th February has 
been set aside by Abdur Rahim and Ayling JJ. As to the other 
two charges, Abdur Rahim J: was of opinion that the convic- 
tion is based only on the evidence of accomplices, and as such 
uncortoborated testimony cannot be accepted except under 
special circumstances which do not exist in this case, the-con- 

‘viction should be set aside. Mr. Justice Ayling, on the other 
hand, was of opinion that the conviction on such uncorroborat- 
ed testimony is not illegal, though ordinarily it should be cor- 
roborated, and therefore there is no reason for this court to 
interfere in revision. 

Both the learnedJudges held that the appellant is not entitled 

‘to a fresh trial and the conviction is not illegal on the ground 
that the petitioner was not allowed to cross-examine the 
witnesses. $ 

On account of this difference of opinion the case has been 
placed before me. 


It will be observed that with reference to both these 
charges the lower courts have not based their conviction on what 
they consider to be the uncorroborated testimony of accomplices. 
Under S. 133 of the Indian Evidence Act, a conviction, even if 
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based only on such testimony, is not illegal. Ina Jury case a 
Judge does not dzrect a jury to acquit if the case depended only on 
such evidence, but advzses them not to give credit to it, and, if 
they convict, even after they are told they ought not to believe 
it, the conviction will not be disturbed. So, if the lower courts 
had, for any special reasons, convicted the petitioner-upon the 
sole testimony ot accomplices after having their attention drawn 
to the rule that such testimony should not be believed without 
corroboration, then I think it is not, except for seeing that there 
are special reasons, a case in which the High Courf should in- 
terfere in revision ; but as in this case the courts are of opinion 
that such evidence has been ‘corroborated, it becomes necessary 
to consider whether the corroboration is what is required by law, 
and, if there isno corroboration, whether the conviction should 
be sustained on the evidence of accomplices alone. _ 
* * * * 


[His Lordship next proceeded to deal with the evidence 
and concluded as follows.—Ep.]j 

I am unable to hold therefore that the evidence of the accom- 
plices has been corroborated. I have also given my reasons for 
disbelieving their story. 

On the other question argued, I am of opinion .that the 
petitioner was not entitled to recall the witnesses for cross- 
examination after the case had been closed. But it is not clear 
whether it is the prosecution or defence that has suffered on 


this account. As usual in this country, in examination- . 


in-chief the bare outline of the prosecution case was stated by 
the witnesses,leaving all the difficulties to be explained in cross- 
examination, and in this case, unfortunately, there are many facts 
which have not been explained. It is true it was the fault of 
the petitioner that there was no ctoss-examination, but in this 
case, in the circumstances, Iam not prepared to draw any pre- 
sumption against the petitioner. I acquit the prisoner and set 
aside the conviction and sentence. The bail bond is dis- 
charged. 


~ 


r 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur F ahim and Mr. Justice Ayling. 


Olagayee bis .. Appellant* 
(1st Defendant) 
v. 
Pichammal alras Avadai Ammal and 
another .. Respondent 


(Plaintiff & and Deft.) 
Hindu Law—Wife’s right of residence in family dwelling house—Hus- 
band’s powers bf alienation of dwelling house. 


A Hindu wife has not, during her hnsband’s lifetime, a right to reside 
in the family house like the widows of deceased co-parceners, and a husband 
is, consequently, competent to dispose of his family dwelling house, even 
though it has the effect of depriving his wife of her residence therein, 


The text of Katyayana “except his whole estate and his dwelling house 
what remains after the food and clothing of his family, a man may give away 
whatever it be, whether moveable or imimoveable;otherwise it may not be 
given” cannot be taken literally so as to debar a Hindu husband from aliena- 
ting his family dwelling house to the detriment of his wife’s residence in it. 

Second appeal from the decree of the Temporary Subordi- 
nate Judge’s Court of Madura in A. S. No. 5500f 1908, presented 
against the decree of the Court of the District Munsif of Tiru- 
mangalam in O. S. No. 564 of 1907. 


S. Srinivasa Atyar, forthe appellant, contended that the wife, 
no less than the widow, is entitled tu residence in the family house 
along with the husband ; that it is not open to the husband to 
ask her to live elsewhere—relying upon Ramanadan v. Rang- 
amma! ; Bat Devkorev. Sanmukhram? ; COLEBROOKE, Book L, v. 
423; GHOSE’S Hindu Law, p. 303; MAYNE p. 610 (7th Ed.); Manu, 
Chap. V, v. 154;-Chap. ix, 101-102; SARKAR,pp. 110, 348; STRANGE, 

‘Vol. i, p. 53; Apararka, Anadashrama Series, p. 46 ; Mttakshara, 
Chap. I, sl. 72; Smriti Chandrika, p. 102; Mungala Daber v. 
Denonath Bose? ; Srimati Bhageth Dast v. Kanat Lal Mttter* ; 


Sorolah Dassee v. Bhoobun Mohun® ; Fayante Subbiah v.. 


Alamelu Thayamma’ ; Vyavastha Chandrika, Vol. i,p. 260. Wife’s 
right of maintenance-&c., is good even against a purchaser— 





* S. A. No. 1045 of 1909. and February. rgIr. 
I. (1888) I. L. R. 12 M. 260. 2. (1888) I. L.R. 13 B. ror. 
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Batkamae v. Pura’ ; Lacchanna v. Bapamma’. 


R.Rangasamy Atyangar, for respondent, relied upon Salakshe 
v. Lakshmagzee? ; Mohun Geer v. Messamut* tor the position that 
the right of residence is a right to residencein some house, 
not necessarily family house, and that the wife has no right to 
dictate to the husband the house of her residence. 


This second appeal coming on for hearing before Mr. 
Justice Abdur Rahim and Mr. Justice Krisknaswami Atyar, 
the Court made the following :. 


ORDER .—Before disposing of this case we think we ought 
to have a finding-of the District Judge on the point whether the 
“ other” house referred to in paragraph 6 of of the Subordinate 


-Judge’s judgment is also a family dwelling house and we order 


accordingly. 


The finding should be submitted in six weeks from this date, 
and seven days will be allowed for filing objections. 


In compliance with the above order, the District Judge of 
Madura submitted the following 


FINDING :—The house in question was not a dwelling 
house, and the sole evidence of 2nd defendant that it was once 
used as a dwelling house is unreliable. 


The second appeal, on the return of the finding, came up for 
disposal before their Lordships Abdur Rahim and Ayling JJ., his 
Lordship Mr. Justice Krishnaswant Atyar having in the mean- 
while resigned his seat on the Bench, when their Lordships 
delivered the following 


JUDGMENT :—The finding now is that the ‘other’ house 
referred to by the Subordinate Judge is nota dwelling house. 
It is therefore contended that the rst defendant, the senior wife, 
has aright of residence in the family house, and the gift in 
favour of the plaintiff, the junior wife, must be subject to such 
right. The learned vakil tor the appellant admits that there is 
no decision of any High Court which has recognised the right’ 
of-a Hindu wife to residence in the particular house in which she 
and her husband have been living, so as to preclude the husband 
from alienating the house, even if he is in a position and willing 
to provide suitable residence for her in some other house. The 





> 1. (1879) I. L. R. 2 A. 145. 2. (1860) S. D. 230. , 
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decided: cases have only recognised the right of widows of co- 
parceners to tight of residence in the family dwelling house, and, 
as for the wife of a Hindu, she is undoubtedly entitled as 
against her husband to be provided with suitable residence. It 
has also been held that the husband cannot alienate all his pro- 
perty so as to defeat the right of maintenance of his wife, and 
the right of maintenance of Hindu females generally has been 
held to be in the nature of a real right—Ramanadanv. Rang- 
ammal, But the courts have never gone so far as to hold that 
a Hindu wife has during her husband’s life-time a right to 
reside in the family house like the widows of deceased co-patce- 
ners. We have been referred to a text of Katyayana cited in 
in Ramanadanv. Rangammal* which is to this effect: “Except 
his whole estate and his dwelling house, what remains after the 
food and clothing of his family, a man may give away, what- 
ever it be, whether moveable or immoveable ; otherwise it may 
not be given.” It is obvious that the words of the text cannot 
bė taken literally, for if it were so, a Hindu would never be able 
to alienate his dwelling house, even if he had no wife to claim 
residence, nor would he be able to sell articles of clothing, etc. 


Olagayee 
v 


Avadai 
Ammal. 


We do not, therefore, feel ourselves. called upon, on the authority © 


of this text, to impose limitations on a Hindw’s rights of dis- 
position over his dwelling house other than those already 
recognized by the courts. 

The second appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Benson and Mr. Justice Sundara 
Aiyar. 
'  ™%, Venkatachala Pillai (died) and 


another Ka Appellant* 
v. l (2nd Defendant) 

_ The Taluq Board, Saidapet, represented 
by the President .. Respondent 
(Plaintif). 


Trust—Charitable trust—Board of Revenue, powers o, -Madras Reg. 
VII of 1817, preamble, Ss. 2 and 3—Madras Act V of 1884, 5. 51. 

A trust created for the purpose of distributing neermoru (butter milk), 
etc., among people attending a festival is not a religious trust. 
rnin a 


® A. No. 13 of 1908. gth February, I9IT. 
I. (1888) EE.R. 12 M. 260, 


*4 


- Venkata- 
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eld aliso (there being no contest in the matter) that a provision for 


ehala Pillai making archana to the goddess on a certain day of the week id not make 


v. 
Taluq 
Board, 

Saidapet. 


the trust a religious one for that reason. 


The provisions of Madras Reg. VII of 1817 are applicable not only to 
endowments that were existing on its date but also to future endowments. 
Neither the words “ have been ” and ‘‘such endowments” in the preamble 
nor the words “ have granted” in S. 2 have the effect of restricting the scope 
of the Regulation to existing. endowments. 


The words “ were ” and “ have been ” in S. 3 should be taken to have 
reference to the time when the Board of Revenne would be called upon to 
take action. 


The Board of Revenue, under the provisions of Reg. VII of 1817, has un- 
doubted power to appoint trustees for charitable endowments; but it has no 
power to ignore the rights of a person lawfully in office as trustee and to 
appoint another person in his place without dismissing him. In this respect 
there is no difference bétween a hereditary and a non-hereditary trustee. 


S. 51 of Madras Act V of 1884 empowers the Board of Revenue to make 
over to a local board both the management and right of superintendence 
of a charity. T he Chairman Municipal Council, Rajahmundry v, Sasusla 


Venkateswaruiui and Nilayathakshi Ammal v. Taluk Board o f Mayavaram2, 
referred to.] 


Appeal from the decree of the District Court of Chingleput 
in O. 5. No. 3.0f 1905. 

The facts and arguments appear sufficiently from the 
td gment. 

T. R. Venkatarama Sastri and A. Visvanada Atyar for 
appellang. 

C.F. Nafpzer for respondent. 

The Court delivered the following 

JUDGMENT :—In this case the Taluk Board of Saidapet 
sues for recovery of possession from the defendants of three items 


- of property, alleging that they are trust properties, the first item 


being a Chattram, and items Nos. 2 and 3 being two houses en- 
dowed for the use of the Chattram. One Kanagammal. by her 
will dated the 5th February 1885, directed that twelve Brahmins 
should be fed” on every Dwadas day in the Chattram building, 
item No. 1, by means of the proceeds of the properties, items Nos, 
2and 3. She also directed that a sum of one rupee should jibe 
spent on every Friday for performing archana to the goddess in 
atemple. The balance, after.deducting the expense of feeding, 
was to be devoted under the provisions of the willto defray the 
expenses of giving neermoru or buttermilk, fambulam or betel 
and nut, fans and sugar to people attending the festival of 
Moluvaddee Servar'in Tiruvottiyur. She appointed three execu- 
tors to her will but directed that Paupiah Chetti, who was the 
tst defendant in the suit and with whom she was liviug either as 


_ wife or as a concubine, should conduct the charities, the other 


executors being given aright of interference in case Paupiah 
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should be guilty of mismanagement. The 2nd and 3rd defen- 
dants in the suit are persons to whom Paupiah alienated by 
mortgage and sale the two houses, items Nos. 2 and 3, in August 
and June 1889. The plaint alleges that Paupiah, although he 
accepted the trust under the will and “ discharged it faithfully 
for some years,” afterwards grossly abused his trust and alienated 
the properties as mentioned above, and that he was prosecuted 
for criminal breach of trust and convicted of that offence. In 
August 1899 he executed a power of attorney in favour of 
the 2nd defendant. Although in the power of attorney he 
treated item No. 1, choultry, as his own property, he direct- 
edthe 2nd defendant to conduct the charity therein. Com- 
plaints of misappropriation having been made by some mem- 
bers of the public in 1900 to the Collector of Chingleput, an 
inquiry was held and it resnlted in the Board of Revenue resolv- 
ing to take proceedings for the proper mangement of the trust. 
The plaint alleges (paragraph No. 12) that “the Board of 
“ Revenue, with the written consent of the Governor in Council 
“transferred to the Taluk Board the management of item No. x 
“together with its endowments with power to file suits against 
the alienees of tbe trust properties amd recover possession of the 
“same.” Paupiah, the rst defendant, died after the institution 
of the suit and the 4th and sth defendants were brought on the 
record in the suit as his legal representatives, They did not, 
however, put in an appearance and the suit was tried ex parte as 
against them. The 2nd and 3rd defendants resisted the suit and 
raised various pleas. They contended that there was no real 
trust at all, and that the properties really belonged to Paupiah 
and not to Kanagammal, and that they were purchased in her 
name in order to screen them from Paupiah’s creditors. They 
also contended that they were bona jide purchasers for valuable 
consideration from Paupiah without notice of the trust, and 
that the alienations could not therefore be disputed by the plain- 
tif. They denied that the Board of Revenue had any right to 
make over the management of the charity to the Taluk Board. 
And they contended further that the charities, if any, were ofa 
private character and not public. It is unnecessary to refer: to 
other pleas raised by them as we have nat got to deal with them 
in this appeal. 


Vet kata- 
chala Pillai 
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The first issue framed in the case was: “Whether the 
plaintiff has any docus standi to maintain the suit?” ‘The Dis- 
trict Judge decided it in the afirmative. On the merits the 
District Judge held that Kanagammal was the owner of the 
properties and negatived the contention that the properties 
were purchased in her name to screen them from the creditors 
of Paupiah. Although the point was raised again before us at 
the hearing of the appeal we have no hesitation in agreeing 
with the lower court in its finding that the properties belonged 
to Kanagammal and that the trust was a genuine and valid one. 
No serious attempt was made to refute the arguments urged by 
the lower court in its elaborate judgment on this point. The 
finding of the judge that neither the 2nd nor the 3rd defendant 
was a bona fide purchaser for valuable consideration was not 
controverted at the hearing and it is clearly correct, 


The main question argued at the hearing was that raised by 
the rst issue, whether the Revenue Board’s order making over 
the management of the choultry tothe plaintiff was legal and 
valid. Mr. Venkatrama Sastrial contended that the trust must be 
regarded mainly as a religious one, and that the Board had there- 
fore no jurisdiction over it. He urged that the distribution of 
neermoru, &c., to people attending the festival at Tiruvottiyur 
should be regarded as a religious charity. We are clearly of 
opinion that this contention is not correct, The distribution, no 
doubt, is to be amongst those who attend the festival in the tem- 
ple,but it is not to be an offering to the deity and it is not any ce- 
remony which is part of the temple festival itself. ‘The learned 
vakil did not contend that the small provision for making ar- 
chana every Friday to the goddess would make the trust a re- 
ligious one. We therefore confirm the finding of the lower court 
that the trust is not religious in its character. 


The next ground of objection is that, as the endowment in 
this case was not one made before the coming into operation of 
Regulation VII of 1817, its provisions are not applicable and the 
Board of Revenue had no jurisdiction over the endowment. 
Reliance is placed mainly on the preamble to the Regulation and 
Ss. 2,3 and.4.. The preamble sets out the reasons for the 
enactment. of the Regulation and states that considerable en- 
dowments have been granted both by the past and present 


PART VIL) THE MADRAS LAW JOURNAL REPORTS. 309 


Government of the country and by individuals for the support 
of mosques, temples, &c., that there are grounds to believe 
that the produce of suck endowments is in many instances 
being misappropriated, and that it is the duty of the Govern- 
ment-to prevent such misappropriation. It is contended that the 
use of the expression “have been” and “such endowments” 
shews that the Regulation was intended to be applicable only 
to endowments already existing. Wedo not think so. No 
reason has been suggested for restricting the Regulation to 
existing endowments. It isadmitted that the mischief intended 
to be rectified would equally apply to future endowments. ‘The 
preamble merely states the reasons which induced the legislature 
to.enact the Regulation. No inference can be drawn therefrom 
that it intended to confine the enactment, without any apparent 
reason, ‘to existing endowments. Moreover, we are of opinion 
that the enacting portion of ‘the.statute is sufficiently clear to 
cover future endowments. Section 2 vests the general superin- 
tendence of all endowments in land or money granied for the 
support of mosques, ett., in the Board of Revenue. We can see 
nothing in the use of the word “granted” to justify the inter- 
pretation of it as applicable onlyto what had already been grant- 
ed before the passing of the Regulation. Section 3 directs the 
Board of Revenue to take measures “to ensure that all endow- 
ments made * * * are duly appropriated to the pur- 
pose for which they were destined by ‘Government.or the indivi- 
duals by whom-such endowments weve made.” The use of the 
past tense ‘‘ were’? is much relied on by the appellant’s vakil as 
well as the reference in the section to “ public edifices which 
have been erected.” We are of opinion that these words were used 
as applicable at the time when the Board of Revenue would be 
called upon to take action. Happier language might perhaps 
have been used to denote the intended meaning regarding which 
we entertain no doubts, but we have to construe an old statute, 
and it is clear to us that it would ‘not be reasonable to place on it 
the restricted interpretation suggested for the appellant. Our 
opinion is in accordance with the view expressed by Subrahmanya 
Aryar J.in Szvayya v. Ramt Reddz,* with reference to the con- 
struction of Act XX of 1863, although the point was not decided 
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in that case. It is admitted that in several reported cases it was 
assumed that Regulation VII of 1817 and Act XX of 1863 are 
applicable to endowments made after the Regulation as well as 
prior endowments. We overrule this contention. 


The next point urged was that ass uming that the trust is 
not a religious one and that the regulation is applicable to prior 
endowments, the Board of Revenue had still no jurisdiction to 
make over the management to the Taluk Board on two other 
grounds. It was first urged that under Reguiation VII of 1817 
the Revenue Board possesses only a right of superintendence 
and that it has no right of management itself and could not 
therefore make over tha right of the management to the Taluk 
Board. It was further argued that the trusteeship would descend 
to the heirs of the deceased, rst defendant, and that, if it would 
not, the heirs of the founder Kanagammal would be entitled to 
appoint a fresh trustee. We do not think thit these latter con- 
tentions are well founded, but we do not think it necessary to 
decide these questions as we have come to the conclusion that 
the appellant is entitled to succeed on another ground, viz., 
because the Board of Revenue had no power to transfer the ma- 
nagement of the trust without first dismissing the trustee then 
in office. 


It is admitted in the plaint (paragraph No. 4) that the 
Ist defendant accepted the trust and discharged it faithfully 
‘í for some years” and Exhibit J, the power of attorney executed 
by him to the 2nd defendant in 1899, enjoined him to conduct 
the charity in the chattram. It is true that the 2nd and 3rd de- 
fendants have contended in the suit that there was no real trust, 
but the rst defendant having accepted the trust would remain, 
in our opinion, trustee until he was dismissed by a competent 
authority. The Board’s order was passed under S. 5I of 
the Madras Local Boards Act V of 1884. ‘The section empowers 
“the Board of Revenue, with the written consent of the Governor 
‘Cin Council and of the Local Board concerned, to make over to 
“such Local Board the management and supertrendence of any such 
“endowment and thereupon all powers and duties that attach to 
“the Board of Revenue in respect thereof shall attach tosuch Local 
“Board as if such Board had been specifically named in the said 
Regulation,” t.e, under Regulation VII of 1817. The Board of 
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` Revenue, under the provisions of Regulation VII of 1817, un- 
doubtedly had power to appoint trustees for charitable endow- 
ments in certain cases. Section 13 of the Regulation invests the 
Board with power to make the appointment in the case referred 
to in Ss. 11 and 12 Section rz provides that the local agents 
appointed under the Regulation shall report to the Board all 
vacances aud casualties which may occur, and are required to 
furnish the Board with the information necessary to enable it to 
determine the rule of succession applicable to each case. Section 
y2 provides that in cases in which the nomination bas usually 
rested with the Government or with a public officer or in which 
no private person may be competent and entitled to ` make 
sufficient provision for the succession to the trust and manage- 
ment, the local agents are to propose proper persons for the office 
of trustee, manager, or superintendent for the approval and con- 
firmation of the Board, and the Board, according to S. 13, 
is then entitled either to appoint the person or persons nomi- 
nated for their approval or to “make such other provision for 
the trust, management or superintendence as may seem to them 
right and fit with reference to the nature and conditions of “ the 
endowment, ete.” It, however, seems to us clear that the Board 
has no power to ignore the rights ofa person lawfully in office 
as trustee and to appoint another person in his place without 
dismissing him. In Venkatesa Nayadu v. Shriman Shatagopa 
Shri Shata gopa Swami”, it was no doubt recognised that ‘section 
13 gives the Board of Revenue the largest power of making 
“any arrangement which the Board may consider hest adapted to 
“secure the purposes which the Regulation had in view in cases 
“of vacancy.” . In Ganapati Ayyar v. Sri Vedavyasa Alasinga 
Bhattar®, Subrahmanya Atyar and Benson JJ. held that the 
Board of Revenue had power to appoint a hereditary trustee 
where such appointment would not interfere with the rights of 
any existing trustee but had no power to subsequently appoint 
additional trustees so as to affect his rights of management with- 
out good and sufficient grounds for so doing. In Sheik Davud 
Satha v. Hussain Satba*, referred to in the above case, it was 
laid down that a committee appointed under Act XX of 1863 
whose powers of superintendence are similar to those of the Board 
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of Revenue under Regulation VII of1817, cannot appoint addition- 
al trustees where there isa hereditary trustee. These cases recog- 
nize the principle that the Board cannot ignore the rights of ex- 
isting trustees, and in this respect we think there is no diffe r- 
ence between a hereditary and a non-hereditary trustee who is 
equally entitled to a freehold office, It appears therefore to be 
clear that the power of the Board of Revenue to appoint trus- 
tees cannot be exercised to the prejudice of one who is in posses- 
sion of the office under the instrument creating the trust. It is 
unnecessary to consider the argument urged by the learned vakil 
fot the appellant that the Board had no power to manage the 
charities itself, for it is clear that, even if that were so, itis en- 
titled under S. 51 of Act V of 1884 to make over to a local 
body not only its power of superintendence but also the manage- 
ment of any endowment. This power of making over the ma- 
nagement to a local Board would only be’ an exercise of the 
Board’s right of superintendence, and the section apparently 
empowers the Board to make over to a local board both the 
management, in virtue of its right of superintendence, and its 
own tight of superintendence. This was expressly decided in 
The Chairman, Municipal Council, Rajahmandry v. Sasurla Ven- 
kateswarulu? by Miller and Munro JJ. with reference toa similar 
provision in the district Municipalities Act IV of 1884, S. 26, 
and by Benson and Krishnaswam Aty ar JJ. in Nilayathakshi 
Ammal v. Taluk Board of Mayavaram, where the question arose 
with respect to S.51 of Act V of 1884. The order of the 
Board of Revenue in this case would clearly have been valid if the 
rst defendant, Paupiah, had been dismissed by the Board. They 
had the power to dismiss him and there can be no doubt that 
Paupiah’s misconduct would have fully justified his dismissal. 
But, as stated above, we are unable to hold that it had the right 
to pass orders transferring the management under S. 51 of 
Act V of 1884 while the rst defendant was still the trustee and 
there was no vacancy with respect to the office. The rst defen- 
dant, the trustee, having died since the institution of the suit and 
his representatives, the 4th and sth defendants, having no right 
under the will to succeed to his right of management, it will, no 
doubt, now be open to the Board of Revenue to transfer the 
management to the Local Board under S. 51 of the Act. 
L (1907) I.L,R. 31 M, JII. = 2. (1910) 20 MI,.J. 885. 
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But for the reasons we have given above we are constrained 
to hold that the Talug Board obtained no valid rights under 
Exhibit C series which would entitle it to sue for the 
recovery of the properties, and we must reverse the judgment of 
the lower court and dismiss the suit but without costs in the 
circumstances of the case, 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


Present:—Sir Charles Arnold White, Xô, Chief Justice, and 
Mr. Justice Sankaran Nair. l 


C. Ramanjulu Naidu and another .. Appellants* 
v. 
C. Aparanji Ammal eh Respondent. 


Easement—Right ta light and air—Right of action—Speci fic ‘Relie f Act, 
Ss. 54, 56—lnjunction—Damages 

In cases of obstruction to light and air, injunetion is the rule; and 
damages the exception. A 

‘There is no rale of law that the plaintiff will not be entitled to an in- 
junction if he can so alter or rearrange his house-as to neutralize the effeet, 
of the defendant's building. 

Held also that, in the circumstances of the case; whether the Indian 
law as contained i in S. 28 of the Easements -Aet is wider than the English 
Law as laid down in Colls v. Home and Colonial Stores, Limited) or not, 
the test laid down by the English law was satisfied in the ease and that 
the plaintiff was entitled to an injunction. 
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Appeal from an order and judgment of Mr. Justice 


Baewell-in the Ordinary Original Civil Jurisdiction of this 
Court. 


M. D. Deva Doss instructed by Konganadham Nardu and ` 


Ftrumalat Pillay for appellants. 

C. F. Smith, instructed by Branson and Branson for 
respondent. : 

This appeal coming on for hearing the Court daise the 
following 

JUDGMENT :—Chref Fustee:—This is an appeal from 
a decree of Mr. Justice Bakewell directing the defendants 
to remove a certain wall which is marked in the plan, and per- 
petually restraining them from erecting any wall or building so 
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as to obstruct the access of light and air through the three 
openings on the southern wall of the plaintiff's house. The alle- 
gation in the plaint—paragraph 4—is:— That the defendants 
have recently commenced to erect on the first floor of their house 
a structure which is calculated to interfere with the plaintiff's 
right of light and air to the windows, doors and rooms on the 
southern side of her house, which right the plaintiff claims as a 
right by reason of her house having been built for upwards of 
20 years, and thereby having acquired by peaceable enjoyment 
a right of light and air thereto.” 

Now, three points were taken in appeal. The first point 
was that the plaintiff had not proved 20 years’ enjoyment of the 
right by way of easement. The second point was that, assum- 
ing 20 years’ enjoyment was proved, there was no such damage 
as would give to the plaintiff a right of action with reference to 
the acts done by the defendants. The 3rd point was that, 
assuming there was a right of action, the proper remedy was by 
way of damages, that the injunction was improperly granted: 
and that that injunction should be dissolved. 


Now, the first point was not very seriously contested. A 
Municipal document was put in which goes to show that the 
building was originally constructed in 1888 or 1889. Two 
witnesses were called with reference to this part of the case on 


. behalf of the plaintiff. One was the man who actually built the 


house in question. He said he built it 20 or 22 years ago for 
Andoo Chetty. In cross-examination he no doubt said that he 
could not say whether it was 16, 18, 20 or 22 years ago that he 


‘built the house. Another witness was called on behalf of the 


plaintiff with regard to this question, He was the plaintiff's 
agent who looked after her affairs in Madras. He said that “the 
house was built 20 or 25 years ago. I remember it being built. 


. The whole house was built then.” As to the time when the 


house was built he was not shaken in cross-examination. 


Then, with regard to the question whether the house had 
continued to be the same as it was originally constructed, the 
first witness, who was the builder, said: “I saw the house thig 
morning, and there was no alteration since Andoo Chetty’s death 
and he also said *‘ during Andoo Chetty’s-.time no alteration was: 
made.” The other witness said : “ No alteration has been made 
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“in No. 8. It exists as it did 20 years ago.” It was suggested 
that some of the sons of Andoo Chetty were alive and that they 
might have deen called. This is a fair observation. Still, I think 
there is evidence to show that the plaintiff has had 20 years 
enjoyment of the easement right which she claims in this case. 
Therefore, I agree with Mr. Justice Bakewell’s finding as to that. 


Then, as regards the second question, that is, whether the 
tight by way of easement is established by the evidence. It is 
argued that the erection of the wall did not cause such damage 
to the plaintiff as would give her a cause of action. Now the 
finding of fact by the learned judge isin the following terms— 
(paragraph 3 of the judgment) :—“ I think it ‘is clear that the 
wall complained of by the plaintiffis not intended to form part 
of a building, but is a bare wall intended to obstruct the access of 
light and air to the openings in the plaintiffs southern wall, or 
at most to secure privacy to defendants’ house. ‘The wall is 
practically flush with the plaintiff's wall and prevents the 
verandah windows from being opened, and this not merely dimi- 
nishes the amount of light and air coming tothe openings in 
plaintiff's house, but practically prevents all access of light and 
air to them and thus totally deprives him of the right which he 
has hitherto enjoyed. Itis obviously of considerable importance 
to the plaintiff to maintain the access of light and air to this 
central wall of his house unimpaired, and that the opening at 
` the top is not sufficient to compensate him for theloss of the 
side light and air. Itis possible that little direct sun-light 
passes through the grating No. 3, into this wall, since it faces 
towards the south but a considerable portion of diffused and re- 
flected light must pass through it and of course it would re- 
ceive the direct southern breeze which in Georgetown is a 
matter of considerable-importance.” 

Now, the learned Judge does not discuss the evidence in de- 
tail with regard to these three openings with reference to which, 
the plaintiff says, access of light and air has been obstructed. I 
think. I may say that on the evidence and on the admission 
made by learned counsel the matter stands thus: ‘There are 
three apertures ur opegings on the southern side of the plaintiff's 
house. The first is the southern end of a verandah which is 
protected by shutters, The verandah is open on the eastern side 
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oer a and it is also öpen on the northern side, and, of courge; light 
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and air find their way toth is verandah on the eastern side toa 
considerable extent, as fhe verandah is oblong, and to a less ex- 
tent on the northern side. Then the second qpening is of the 
nature of a grating which affords sotwe degree of light to the 
privy. It is not clear on the evidence, and there is no findingas - 
to whether there is any other means for the access of light and air 
to this privy. The house contains two privies. There are certain 
openings which provide for access of light and air to one 
of the. privies; but whether it is the upper privy, or the privy 
which is furnished with the grating which the plaintiff says has 
been blocked up, is not clear. The third opening is an opening 
into something in the nature of a quadrangle, which contains an 
opeying on the top looking towards the sky which is pro- 
tected by bars and an opening to the south also protected by 
bars which the plaintiff says has been blocked up by the erection 
of the wall by the defendants. It is not suggested that there is 
any. other means for access of light and air to the quadrangle or 
“ well” as the Judge calls it, except the light and air which 
comes from the top or fram the opening which has been blocked 
up. Ina sense, the facts are not disputed, or, at any rate, are 
not in dispute on the question—that the wall built by the defen- 


’ dantsis flush with the southern side of the plaintiff’s house. The 


learned counsel for the defendants said the distance was about 7 
inches from the grating. At any rate it is not contested that the 
finding of the learned Judge that the wallis practically flush is 


„not justified by. the evidence. So it is perfectly clear that the 


erection of the wall lad the effect of blocking up light and air to 
these openings into the plaintiff’s house on the gouth. 

There isthe further question,—having regard to the other 
means of access for light and air, what is the effect of the block- 
ing upof the opening on the southern side? And for that 
purpose an expert witness was called on one side, and another 
expert witness was called on the other—both gentlemen of long 
experience and unimpeachable integrity. As usually happens 
with regard to evidence of this character, the witnesses differ. 


There is contradictory evidence of the question as to how 
far the conditionofthe premises with reference to light and air, 
having regard to the ether means of access for light and air, was 
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affected by the wall which the defendants had built. I do not Bene 

think it necessary to go through the evidence in detail. ae 

Mr. Reynolds, who was called for the plaintiff, speaking of risen 
the verandah, no doubt said, in cross-examination: “ In the oo Ghier 

` verandah itself I should think there would be enough light for Justice. 

ordinary purposes if the south window were closed.” It is perhaps 

unfortunate that the two experts did not make their inspections 

under exactly similar conditions; because Mr. Reynolds who 

was examined for the plaintiff seemsto have made his inspec- 

tion between 5-30 and 6 30 P. Me, and. Mr. Pogson who was 

examined for the defendants made his-inspection between 2-30 

and 3 P. M., when the light would be much stronger. Mr. Pog- 

son, in his examination-in-chief, said: “ The closing of these 

verandah windows will hardly affect light and air to the 

verandah at all.” Then with regard to the latrine he says: ‘ If a 

small window were put on the eastern side of the latrine, it would 

be sufficient to light it. That piece of evidence goes to suggest 

that there is, in fact, no other means of light to the privy except 

the grating on the south which the plaintiff had blocked up. 


Now, taking the learned judge’s finding of fact in connec- 
tion with the admissions made in court and in connection with 
theevidence to which I have referred--I do not profess to have dealt 
with the evidence exhaustively, but, taking all these together— 
speaking for myself, I am prepared tohold on these facts that, 
applying the test which is laid down by the House of Lords in 
Colis v. Home and Colonial Stores, Limttied * the plaintiff 
lias a right of action. It is said there that to constitute an action - 
able obstruction of ancient lights, it is not enough that the 
light is less than before. There must be a substantial deprivation 
of light enough to render the occupation of a house uncom- 
fortable according to the ordinary notions of mankind. 

Now, Mr. Smith has contended on behalf of the respondeut 
that under the law of India her tights with reference to the 
easement which she acquired by prescription are wider than 
under the English law as laid down by the House of Lords in 
the case I have just referred to. Herelieson S. 28 of the 
Easements Act. I do not propose to discuss this question or to 
express an opinion with regard to it, because, as I have said, I 


I, (1904) App, Cas. p. 179 at 182. 
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am willing in the present case to adopt the test laid down by the. 
House of Lords and applying that test I hold, on the facts, that, 
here, there has been a deprivation of light enough to render the 


The Chief 0CCUpation of the house uncomfortable according to the ordi- . 


Justice. 


nary notions of mankind. 


That therefore disposes of the second question. Now, the third 


question raised in appeal is one which, in my opinion, is of greater 


difficulty. The learned counsel for the appellant has argued, 
with great ability, that even if weare against him on the other 
two points, the proper relief to be given to the plaintiff in this 
case is damages, and that an injunction is not the remedy which 
this court ought to grant. He relies upon Ss. 54 and 56 of 
the Specific Relief Act. Section 54 says :“ Subject to the | 
other provisions contained in, or referred to by, this chapter, a 
perpetual injunction may be granted where the invasion of the 
right is such that pecuniary compensation would not afford 
adequate relief.” Section 56 says that “ an injunction cannot be 
granted when equally efficacious relief can certainly be obtained 
by any other usual mode of proceedings.” Counsel relied upon 
the judgment of this court in the case of Boyson v. Deane. 
There, Mr. Justice Sheppard, with reference to the Engish law 
says: “ There the right to an injunction is the prima facte right. 
Here in India an injunction is not to be given when the remedy 
in damages is considered adequate.” With regard to the appli- 
cation of the test, the learned judge points out that the test is 
practicaliy a difficult one to apply. I refer to page 254: “On 
the one hand,” he says “ there can be no disturbance of an ease- 
ment on which a pecuniary value cannot be placed because it is 
always possible to ascertain the difference in the selling value of 
the property brought about by the obstruction of which com- 
plaint is made. On the other hand, if the phrase means ‘such a 
compensation as would, though not in specie, in effect place the 
plaintiffs in the same position in which they stood before,” it 
would, as observed by Farran J., be difficult to, predicate of any 
material obstruction to ancient lights that pecuniary compen- 
sation could bring about that result.” If 1 had to decide the ques- 
tion whether the equitable jurisdiction of this court on its 





b (1898) LL.R. 22 M, 251. 
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amanjulo 


original side is restricted or cut down by the express provisions of “Naidu 


the Specific Relief Act, I should certainly take time to‘ consider 
the question further. No doubt that is the view which was taken 


ve 
Aparanji 
Ammal. 


by Mr. Justice Sheppard in the Madras case to which I fhe Chief 


have referred, and it was the view taken in the Bombay cases to 
which the learned counsel for the appellants has referred us, 
viz., Dhungibhoy Cowasjyt Umrigar v. Lisboa! and Ghansham 
Nilkant Nadkarni v. Moroba Ramchandra Pat*. I confess I am 
not altogether satisfied that that is the law, and I find a pas- 
sage in BANERJEE’s work on “Specific Relief” to which my 
learned brother has referred me. I do not read the whole pas- 
sage. Itruns: (page 754)—‘‘ The result of the recent cases, 
truly observes Mr. Nelson, is to make injunction the rule and 
damages the exception. The Specific Relief Act, however, was 
‘framed at a time whena more restricted view of the equitable 
jurisdiction seems to have prevailed, and it has even been 
suggested at Bombay that in cases before courts subject to this 
Act later Euglish decisions have no application. But this 
suggestion has been repudiated at Allahabad, and it is hard to 
see why in interpreting and applying the provisions of an enact- 
ment admittedly based upon the principles of English equity 
jurisprudence, the latest and most approved authoritative 
expositions of those principles should not be resorted to.” I do 


not propose to discuss this question or to express an opinion ` 


with regard to it, because, for the purposes of the present case, I 
am prepared to adopt the test adopted by Mr. Justice Sxpseard 
in XXII Madras, and to deal with this case on the assumption 
that the plaintiff must show that adequate compensation cannot 
be given her by way of damages. On the facts here I am pre- 
pared to hold that seeing that the wall is admittedly built fush 
with the plaintiff's ‘house and that the effect of this is, so far as 
the means of access for light and air on the southern wall are 
concerned, to prevent them entirely, and, applying the test in 
a common ‘sense way, lam prepared to hold on thé facts that 
this is nat.a case in which adequate compensation can be given 
by way of damages, or a case in which equally efficacious 
relief can certainly be obtained by some other usual made of 
proceeding. 








I (1888) LL Ri 13 B. 252, . 2 (1894) LIR 18 B. 474 at P 488; 
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One word with regard tothe observation of Mr. Justice 
Sheppard in XXII Madras (page 255). There he says : “I think 
it is most important that no attempt has been made to prove that 
the plaintiffs cannot * * * so alter orre-arrange * *- * as 
to neutralize the effect of the defendant’s building. If this is 
possible, I do not see-how the plaintiffs can say that compensa- 
tion in money will not afford them adequate relief.» Now, the 
learned judge cites no authority for that proposition and the 
learned counsel for the appellants has cited no authority. With 
great respect, as at present advised, I should not be prepared to 
assent to that proposition oflaw. I think I have dealt with all 
the questions which have been raised excepting the question of 
costs. I am always geluotant to interfere in the matter of costs- 
which are in the discretion of the learned judge. In this case 
the learned judge gave the plaintiff costs upon the higher scale. 
Now, the rule empowers the judge to award costs on the higher 
scale for special reasons. The learned judge says—’ The defen- 
dants must pay. the costs of suit * * Under the circumstances I- 
direct them to be taxed on the higher scale.” He gives no rea- 
sons why costs on the higher seale should be given and I must. 
say, speaking for myself, I fail tosee any circumstance in this 
case which constitutes ‘' special reasons” within the meaning of. 
the rule.. . If the learned judge had specified any spe idl redsons- 


‘I should: certainly not be disposed to interferé ; but, as he has 


not, I think the plaintiff should only have costs on the lower 
scale: Subject to that, I am of opinion that this appeal must be 
dismissed with costs, : 
. Sankaran Natr J.:—Tagree. 
IN THE HIGH COURT OF JUDICATURE, AT MADRAS. 
Présént :—Sir Chartes Arnold White, Kz, Chief Justice, and 
Mi. Justice Abdur Rahim. 


Marudaga Nachiar (died) & others .« Appellants* 
IN APPEAL No. 108 OF 1904. 
(Plaintiff (deceased) 
v. S$ and legal represettative 
: of the plaintiff (deceased) 
’ Savadi Tirumalai Kolundu Pillai” .. Respondents 
(Defendants 
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Hindu law— Widow, powers of —Decree against widow—Execution sale— 
Interest sold—Question of fact—C ‘onsiderations—Debt—Onus of proofaf ne- 
cessity— Widows rights over net income—Compound interest on debt—Court 
sale and voluntary sale by widow—Manager, powers of alienation—Alience's 
rights. 

Where a decree is obtained against a Hindu widow, even ifthe decree 
is based on the widow’s contract and does not give a charge ou the husband’s 
estate and the reversioners had not been made parties to the suit or execu- 
tion proceedings, the decree-holder would be entitled to have the entire 
estate sold, and if in fact the entire estate was sold and bought by the pur- 
chaser, the reversioners could not defeat the purchaser. There is no differ- 
ence in this respect ; between a court sale and a voluntary sale by the widow 
for the discharge of the husband’s debt. [Giribala Dassi v. Srinath Chandra 
Singh!, Narana Maiya v. Vasteva Karanta’ disapproved.] The real question 
in all such cases is what was in fact sold: and that question is one of fact. 
The sale certificate is, though an important piece of evidence on the ques- 
tion, yet not conclusive. The frame of the suit, the judgment, the decree, 
the execution proceedings, the advertisements for sale, the adequacy or in 
—adequacy of the purchase-money and the conduct of the parties, are all 
circumstances which may legitimately be considered in the determination 
of the question. [Boistub Churan Tevareev.Govind Parshad Tewaree®; Asmat 
Bibee v. Ram Kant Roy Chowdhry*; Anktu Ram v. Nand Kishore’; Nagen- 
derchunder Ghose v. Sreemutty Kaminee Dossee®; General Manager of the 
Durbhanga Raj v. Maharaj Coomar Ramput Singh’; Kistomoyee Dassee v. 
Prosunno Narain Chowdry®; Baijan Doobey’s case*; Jugal Kishore v. Jotendro 
Mohun Tagore}; Deendayal's case%*; Suraj Bunsi Koer v. Sheo Persad 

Singh; Girdhari Lal v. Kuutoo Lal\8; Simbunath Pande v. Golap Singh; 
Pettachi v. Chinnatambi15; Diulat Ram v. Mehr Chand*8; Nanomi Babuasin 
v. Madhun Mohunt" ; Mahabir Pershad v. Moheswar Nath Sahai?! ; Bhagout 
Pershad Singh v. Girja Koer 2"; Abdul Aziz Khan v. Appayasami Naicker®°; 
Jiban Krishna Roy v. Brojo Lal Sent; Brojo Lal Sen v. Ti iban Krishna 
Roy'4; Narana Maiya v. Vasteva Karanta»; Giribala Dassi v. Srinath 
Chandra Singh; Veera Soorappa Nayani v. Errappa Naidu3*®; Devji v. 
Sambhu®4; ref, to.) 
The mere description ofthe widow as Zamindarini is in no way a determin- 
ing factor to lead to the inference that the interest sold was the whole estate. 
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A Hindu widow is entitled to the entire net income of the husband's 
estate after the payment of peishcush and other similar charges; and she is 
not bound to pay her husband’s debts out of her income. [ Ramasami Chetty . 


v. Mangaikarasu Nachiar; Debi Dayal Sahoo v. Bhan Pertayp Singh; 
ref. to.] 


A Hindu widow can agree to pay compound interest on loans contracted 
by her for necessity, and it depends on the exigencies of the circumstances 
in which aloanis incurred whether a provision for compound interest 
should be held to be reasonable or otherwise. [Hurro Nath Rai Chowdhri 
v. Randhir Singh.) 

Where the question of necessity for an alienation by a widow is raised 
after a long lapse of time (as in this case 40 years) it would be unreasonable 
to insist on strict and definite evidence of necessity, and it is not the law that, 
ifa person dona fide lent money on the security of the estate in order to 
enable the widow to meet the Government dues, he mustlose his money 
unless he can show that the widow’s difficulties had not been brought about 
by gross mismanagement. 

The law on the powers ofa Hindu father, manager of the family and 
widow to bind the entire estate by his or her dealings and the rights of the 
aliences, reversioners and others examined and summarized. , 

Appeals from the decree of the Subordinate Judge’s 
Court of Tuticorin in O. S. No.-55 of rgot. 

S. Srinivasa Atyangar for appellant. 

The advocate-General (P. S. Stvaswamy Aiyar), V. C. Sesha- i 
chariar and T. R. Venkatrama Sastri for respondents. 
` The Court delivered the following 

‘JUDGMENT :—In A. No. 108 oF 1904. The plaintiff, as 
a Hindn reversioner, sues for the recovery of the properties 
specified in Schedules A, B,C and. D to the plaint and 
forming the impartible ancestral polyam of Naduvakurichi 
from the various defeudants who claim to be entitled -to 
the lands in their respective’ possession under sales in 
execution of decrees passed against one Thangama Nachiar, 
widow of the last Zemindir Kuthala Thevar, or by virtue of 
alienations made by her. The plaintiff is the daughter of 
Kuthala Thevar, and though the legitimacy of her descent was 
questioned in the Subordinate Judge’s court, his finding in her 
favour on the point has not been contested before us. Kuthala 
Thevar died in October 1856 and his widow in 1899. The 
present suit was instituted in Igor. The Subordinate Judge 
has dismissed the suit so far as it relates to properties incited: 








T. (1894) L.L.R. 18 M. 113. 2. (1904) I.L.R. 31 C. 433: 
3 (4891) I L. R, 18 C. gr. 
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in Schedules A, B and D and has given a decree to the plaintiff 
with respect to lands in Schedule C. The plaintiff has pre- 
ferred an appeal (No. 108 of 1904) from that portion of the judg- 
ment which is’ against her, and the defendants Nos. 1 and 2, 
who are in possession of the properties of Schedule C, have 
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appealed (No. ro7,of 1904) from so much of the judgment as - 


affects them. We shall first deal with the questions raised with 
reference to properties comprised in Schedules A and D and B, 
and the‘first question in this connection that has to be consi- 
dered is whether the.sales of those properties were due to rea- 
sons binding on the estate. In this connection it is necessary to 
narrate some of the more important facts connected with the his- 
tory of the Zemindary since the death of Kuthala Thevar. On 
the death of Kuthala Thevar there was a contest between the 
_ plaintiff and. the widow as to the right of succession and the 
matter came under the cognizance of the Revenue authorities. 
The Collector reported to the Board of Revenue on the 14th 
January 1857 supporting the plaintiff's claim, but the Board re- 
cognised the right of the widow to succeed tothe Zemindary. 
It appears that pendiag decision of the rival claims the Zemin- 
dary was kept under the direct management of the Revenue 
Department. The widow was put into possession early in 1857. In 
1861 the plaintiff joined by her husband instituted a suit (No. 9 
of 1861) against the widow seeking to have it declared that cer- 
tain debts were not binding on the estate and to recover posses- 
sion of the Zemindary from the widow on the ground of mis- 
management and waste. The suit was heard by Mr. Goldie, 
Civil Judge of Tinnevelly, and he dismissed the suit by judg- 
ment pronounced in February 1863. He held that though with 
proper economy it was not necessary for Thangama Nachiar to 
contract a particular debt of Rs. 3,000 on the security of the es- 
tate, it was not proved that she had been guilty of such waste 
and mismanagement as to render her liable to forfeit the family 
estate. He further found it proved by documentary and oral 
evidence that the other debts, the validity of which was impea- 
ched by the plaintiff, had been incurred for purposes binding on 
the estate. It is necessary to state the details regarding those 
debts since itiis contended that most of the alienations in question 
in this suit were mainly due to those debts. It was found by 
Mr. Goldie that Kuthala Thevar, the Zemindar himself, was 
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` Rs. 2,900 in order partly to discharge certain debts owed by the 
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indebted to one “Muthukaruppan Chettiar (3rd defendant in the 
suit of 1862) in the sum of Rs. 2,100 and the widow borrowed of 
the same Muthukaruppan Chettiar Rs. 3,400 in 1858 to pay’one 
Sadasiva Tharvadiar from whom she had previously borrowed- 


Zemindar to several persons and partiy to pay the Government 
revenue. So the widow executed’ two bonds in favour of 
Muthukaruppan, one for Rs. 4,811 and the other for Rs. 700. It” 
appears ftom the evidence that Muthukaruppan Chettiar insti- 
tuted a suit to recover Rs. §,000 on the bond for Rs. 4,806 and 
obtained a decree by consent on the 24th December 1858 for ` 
Rs. 5,300 to be paid in six.instalments. Kuthala Thevar also owed 
Rs, 1,821-14-10 to one ‘Thanappen Chettiar (4th defendant in the 
suit of 1861) and this debt was transferred to one Vythilingam 
Pillai (5th defendant in the suit of 1861) and another debt of 
Rs. 4,400 embodied in aconsent decree and admitted by the 
plaintiff's pleaders in the suit of 1861 to have been almost err- 
tirely contracted by the Zemiudar, was transferred to the same 
Vythilingam Pillai by Sadasiva Tharvadiar who himself was 
assignee of one Uthaman Chettiar (and defendant in that suit). 
Thus we have it that it was established before Mr. Goldie in 
1863 that the debts for which the widow executed bonds in 
favour of Muthukaruppan Chettiar for Rs. 4,800 and Rs. 700 
Tespectively and the sums of Rs. 1,821 and Rs. 4,200 which the 
widow owed to Vythilingam Pillai were debts binding on the | 
inheritance, being in the most part incurred by the last Zemin- - 
dar himself and toa small extent by the widow for the payment 
of peishcush. l 


The decree in execution of which properties in Schedules A 
and D were sold was obtained by one Ramalinga . on a,-bond — 
(Exhibit II a) for Rs. 20,000 executed in his favour by the widow 
on the 9th February, 1865. The bond recites that the amount 


.was borrowed to discharge - decree-debts due to Vythilingam 


Pillai and Muthukaruppan Chettiar which in the litigation of 
1861 were held to be valid and binding‘on the estate. On the 
date of Exhibit III@ the judgment-debt of Rs. 4,400' due to 
Vythilingam Pillai amounted to Rs. 6,493 and the other debts of 
Rs. 1,821 due to him amounted to Rs. 2,91 5 and the decree. 
debt for Rs. 5,300 due to Muthukaruppan Chettiar amounted to 
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Rs. 11,426, in all sometinne over Rs. 20,000. Ramalinga ob- 
tained a decree for Rs. 26,574 odd in a suit No. 5 of 1868 insti- 
tuted under the provisions ‘of the Registration Act onthe bond: 


-~ for. Rs 20,000 and in execution thereof properties in Schedules - 


` A and D were sold and purchased by Ramalinga Mudaliar him- 
self in August 1870 for Rs. 24,500. Ramalinga sold six villages 
of Schedule A to the 3rd defendant in 1879 for Rs. 11,500, the 

- remaining one village in that schedule to the 4th defendant in 
1885 for-Rs, 22,000 and the properties mentioned in schedule D 
to the grandfather of defendants Nos. 196 to 108 in September 
1869 and January 1870 for Rs. 2,400. We may at once mention 
here that it is not suggested that the judgments-debts owing to 
Vythilingam Pillai and Muthukaruppan Chettiar have not been 
discharged, and it is not shown that those debts were satisfied 

“out of money other than that borrowed from Ramalingam 
Mudaliar. 


, The history of the properties comprised in Schedule B is 
briefly this; on the 25th October 18-3 one Purnalingam Pillai 
purchased these properties at a court auction in execution of a 
decree obtained against the widow ina suit (No. 87 of 1870) insti- 
tuted by. the sons of one V. Perumal Pillai on a bond executed 
by. the widow in the latter’s favour on the 7th’ June 1862 for 
Rs. 2,600, The sth defendant who is now in possession of these 
lands derives ber title’ though certain transfers from Perumal 
- Pillai. It is stated in the bond that the sum of Rs. 2 133€-11-8 
"| was wanted for the payment of peishcush, the balance Rs. 263-4-0 
being paid to the widow in cash, We may state here that it 
. is abundantly clear from the evidence alluded to in paragraphs 
74-and 77.0f the Subordinate Judge's judgment that up to June 
‘1862 the arrears of peishcush amounted to generally Rs. 2,000, 
_ that the Revenue authorities had been pressing for payment and 
the widow complained of her inability to make collections 
‘owing to the obstructions of other persons, and that by the 
sth. August 1862 she paid the peishcush. 


‘On the question of necessity, one of the points for determi- 
nation is what was the income of the Zemindary derived by the 
widow at the time of the transactions which are in question, £. e., 
broadly speaking, between 1857 and 1862 and whether the widow 
was in possession of the jewels and cash of the value of Rs. 10,000, 
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M s ; d : 
Nrudaga On the latter question the Subordinate Judge rightly ob- 


v. serves that it is difficult to accept the statement of the plaintiff 
Savadi ‘i ë : S : eae 
Tirumalai in this suit, having regard to the fact that in the plaint in the 
ee suit of 1861 she had stated that the value of the moveables - 
which came into possession of the widow was only Rs. 710, and .. 
we have therefore no hesitation in agreeing with the lower” 
court in its conclusion—and in fact that conclusion was not 
seriously challenged before us—that the plaintiff has failed to 
prove her allegations on this point. tow 
As regards the income of the Zemindary duting the period” 
of the transactions in ‘question the matter is left in ‘obscurity 
and we feel that with the materials available to us it is not Destin 
ble to form an accurate estimate of it. Swe, 
The plaintiff, in her plaint in the suit of 1861, stated that the 
villages and the Zemindary “ yielded” an income of Rs. 5,400 
including the peishcush thereon, which is Rs. 3,028-1i-8-pef | 
annum, and this is understood by the court below to mean that 
the income of the Zemindary was Rs. 5,400 out of which the 
peishcush of Rs 3,028 was to be paid. The net income.of the i 
Ayan lands is mentioned as Rs. 1,000 a year. Therefore the 
actual net income of the entire properties which came into the’ : 
possession of.the widow was according to the plaintiff’s statement, 
in 1861 about Rs. 3,000 a year. But Mr. Goldie states in his _ 
judgment that according to the statement furnished by the 
pleaders of Thangama Nachair the income of the Zemindary 
was Rs. 15,000 and, relying on that statemen, the says that the 
widow was in enjoyment of a large income and that she was 
under no necessity to borrow a sum of Rs. 3,000. b 
Exhibit XXVI4,a statement dated the roth Décembér 1868,: 
showing the proportional share of peishcush fixed for each vil- 
lage in the Zemindary, and Exhibit XXVI c, an account dated , 
the roth May 1869, showing the division of the Zemindary, give’ i 
Rs. 14,173-11-9 as the income of the Zemindary. If the above 
be taken to represent the gross actual income out of which. 
figures the peishcush of Rs. 2,000 odd and the collection charges `? 
and road-cess, which according to the defendants’ ¿th witness, the ~" 
Kurnam of Naduvakurichi Kaspa, amounted, in his experience 
of 1 5 years previous to the present suit, to Rs. 1,000 and Rs. 400 
respectively, altogether to Rs. 1,400 on the average—and the 
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collection charges in 1863 would certainly have been less and not Marudaga 


Nachiar 
more—the net income of the Zemindary would be between v. 
Re -12,500 and Rs. 13,600 a year. : Pitas 

Kolundu 


>‘, 2 The learned Subordinate Judge however assumes—we say, Pillai. 
~ assumes because he does not refer to any evidence on which he 
_. ,telies in this connection—that the plaintiffs statement in 1863 
is correct and seeks to explain away the statement filed by the 
“widow's pleaders and the finding of Mr. Goldie based thereon 
_ by, suggesting that the Rs. 15,000 ‘ apparently include probable 
income of waste lands, etc.’ The latter suggestion is supported to 
? ‘this extent by Exhibit XXVI 4 that the income as given therein 
is both of the cultivated and waste lands. But that docu- 
"ment does not show either the amount of income from the waste 
_.latids or its proportion to the total income or that it isa mere 
“estimate of probable income and not a statement of the actual 
income. The Subordinate Judge does not rely upon any evidence 
_ to support his conclusion on this point. He does not find at least 
expressly what portion of that income of Rs. 15,000 represents 
merely possible income of waste lands. The learned Advocate- 
‘General who appeared in this appeal for the defendants Nos. 3, 
-4 and 106 to 108 relies on Exhibit XV which is a cadjan jama- 
bandy account for Fasli 1267 (1856-7) as showing the total jama 
of Naduvakurichi Zemin for Fasli 1266 to be Rs. 2,505 and that 
for Fasli 1267 to be Rs. 4,534 and on Exhibit XXVI series 
_ which purport to be an abstract of the income of cultivated land 
aid- probable income of uncultivated land of each village as 
showing that in estimating the total'income the possible income 
' from waste:land which for one Fasli (73) is given as about 
- . Rs, 8,000 must have been included. The learned Subordinate 
Judge found himself unable to place any reliance on these cadjan 
_ accounts and we are not prepared to say that he ought to have 
“acted upon them. The defendants’ witness No. 4 who produces 
these papers admits that he is in possession of all the accounts 
~> from the very beginning, and his explanation as to why he has 
selected only the jamabandy account for 1267 is not to our minds 
altogether satisfactory, though we are not prepared to hold that 
the other accounts have been wilfully suppressed. And as to 
Exhibit XXVI series there is no evidence as to why and for 
what purpose those abstracts came to be prepared and there is no 
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means of verifying whether such abstracts are accurate. There 

is indeed no guarantee of their correctness from anything that 
appears iu the evidence. We agree with the Subordinate Judge 
that the defendants ought to have asked the defendants’ witness 

No. 4 to produce all the various .kinds of accounts for all the 

years covered by the transactions so that the question of actual 

income might not be left in doubt. The defendants’ witness. 
No. 4 says that the cadjans produced are the originals in the 

handwriting of his father who held the office of Kurnam before 

him, but that the fair copies which were sent to the Zemindar’s 

office would alone contain his father’s signatures and the dates 

of transmission. No proper explanation is forthcoming why such 

copies transmitted to the Zemindar’s office, which would in that 

ordinary course come into possession of the purchasers of the 

properties, have not been produced. 


Now to turn to the evidence of the defe: dants? witness No. 
4 as to the income of the Zemin: he says that for the 15 years of 
which he had experience the actual income has been Rs. 10,000 
out of which, if we deduct the amount to be paid for peishcush 
Rs. 3,128, for road-cess Rs. 400 and the collection charges 
Rs. 1,020, the net income left would be about Rs.:s,500. In 
the absence of any proof the defendants, in our opinion, are not 
entitled to ask us to assume that during these years the clear 
realisable income of the Zemindary was substantially less than 
Rs. 5,500 

We now proceed to deal with the questions which rise with 
respect to the properties in schedules A and D. In our opinion 
the Subordinate Judge is right in holding that Rs. 20,000 was > 
actually borrowed under Exhibit ILI æ and that the debts for the 
payment of which the amount purports to have been borrowed 
were in fact so discharged. The transaction took place as far 
back as 1865 and all the parties to the transaction and the attes- 


_ tors to the bond are dead and it would not be reasonable under 


the circumstances to expect any direct evidence. on either of the 
points. Butitis not suggested that those creditors have not 
been satished or that they have been paid otherwise than with 
the money borrowed from Ramalinga as recited in Exhibit 
III a. It is not proved that the widow inherited cash or valua- 
able moveabes, and she had been complaining that she was 
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obstructed in making collections and had been borrowing money 
in order to pay peishcush. These circumstances combined with 
the fact that she and the plaintiff, the next reversioner, were on 
very unfriendly terms would make it improbable, quite apart 
from the question whether the widow wasin fact unable to meet 
the Government’s and other lawful demands with the receipts 
from the Zemindary, that she should have discharged the debts 
mainly incurred by the late Zemindar out of her own income 
which she would neither be legally bound nor inclined to do. 
That a Hindu widow isentitled to the entire net income of the 
estate after the payment of peishcush and other similar charges 
and is not bound to pay her husband’s debts out of her income 
is well-established (see Ramasamz Chetty v. Mangatkarasu 
Nachiar* and Debt Dayal Sahoo v. Bhan Pertap Singh?, and 
has not been disputed by Mr. S. Srinivasa Iyeugar, the learned 
vakil forthe appellant. Now the debts for the payment of 
which Rs. 20,000 was borrowed from Ramalinga having been 
traced almost entirely to Kuthala Thevar, the other contention 
of the appellant which remains to be considered in this connection 
is whether the provision for payment of compound interest at 12 
p. c. in the bond, Exhibit III a, is so unreasonable that we must 
hold that the widow could have been under no necessity to 
borrow on such terms. It is even contended that a Hindu widow 
is not entitled to agree to the payment of compound interest. But 
there is no authority for such an absolute proposition which on 
the face of it is untenable. It must depend on the exigencies 
of the circumstances in which a loan is incurred whether a provi- 
sion for compound interest should be held to be reasonable or 
otherwise. ‘This is all that can be gathered from Hurro Nath 
Rai Chowdhri v. Randhir Singh’. There is no evidence in this 
case that Thangama Nachiar could have obtained the money on 
more favourable terms. We agree, therefore, with the Subordi- 
nate Judge that there was necessity for Exhibit III a. 


The next important question is what interest passed by the 
sale in execution of the decree obtained on Exhibit III g. 
The decree was under the especial provisions of the Registration 
Act XVI of 1864 and it may be taken to be the settled law that 





I. (1894) I. L. R. 18 M. 113. 2. (1904) I. L. R. 31 C. 433 
3. (1891) I. L. R. 18 0. 311. 


sey 


Marudaga 
Nachiar 
v. 
Savadi 
Tirumalai 
Kolundu 
Pillai. 


. 330 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXI. 


. Marudaga 
Nac hiar 
/ Us 
Savadi 
Tirumalai 
Kolundu 
Pillai. 


under that Act only a simple money decree and not a mortgage 
decree could be passed (see Bosstub Churn Tevareev. Gobind Par- 
shad Tewareet, Asma Bibee v. Ram Kant Roy Chowdhry? and 
Ankhe Nam x. Nand Kishore. In fact the decree, Exhibit IL, is 
a simple money decree and does not create any lien on any pro- 
perty. That being so, the decree-holder, it is contended, would 
only be entitled although the debt was incurred for legal neces- 
sity to sell merely the widow’s interest in the estate and not the 
reversion. The argument is that you cannot go behind the de- 
cree and show that the debt was chargeable upon the estate and 
the widow not, having been sued in her representative capacity 
and the reversioner not having been joined inthe suit or the exe- 
cution proceedings only the widow’s interest could be sold. The 
main contention of the respondents is that the debt on which the 
dectee is founded having been incurred for legal necessity the 
entire inheritance was liable to be sold in execution of the de- 
cree and not merely the widow’s interest and the only point for 
enquiry is what was in fact sold. This question in one shape 
or other has been the subject of repeated discussion before the 
Judicial Committee and we proceed to examine those cases with 
a view to see if they have laid down any principles which would: 
be applicable to the facts of this case. 

To begin with Nugender Chunder Ghose v. S2 eemutty Kami- 
nee Dossee* ; there the mortgagee from the last male proprietor 
paid the Government revenve in order to save the estate which 
was then in the hands of the deceased proprietor’s widow and 
which for no justifiable reason she had failed to pay. The mort- 
gagee, instead of suing on his mortgage for sale of the estate 
tacking on thereto the amount so paid, sued the widow to re- 
cover this amount only and obtained a personal decree against 
her. It washeld thatin execution of that decree only the 


' widow’s interest could be sold as she, to the knowledge of the 


decree-holder, had made default in payment of the revenue in 
order to destroy the estate and therefore the reversioner would 
be entitled to recoup the same out of the widow’s life profits. 
The case of the General Manager of the Durbhanga Raf v. 
Makara? Coomar Ramput Sing® was a suit instituted against 


TI. (1871) 13 W. R. 203. 2. (1872) Ig W. R., 251. 
3- (1875).I. L. R. r A. 236. 4. (1867) 11. M. I, A. 241. 
5. (1872) 14 M. I. A. 605. 
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the last male owner for arrears of rent, bui he having died pend- 
ing the trial the widow was brought on the record as represen- 
tative and a decree was passed against her. In execution of that 
‘decree the entire estate was sold. Their Lordships approving of 
the decision in Zskan Chunder Mutter v. Buksh Ali Soudagar, 
reported in Marshall’s Reports page 614, held the son was also 
bound by the decree and that the whole proceeding, if fairly 
looked at, showed that the entire estate was sold. , 


In Batyun Doobey vw. Bray Bhookun Lali Awustt,* where. the 
cases Nugendcr Chunder Ghose v. Sreemuthy Kaminee Dassee?. 
and General Manager of the Durbhanga Raj v. Mahara? Coomar 
Ramput Singh? and the decisions of the High Courts on 
the subject are reviewed and discussed, there is a sentence 
in the judgment of the Judicial Committee delivered by 
Sir Barnes Peacock that according to Kréstomoyee Dassee v- 
Prosunno Narain Chowdhury* all that would be sold under a 
personal decree against the widow would be her interest, 
but the very next sentence runs thus: “at was there held that 
when only the rights and interest of a widow in the property 
left by her hiisband were sold in execution of a decree against her 

“on account of a debt contracted by her, and neither the decree 
nor the sale proceedings declared the property itself liable for the 
debt the purchaser obtained an interest in the estate only during 
the widow’s life-time.” Then their Lordships consider the 
terms of the notification of sale which they observe did not say 
that the decree was to be levied out of the husband’s assets but 
stated that whatever right and interest the judgment-debtor had 
would be sold and that besides such right and interest the right 
and interest of no other person would be sold. They go onto 
observe that in the case before them the decree in execution of 
which the sale took place was one for recovery of maintenance 
due to the plaintiff herself who was also the reversioner ; it was 
the right and interest of the judgment-lebtor, the widow, which 
was liable to make good her default in non-paymeut of the main- 
tenance, and that the plaintiff wanted to sell the widow’s estate 
and not his own interest, and therefore the real question was 
what was liable to be sold under the decree and what in fact was 
sold. ‘They also rely ou the statement in the appellants certifi- 
cate of purchase that whatever right, title and interest the 
judgment-debtor had in the property--had become vested in-the 





LI. (1875) I. L. Re 1 C. 133. 2. (1867) 11 M. I. A. 241. 
3.. (1872) 14 M. I. A. 605. 4. (1866) 6 W. R. 30t. 
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auction-purchaser in arriving at their conclusion that ‘what was 
intended to be sold was the widow’s interest only.’ If the Judi- 
cial Committee had regarded the terms of the decree to be con- 
clusive there would have been no necessity to discuss the ques- 
tion what was in fact sold and what was intended to be sold 
under the decree, which was merely a personal one. Besides the. 
claim against the widow was, as pointed out in Fugal Kishore 
V.. Fotendro Mohun Tagore,? for a personal debt due by her, the 
widow having received the profits and failed to pay the mainte- 
nance, and the suit was to enforce her personal liability. In our 
opinion, therefore, this case of Basjan Doobey?, far from supporting 
the appellant’s contention, is against its correctness. 

In Kestomoyee Dassee v. Prosunno Narain Chowdry?, referred 
to by their Lordships with approval, the principle governing the 
decision is thus stated: ‘“ Here she was a Hindu widow in 
possession and the debt contracted was by her and her rights and 
interests in the property were sold. To that extent and no 
further did the appellant purchase, and that purchase conveyed 
the interest in-the estate only during the life of the widow. The 
decree might have declared the property itself liable for the debt, 
but in the absence of any such statement in the decree or in the 
sale proceedings, we think under the circumstances, we must res- 
trict the auction purchaser to the terms of his purchase.” In 
Suraj Bunst Koerv. Sheo Pershad Sing*, it was held that by a 
sale under a decree obtained against the father the son’s interest 
did not pass inasmuch as the father’s debt was one for which 
the sons were not liable 

In Deendayal’scase* the decree was against a Hindu father 
for debt incurred by him for ‘legal necessity? The son was not 
a party to the suit and in execution of the decree the right, title 
and interest of the father was seized and sold. .On those facts the 
Judicial Committee held that the father’s interest alone passed by 
the sale, referring for authority to the cases of Nugender Chunder 
Ghose® and of Batzan Doobey?, But they do not lay down in 
Deendayal’s case” as explained by them afterwards, that the son’s 
interest could under no circumstances be sold if the son was not 
joined in the suit. 

x. (1884) I. L. R. 10 C. 985 at p. 992. 2. (1875) I. L. R. 1 €. 133. 


3. (1866) 6 W. R. 304. 4. (1878) I. L. R. 5, Cal. 148. 
5. (1877) L L.R. 3 C. 198. 6. (1867) 11-M. I. A. 241. 
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In Fugul Kishore’s case? it was held that the absolute 
interest was sold and not merely the widow’s interest, though the 
sale certificate in conformity to the provisions of the Civil Proce- 
dure Code stated that the right, title and interest of the judg- 
ment-debtor was sold. Here the decree in execution of which 
the sale took place was for costs for which the widow was liable 
as one of the defendants in a suit instituted against her and 
other members of the joint family by a person claming a share 
therein. Their Lordships point out that, as held in the Szva- 
ganga case, although a widow has for some purposes only a 
partial interest, she has for other purposes the whole estate vest- 
ed in her and that in a suit against the widow in respect of the 
estate the decision is binding upon the reversioner. There they 
quote the passage ‘‘ Assuming her’’—that isthe widow—“ to be 
entitled to the Zemindari at all, the whoie estate would for the 
time be vested in her absolutely for some purposes, though in 
some respects for a qualified interest.” In the present case the 
decree on Exhibit III @ was not in respect of the estate, but that 


_ would only make this difference : the reversioners would not be. 


bound by the decision in that suit and it would be open to them 
-to show that the debt was for a purpose for which the entire 
inheritance could not be’sold. 

In the case of Nanomt Babuasin v. Madhun Mohun ? the 
saje took place under a decree obtained against a Hindu father 
for debt incurred by him which was found not to have been incur- 
red for immoral purposes. The Judicial Committee held that the 
only question for consideration was “ whether anything more 
than the father’s coparceuary interest was bargained for, paid 
for and taken possession of by the purchaser” and, agreeing 
with the courts in India that it was clear from the execution 
and sale-proceedings that the purchaser must have thought he 
was buying the entirety, and indeed all parties thought the same, 
held that the entire family property was sold. 

With reference to the arguments of Mr. Doyne, the learned 
counsel for the appellants, who relied on Deendyat’s case * they 
explain that case as we have already mentioned, and observe 
that the question was really governed by Girdhart Lal's case * 





I. (1884) I.L. R. Io C. 985 at p. 992. 2. (1863) 9 M. I. A. 539. 
3. (1885) I. L. R. 13 C. 21. 4. (1877) I. L. R. 3 C. 198, 
5 (1874) L. R. 1I. A. 321. 
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and Suraj Bunss case*. They say thatif the debt was ofa 
nature to support the saie of the entirety he (the father) might 
have legally sold it without suit or the creditor might legally pro- 
cure a sale of it without suit and all the sons can claim is that, 
not being parties to the sale and execution proceedings, they 
ought not to be barred from trying the fact or the nature of the 
debt in a suit of their own. There it is pointed out: ‘If the ex- 
pressions by which the estate is conveyed to the purchaser are 
susceptible of application either to the entirety or to the father’s 
copatcenary estate alone (and in Deendyal’s case? there certainly 
was an ambiguity of that kind) the absence of the sons from the 
proceedings may be a material consideration. But if the fact 
be that the purchaser has bargained and paid for the entirety he 
may clearly defend his title to it upon any ground which would 
have justified a sale if the sons had been brought in to oppose: 


. the execution proceedings. Nothing can be clearer than this 


language to show that the real question for decision in these 
cases is what was intended to be sold and what was bought by 
the purchaser, and not whether the persons whose interests are 
affected by the sale were parties to the proceediugs, provided of 
course the debt was of a nature for which the judgment-debtor 
could have legally sold the entirety. Ifthe son or the rever- 
sioner, as the case may be, was not a party to the proceedings, 
that is only a circumstance to be considered in determining the 
question what was sold, and it would be open to the son or the 
teversioner to show that the debt was not for a proper purpose. . 


In Sembunath Pande v. Golap Singh? where the question 
was whether the sows share was sold under a decree obtained- 
against the father, their Lordships observe : “ Each case must: 
depend on its‘own circumstances. It appears to their Lordships 
that-in all the cases, at least in recent cases, the enquiry has been 
what the parties contracted about, if there was a conveyance, or 
what the purchaser had reason to think he was buying if there 
was no Conveyance but only a sale in execution of a money decree,” 
Upon the evidence in that case they came to the conclusion that’ 
only the father’s interest was sold. Their Lordships laid stress 
on the language of the sale certificateas the instrument which 





L (1879) LLR. 5 C 148. 2. (1877) LL.R. 3 C, 198 
3e- (1887) I. L. R. 14 C. 572. 
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conferred title, remarking that, although that language which 
stated that the right, title and interest of the judgment- 
debtor was sold was influenced by the provisions of the Civil 
Procedure Code, it afforded a prima facie conclusion which re- 
quired to be rebutted. The facts that the creditor did not take 
steps to bind the other members of the family and that the price 
paid was nearer the value of the father’s share alone than the 
entirety were relied upon to strengthen the rma facie conclu- 
sion that the father’s interest alone was sold. Again, neither the 
-non-inclusion of the sons in the suit or the execution proceed- 
ings nor tl nature of the decree was deemed to be conclusive of 
the enquiry. 

In Pettachtv. Chtnnatambtar 1, in execution of a decrée, 
against the holder of animpartible Zemindary, the right, title 
and interest of the Zemindar was sold. The Judicial Committee 
agreed with the conclusion of the learned Judges af this court 
(Turner C. J. and Muthusamd Iyer J.) that only the personal 
interest of the judgment-debtor was sold and not that of his son 
and successor. Sir Barnes Peacock, referring to the arguments 
advanced at the bar on behalf of the appellants, observes : ‘It is 
not a question of what the court could have done or what they 
ought to have done, but what they did, what was put up for sale, 
and what was purchased.’ There also the terms of the sale cer- 
tificate, the proceedings in execution and the inadequacy of 
price were taken into consideration. The next decision of the 
Board is that of Daulat Ram v. Mehr Chand?. ‘That was a case 
of a sale in execution of a mortgage decree against the mana- 
ging members of a Hindu trading family who had executed a 
mortgage for debt due by the firm; the plea by the members of 
the family that the sale did not affect their interests inasmuch 
as they were not parties to the suit was disallowed on the: 
authority of Nanomz Babuasin’s case. 

In Mahabir Pershad v. Moheswar Nath Sahai + the question 
was what was sold under a decree against the plaintiffs father 
founded on debts which were not shown to have been incurred 
for illegal or immoral purposes, whether the entire family pro- 
perty or the father’s interest, and their Lordships held, on 
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consideration of the evidence that the entire family property was 
sold. Incoming to that conclusion they rely on certain pro- 
ceedings in execution which showed that all parties—judgment- 
creditors, judgment-debtor, the plaintiff and his advisers—consi- 
dered that the thing put up for sale was the entirety of the estate, 
and, holding that the question was one of fact, gave an extended 
meaning to the condition in the sale certificate “that in future 
the certificate shall be considered as a good evidence of transfer 
of the right and interest of the judgment-debtor.” Their Lord- 
ships rely upon their own previous rulings in Nanomt Babuasin. 
v. Madhan Mohun* and Bha gbut Pershad Singh vw. Girja Koer?. 
In Abdul Aziz Khan v. Appayasamt Naicker? (P. C.) referred 
to by the appellaut’s vakil, the decrees were on debts incurred by 
the holder of an impartible Zemindary and in execution of those 
decrees the right, title and interest of the judgment-debtor pur- 
ported to be sold as evidenced by the sale certificate. The Zemin- 
dar, according to the rulings of the Indian courts at the time of ` 
sale, had only a life interest inthe Zemindary, but, when the suit 
was instituted, the Privy Council had held that the holder of an 
impartible Zemindary had an absolute interest init. The debts’ 
were not incurred for purposes which would justify alienation 
by the Zemindar of the absolute interest in the property, accord- 
ing to.the law as then understood, his own interest being of a 
limited character. The Judicial Committee held that the law, as 
interpreted at the time of sale, must be applied to the construc- 
tioz of the contracts as contained in the sale certificates, and 
held, following their own decisions in Mahabir Fershad y. Mohe- 
swar Nath Sahat * and Simbhunath Pande v. Golap Singh ® that 
in all cases, at least the recent cases, the proper enquiry has 
been what the parties contracted about, if there was a conveyan- 
ce, or what the purchaser had reason to think-he was buying, if | 
there was no conveyance but only a sale in execution of a decree 
or as put by Lord Watson in the course of the argument in Pet- 
tachi Chettiar v. Sangili Veera Pandia Chinnathambiar °: 
‘The questions are what did the court intend to sell and what 
did the purchaser understand that he bought? Then they say, 


‘these are questions of fact or rather of mixed law and fact and 
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case? Itis to be observed here that the judgment of the Judi- 
cial Committee assumes that, if the debt were incurred for justi- 
fiable causes the credit.r, though he obtained only a. money- 
decree thereon, could sell in execution thereof, the absolute in- 
terest, and they lay down the proposition that in all cases of sales 
under a money-decree the question for determination is what 
was actually sold and bought by the purchaser, whether the 
limited estateof the judgment-debtor or the absolute interest. 
If the judgment-debtor had in fact an absolute interest, but only 
a limited interest was sold and purchased by the auction-pur- 
chaser under a misconception of the law, the purchaser cannot 
claim a larger interest and must be held to his bargain. On 
the other hand, if the debt on which the decree is founded was 


` one for which the judgment-debtor was empowered to bind the 


absolute.estate, although he himself was beneficially entitled to 
Only a limited estate in the property and the absolute interest 
was put up for sale, the purchaser would acquire title to the 
absolute interest. 


Iu Ftban Krishna Roy v. Brojo Lal Sen? their Lordships 
of the Privy Council, in confirming the judgment of the Calcutta 
High Court—Brojo Lal Sen v. Fiban Krishna Roy *—take as 
the basis of their decision the passage in the judgment of the 
learned Judges of the High Court, in which it is pointed out 
that the liability for arrears of rent for which decree was obtain- 
ed was the widow’s personal liability inasmuch as she ought to 
have paid the rent out of the income of the property, and did 
not therefore attach to the reversion,and that the landlord did 


` not in fact proceed to bring the tenure itself to sale under the 


especial provisions of the Rent Law. That case, therefore, is 


` distinguishable from-the present case, 


We may thus summarise the law as.established by these 
cases, A Hindu father or manager of the family or a widow 


~ may, in certain circumstances, bind the entire estate by his or her 


dealings. The father can sell or mortgage not only his own share 
but that of his coparcener sons for debts which are not shown to 
be immoral or illegal ; the manager of the family can deal with 
the family property including the shares of the other members of 


1 (1903) I. L. R. 30C. 550. 2° (1899) I. L. R. 26 Ç. 285. 
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the family for proper family purposes, and a Hindu widow is en- 
titled to sell or charge the entire interest in the family property 
—her own as well as that of the reversioners—for legal'necessity 
In any of. these cases the title of the alienee cannot be impeached 
nor in a case where the purchaser or mortgagee made Jbona-/ide 
enquiries and satisfied himself as to the necessity for which 
the alienation was made. In the case of asale it makes no 
difference whether it was effected bya conveyance or took 
place at a court auction in execution of a decree. When 
the sale is in execution of a decree, and the coparceners or 
reversioners intervened in the proceedings in execution, and the 
question was raised and decided in their presence that their 
interests were also liable to'be sold, they would not afterwards 
be allowed to reopen the question as tothe chiracter of the 
debts. A fortiori they would be precluded from raising such 
questions if they were parties to the suit. Saa 


In the case of a widow, if the suit for recovery of debt 
incurred by her husband was instituted in the life-time of her 
husband and revived on his death against the widow in her 
representative capacity, or the decree in respect of such a debt 
was obtained against her husband and executed on his death 
against the widow as representing the estate, or the decree itself 
was in respect of the estate and there was nothing fraudulent in 
the conduct of the widow, the reversioners would be concluded by 
the proceedings so far as the liability of their interests being 
sold under the decree is concerned. But it may be that even in 
such cases the interests of ‘the coparceners or the reversioner, 
though liable to be sold, were not in fact brought to sale, however 
strong the presumption might be to the contrary. If the copar- 
cenefs or reversioners were not parties to the suit, and the head 
of the family or the widow was not sued as representing the estate 
and the decree was not against the estate but a personal decree, 
and the coparceners or reversioners were not joined in the execu- 
tion proceedings, it would be open to them'to contend that the 
judgment-debt was not such that their shares or interest could be’ 
sold in execution thereof. It also seems to us that-the effect of 
the Privy Council ruling is—though it is not necessary to decide 
that poiut in the present case—that, even if the debt bé found to 
be in fact immoral or illegal “or not incurred for legal necessity 
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a boma-fide purchaser of the entire interest at a sale in execution 
of a decree founded on that debt will be protected,if he can show 
that he made proper inquiries and satisfied himself as to the 
character of the debt, though in fact he might have been deceived. 
However that may be, if the foundation ot the decree be a debt of 
the proper character, for which the widow could have bound the 
entire interest, it is sufficiently clear, as the result of Privy Coun- 
cil decisions, that even if the decree is based on the widow’s con- 
tract, and does not give a charge on the husband's estate, and the 
reversioners had not been made parties to the suit or execution 
proceedings, the decree-holder would be entitled to have the entire 
estate sold, and if in fact the entire estate was sold and bought 
by the purchaser, the reversioners could yot defeat the purchaser. 
‘And this seemsto be perfectly in consonance with the principles 
governing such questions. The real question, therefore, in 
these cases is, what in fact was put up forsale and -sold 
‘or, putting it most in favour of the reversioner, what was 
liable to, be sold and what in fact was actually sold. In 
investigating this question the court is not confined to any 
one fact. -The sale certificate is no doubt the most important 
document as the instrument conferring title but is not, conculsive. 
The frame of the suit, the judgment, the decree, the. execution 
proceedings, the advertisements for sale, the adequacy or inade- 
quacy of the purchase-money and the conduct of the parties are 
all-circumstances which may legitimately be considered in an 
enquiry of this nature. . 
That, in our opinion, being the rule governing “the sub- 
ject as laid down by the Judicial Committee,. we shall now very 
briefly notice some of the more recent High Court decisions. 
The cases in Narana Marya v. Vasteva Karanta’,a decision of 
Muthusawmy Iyer and Best JJ., and in Giribala Dasst v. Srinath 
Chandra Singh? (Rampint and Sharfuddin JJ.) undoubt- 
edly support the contention of Mr. S. Srinivasa Iyengar, In the 
former, the facts of which are imperfectly reported, the learned 
Judges relying on Barzan Doobey's case-* held that, the decree in 
execution of which the sale took place being a personal decree 
against the widow and not as the representative of the husband’s 
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estate, only the widow’s interest was sold, not that nothing 
more could in any circumstances be sold under such a decree, 
They further held, the case being one of a court sale and not ofa 
voluntary sale by the widow in discharge of her husband's debt, 
the question whether the debt was due from the husband was 
immaterial. This distinction, we venture to think, is unwarranted 
by principle and negatived by what is laid down in Nanomt 
Babuasin's case? and Daulat Rams case ?, which «cases do not 
appear to have been brought to the notice of the learned 
Judges. And in the Calcutta case, where also reliance is 
placed on Barzan Doobey’s case, it was ruled that the decree 
being a personal one against the widow based on a simple 
money bond executed by the widow, and the reversioner not 
being a party to the suit, the latter’s interest could not be affect- 
ed by a sale in execution of that dec:ee. This goes even further 
than Varan Marya v. Vasteva Karanta +. With the utmost 
respect, however, to the learned Judges who decided these . two 
cases, we are constrained to hold that both these decisions are 
not in accord with the law as enunciated by tbe Privy Council 
in at least the later rulings. On the other hand the cases report- 
edin Veera Soorappa Nayani iv. Erraza Naidu®, Srinath 
Dass v. Hart Pada Mitier® and Deuji v. Sambhu” support the 
view which we are inclined to take. 

As we agree With the court of first instance that there was 
necessity for the bond, Exhibit III-a, we hold that the absolute 
estate inthe properties in Schedules A and D was liable to be 
sold. Whatthen is the evidence’as to the interest actually put 
up for sale and bought by Ramalinga? The sale certificate which 
ought to bein the possession of the respondents (see Exhibit 
XX) has not been produced and no proper explanation has been. 
given tous as to its non-production. The decree (Exhibit III) 
was a money decree, and except the order confirming the sale 
(Exhibit III-4) which no doubt shows that the 7 villages were sold 
and not only the widow’s interest therein, the other proceedings 
in execution that are available to us—Exhibits III-b, UI-c, I1l1-d, 
and I1J-e—do not, in our opinion, throw much light on the question. 
That being so, supposing the case rested here, we might have felt 
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some difficulty in holding that anything more than the widow’s 

estate was sold, and that is apparently the view of the Subordi- 

nate Judge. The learned Subordinate Judge, however, appears 

to think that the fact that Thangama Nachiar was described in 
the suit of 1865, as the Zamindarini of Nadavakurichi was some- 

thing in support of the defendants’ case, and the learned Advo,; 
cate G:neral has laid emphasis on this description as if it showed, 
that Ramalinga intended to proceed against the entire estate as 
represented by the widow. But we do not think the mere des- 
cription of Thaugama Nachiar asthe Zamindarini lends colour.to 
any stich inference. But the evidence, which is greatly relied on 
by the court of first instance in connection with the present 
inquiry, is Exhibit I. It is called an agreement and was 
executed on the 26th April 1875 by the plaintiff and her husband 
infavour of Ramalinga. That document recites that the amount 
mentioned in Exhibit IlI-2 was advaticed by Ramalinga, for 
the discharge oi debts due by the Zamindar, Kuthala Thevar, 
and therefore the debt was binding upon the Zemin and 

that in execution of the decree obtained by Ramalinga 
on the said debt the mitta comprising the seven villages 
in question was sold and purchased by Ramalinga. Then it 
states that Ramalinga gave away, out of favour to the executatts 

of. Exhibit I, 2 cottas odd of certain land belonging to him anda 
sum of Rs. 100, the amount of a Small Cause Court decree ob- 
tained by Ramalinga against the plaintiffs husband, Apart 

from the question of its legal effect the plaintiff sought toim- 

peach the document on the ground that it was executed under 

undue influence and that the plaintiff, who was alleged to be a 

gosha lady, executed it without understanding the purport and 

contentsof the document. The Subordinate Judge, atter a full 

discussion of the evidence,has found against both these pleas and 

it has not been shown that that finding is wrong. In fact the 

learned pleader for the appellants has not even printed the plain- 

tiffs evidence and has made no serious attempt to satisfy us that 
the judgment of the first court is wrong on this point. 

We are, however, asked to say that on the very face of the 
document it is void as being a transfer of a spes successtonts, or to 
treat it as a catching and unconscionable bargain with an expec- 
tant heit. Asregards the first contention it is no doubt a pure 
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question of law, but the document does not purport tocreate a 
transfer of the plaintiff’s right to succeed as a reversioner. This 
fact is also a sufficient answer to the argument that it is to be 
regarded asa catching and unconscionable bargain. Further, 
the question whether Exhibit I, supposing it can be treated as 
constituting a bargain at all, is a catching and unconscionable 
bargain, would be one of fact and was not expressly raised by the 
issues. Neither the plaintiff nor her husband, at the time of its 
execution, were very young persons and fully understood what 
they were about. But it is urged that, since the properties were 
of considerable value and were given away in exchange for 2 
cottas of land and Rs. roo, that in itself is sufficient evidence to 
cast upon the defendants the onus of shewing that the bargain 
wasa fairone. But the argument presupposes that the pro- 
perties had not passed to Ramalinga by the sale and that the 
plaintiff's reversionary interest still subsisted. The truth is that 
Exhibit I can only be regarded as containing a statement in the 
nature of admission by the plaintiff that the debt on which the 
decree in the Registration suit was founded was one properly 
chargeable on the estate and that the entire estate was sold in 
execution of the decree. We have already shown it on the evi- 
dence which is still available that the debt was for legal neces- 
sity, aud Exhibit I is of considerable value as strengthening that 
couclusion. On the other question also, the nature of the in- 
terest which passed by the sale, a question which is mainly one 
of fact, the Subordinate Judge has in our opinion, righty placed 
reliance on the admissions contained in Exhibit I. These ad- 
missions were made about 5 years after the date of the sale, 
when much of the evidence which has since been lost was still 
available, andall the facts in connection with the sale must have 


„been fresh in the minds of the plaintiff and her husband. On 


the whole, therefore, we are of opinion that the finding of the 
Subordinate Judge that the entire estate in the properties A and 
D passed to Ramalinga is correct. 

As tegards the properties comprised in Schedule B, we 
agree in the conclusion of the court of first instance, that, ex- 
cept asmallsum of Rs. 263, the bulk of the money, namely, 
Rs. 2,336 was borrowed from Perumal Pillai in order to pay the 
peishcush. Assuming that the income capable of being derived 
from the Zemindary was nearer Rs. 5,000 than Rs. 2,000, still 
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the letters and orders of the Collector passed at the time of this 
transaction show that there were constant and pressing demands 
from the Collectorate which the widow was unable to meet, and 
it is also in evidence that she was complaining that she was 
unable to make collections. She had been involved in litiga- 
‘tion mainly with the plaintiff, and also with other persons ever 
Since the death of the Zemindar. The Subordinate Judge is 
right in relying on those facts asshowing that Thangama 
Nachiar was in embarrassed circumstances and in need of money. 
And in acase like this where the question is raised after the 
lapse of nearly 49 years it would be unreasonable to insist on 
more definite evidence of necessity. Further, if under the above 
circumstancesa person Jona fide lent money on the security of the 
estate in order to enable the widow to meetthe Government 
dues, it is not the law that the leader must lose his money unless 
he can show that the widow’s difficultieshad 29t been brought 
about by gross mismanagement. 


In the suit on the mortgage bond for Rs. 2,600 Thaugama 
Nachiar was the yst defendant and Ramalinga Mudaliar, who 
had purchased the properties in execution of a money-decree 
passed since the date of this mortgage, was the 2nd defendant. 
Ramalinga raised the question that the bond was not executed 
for necessity. But his plea failed and a mortgage-decree was 
passed. 


The next question is what was sold under the decree. Jn 
the sale certificate what is entered as sold is Ramalinga’s in- 
terest, but taking all the facts into consideration, the nature of 
the suit, the issues raised and the judgment and the decree, there 


can be no doubt that the entire estate in the properties was in-. 


tended to be sold, and was actually sold, however it might have 
been described in the sale certificate. 


The result is that appeal No. 108 fails and‘is dismissed w ith 
costs. 
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Bemmidi IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ayya 


ees Present:—Mr. Justice Munro and Mr. Justice Sankaran 
‘Bammidi Nair. 
Paradesi 
Naidu. Bammidi Bayva Naidu X Appellant* 
T. (Plaintif) 
Bam nidi Paradesi Naidu (died) 
and others .. Respondents 
(Defendants) 


C.P.C., 8.11, Bapl. (2)—“ Directly and substantially in issue’—Heard and decided 
—Rent suit—Propriety of patta, issue on, how far directly and substantially in issue— 
Second suit for rent of subsequent fasli— Estent of holding, question of. 

Plaintiff brought a suit for rent due for fasli 1316. Defendant raised the plea that 
the patta tendered was not a proper pattain that it mentioned a larger extent of 
land as comprised in his holding than was really the case. The plaintiff had previously 
brought a suit for rent for fasli 1814 and had obtained a decree. The patta then ten- 
dered was similar to patta for the suit fasli and the issue in the previous suit was 
“ whether plaintiff tendered pattas to the Ist defendant and whether the pattas so ten- 
dered were proper.” The decision was that there was tender and that there was nothing 
objectionable in the patta. 

Held:—Per Sankaran Nair J. (Munro J. dissenting)—That the decision in the 
prior suit was not res judicata. 

Per Sankaran Nair J.—(1) The title to the land comprised in the patta was not 
directly and substantially in issue in the previous suit for rent, a decree for rent not 
necessarily involving the decision that a proper patta had been tendered. 

(2) There was no clear finding as to the ownership of the land entered in the 
patta in the previous suit. 

(8) Explanation (2) to S. 11, C.P.C. does not dispense with the necessity of a 
finding upon the issve by the judge in the previous suit. 


Second appeal from the decree of the District Court of 
Ganjam in A. S. No. 170 of 1908, presented against the decree of 
the Court of the District Munsif of Sompeta in O. S. No 861 of 
1907. 

T. V. Seshagiri Atyar for appellant. 

S. Swaminathan and T. Prakasam for respondents. 

The Court delivered the following 


JUDGMENT :—Munrs, j—The plaintif, a land-holder to 
whom the provisions of S. 3 of Madras Act VIII of 1865 
apply, sues the defendants, his tenants, for rent for Fasli 1316. 
Under S. 7 of the abovementioned Act no suit brought to 
enforce the t.rms of a tenancy shall be sustainable unless patta 
and muchilika have been exchanged, or unless it be proved that 
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the party attempting to enforce the contract had tendered such 
a patta or muchilika as the other party was bound to accept, or 
unless both parties shall have agreed to dispense with pattas and 
_muchilikas. Under S. 4 of the Act the patta must contain, 
among other things, the local description and extent of the land. 
The patta in the present suit gives the extent and boundaries of 
the land alleged by the plaintiff to be in the defendants’ occu- 
patior. The defendants alleged that the extent of zerayiti land 
entered in the patta was greater than the extent of such land 
held by them. The plaintiff contended that the matter was yes 
judicata by reason of the decision in a simliar suit by him against 
the defendants for the rent of the two previous faslis. The pat- 
tas in that suit were similar to the patta in the present suit. In 
the former suit the plaintiff alleged tender of pattas and refusal 
by the defendants, but the defendants contended that the plain- 
tiff did not tender pattas for the suit Faslis and that the pattas 
-alleged to have been tendered were improper, one of the objections 
‘taken to the propriety of the pattas being that the extent of the 
defendant’s jerayity land was much overstated. In this state of 
the pleadings it was incumbent upon the plaintiff under S. 7 
of Act VIII of 1865 to prove the tender of such pattas as the 
‘defendants were bound to accept. An issue was accordingly 
-framed as to the tender and propriety of the patta and was found in 
-the affirmative. Had it been fouud in the negative, the plaintiffs 
-suuit must have been dismissed. In the present suit an issue as 
to the-tender and propriety of patta also necessarily arises. The 
patta being similar to the pattas on the previous suit and no 
change of circumstances being alleged, I think the plaintiff's 
_contention should have been upheld. The finding in the previous 
suit that the pattas were proper, 2, e., that they were such as de- 
' fendants were bound to accept, wasa finding that the relationship 
of landlord and tenant subsisted between the plaintiff and the 
defendants in respect of the land entered in the pattas, and I de 
not think the defendants can again be allowed to put the plain- 
tiff to proof of his title. See Venkatachalapathi v. Krishnan. * 
“I would therefore allow the appeal. . 


As my learned brother takes the contrary view, the second 
_ appeal is dismissed with costs. 
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Sankaran Natr J.—This suit is brought by the plaintiff to 

recover rent due for Fasli 1316 from the defendants who are 
tenants in possession of certain lands which the plaintiff says 
are held under him. The plaintiff states that he tendered a 
proper patta to the first defendant according to which the rst 
defendant was bound to properly cultivate and raise crops in 
about 14 acres of land in the village of Jayakrishuapuram and 
pay the landlord’s share. The main contention of the defendant 
is that the defendants hold about 5 acres of land under the plain- 
tiff and of the rest, about 10 acres are inam lands and 2 acres 
are cash rent paying lands belonging to the defendants them- 
selves. Both the lower courts have upheld the defendants? con- 
tention. In fact the judge states that the plaintiff did not seri- 
ously argue before him that the patta was a proper one, or that 
the lands which were found by the Munsif to belong to the 
defendant really belonged to the paintiff. The question that 
was argued before us at great length is whether the defendants 
are barred from raising this plea by the decision in a previous 
suit. 
_ The plaintiff sued in O.S., No. 430 of 1906 on the file of 
the same court for the rent of Faslis 1314 and 131 5 In that 
case he alleged tender of a patta which both the lower courts 
say was similar to the patta which is now alleged to have been 
tendered. The defendants alleged in that suit that the extent 
of land belonging to the plaintiff had been very much overstated, 
On that plea, tne following issue was raised in that suit :-—~ 


“ Whether plaintiff tendered pattas to the rst defendant and 
whether the pattas so tendered were proper?” 


It was decided that pattas were tendered and the court 


‘that tried that suit also held that “the terms of the pattas 


Exhibits E and F, do not contain any objectionable matter,” 
and accordingly found that issue in the affirmative. The 
plaintif got a decree for the rent due for Fasli 1314. His 
claim for the rent for Fasli 1315 was dismissed as it was 
found that the defendant had executed a muchilika for that 
year to another person with the consent of the plaintiff 
who was therefore held estopped from claming that year’s rent. 
There was no finding on the question whether these ten acres 
were inam and the other three acres belonged to the defendant, 
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In fact the question was not raised in that fotm, nor was there 
any-clear decision that the lands-belonged to the plaintiff except 
what may be implied from what is extracted above. 

The plaintiff’s contention is thus stated by the Munsif : “The 
“defendant did not raise this question or did not -so raise the 
‘ question as to place the court in a position to giv a proper find- 
‘ing on all the matters relevant; the defendant is now barred 
under S. 13.” In second appeal it is also contended before 
us that this question was really raised and decided against the 
defendant. 

Section 11 of the new Civil Procedure Code runs thus : “ No 
“ court shall try any suit or issue in which the matter directly 
“and substantlally in issue in a former suit between the same 
& parties, or between parties under whom they or any of them 
“claim, litigating under the same title, in a court competent to 
“try such subsequent suit or the suit in which such issue has 


“been subsequently raised, and has been heard and finally 
“ decided by such court.” 


No question arises in this case as to the identity of parties or 
the competency of thecourts. The points for determination are 
whether the question ‘ that the properties now belong to the 
defendant’ “ has been directly and substantially in issue in the 
former suit,” and whether it has been finally decided. 


To bein issue, a matter must have been put forward, or must 
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bedne which ought to have béen put forward inthe previous — 


suit—see explanations 3 and 4 to the section. 


It is settled by the Judicial Committee that the scope 
of the rule of ves judicata as limited by the words “ direct- 
ly and substantially in issue” isnot confined to the relief 
granted by the former suit or to the property which was the 
subject-matter therein—see Pzttagur Rafa v. Buchi Sttayya? in 
which the Judicial Committee considered the words of S. 13 
of the Code of Procedure of 1877. It cannot, therefore, be con- 
tended that in O. S. No. 430 of 1906 the only matter in issue was 
-whether the plaintiff was entitled to the rent then sued for and 

that the decision,if any, on this question, z.¢.,whether these lands 
-belong to the plaintiff or the defendant, cannot be res judicata for 
the sole reason that the present suit is for the rent of another year- 
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On the other hand, the words of the section clearly imply 
that the decision on a matter not essential for the relief finally 
granted in the former case,or which did not form one of the grounds 
for the-decision itself, cannot be said to have been directly and 
substantially in issue—see Shoesagar Singh v. Sitaram Singh’. 


The rule appears to be that where the decision on a question, 
was essential to the relief granted or the decree passed, or where 
it formed the ground-work of the decision, then the matter must 
be deemed to have béen directly and substantially in issue in 
the suit. If, therefore, the decision as to the extent of the piaintiff’s 
property, or that the property in question belongs to the plain- 
tiff, was essential for the decree that was passed in O. S. No. 430 
of 1906, then the question must be deemed to have been 
directly and substantially in issue under Expl. 4 to S. 11, 
Civil Procedure Code, even though the parties did not raise that 
question as they weré bound to raise it. Again, whether essen- 
tial or not, if the court, in the former suit, decided that the pro- 
perty belonged to the plaintiff and based the judgment in favour 
of the plaintiff, for the rent that alone was sued for, on the 
ground that this property belonged to him, then also it was 
directly and substantially in issue, l 


The section also states that not only must it have been direct- 
ly and substantially in issue but it must have been Heard and de- 
cided. Tf, as a matter of fact, such a question was heard and de- 
cided, then all the conditions of res judicata, so far as they are 


material to this case, have been complied with. Even if the ques- 


tion was not raised it must be deemed to have been raised—see 
Expl. (4). 


We shall now consider when a question is ves yudscata, 
though there was no express fiuding on it in the previous suit. 
With reference to this it must be borne in mind that the section 
deals with two classes of cases, v7z., trials of suits and trials of 
issues’ ‘The difference is that in the case of trials of suits, the 
suits must either be dismissed or decreed. In the case of trials 
of issues, the judge records findings on the issues. In the first 
case the decree may render it necessary to imply a decision on 
a question not expressly decided. In the latter, from its very 
Se ee ba ee pete e E a e a l 
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nature, no implication is necessary, but we ought to have a clear 
decision to create the bar. 

The decision of a suit involves the determination of all the 
questions which are necessary and essential for that decision, and 
those questions will therefore be deemed to have been neces- 
sarily decided, ifnot expressly, by implication. Thus where a 
certain relief is granted to the plaintiff in a suit, it is not open to 
the defendant in that suit to raise any plea in a subsequent suit 
which would interfere with the relief given in the previous suit. 
He cannot interfere with the scope of that prior decree so far as 
that: matter is concerned. He was bound to raise every plea in 
the previous suit, and if he did not raise it he is precluded from 
relying upon it so far as the claim which was then allowed was 
concerned. Thus when the plaintiff brings a suit for possession of 
property against a defendant, the latteris bound to put forward 
every ground of defence he may have. If a decree is passed 
against him, it is not open to him vo say afterwards that he then 
resisted the snit only, for instance, on the ground of his being the 
heir of the deceased admitted owner,-aud that he is entitled to put 
forward his claim asa deviseein a subsequent suit. So in the 
Sivaganga case—Svrimut Raja Mootoo Vijaya Ragunadha Tevar v. 
Katama Nachtar, Zemindar of Sivaganga*. Similarly if there is 
a. mortgage-decree directing the sale of certain properties and their 
distribution in satisfaction of certain mortgage claims in the order 
and mode mentioned in the decree, then it is open to any of the 
parties to put forward any other claim or mortgage which would 
interfere with such distribution-—see Sri Gopal v. Pirthi Singh? 
—whether this claim was set up in the previous suit or 
not. Again if a suit is brought oa a bond, the decree 
for payment of the money is conclusive against the de- 
fendant as to its genuineness, consideration and non-pay; 
ment. Section rz says that the matter must have been decided 
in the previous suit. In the cases abovereferredto there is a 
decision by necessary implication. A finding in express terms 
is not necessary—see Pahkalwan Singh v. Maharajah Muheshur, 
Buksh Singh Bahadur*, Mahabir Pershad Singhv. Macnaghten*. 

Mr. Seshagiri Aiyar contended that under the provisions of 
the Rent Recovery Act, VIII of 1865, no suit for rent is main- 
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Baimidi tainable against a tenant unless the patta tendered to the tenant is 
Bayya 

Naidu One he was bound to accept, and he was not bound to accept the 
Baminiai Patta unless the lands for which the rent is payable are correctly 
arg ‘stated therein; when therefore the court decided in O.S. No.. 
—  . 436 of 1906that rent was payable and that the tenant was bound: 
Bi ee ‘to accept the patta then in question, it must be taken to have 
. also impliedly decided, within the meaning of the above decisions, 

that the lands as stated in the patta belonged to the plaintiff and 

were held by the defendants as tenants. But it is -to be 

noticed that though a patta when tendered toa tenant must be one 

he is bound to accept, the tender of a patta is not essential to en- 

title a landlord to recover rent. The parties may dispense with 

them. A decree for rent therefore does not necessarily - involve. 

the decision that a proper patta has been tendered. Mgsir 
Raghobardial x. Sheo Buksh Singh? wasa case in which a suit 

was first brought fora sum of Rs. 1,665 of theinterest only, the 
principal sum not being then due. The plaintiff alleged that it 

was for interest on a bond for Rs, 12,000, which the - defen-. 

dant denied, and an issue was raised as to the consideration 

of the bond. It was decided to be only Rs. 4,790. In a suit 
subsequently brought to recover the principal sum of Rs. 12,000 

after it had fallen due.in a court of higher jurisdiction’ the ques- 

tion was raised whether the decision in the first suit with refer- 

ence to consideration was binding. One of the grounds for hold- 

ing that it was not binding was that the first court was not 
competent to try the second suit. With reference to the issue 

as to consideration raised in the first suit, their Lordships of the 

Privy Council say: “ This was a collaterai rather than ‘a direct 

issue in the suit. The plaintiff may have succeeded without 

having a finding upon it, if he had proved an admission. by the 
defendant that the sum claimed was due for interest or etc., etc.” 

The difference between issues * collateral’ and ‘ direct’ as pointed 

out by their Lordships depends upon this : whether it was possi- 

` ble to pass the decree without any finding upon the particular 

issue. If it wasnot possible, then it was a direct issue. The 
parties were bound to raise it. Ifthey did not raise it, it will be 

deemed to have been raised, and even if there is no finding on it, 

as the final decision could not have been arrived at without a 


q 
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finding, the decision of that question. will be necessarily implied. 
The fact that it was based on an admission would make no differ- 
ence. In the case before us, we have a decree for rent. This 
does ‘not necessarily require a decision as to the terms of the 
patta or the extent of the.land for which the rent was to be paid. 
If therefore, as a fact that question was uot decided in the previ- 
ous suit, we are not bound to imply that it was so decided: 
The.cause of action in this suit for the rent for Fasli 1316.is not 
the same cause of action as in the previous suit. The property 
sued for is not the same. The right litigated in this suit., Z. e., 
the claim to recover the rent for Fasli 1316, is not the same as 
in the previous suit. The decree dismissing this suit will not 
in.any way-interfere with the decree in the previous suit award- 
ing to the plaintiff the rent for Fasli 1314, any more than the 
dismissal of the claim for rent for Fasli 1315 interferes with the 
decree for the rent of Fasli 1314. Ifthe parties had agreed to 
dispense with the exchange of pattas and muchilikas or the 
claim for.rent had been admitted, a decree could have been pas- 
-Sed without any reference to the title to the land. In these 
circumstances we cannot imply that there was any decision on 
the question now raised, z. e., whether the lands in dispute belong 
to the plaintiff or to the defendant. 


It ‘was contended that a determination that these lands do not 
belong tothe plaintiff would be inconsistent with the decision 
in the previous case that the patta then tendered was proper, as 

. that decision that the patta was proper necessarily implies that the 
lands. therein belong to the plaintiff, but this is not enough. In 
the case. reported in Amanat Bibi v. Imdad Hussain, a suit was 
brought by the plaintiff to redeem certain property on a mortgage 

. which was recognised as subsisting i in the year 1854. The ques- 

tion was whether the’ plaintiff was barred by tHe decision ina 
prior case where a suit was brought by the same plaintiff to re- 
cover the same property on the ground that the defendant had 
paid the arrears of Government revenue on account of the plain- 
tif. That suit was dismissed on the finding that the property 
had been transferred to the defendant Talukdar by a deed of 
conditional sale which was dated in 1853, under which the pur- 
chase money was to be repaid within a period of 8 months and 
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that on the expiration of that period the sale was to beeome 
absolute. Their Lordships of the Judicial Committee con- 
struing the corresponding section of the Civil Procedure 
Code of 1877 held that there was no bar. They said: “Now 


.“ what was the question in issue in the-former suit ? The question 


“was whether the plaintiff was entitled to recover property 
« which had been transferred by the Government to the Talukdar 
“onrepaying tothe Talukdar the arrears of revenue which 
“he had paid to Government. The matter in issue in 
“this suit is the respondents’ right to redemption under a 
‘““mortgage-deed. Jt may be dificult to reconcile the posttion of 
« the Talukdar as a mortgagee in 1854 with his position as absolute 
“owner tn 1853 under a purchase from the mortgagor.” (The 
italics are mine.) ‘ But if it be established that the respondent 
“was mortgagor in 1852 with the right of. redemption, why 
“ shouid he be barred of his right merely because at an earlier 
« date he may have had no right to the property at all.” It will 
be seen that the Talukdar’s position as absolute owner in 1853 
under a purchase from the mortgagor is absolutely inconsistent 
with the existence of that mortgage at any subsequent date, yet 
as the question of mortgage right set up in the second case was 
not necessarily involved inthe previous decision, though the 
finding on which the judgment was really based was inconsistent 
with the claim set up in the latter suit, their Lordships held that 
the claim was not res judicata. 


If then the decision or the decree in the first suit does not 
require us to assume the determination of the question now in 
issue in this subsequent suit, are we bound to imply that there 
was a decision as to the extent of land in the previous suit for 
the reason. that when that court decided that the patta was a 
proper one it must be taken to have decided on the extent of the 
land? ‘There is no doubt that for that suit or for that year’s rent 
the court must be taken to have decided that question. But Iam 
of opinion that in the absence of a finding we are not bound to 
imply that thé matter was decided for the purpose of this suit. 

I have already pointed out that the section deals with two 
classes of cases, vzz., trials of suit and trials of issues. Eminent 
judges have lamented the application of the doctrine that the 
trial of an issue, which was not essential in the sense I have 
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above pointed out, should be held to be a bar to the trial of the 
same question in a subsequent suit. That view was based on 
considerations arising from the conditions under which litigation 
is carried on in India. See Garth C. J. in Denobundhoo 
Chowdhry v. Kristomonee Dossee’, Stuart C. J. in Babu Lal v. 
Ishri Prasad Narain Singh ?, and Mukammad Ismail v, 
Chattar Singh®, but the section itself places the matter beyond 
‘doubt, and the Judicial Committee have laid down the doctrine 
in decisions which we are bound to follow. However, to hold 
that an issue has been determined, it must appear that the matter 
raised by that issue was alleged by one party and denied by the 
other, and that there was a finding of the court thereon. ‘The 
Expl. (2) of the section states that a matter which ought 
to have been alleged should be taken to have been alleged. But 
it does not dispense with the necessity ofa finding upon the 


issue by the judge in the previous suit. Anissue can hardly be 


said tobe decided unless tbere isa finding thereon, aud when 
there is no such finding it seems difficult to bold that in a second 
suit, that question cannot be tried. The priuciple that to plead 
a bar by a finding on an issue, there must be a deter- 
mination by the court is well illustrated in the following 
two cases. In Govind Chunder Koondoo v. Taruck Chundur 
Bose+ the Full Bench of the Calcutta High Court held that a 
decree for rent based on a finding that the plaintiff was 
entitled to the land is binding upon the defendant in that suit in 
a subsequent suit brought by the defendant to establish his title 
to the same land agaiust the other parties to the previous suit. 
The ground of decision was that the self-same right and title was 
in issue, contested bet ween them, adjudicated upon, and decided 
against the plaintiff in the second suit. The judgment of the 
Full Bench was delivered by the Chief Justice, Garth C.J. In 
Gobind Chunder Addya v. Afzul Rabbani, where the question 
of title as between the parties to the second suit was not decided 
in the prior suit which was for rent and a . declaration of title 
against another party, the Chief Justice held that, though a suit 
for rent would be barred, the same plaintiff’s representative is 
not precluded from bringing any suit to try the title to the land 
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on the ground that the question of title tothe land in the previous 
suit was merely raised incidentally to the main question. Mr. 
Justice Fireld,.in the same judgment, points out clearly the 
distinction. He states that the suit being only for rent 
and -no cause of action arising out of the non-delivery 
of possession having been alleged or put forward, if the 
court had tried the issue of title, the finding upon that 
issue would have the effect of res judicata between the parties, ` 
but inasmuch as that issue was not tried, the question raised 
thereby was not heard and decided and therefore the matter was 
not ves judicata. His judgment shows that, if there had been any 
cause of action alleged arising out of thenon-delivery of pos- 
session, then it is possible that a decision as to title may have been 
implied in the case. The learned Chief Justice has been errone- 
ously charged with inconsistency by some text writers and 
judges on account of their failure to keep the distinction which 


‘I have above pointed out clearly in view. Further, the finding 


on the question must be clear and unambiguous, It mtst shew 
that it was not merely intended to be binding between the parties 
only for the purpose of the suit but to be a decision finally de- 
claring the title of the successful party. Thus their Lordships 
of the Privy Council decided that a.suit which was brought in 
a subordinate court by a plaintiff against the widow of his 
deceased brother claiming his property by right of survivorship, 
the issue in that suit being whether at the death of the latter 
the ownership of the brothers was joint or separate, was not bar- 
red by a decision of the same issue in a Munsiff’s Court in a 
prior suit brought by the widow against the same defendant. . 
One of the grounds of decision was that a Munsif was not com- 
petent to finally decide the question. Having first so decided 
they.added : “ Having regard, however, to the subject-matter of 
the suit, to the form of the issue which has been above set forth 
and to some expressions of the learned Judge, their Lordships 
are further of opinion that the question of title was no more than 
incidental and subsidiary to the main question, vzz., whether any, 
and what rent was due from the tenant, aud that ou this ground 
also the judgment was not conclusive.” (See Run Bahadur 
Singh v. Lucho Koert). Iam unable to say in this case that 
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there was any decision in the previous suit on the issue as to 
the title to the land intended to bind the parties in another suit. 

I will now refer to the decisions that have been cited in the 
course of the argument. In Ne Madhab Sarkar v. Brojo Nath 
Singha’, a case very similar to this, it was pointed out, as was also 
laid down clearly in the decisicns in Govind Chunder Koondoo v. 
Taruck Chundur Bose? and Gobind Chunder Addya vw. Afoul 
Rabband?, already referred to, that if the court in the previous 
suit had determined the extent of the land and the rent annu- 
ally payable, the decision would bind the partiesi n subsequent 
suits, but not where it did not appear that the court decided 
anything more than what was necessary for that suit, the rent 
payable to the plaintiff. In Kailash Mondul v. Baroda Sundart 
Das*, the principle is laid down in terms which are capable of 
wider application. The decisions in Woomesh Chandra Martra 
v. Barada Das Mattra®, Rejendranath Ghose v. Tarangint Dassé® , 
andin the same volume page 337 (Surjiram Marwari v. Bar- 
hamdeo Persad,”) support the view taken by me. 

As to the cases cited for the appellant in Venkatachalapath¢ 
v. Krishna? Natesa Gramant v. Venkatarama Reddi,® the 
question was expressly decided in the first suit. They are there- 
fore no authorities. In SellappaChettiar v. Velayuda Tevan*® both 
the suits were to enforce pattas and not for rent, and a decision 
that the patta is proper would necessarily involve a finding that 
the lands referred to in the patta belonged to the plaintiff. It 
therefore falls within the rst class of cases which I have already 
referred to. In Sri Gofal v. Pirthi Singh? the facts are these. On 
the 18th August 1888 one Sri Ram, a mortgagee, brought a suit for 
sale ona mortgage of the 18th August, 1876, and made the holder, 
the prior mortgagee, party to the suit. That prior mortgagee 
pleaded his rights under a mortgage of the arst July, 1871, but he 
was the holder also of another mortgage of the 7th February, 1874. 
He made no mention of this latter mortgage nor did he raise any 
question as to his rights under that mortgage. Sri Ram ob- 
tained a decree for sale subject to his redeeming the mortgage of 
the 21st July, 1871. Subsequently a suit was brought by the 
defendant-mortgagee to enforce his caim on his mortgage of the 
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7th February, 1854. It was decided by the Full Bench of the 
Allahabad High Court—and that decision was confirmed on 
appeal, see Sr? Gopaul v. Prithtsingh> that he was barred from 
enforcing this mortgage as he ought to have pleaded it in the 
previous suit. No possible objection can be taken to that decision 
as any decree enforcing the mortgage of February, 1874, would 
have been absolutely inconsistent with the decree in the first suit. 
The decree in the first suit enabling Sri Ram to sell the property 
subject ouly to the mortgage of 1871 negatives, as absolutely 
inconsistent with it, the existence of any other mortgage right in 
that defendant which may be set up as against the plaintiff. But 
in so holding the learned Judges of the Allahabad High Court 
make certain observations to which, with all respect to them, 
exception can be justly taken. Their Lordships say : “It is quite 
“certain that in order to make S. 13 applicable it is not 
“ necessary that the matter of the subsequent suit should have 
“© been heard or have been finally decided bya court of com- 
“petent jurisdiction in the first suit when the case is one to 
“ which explanation (ii) applies. Indeed explanation (ii) to S. 13 
“ of the Code would be meaningless if it were necessary, in a 
« case which was covered by it, that the matter should have been 
“ heard and finally decided in the previous suit.” It was pointed 
out by my learned colleague inthe course of the argument 
that, where the parties themselves do not raise a question but the 
judge decides the suit on that question not raised by the parties, 
the matter would not be ves judicata without that explanation 
(ii), which is explanation (iv) in the present code, as under ex- 
planation (i) of the old Code [explanation (iii) of the new code] 
the matter must have been alleged and denied or admitted. It 
may also be pointed out that the learned judges do not recognise 
the distinction betweeen the two classes of cases, as in the first 
class of case, where the decision of the suit itself must be taken 
to imply a decision of the necessary issue, the explanation is 
necessary in order to shew that the matter must be deemed to 
have been raised. 1 am unable, therefore, to accept that 
argument. The next case is Jamadar Singhv. Serazudin Ahamad 
Chaudhurz?. In that case the plaintiff brought a suit for the 
recovery of money which he said ought to have been taken in 
part payment of rent which was due by him and for which a 
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decree had been obtained against him. This case also obviously 
falls within the class of cases where the decision of the suit 
itself is a bar, as it directly involves the decision of this ques- 
tion, because, as I pointed out already, a decree for rent implies 
the non-payment of any amount towards the payment of rent. 


The learned judges make similar observations here as in rz 


Gopal v. Pirthi Singh. 

That the learned judges recognize this distinction appears 
to be clear from another judgment of the same Bench delivered 
about the same time (Maharaja Manindra Chadra Nandy v. 
Upendra Chandra Hazra*,) where the: claim was held 
not. to be ves yudzcata as the decision in the previous suit did not 
decide the rate of rent but only: decreed the amount claimed for 
a certain period, The next two cases~Kameswar Pershad v. 
Rajkumart Rattan Koer*. and Arunachellam Chetty w. Meyyap- 
pa Chetty*—are instances where a plaintif was held tobe bar- 


red from putting forward a claim with he ought to aave advan- 


ced in a previous snit and on which there was, therefore, no deci- 
sion. With reference to such cases we have to consider the effect 
of S. 42 of the Civil Procedure Code of 1882. The Privy Council 
decision in Kameswar Pershady. Raskumart Ruttan K oer? was dis- 
tinguished on that ground in Ramaswamy <Ayyar V. Vythinatha 
Ayyar*. We have also to bear in mind that the Madras High Court 
and certain decisions of the other High Courts recognize distinc- 
tion for this purpose between plaintiffs and defendants, though 
other decisions refuse to make any such recognition. It is now 
well settled that a defendant in possession of an estate is bound 
to put forward all his pleas to resist the plaintiff's suit to re- 
cover possession. But in the case of a plaintiff this court has in 
a-course of decisions held that this principle is not applicable to 
a plaintiff, that he isnot bound to sueon all his causes of action, 
and that even if he fails om one title he may recover on another 
title—Ramasawmy Ayyar y. Vythinatha Ayyar $. From this it 
follows that he is bound to.put forward his whole case only with 
teference to his cause of action or title, on which he sues, (See 
Kameswar Pershadv. Ragkumart Rattan Koer? explained at 
pages 772, 773 of Ramasawmy Ayyar v. Vythinatha Ayyar®. No 
other title will be deemed to have been determined. 
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In other courts, on the other hand, it has been held that 
he is bound to put forward all his titles, if possible Otherwise 
he will be precluded from relying upon any of his titles in 
a subsequent suit., If this is the correct view, it follows that 
any title which he may have will be deemed to have been 
decided in the previous suit.—Gudappa v. Tirkoppa*. Mr. Justice 
Subrahmanya Atyar in Arunachallam Chetty v.Meyappa Chetty? 
took the view adopted by the Bombay High Court, that a 
plaintiff is bound to unite all the causes of action he may have 
against a defendant in respect of the ielief or property for which 
he sues. From this it necessarily follows that if he omits to sue 
on any cause of action he is barred from again relying on it, 
either py S. 42 of the Act of 1882 or by S. 13. The dismissal 
of his suit implies, therefore,a rejection of any title, he may have 
to the land. ‘This aiso falls, therefore, within the first class of 
cases to which I have already referred. It may be pointed out 


‘that this case has been overruled by Ramasawmd Atyar v. 


Vythinatha Ayyar3 and Mr. Justice Subrahmanya Azyar has 
receded from the position he then took up in Veeranna Pillat 
v. Muthukumara Asary*, Similarly as regards Kameswar Pershad 


v. Rajkumart Rattan Koer 5, even if the second suit was based 


on the ame causeof action as the first suit as explained in 
Ramasawmy Atyar v: Vythinatha Ayyar 3, the second suit is 
clearly barred. Orif we take the view adomied by the Bomby 
High Court and in., Arumachallam Chetty v. Meyappa Chetty ? 
that the Privy Council held that all causes of action must be 


‘united in the same suit if possible, then also there would be a 
-bar, as there would be an estoppel by the decision in the suit 


not by a finding. There may bea difference of opinion, therefore, 
between the, High Courts in deciding whether a question must 
be deemed to have been decided against a plaintiff, on account 


‘of his failureto ‘make ita ground of attack. But where a 


question need not be deemed to have been decided on the 
ground that the decree in the previous suit requires such 
assumption to make it a decree rightly passed, I am not aware 
that the ‘cases show that without a clear and express finding a 
party is precluded frony raising any question in a subsequent 


‘suit. 
I. (1900) I. L. R. 25 B. 189. 2. (1898) I. L. R. 21 M. gt. 
3 (1903) I. i R. 26 M. 761. 4. (1904) I. L. R. 27M. 102. 


. 5» (1893) I. L R. 20 C. 79. 
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For these reasons I would dismiss the second appeal with 
costs. l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Siva 
Present :—Mr. Justice Benson and Mr. Justice Sundara Subramania 
Ai ; Mudaliar 
1y ar. . v. 
i 5 i iar * Gnanasain- 
Siva Subramania Mudaliar and others .. Appellants ae 
(Defendants Nos. 16, Pandara 
Sannadhi. 
v. I and 17 to 20.) 
Gnanasammanda Pandara Sannadhi .. Respondent 
(Plaintif). 


Vendor and vendee—Lien— Waiver—Direction to pay purchase-money to 
stranger—Remmission, benefit of —Principal and agent—Pleadings—Change 
of. 

Where a defen dant vendee admits non-payment of consideration in terms 
of the bond, the onus is on him to show that it was subsequently paid. 


A person who directs another to pay money to a third person is entitled 
to countermand that order before that person has entered into direct relations 
with the third person and agreed to pay itto him. But where the agent 
is directed or authorized by his principal to pay toa third person money 
existing or accruing in his hands to the use of the principal, and he express- 
ly or impliedly contracts with such third person to pay to him, or to re- 
ceive or hold the money on his behalf or for his use, he is personally liable 
to pay such third person, or to receive or hold the money on his. behalf, or 
for his use, as the case may be, even if he had fresh instructions from the 
principal not to pay to such third person. [Griffin v. Weatherby? referred 
to.] If the person entitled to the payment excuses a portion of the amount 
in favor of the person directed to pay to him, that is a benefit derived by 
the latter from the creditor for which he is not bound to account to the 
person by whom he is directed to make the payment. 

A vendors lien can be lost only by an express or implied contract of 
waiver;and a vendor who has directed the purchase-inoney or a portion there- 
of to be paid to a third party must be taken to have waived by a contract 
necessarily implied from his conduct the right toa lien for any portion of 
the money to be paid to the third person-under the agreement. [Webb v. 
Macphesson®; Ramakrishna Ayyar v. Subramania Ayyar®; Abdulla Beary v. 
Mammali Beary* referred to. ] 

Distinction between entrustment of money to another for payment to a 
stranger and direction to pay one’s dues to the stranger pointed out. 

Their Lordships declined to treat the suit as brought, 7.¢., for enforce- 
iment of lien for non-payment of purchase-money directed to be paid toa 
third person as a suit for an account on the basis of agency ora suit for 
damages for non-performance of a contract. 





* A. No. 267 of Igog. 22nd February IgII. 
I. (1868) L.R. 3 Q. B. 753. 2. (1903) I.L.R.31 C. 57 (P.C.) 
3. (1905) ILL-R. 29 M. 305. 4. (1910) 7 M.L.T. 376. 
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Appeal from the decree of the Subordinate Judge’s Court 
of Tinnevelly in O. S. No. 37 of 1907. 

T. R. Venkatarama Sastry for appellant. 
r ae . Srinivasa Aiyangar and V. Venkatachartar for respon- 

ents. : 

The facts and arguments appear sufficiently from the judg- 
ment. 

The Court delivered the following 

- JUDGMENT :—The plaintiff in this suit is the present 

Pandara Sannadhi ot the Dharmapuram Adhinam. The suit is 
for the recovery of a portion of the consideration which the 
plaintiff alleges to be due from the rst defendant and from the 
defendants Nos. 16 to 20forthe sale of a village belonging te the 
Adhinam which was made by his predecessor in office in favour 
of the rst defendant on the 12th July, 1901, for Rs. 1,27,000. 
The plaintiff alleges that the portion of the consideration now 
sued for is still due from the vendee and he seeks in this suit 
to enforce his lien for the unpaid purchase money under 
S. 55, Sub-S. 4, Clause (v) of the Transfer of Property Act. 
The vendor Pandara Sannidhi died subse juent tothe sale and 
the plaintiff is his successor in the office. The defendants 
Nos. 16 to 20 are members of the undivided family to which the 
Ist defendant belongs and have been impleaded on the ground that 
the property was purchased for the benefit of the family. The 
defendants Nos. 2 to 15 are purchasersaud mortgagees of some 
of the properties sold tothe rst defendant. The lower court 
gave a decree in the plaiutiff’s favour for a portion of the amount 
sued for. This appealrelates to two of the items which the 
lower court found to be due to the plaintiff. The first of these 
items—a sum of Rs. 2,600—is described in the sale deed, Exhibit 
A, as “the sum retained for payment to Sankaramurthi Muda- 
liar, an auction-purchaser of the lands sold in auction for arrears 
of revenue of the last Fasli of Pattavilaham being Chidambaram 
Nataraja -attalai, and for obtaining a sale deed in my name.” 
The second item—Rs. 2,842-8-o—is stated in Exhibit A as re- 
ceived by the vendor in cash, but the rst defendant admits that 
it was not so paid, but was reserved with him for a particular 
purpose which we shall refer to hereafter. 

The plaintiff states in his plaint that the amount of the 
Ist item-was not paid to Sankaramurthi Mudaliar as required 
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under the sale deed, and that the sale was not obtained in 
favour of the Adhinam. The defence with regard to this item 
was that the amount was paid to Sankaramurthi Mudaliar and 
was utilised by him for purchasing the Pattavilaham land refer- 
red to in Exhibit A, the purchase being made benam for the 
plaintiff's mutt. The plaintiff's case js that, on account of the 
defendant’s failure to pay the amount-to Sankaramurthi Mudaliar 
and to get a conveyance from himof the land in favour of the 
plaintiff's predecessor or the plaintiff, Sankaramurthi Mudaliar 
sold the lands to one Chidambaranatha Thambiran of the plain- 
tiffs Adhinam for Rs. 4,000 on the 13th July 1906 (Exhibit F). 
The defendants pleaded also that the suit was barred by limita- 
tion, but the Subordinate Judge decided this issue in the plain- 
tiffs favour on the ground that, as the suit was to enforce the 
plaintiff's lien, the period of limitation applicable was. 12 years 
from the time when the money was payable. On the merits with 
respect to the first item, the Subordinate Judge held that 
Sankaramurthi Mudaliar, the purchaser at the revenue sale, 
might have been benamidar for the Pandara Sannadhi, and he 
also held that Sankaramurthi Mudaliar received the sum of 
Rs. 2,600 required for the purchase froni the st defendant, but 
he was of opinion that the amount was not paid by the 1st 
defendant on the plaintiff’s account but as part of the sum of 
Rs. 5,000 which he had agreed to pay to Sankaramurthi as 
brokerage for his services in inducing the Pandara Sannadhi to 
sell the village to the 1st defendant, though the Pandara San- 
nadhi had already agreed to sell it to a third person. The Sub- 
ordinate Judge seems to place considerable reliance on the state- 
ment in Exhibit VI, a sale deed executed on the rsth Septem- 
ber 1901, nearly two months after the date of Exhibit A, by the 
1st defendant in favour of the 2nd and 3rd defendants of a 
portion of the village, that, out of the consideration money for 
that sale, Rs. 2,600 had been received by the rst defendant to 
get back the Pattavilaham lands which had been sold away at 
the revenue sale, taking the statement to mean that, so far as the 
Ist defendant was concerned, Sankaramurthi Mudaliar was the 
actual purchaser at the revenue sale, and that “ he took the 
loan from'the 2nd defendant to be paid to the Pandara Sannadhi 
‘to enable him to re-purchase those lands from the Mudaliar.” 
We are of opinion that the inference drawn by the Subordinate 
* II 
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Judge from the statement in’ Exhibit VI just referred to is 
erroneous. 


Their Lordships, after dealing with the evidence on this 
question, said :— 


“We are of opinion that Sankaramurthi made the purchase 
of Pattavilaham land denami for the Pandata Sannadhi with the 
monies paid by the rst defendant as part of the consideration for 
Exhibit A. We therefore reverse the finding of the Subordinate 
Judge with regard to this item.” 


The second item in the appeal relates, as already mentioned, 
to an amount stated in Exhibit A to have been paid in cash to 
the vendor on the date of the sale. As the rst defendant admits 
that the amount was not paid then, the onus ison him to show 
that it was subsequently discharged. His case is that it was 
retained with him to be paid to the 2nd and 3rd defendants in 
the suit, who are prior mortgagees of some lands included in 
Exhibit A, on account of damages due to them from the Pan- 
dara Sannadhi in consequence of the irrigation facilities of the 
lands having been rendered defective by some works done by the 
Government. The Subordinate Judge finds that the Pandara 
Sannadhi had entered into an agreement with the 2nd and 3rd 
defendants to pay a sum of Rs. 1,500 a year on account of damages 
accruing to them in consequence of the change in the condition 
of the properties mortgaged tothem. Exhibit A was executed 
on the 29th of Amz of Pilava year. The rst defendant contends 
that, as the Chzthrat Kalavath? of the previous year had then 
expired and two months of the Pilava year had run, the mort- 
gagees (defendants Nos 2 and 3) claimed damages at the rate of 
Rs. 1,500-0-0 a year, both for the previous year and for the current 
year Pilava, that Rs. 3,000-0-0 was thus due to them, and that 
the sum of Rs. 2,842-8-0 was to be paid for the purpose, a small 
deduction being made as the damages for the Prdava year would 
be paid in advance before they were due. TheSubordinate Judge 
decreed a sum of Rs. 1,492-8-o in the plaintiff's favour for this 
item, holding that it was not likely that the and and 3rd defen- 
dants, who had already an agreement from the rst defendant for 
the sale to them of the mortgaged property, would have insisted, 
in the circumstances, on the payment of the amount of damages 
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due to them; but that the other persons, who were co-mort- 
gagees with them to the extent of $ths share of the mortgage, 
were likely to have insisted on the payment of their share of the 
damages. The rst defendant having admitted that he was able 
to compound the mortgagees’ claim for damages by payment of 
asum of Rs 2,250-0-0, the Subordinate Judge held that the 
plaintiff was entitled to recover ths of that amount which he 
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took not to have been paid by the rst defendant. His view, - 


therefore, must be taken to be that the Pandara Sannadhi agreed 
that the rst defendant should pay the sum of Rs. 2,842-8-0 to 
the mortgagees towards their claim for damages, but, as the 
tst defendant did not actually pay a portion of the sum to them, 
the plaintiff is entitled to recover that portion. He does not con- 
sider the question whether the and and 3rd defendants ever 
agreed with. the Pandara Sannadhi directly that a sum of 
Rs. 1,492 8-0 need not be paid. If they did not do so but remit- 
ted the amount in favour of the rst defendant, the plaintiff would 
have no title to recover the amount from him. A person, who 
directs another to pay money to a third person, is no doubt en- 
titled to countermand that order before that person has entered 
into direct relations with the third person and agreed to 
pay ittohim, But as stated in BOWSTEAD on Agency, 4th 
Edn., p. 414, “where an agent is directed or authorised 
by his principal to pay to a third person money existing 
or accuring in his hands to the use of ihe principal, and 
he expressly or impliedly contracts with such third person to 
pay to him, or to receive or hold the money on 
his behalf, or for his-use, he is personally liable to pay such third 
person, or to receive or hold the money on his behalf, or for his 
use, as the case may be, even if he had fresh instructions from 
the principal not to pay to such third person.” (See Grzfin v. 
Weatherby?) And if the person eultitled to the payment excus- 
esa portion of the amount in favour of the person directed to 
pay to him, that is a benefit derived by the latter from the cre- 
ditor for which he is not bound toaccount to the person by whom 
he is directed to make the payment. The rst defendaut swears 
that he-paid a sum of Rs, 2,250, and'that the rest was remitted 


in his favour by the mortgagees. There is no evidence to 


ee ge ee ag a 
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ie ee contradict his statement. There is, no doubt, some force in the 
Mudaliar argument for the respondent that this matter would then probably 
Ghanasam . have been referred to in the sale-deed, Exhibit VI, executed by 
oe the rst defendant in favour of the and and 31d defendants, and 
Sannadhi, that it would have been. appiopriated as part of the consideration 
for that sale. But, on the other hand, it is improbable that the 
mortgagees, having an agreement in their favour entered into 

by the Pandara Sannadhi promising to them Fs. 1,500-o-0 as 

damages every year, would have agreed to waive the claim alto- 

gether. On the whole, we feel inclined to acce pt the statement 

of the rst defendant that he did pay the amount of Rs. 2,250-0-0 

to the mortgagees. But it is unnecessary to decide this question 

as, in our opinion, the plaintiff cannot claim a lien for the 

amount which, according to the finding of the lower court (and we 

concur in that finding) the plaintiff directed the vendee, the ist 
defendant, to pay to the and and 3rd defendants. A vendor's 

right of lien for unpaid purchase~money was considered at length 

by. the. Judicial Committee of the Privy Council in Webb v. Mac- 
pherson*. As laid down in that case, the lien no doubt can be 

lost only by an express or implied contract of waiver. But it seems 

to us that a vendor, who has directed the purchase money or a 

portion thereof to be paid.to a third party, must be taken to have 

waived by a contract , necessarily implied from his conduct, the 

right toa lien for any portion of the money to be paid to the third 

party under the agreement. This question has been very recent- 

ly decided in this court after full consideration by the Chief 

Fustice and Krishnaswami Atyar J. in Second Appeal No, 1475 

of 1907 (Abdulla Beary v. Mammalt Beary 2). As stated in that 

Case, “a promise to pay to a stranger is a mere covenant the 

“ breach of which must be compensated in damages, and there 

“is no occasion for the statutory charge in favour of unpaid | 

“vendor to arise.” No doubt in Ramakrishna Ayyar v. Subra- 

mania Ayyen? a decree was passed on the footing of the exis- 

tence of a lien for purchase money ordered to be paid to a stranger, 

But as pointed out in Abdulla. Beary v. Mammali Beary? the ques- 

tion, whether. the lien would subsist in such cases, was uot raised 

or decided in that case. Mr, Srinivasa Aiyangar attempted to 

argue that the amount of Rs. 2,842-8-o must be regarded as the 


I. (1903) LL.R. 31 C. 57 ‘2: “(Igio) 7M. L. T. 376. 
3. (4905) LL.R. 29 M: gos. - 
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plaintiff's money deposited with or paid to the rst defendant as erste 
his agent to be paid to the mortgagees But we are unable to Mudaliar 
accept this contention. There isa clear legal distinction, though Gnanasam- 
a fine one, between a vendee owing money to the vendor being pede: 
directed to pay it toa stranger and a person being entrusted Sannadhi. 
with another’s money to be paid to a stranger. In the one case 
the money is received and kept by the person whois to make the 
payment as an agent. Inthe other, it is merely an obligation 
that he is bound to render and which he has been authorised to 
render to a third person. Even if any idea of agency on the 
part of the rst defendant could be imported, the present suit 
cannot be regarded as one for an account; and the plaintiff, by 
ignoring in his plaint the real facts of the case, precluded him- 
self from asserting that his so-called agent was guilty of any 
misconduct and when such misconduct took place. We are of 
opinion that the plaintiff has no lien with regard to the second 
item and that his right to recover the money from the 1st defen- 
dant. if it could be held to exist, is barred by limitation. The 
respondent contended that, as the defendant failed to obtain a 
conveyance of the land in the plaintiff's favour as promiscd by 
him, the plaintiff is entitled to recover the amount claimed by him. 
But the suit is not framed as one for damages for non-execution 
of the conveyance. To such a suit the rst defendant might have 
defences not open to him in the present suit. We must reverse the 
finding of the Subordinate Judge with regard to this item also. 
In the resul: we allow the appeal with costs in this court 
and in the court below, and the decree of tne Subordinate Judge 
must be modified accordingly. 





IN. THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 
[ON APPEAL FROM THE HIGH COURT OF BENGAL] 
Maharaja Manindra Chandra Nandi .. Appellant* 


l v. (Plaintif). 
The Secy. of State for India in Council .. Respondent. 
` (Defendant). 


Bengal Acts—Cess Act (IX of 1880, B.C.), Ss. 6, 72, 76, 80, 81 and Schedule 
E—Proprietor of land— Coal mines—Royalty—Cess on voyaliy—Annual 
net profits—Liability to pay cess—Policy. of Cess Act. 
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Where the plaintiff, who was the owner of landed property leased it to 
various parties for the working of coal thines, and who, besides the rent of 
surface land, received, under thé designation of royalty, a percentage on 
the coal raised by the lessees or mine-owners, had been assessed for ‘cess’ 
under the provisions of the the Cess Act (IX of 1880, B C.) in respect of the 
royalty received or receivable by lim from the coal miues on his estate : 


Held, that the return required under S. 72 of the Act was not with 
regard to the mine-owners’ profits, but had reference to the general net 
profits of the property ; that the royalty receivable by the plaintiff was 


` part of the “annual net profits’ of the mine within the meaning of those 


words in Ss. 6and 72 of the Act; and that the plaintiff had been properly 
assessed with ‘cess’ thereon. 

In S. 81 of the Act the word ‘owner’ is used in the sense of proprietor, but 
the liability for: the ‘cess’ lies on both ‘ occupier’ and ‘ owner’ in the case 
of mines, etc., as in the case of land it lies on holders of estates or tenures 
or tayats, the policy of the Act being that all persons who benefit by the 
maintenance and construction of ‘roads and other means of communica- 
cation’ or ‘works of public utility’ out of the cesses, should bear the 


liability of paying the same. 
[Manindra Chandra Nandi v. The Secretary of State for India n 
Council? affirmed.) 


Appeal from a judgment and decree of the High Court of 
Judicature at Fort William in Bengal, dated the 7th January, 
1907, affirming those of the SubordinateJudge of Burdwan, dated 
the 22nd of February, 1905. 

The main questions for determination on the appeal were: 
(1) whether royalties paid by the lessees of a coal mine in 
Bengal to the proprietor formed a portion of the annual net 
profits from the mine upon which road and public works cesses 
were leviable under Act IX of 1880 of the Bengal Council ; (2) 
whether they were payable by, or leviable from the said proprietor; 
and (3) whether they were so liable when income tax was pay- 
able upon the royalties under Act II of 1886. 

The appellant was the Maharaja of Cossimbazar, and the 
proprietor of an estate known as Chati Baliapur, in the District of 
Burdwan, bearing Towzi No. 5 5,9 on the roll of the Burdwan 
Collectorate. On his estate were coal mines which he‘had let on 
lease to various persons and companies. 

Under their leases the lessees paid tohim royalties at a fixed 
rate per maund upon the quantity of coal raised, and coke and: 
coal dust sold. f 

For the year rgoo-’or the appellant was assessed under 
Chapter V of Act IX of 2885 of the Bengal Council with, and 

I. (1907) I. L. R. 34 C. 257. 
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on the 2oth September, 1900, called on to pay, Rs. II, 227-7-0 in 
respect of the rates for road and public. works cesses calculate d 
upon the amount of the royalties so paid to him. 


The lessees paid cesses on the actual net profits made by 
them after deduction--of these royalties, and not upon the 
amount of the royalties paid by them. 


The appellant was also assessed for the same year ander 
the Income Tax Act (II of 1886) upon the amount of the 
said royalties. 


Against the assessment under Chapter V of Act IX of 1880 
(B C.) the appellant preferred an appeal to the Board of 
Revenue, by whom it was rejected on the 28th January, Igor. 

The appellant paid to the Collector of Burdwan the 
amount of the said road and public works cesses assessed upon 
him. 

On the 28th January, 1902, the appellant instituted the pre- 
sent suitin the Court of the Subordinate Judge of Burdwan against 
the respondent, the Secretary of State for India in Council. In 
his plaint he alleged and contended that the said assessment 
under Act [X of 1880(B. C.) was illegal, null and void, he having 
been assessed for the same royalties under Act Il of 1886, and 
that the orders of the Collector and of the Board of Revenue in 
respect of the said assessment were illegal and wtra vires, and 
he prayed for a declaration to the above effect and for the recovery 
of the sums paid by him with interest and costs. 


The respondent, by his written statement, denied the correct- 
ness of the plaiatiff’s contentions in law, or his right to a refund 
of the said stims, aud submitted that the said assessment was 
legal and valid. 
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On the roth May 1902, the appellant filed a petition asking - 


leave to amend the plaiut. He stated that the main foundation 
for his suit was the contention that the respondent cannot get 
two kinds of taxes on the royalties, and he prayed to be allowed 
to amend his plaint by claiming in the alternative that in the 
event of its being held that the .assessment under the Cess Act 
IX of 1880 (B. C.), was valid, he should obtain a refund of the 
amount paid on the 27th August 1990, under Act II of 1886, 


for income tax on the said royalties, v#z., Rs. 5,669-5-7. 
Ld 
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The respondent opposed the proposed eres but the 
same was allowed by the court. 

A further written statement was filed by the respondent 
on the 2nd August, I902. 

On the 16th August, 1902, the Subordinate Judge fixed the 
following issues for trial :— 

I, Whether the suit is maintainable without eee the 
District Board party to? i 

2. Is plaintiff entitled to a refund of the cesses as mentiond 
in the plaint ? 

3. IS plaintiff entitled toa refund of the. income tax as 
mentioned in the plaint? Ifso, whatamount? © 

On the 21st January, 1905, on the application of the respon- 
dent, the following, further issue was raised :— 

4. Whether the suit for refund of income tax with or with- 
out notice under S. 424, C. P. C., is maintainable ? 

Whether the notice served is sufficient ? 

The Subordinate Judge, on the. 22nd February, 190 5d diver 
ed judgment and madea decree dismissing the plaintiff’s suit with 
costs.. He decided the frst issue in favour of the appellant. As 
regards the second issue he held that the appellant was the 
owner of the coal mine, within the meaning S. 72 of 
Act IX of 1880 (B. C.) ; that the royalties received by him from 
the lessees constituted his share of the net profits from the mine, 
within the meaning of the said Act; that there was nothing in 
the Act which required that only one return of net profits should 
be made when the owner was not the occupier of the mine ; that 
S. 6 of the Act made all net profits from the mine, which re- 
sulted to every one interested in the mine, liable to assessment, 
and that the orders of the Collector and Board of Revenue bring- 


‘ ing the said royalties, paid to the appellant, under asséssment 


were legal and valid. He further held that the levying of income 
tax upon the said royalties did not affect the validity of the levy 
of cesses under Act IX of 1880 (B. C.) and did not entitle the 
plaintiff to any refund of the latter. As regards the fourth issue 
he held that the notice under S. 424 (C. P. C.) did not cover 
any demand for a refund of income tax, and that, therefore, the 
said claim was not maintainable, and that the third issue did not 


arise, 
e 
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The appellant having appealed against the said judgment 
and decree, the High Court at Calcutta, on the 7th January, 1907, 
delivered judgment and dismissed the appeal with costs. Ram- 
pint and Mukerjee. Jj, who heard the appeal, held that the 
royalty payable by a lessee (occupier) of the mine to the owner 
formed a part of the annual net profits from the mine and was 
liable to assessment for cess under Act IX of 1880 (B. C.) and 
also for income tax under Act II of 1886. They also held that 
the appellant’s su't fora refund of the cesses paid in respect of 
the royalties was not based on the ground that though payable 
they had been irregularly levied from him, but that they were not 
assessable as such at all. The learned judges differed somewhat 
in their constiuction of the Act. Fora full report of the judg- 
ments see Manindra Chandra Nandi v. The Secretary of State for 
India. 

The appellant, thereupon, appealed to His Majesty in 
Council, 

De Gruyther, (Ross with him) for the appellant :— 
S.72 and Schedule E of’ the Cess Act (IX of 1880, B.C.) show 
that one return of the annual net profits ofa mine is requi- 
red to be submitted, and such a return must be made by the per- 
son who has the possession of the mine, or by oue who has con- 
trol over it. S. 73 clearly shows that only one returnis contem: 
plated under the Act. The term ‘anuual value of land is 
defined in the Act, but the term ‘annual net profit’ is not de- 


fined in the Act. Such profits have to be determined, and the 


only person who can give information about the same is the 
person who is in possession of the mineand working it, The term 
‘owner’ in S. 72 means owner in possession. The appellant is 


not the owner in possession, and the procedure adopted by the. 


Collector in calling upon him to make return of the net profit and 
assessing cesses and making him pay the same is w/éra vires. Sec- 
tions 79, 80; 81, 32, 83 and 98 all support the view that only one 
return is required. Here two returns were required and two sepa- 
rate assessments were made and two persons separately were com- 
pelled to pay the cesses. But the Act contemplates one return, 
one assessment and payment by one person. The appellant is 
not the owner in possession, and the royalties paid to him are 


I. (1907) I L. R. 34 Cy 257. 
I2 


Manindra 
Chandra 
Nandi 


D. 
The Secy. 
of State for 
India. 


sy 


370 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXI. 


Manindra not assessable. Railway, tramway and mine are all put on the 
Nandi same footing under S. 72. Suppose £, whois working some rail- 
‘The Secy. way, running onthe land o! B, pays cesses to the Government 
of State for and also royalty to B: if the courtsin India are right, B, too, 
aan would be liable to pay cesses in respect of the royalty received 
by him. But suppose, further, that A is exempted under S. 8 of 
the Act from paying any cesses: would B be still liable to pay 
the same? ‘The decision of the.courts in India would logically 
lead one to the untenable conclusion that B would be liable to 
pay cesses on the royalty received by him. The appellant has 
paid income tax on the royalties and is not liable to pay the 
cesses as well in respect of the same royalties. 

Arthur Cohen, K. C. (Dunne with him) for the respondent:— 
The real question is what are “the annual net profits.” The case 
of Coltness Iron Company v. Black? lay; down that in calculating 
net profits from a mine royalties paid by the lessee must be in- 
cluded in such profits. Under S. 5 of the Actit is the ‘property’ 
that is made liable to cesses, and not the owner -or lessee of the 
property. This view is strengthened bya reference to S. 76 of 
the Act. He.referred to Ss. 28 and 36 of the District Road Cess 
Act (X of 1871, B. C.), now repealed by S. 3 of Act IX of 1.880. 
[Their Lordships intimated that they did not want to hear him 

further.] : 


De Gruyther, asked their Lordships to consider 
the question relating to the procedure adopted by the Collector 
in calling upon the appellant to make a return, and Cohen, 
K. C., 1eplied on that point. 

The judgment of their Lordships was delivered by 

Mr. Ameer Alt :—The plaintiff is the owner of considerable 
landed property in Bengal, part of which he has leased to various 
parties for the working of coal mines. Besides the rent for the 
surface land, he receives, under the designation of royalty, a 
percentage on the coal raised by the lessees or mine-owners. 
He has been assessed for “ cess” under the provisions of Bengal 
Act IX of 1880,'in respect of the royalty received or receivable 
by him from the coal mines on his estate. ‘This Act provides 
for the levy of “cess” on all immovable property situate in the 
Province for the construction of roads and other means of com- 


I. (1881) 6 A. O. 315, at p. 331. 
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munication, and it gives to the ‘‘Collector”, defined in the Act, 
the power" of making the assessment. For the purposes of the 
Act; mines, &c., are included inthe definition of immovable 
property, and it is declared that, in the case of lands, the “ cess” 
should be-assessed on their “annual value,” and in the case of 
mines, &c.,on “the anriual net profits” from such property. 
The mode of ascertaining “ the’ annual value of lands” and the 
“annual net profits” from mines, &c., are specifically laid down. 
The plaintiff contends that the royalty he receives from the coal 
mines cannot, upon a proper construction of the Act, be included 
in the term “ annual net profits” and that, therefore, the assess- 
` ment is illegal. 

. He accordingly brought a suit in the Court of the Subordi- 
nate Judge of Burdwan to obtain a declaration to that effect. 
This judge dismissed the action on the 22nd February,1905, and 
his decision was affirmed by the High Court of Caleutta in two 
elaborate judgments in which many subsidiary matters have been 
discussed at considerable length. From the decree of dismissal 
by the High Court, the plaintiff has preferred this appeal to His 
Majesty in Council. , 

l In their Lordships opinion the only point for determination 
in this case turns on the meaning to be attached to the words 
“annual net profits” in Ss. 6 and 72 of the Act. Section 6 so far 
as itis material forthe purposes of this decision, is in these 
terms :— 

“The road cess and the pubtic works cess shall be assessed 
on the annual value of lands and on the annual uet profits from 
mines, quarries, tramways, railways, and other immovable pro- 
perty, ascertained respectively as in this Act prescribed.” 


Chapter V, which begins with S. 72, lays down the pro- 
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cedure for valuation, assessment and levy of cesses on mines, 


&c. 

Section 72 is in these terms :— 

“On the commencement of this Act in any district, and 
thereafter before the close of each year, the Collector of the dis- 


trict shall cause a notice to be served upon the owner, chief 


agent, manager, or occupier of every mine, quarry, tramway, 
railway, and other immovable property not included within the 
provisions of Chapter II, and not being one of the tramways or 
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Manindra railways mentioned in S. 8; such notice shall be in the form 
Chandra poets . ` 
Nandi in Schedule (E) contained, and shall require such owner, chief 
The Seey. agent, manager, or occupier to lodge in the office of such Collec- 
of State for tor within two months a return of the net annual profits of such 
u 
property, calculated on the average of the annual net profits there- 


of for the last three years for which accounts have been made up.” 


It is contended on behalf of the plaintiff that the term “ net 
aunual profits” used inthis section means “the net annual 
profits” of the person actually working the mine, and who or 
whose agent or manager has to make the return; and that it does 
not include royalty paid to the proprietor of the land, which 
stands in the same category as the ordinary expenses and out- 
goings connected with its working such as boring, haulage, &c. 
In their Lordships’ judgment this contention has no sub- 
stance. Schedule (E) is referred to as indicating the meaning 
of the words “ net annual profits,” but itgoes no further than the 
section itself. It isto be observed that both in S. 6 and S. 72 
the “net annual profits” have reference to the property and 
not to the individual. 


The inference is clear that the return required under the 
section is not with regard to the mine-owner’s profits but has 
reference to the general net profits of the property. The obliga- 
tion to make the return is laid on the person.most cognisant of 
the circumstances under which the mine is worked and of 
the profits derived from it. But that does not alter, in their 
Lordships’ view, the character of the royalty received by the pro- 
prietor for his share of the ‘profits of the mine. ‘This conclusion 
is enforced by an examination of the provisions of Ss. 76, 80, 
and 8r. Section 76, which provides for the -valuation of 
property assessable under Chapter V, where the annual net 
profits cannot be ascertained by the officer making the assess- 
‘ment, speaks again of the property itself, and declares that in 
such eventuality t‘ he [that is the Collector] may by such ways 
or means as to him shall seem expedient, ascertain and deter- 
mine the value of such property, and shall thereupon determine 
six per centum on such value to be the annual net profits there- 
on.” The language of the section leaves little room for doubt 
that the annual net profits are to be taken asa whole. Section 
80 provides for service on the person making the return under 
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S.-72 of a notice “showing the amount of road cess and 
public works cess payable in respect of such property.” This 
again clearly shows tnat although the cess is assessed on the 
basis of the net annual profits, it is paid in respect of the pro- 
perty, and not in respect of any part of the profits. 


Section 18 deals with cases where the ‘occupier of such 
property ” is different from the “ owner,” and providesthe mode 
by which, in case he pays more than his share of the cess, he 
might recover such excess. In this section the word ‘ owner” 
appears to be used in the sense of proprietor. It is clear, how- 
ever, that the liability for the cess lies on both ‘‘ occupier” and 
“owner”? in the case of mines, &c., as in the case of land it lies 
on holders of estates or tenures and rayats, the policy of the Act 
evidently being that all persons who benefit by the maintenance 
and construction of “ roads and other means of communication ” 
or “ works of public utility” out of these cesses, should bear the 
liability of paying the same. 

On the whole their Lordships are of opinion that the con- 
clusion at which the lower courts have arrived ıs correct, that 
the royalty receivable by the plaintiff is part of the net aunual 
profits of the mines and that he has been properly assessed with 
cess thereon.. ‘This appeal consequently fails. 

It has been found by the courts in India that the plaintiff has 
not been prejudiced by any irregularity on the part of the Col- 
lector in the mode of assessment; their Lordships do not feel 
called upon to express any opinion on the question of the pro- 
cedure he should have adopted. 

The appeal must, in their Lordships’ judgment, be dismis- 
sed with costs, and they will humbly advise His Majesty accord- 
ingly. 

Watkins and Hunter—Solicitors for appellant. 


Solicitor, India Office—Solicitor for respondent. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY. 
: COUNCIL. 
(ON APPEAL FROM THE CHIEF Court or LOWER BuRMA.] 
` Present :—The Lord Chancellor, (Lord Loreburn) Lord Mac- 
naghten, Lord Atkinson and Lord Robson, ' 


J. S. B. Birch and others .. Petitioners* 
The King-Emperor ` l . Respondent, 


Practice -Criminal Proceedings—Special leave to appeal— What the 
applicants must show by their petition. 

His Majesty will not review criminal ‘proceedings unless it be shown 
that by a disregard of the forms of legal process, or by some violation-of 
the principles of natural justice, or otherwise, substantial and grave injus- 
tice has been done. 

[in re Abraham Mallory Dillet 1 followed.) 

The applicants ought to show the materials upon which one of those 
propositions can be established and ought fully to inform the Board of the 


facts. 


This was a petition, which was heard ex-parte, by J.S. B. 
Birch, M.C. Gupta and M. S. Mukerjee, for. special . leave to 
appeal from a verdict and sentence pronounced-by the Chief. 
Court of Lower Burma on April 12, rgro. 


The first petitioner was, at the time when the events occur-’ ~ 
ted out of which the charges against him arose,.the acting 
Superintendent of the Kheddah Departmeut under the Governe. 
ment of Burma ; the second petitioner was the acting Assistant. 
Superintendent, and the third, petitioner was the Head Clerk. 
of the department. 


The first petitioner was charged as follows :—Firstly, that, 
on the gth day of December, 1907, at Mymensingh, being a pub- 
lic servant in the employ of the Government of Burma, he was. 
entrusted with the sum of Rs. 15,100, the property of the said 


- Government, for the purpose of making advances of pay to the 


sirdars, mates and hunters of the temporary hunting establish- 
ment of the Kheddah Department ; that he agreed to pay them 
at the rates of Rs. 15, Rs. 12 and Rs. ro per mensem respectively; 
that he made then: advances of pay at such rates amounting 
to Rs. 7,120, and that between the 9th day of December, 1907, 





i * IgI10, December I4. 
I. (1887) 12 A. C. 459. 
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and the 25th day of March, 1908, at Mymensing or Katha, or 
between the said places, he, being a public servant, dishonest- 
ly misappropriated a portion, to wit, Rs. 5,904 of the balance of 
the said sum of Rs. 15,100 and thereby committed an offence 
punishable under S. 409 of the Indian Penal Code and 
within the cognizance of the Chief Court of Lower Burma ; and, 
secondly, that he, on or about the 23rd day of March, 1908, at 
Katha, being then a public servant as aforesaid, and being en- 
trusted by the said Government with the sum of Rs. I1,303-12-0, 
the property of the said Government, for the purpose of paying 
salaries for the months of March and April, 1908, to the sirdars 
and hunters of the said establishment, dishonestly misappro- 
priated the sum of Rs, 5,259-10-10, which was not required for 
the said purpose, and thereby in his capacity as a public servant 
committed criminal breach of trust in respect thereof, and tbere- 
by committed an offence punishable under S. 409 of the Indian 
Penal Code and within the cognisance of the Chief Court of 
Lower Burma. 
_ The second and third petitioners were charged with abet- 
ment of the above offences. 
After a lengthy deparmental enquiry and magisterial pro- 


ceedings the accused were committed for trial before the Chief 


Court of Lower Burma. The trial took. place before the. Hon. 
Mr. Justice Hartnol] and a jury. 

The trial lasted from the 6th Jannary tothe and April, 1910; 
118 witnesses.being examined for the prosecution. The defence 
called no evidence and the jury brought inan unanimous verdict 
of;guilty. The petitioners were sentenced to five years’ rigorous 
imprisonment: 

The principal business of the Kheddah Department is thë 
conduct of organised hunts of wild elephants. For the purposes 
of the; operations of 1908, which were to be. held in Upper 
Burma, it became necessary at the end of 1407 for Birch to en- 
gage from India hunters of different grades. The sanctioned 


pay to the three grades was 1espectively Rs. 20, Rs.18 and Rs. 16: 


per mensem. The prosecution alleged that Birch engaged such 
hunters’ at Mymensing, but that he gave them advances at the 
lower rates of Rs. 15, Rs. 12 and Rs. 10 SCSDECHEELYs and not at 
the higher sanctioned rates. 
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‘The sums which the accused were charged. with mis- 
appropriating were partly the difference between the pay 
sanctioned and the lower rates alleged to have been paid, and 
partly moneys entered in the accounts as paid to hunters, who 
were never engaged at all, 

The charges were framed in accordance with the provisions 
of S. 222-A of the Code of Criminal Procedure under an 
Order ot Ormond J., whoin passing the Order made the follow- 
ing remarks :—‘' The general policy of the Criminal Procedure 
“ Code is that an accused person should betried for not.more 
“than three offences of the same kind. The charge as it stands 
“includes 1,368, or rather, 1592 charges.” The petitioners 
contended that although as altered the charges verbally com- 
piied with the provisions of S. 222-A, they were contrary to the 
spirit and intention of the section, and really amounted to several 
hundred charges added together and called one. 


The petitioners submitted that the conviction and sen- 
tences were wrong and ought to be set aside, and the proceediugs 
quashed on the grounds that (1) the learned Judgeerred in law 
in putting to the jury charges different in amount, and arrived 
at differently from those contained in the charges ‘o which the 
petitioners were called npon to plead, without amending the 
original charges, and giving the petitioners an opportunity of 
answering and meeting the charges as so put to the jury; (2) 
the charges as put to the jury were in contravention of 


‘S. 234 of the Criminal Procedure Code, in as much as they in- 


cluded more than three separate charges; (3) the charges as 
framed were in contravention of the spirit of S. 234 and 
222-A ofthe Code of Criminal Procedure, and that the petitioners 
were thereby greatly prejudiced in their defence ; (4) the court 
had ro jurisdiction to try the first charge ; (5) even if the court 


had jurisdiction to try tbe first charge, it had no jurisdiction to 


try the first and second charges in one trial, and that the 
petitioners were greatly prejudiced in their defence by having 
the two charges heard in one trial; (6) that the learned judge 
etred in allowing the prosecution to cross-examine their own 
witnesses; and (7) the learned judge erred in law by allowing 
evidence to be given of alleged attempts to suborn certain wit- 
nesses, there being no evidence that such attempt, if made, was . 
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made with the knowledge or connivance or at the instigation 
of the petitioners. 

DeGruyther, (Eddss with him) for the petitioners :— 
The charge on which the petitioners were convicted by the jury 
was the alleged misappropriation. The circumstances of the 
case were that on- May 25, 1908, every one of the hunters was 
put into atrain and sent down to Rangoon to be shipped 
back to India. A native sent a telegram on that day to the 
Police at Rangoon, saying that the petitioner Birch had mis- 
appropriated some of the money. On the arrival of the men at 
Rangoon the Police examined 25 of them—most headmen—and 
took down their statements. They all said that they had been 
engaged and paid at the higher rate. Other men also made 
statements to the Police that they were engaged and paid at the 
higher rate, and the man who actually engaged the hunters at 
Chittagong likewise said that they were engaged and paid at the 
higherrate. Those men were called by the prosecution as wit- 
nesses at the trial, and the judge allowed the prosecution to 
cross-examine them as hostile witnesses. They stuck to their 
statements. Seventeen other men stated that they were paid at 
the lower rate. In regard to the second charge, the prosecution 
sought to prove that only 292 men were employed by producing 
railway tickets, and urging that the quantity of provisions 
supplied would only be enough for the support of that number. 
The witnesses being allowed to be cross-examined as hostile 
prejudiced the minds of the jury. The charges were made two years 
aftet the men were engaged, and as they had all returned to their 
homes in India, it was impossible for the defence to procure their 
attendance. The charges were originally 1,592 in number, and 
although they were altered in compliance with the provisions of 
S. 222-A of the Criminal Procedure Code, they were con- 
trary to the spirit and intention of the section, and really amount- 
ed‘to several hundred charges added together and called one. 

[The Lord Chancellor referred to registered agreements 
entered into by some of the hunters on which great stress was laid 
at the trial, and which formed the basis for the application to 
cross-examine hostilely.] 


De Gruyther said they had no information as to what 
those agreements were. With regard to the allegation as to the 
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‘destruction of documents the petitioners. denied that they were 


destroyed, by them, and they knew nothing whatever about the 
alleged attempts to suborn witnesses. The persons who were 
Said to have made those attempts were acquitted. He added 
that they had placed before the Board all the information at 
their disposal. 

The Judgment of their Lordships was delivered by 

The Lord Chancellor :—Their Lordships are unable to advise 


-His Majesty that leave to appeal should be given in this case. 


The rule as regards Criminal Proceedings is very well 
known, and was laid down in DzJlet’s case. It was there said: 
“ Her Majesty wili not review criminal proceedings unless it 
“ be shown- that by a disregard of the formsof legal process or 
“ by some violation of the principles of natural justice, or other-- 
“ wise, substantial and grave injustice has been done.” 

The applicants ought to show the materials upon which one 


-of those propositions can be established, and ought fully to inform 


the Board of the facts. 

In the present case the applicants have not shown the 
materials, have not fully informed the Board of the facts, nor 
have they even given a summary view of the course of the trial, 
and of the evidence. 


Solicitors for the Petitioners: Messrs Sanderson, Adkin, 
Lee and Eddis. 
The petition was heard ex parte. 





IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


[ON APPEAL FROM THE HIGH Court AT ALLAHABAD.] 


Kishen Parshad and others ...  Appellant* 
v. i l 
Har Narain Singh and others .. Respondents. ` 


Hindu Law-—Joint family—Suit by managing members—Limitation 
Aci S. 22. 

Members of a joint Hindu family who are the sole managers of the 
family business are competent to enter into contracts in their own names 
and sue on the said contracts; and itis not necessary that in those suits 
they should join other members of the family as co-plaintiffs. 


J. (1887) L. R. 12 Ap. Cas., 459, at p. 466. 
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Where in such a suit the other members who were unnecessary parties Kishen 
were added after the period of limitation: Held that the suit was not liable Varhad 
to be dismissed under S. 22 ofthe Limitation Act. The defendant is Har Narain 
entitled to insist on all persons with whoin he expressly contracted being Singh. 
made partiesto the suit. [Kattushin Khanna v. Vallotil Narayanen* and 
Alagappa Chetty v. Vellian Chetty? doubted. Arunachella Pillai v. Vythia- 
linga Moodeliar3 approved. Ramsebukh v. Ram Lals and Imam-ud-din v. 

„Liladhar © referred to.] ~ 
Appeal from a judgment and decree of the HigtCourt of 
Judicature of the North-Western Provinces, Allahabad, re- 
versing a judgment and decree of the Court of the Subordinate 
Judge of Ghazipur. ` 
The first court decreed the suit of the plaintiffs (appellants), 
and the High Court, on appeal, dismissed it. The main question 
for determination in.the appeal was, whether the suit was barred 
by the law of limitation ? 


Kishen Parshad, Bishun Parshad and Jamna Parshad, plain- 
tiffs, together with their sons and grandsons, constituted a joint 
Hindu family, governed by the Mitakshara law. They were 
managers of the family, and as such, carried on the family busi- 
ness of bankers and merchants under the name and style of 
‘‘Manorath Bhagat Dhian. Ram.” 

Shamrathi Singh, Mahadeo Singh, and Ranjnandan Singh, 
the first three defendants (respondents), together with their sons, 
constituted another joint Hindu family governed by the Mitak- 
shara law. 

In 1894, the first three defendants, named above, concluded 
an agreement with the three plaintiffs aforesaid, by which the 
latter agreed to lend money to the former and toopen a credit 
account for them in the books of the said firm of Manorath 
Bhagat Dhana Ram. It was further agreed that any one or more 
of thesaid three defendants would have power to act on behalf 
- of the rest with the said three plaintiffs. 

The money dealings between the parties Iasted for some 
years. On the 9th August, 1901, the three defendants adjusted 
the account and struck the balance due from them. The money 
dealings, however, continued up to 6th January, 1903, on which 
date the three defendants paid Rs. 500 to the firm. 


I. (1881) I. L. R. 3 M. 234. iy 2. (1894) I. L. R. 18 M, 32. 
3 (1882) L. L. R. 6 M. 27. 4 (4881) I. L. R, 6 C, 815. 
5. (1892) I. L. R. 14 A. 524. 
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ee On the 3rd June, 1904, three plaintiffs instituted the suit, 

a, giving rise to the appeal, in the Court of the Subordinate Judge 
Har Narain : 3 = i A 

Singh. Of Ghazipur, to recover the said debt against the three above 


named defendants and other members of their family. 


The defendants did not deny the debt, but contended, 
among other things, that the suit was bad for-non joinder in- . 
asmuch as all the members of the plaintiff’s family were not 
joined in the suit. - The three piaintiffs maintained their right 
to sue alone, but merely to remove the objection they applied to 
the court, on the 42nd August, 1904, for leave ‘to amend the 
‘plaint by adding the remaining members of the joint family as 
parties to the suit. The court allowed the amenduiert, which 
was madé on the 8th September, r904. The defendants then 

` pleaded that the whole claim of the plaintiffs was barred by 
time because some of the plaintiffs were made parties to the suit 
after the expiry of the period of limitation. 


_ Of the issues fixed for trial, only the following are material 
for the purpose of this report :— 


1. Whether it is necessary to make other members of the 
family parties to the suit, if so, what persons have not been 
made parties, and what is the result of such omission ? 


3. Is the plaintifs suit barred by time as against all the 
defendants, or the defendants aforesaid ? 


The Subordinate Judge delivered his judgment on the 
24th September, 1904, and decreed the claim of the plaintiffs 
with costs. 


He held that the original plaintiffs were the managing 
members of the joint family, and, as such, were entitled to insti- 
tute the suit in their own names alone, on behalf of themselves 
and the other members of the family. In that view, jit was not 
necessary, in his Opinion, that all the members of the family 
should be made parties to the suit, or that it should be brought 
on behalf of all of them. The parties, added as plaintiffs by the 
order of the 8th September, 1904, made on the application, 
dated the 22nd August, 1904, were in fact, unnecessary parties 
to whom the provisions of the Limitation Act (S. 22, Act 
XV of 1877) did not, apply. For these and other reasons the 
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Subordinate Judge found, on the third issue, that the suit of the Tena 
arsia 


plaintiffs was not barred against any of the defendants. ow 
Har Narain 
The defendants, thereupon, appealed tothe High Court, Singh. 
which delivered its judgment on the 2nd February, 1907. The 
learned Judges of that court agreed with the finding of the 
Subordinate Judge that the three plaintiffs, aforesaid, were ma- 
nagers of the joint family, and brought the suit as such,but they 
held that the managers alone could not maintain the suit, and 
that the suit was barred by time when the added plaintiffs 
were brought on the record. They accordingly allowed the 
appeal, reversed the decree of the Subordinate Judge, and dis- 
missed the suit with costs. For a full report of the judgment see 
Shamratht Singh and others w. Kishan Parshad and others. 


The plaintiffs, then, appealed io His Majesty in Council. 


De Gruyther, X. C., aad B. Dube, for the appellants :—This 
is a suit on an account stated, and Article 64 of Schedule Ii of the 
Limitation Act (XV of 1877) applies. There have been further 
dealings between the parties, and the last amount paid by the 
respondenis was, on the 6th January, 1903. The suit is, therefore, 
within time even on the 8th September, 1904, when other mem- 
bers of the appeallants’ family were made parties to the suit, 
under Article 85 of the Act. If the latter article is not applicable 
the suit falls under one or other of Articles 57, 59, 116 and 120 of 
the Act. But the appellants, who were the managers of the 
family business, and with whom the respondents made their con- 
tract, can alone bring the suit in respect of the breach of that 
contract. The contract was made with the firm of “ Manorath 
Bhagat Dhana Ram,” the managers of which are entitled to sue. 
The addition of other members of the family, as parties to the 
suit does not bring the case under S. 22 of the Limitation 
' Act, as they were not necessary parties. ‘The case is one of mis 
description, and not of non-joinder, aud the suit is not barred 
under that section—/usturchand Bahiradas v. Sagarmal Shri- 
ram,? Pragi Lal v. Maxwell, The High Court has relied upon 
the case of K. P. Kanna Pisharodyv. V. M.Narayanam Soma- 
yajtpad,® which is distinguishable as the suit there was for the 








I. (1907) I.L. R. 29 A. 3it. 2. (1890) Ia L. R., 17 B. 413 
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recovery of property and the decision related to the question 
whether one or more of the co-owners can sue without making 
all the co-owners parties to the suit. Another case relied upon 
by the High Court is the case of Ramsebuk v. Ram Lall Koondoo’ 


-where the suit was brought by some of the contractors without 


joining the remaining co-contractors. These cases are not appli- 
cable. The Calcutta case is treated as a leading case and has been 
followed in subsequent cases. 

[Lord Macnaghten:—The managing members of the joint 
family were sufficient to bring the suit.] 

Their Lordships stopped the counsel, whorefered to Gan 
Savant Bal Savant v. Narayan Dhond Savant,? Narayan Gob 
Habbu v, Pandurasg Ganu, Ramayya v. Venkata Rathnam,* 
Alagappa Chetti w. Velliam Chetti, and Arunachala Pillai v. 
Vythtalin ga Mudaliar,: also the Code of Civil Preoedure [1908], 
‘by Woodroffe and Ameer Ali, p. 127. 


Ross, for the respondents: Article 120 of Schedule II of the 
Limitation Act (XV of 1877) does not apply. 

[Lord Macnaghten :—Their Lordships do not want to 
hear you in this point.] 

The appellants are not entitled to maintain the suit without 
joining the other members of the family as parties, Hart Gopal 
v. Gokaldas Kushabashet,” Angamuthu Pillai v. Rolandavel 
Pillar, And when the other members were joined the suit was 
barred under S» 22 of Act XV of 1877. 

[Lord Robson: in—neither of these cases the action was 
brought on a contract made by the manager of the joint family: | 


To recover any portion of the family property all members 
must join in the suit—Mayng on Hindu Law and Usage (7th 
Edition) S. 298, p. 379. 

[Lord Mersey—treferred to p. 381 of Maynn’s Hindu Law). 

All the members of a joint family must be joined as parties 
in asuit to recover joint family debt—Katidas Kevaldas v. 
Nathu Bhagvan?; Ramsebuk v. Ram Lall Koondooti. 


(1881) I. L. R. 6 C. 815. 
(1881) I. L. R. 5 B. 685. 





I (1883) I. L. R. 7 B. “467. at p. 471 
3 (1893) I. L. R. 17 M. 122 

5: (1894) I. L. R. 18 M. 33. (1882) I. L. R.6 M. 27, at p. 28. 

7. (1887) I. L. R., 12, B. 158. (1899) I. L. R. , 23 M. I90, 

g. (1883) I.L.R. 7 B. 217. at p. 194. 
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De Gruyther, K, C., and B. Dube were not called. upon to 
reply.: 

The judgment of their Lordships was delivered by 

Lord Robson :—The question to be determined in this appeal 
is whether or not the suit is barred by the Indian Limitation Act 
of 1877. : 

There is no doubt that when first brought, it was well with- 
in the statutory period of three years, Dut it is contended by the 
respondents that it was not then brought by all the proper and 
necessary plaintiffs, and that afterwards, when the’ record 
was amended in that respect, the statutory time had expired. 

The suit was commenced by the first three plaintiffs on the 
record. They are the managing members of an undivided Hindu 
joint family governed by the Mitakshara law and, as such man- 
naging members, they carry on the business of money-lenders to- 
gether at Hanumanganj in the district of Ballia, asa firm, under 
the name and style of Manorath Bhagat Dhana Ram. 

The other members of the joint family do not participate in 
the management of that business or “‘shop” as itis called, aud the 
loan transactions out of which the claim arises were negotiated 
and concluded by the members of the said firm aione, with the 
first three defendants, who are also members of another undivid- 
ed Hindu family. 


The accounts between the parties began in 1895, and balan- 
ces were periodically agreed between them until the 9th August, 
rgor, when the last balance was struck and the period of limita- 
tion began to run., On that date the defendants duly acknow- 
ledged the correctness of the balance then appearing in the 
plaintiffs’ books, and executed a sarkhat or agreement admitting 
it to be due and payable by them. It is found by the learned Sub- 
bordinate Judge that this agreement was made between the de- 
fendants and the first three plaintiffs, who accordingly brought 
their action for the balance in question on the 3rd June 1904. The 
defendants objected that all the members of the family to which 
the plaintiffs belonged ought to be joined with them as plaintiffs. 
On the 22nd August, 1904, the original plaintiffs, while denying 
that the other members of the family were necessary parties, and 
alleging themselves to be the proprietors and managers of the 
firm, yet, with a view to removing the defendants’ objection for 
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what it was worth, prayed for leave to add the other members of 
the family as plaintiffs. Leave was accordingly given and the 
amendment was madeon the 8th September, 1904. By this 
time the three years allowed by Act XV of 1877, Second Sched- 
ule, Article 64, had expired, and it became necessary to:determine 
whether or not the additional plaintiffs were really necessary 
parties, because, if not, the suit had always been properly consti- 
tuted and the time under the statute stopped running on the 
3rd June, 1904, within the three years. 

The learned Subordinate Judge of Ghazipur decided in 
favour of the plaintiffs, but the High Court for the North-West- 
ern Provinces reversed his judgment. Their Lordships are of 
opinion that the judgment of the learned Subordinate Judge 
ought to be restored. 


The Indian decisions as to the powers of the managing 
members of an undivided Hindu joint family are somewhat con- 
flicting. It is, however, clear that where a business like money- 
lending has to be carried on inthe interests of the family as a 
whole, the managing members may properly be entrusted with 
the power of making contracts, giving receiptsand compromising 
or discharging claims ordinarily incidental to the business. 
Without a general power of that sort, it would be impossible 
for the business to be carried on at all, and there isno reason 
to doubt the correctness of the finding of the learned Subordi- 
nate Judge that the first three plaintiffs here were in fact entrust- 
ed with, and regularly exercised, such a power in regard to 
this money-lending business. He finds in broad terms that all 
the business relating tothe shop had been carried on in the 
names of the first three plaintiffs only, and thatall law suits 
relating to the shop, or the family, had also been instituted in 
their names alone. 

Is there any principle of law, or any custom applicable to a 
case like this, according to which the managing members of a 
Hindu joint family entrusted with the management of a busi- 
ness must be held incompetent to enforce at law the ordinary 
busitiess contracts they are entitled to . make or discharge in their 
own names? ‘The defendant is, of course, entitled to insist on 
all the persons with whom he expressly contracted being made 
parties to the suit, and that was done in the action as originally 


y 
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framed in this case. There were no other parties to the contract 
of the 9th August, 1goz, thau the respondents and the first three 
plaintiffs. The respondents are demanding, however, that per- 
sous who are incompetent to interfere in the business of the 
contract, or to give a receipt under it, and are merely interested 
in its profits shall be treated ds parties necessary to its enforce- 
meut. The High Court thought there was much to be said in 
favour of the view taken by the court below, but considered the 
matter concluded by authority. They cited the case of Kathu- 
sheri Khanna v. Vallotil Narayanan * which was a case turning 
on the co-ownership of land. The co-owners were an associa- 
tion of individuals of which only some brought the action while 
others supported the defendants. night C.J. held that all 
the co-owners in such a case must join and that they could not 
invest the managers of their property with the right to sue in 
their own names or in a representative capacity. Their Lord- 
ships think that this proposition, thus broadly stated as to co- 
ownership, cannot be applied to the managing members of a 
business carried on for an undivided Hinau joint family. It 
was uot so applied in the iater case of Arunachala Pillar v. 
Vythialing2 Mudaliar ?, where it was stated that the managing 
member of an undivided Hindu family, suing as such, is entitled 
to bring a suit to establish aright belonging to the family 
without making the other members of the family parties to the 
suit. 


Stress was laid by the High Court on the judgment in 
Ramsebuk v. Ram Lal Koondoo?. Xn that case a business: was 
carried on for the benefit of a Mitakshara family by a firm con- 
sisting of four members of the family. The action im question 
. was brought by two only of the partners, and the other two were 
not added until after the period of limitation had expired. The 
court held that the plaintiffs must fail because all the co-con- 
tractors had not been added as plaintiffs. Garth C. T: says, 
p. 824: “Ifin this case it had been found in-the court below 
as a fact that the contract was made between the defendant and 
the two original plaintiffs only there would be no difficulty in 
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deciding in their favour, because the joinder of the other two 
plaintiffs would only have been a m#syornder which, by S. 41 of 
the Code of Civil Procedure, is never now fatal to a suit.” Again 
(p. 825) the learned Chief Justice says :°‘ The. lower court has 
fonnd in this case, that all the four plaintiffs were ‘partners in 
the concern, and that the defendants contracted with all jointly.” 
It is to be observed that there were other members of the family 
who had an equal family interest in the profits of the business 
but it was not suggested that they should be joined as plaintiffs 


- or that they ‘were to be treated as partners in the firm of manag- 


ing members. In the present case, however, the defendants 
were originally sued by all the partners ‘or persons with whom 
they had made their contract, and therefore they cannot avail 
themselves of Ramsebuk's case? as an authority in their favour. 

The same observations apply to the case of Jmam-ud-din 
V. Liladhar.* There the decision simply was that, except 
in the case of an assignment by the other surviving partner, it is 
not competent to one only of two or-more surviving partners to 
sue for a debt due to the firm. 


The decision in the case of Alagappa Chetty v. Vellian 
Chetty *, cited by the respondents, may be supported on` the 
ground that the single plaintiff in that case was not shown to 
be the managing member of the family or to be the only partner 
or proprietor of the business with’ which the litigation was con- 
cerned. : 


Their Lordships think, however, that the proposition there 
laid down to the effect that the manager cannot sue without 
joining all those znterested with him, if literally construed, goes 
too far. l 


In the opinion of their Lordsbips, the original plaintiffs 
in this case were entitled, as the sole managers of the family 
business, to make, in their own names, the contracts which 
gave rise to the claim, and that they properly sued on such con- 
tracts without joining the other members of the family. 

Their Lordships will, therefore, humbly advise His M ajesty 
that this appeal should be allowed ; that the decree of the High 
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Court should be reversed with costs, and that of the Subordinate . Kishen 


Parshad 
Ds. 
Judge restored. l x Har Narain 
The respondents will pay the costs of the appeal. Singh. 


Barrow, Rogers and Navtli,—Solicitors for the appellants. 

T. L. Wilson and Co.—Solicitors for the respondents. 

[This case has been since followed by the Madras High 
Court in Appeal 69 of 1908.—Ep.] 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[ON APPEAL FROM THE HIGH Court, CaLcurra.] 
_ Present:—Lord Macnaghten, Rord Robson, Sir Arthur 
Wilson and Mr. Ameer Ali. 
Bhagbati Barmanya (since deceased) 


& another .. Appellants* 
be = 


Kate Charan Singh & another .. Respondents. 
. Will—Construction—Gi/ft to class—A fler-born children—Rule in “ Leake 
v. Robinson ’’—Vested interest, 

When children are mentioned in a will, that means, prima facie, if no 
intervening interest be given, that which is considered to be the testamen- 
tary meaning in the case of a gift to individuals, namely, those who may 
be living at the death of the testator. If the gift be not immediate, it may 
be that he intends to include all those children who may be living at the 
time of distribution, and the court judges of the intention in this respect 
from the whole scope of the will. [Mann v. Thompson} ref. to.] 

The rnie is not altered by the addition of words of futurity as if the 

gift be to children “ born and to be born” or to children" begotten and to 
be begotten.” In accordance, with this rule a gift expressed to betoa 
daughter and her husband and “their child now existing and also the other 
children who may hereafter be procreated” is limited to children born 
between the date of the will and the testator’s death. [Dias v. De Liveras 
ref. to.]: The rule is applicable to Hindu wills as well. 
_ The rule in Leake v. Robiñson3 is not applicable to Hindu wills. Asa 
general rule where there is a gift toa class, some of whom are or may be in- 
capacitated from taking because not born at the date of gift or the death 
of the testator, as the case may be, and where there is no other objection to 
the gift, it should enure for those members of the class who are capable of 
taking. [kam Lal v. Kannia Lal Sett* approved and ref. to.] `A will tan as 
follows :~ Lo i ; ge 

“My mother and my wife shall, as along as they live, hold possession of all my 
properties, moveable and immoveable, and enjoy and possess the same on payment of 
the Collectorate revenue and the Zemindar’s rents, and by maintaining intact and 
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continuing the service of the established deities and the ancestral rites according to 
the practice heretofore obtaining, and shall -pay off my debts and realize ‘my dues. 
They shall not be competent in any, way to transfer the immoveable property to any 
one. On the death of my mother and my wife, the suns of my sisters, that is to say, 
their sons who are now in existence, as also those who may be born hereafter, shall, 
in equal shares, hold the said properties in possession and enjoyment by right of 
inheritance, and shall maintain intact and continue the service of established deities 
and the ancestral rites according to the practice heretofore obtaining,” 

Held on the construction of the will— 

1, That the more proper meaning as regards the sisters’ children would 
be that the bequest was confined to such of the sisters’ children as were 
alive at the death of the testator. 

2. Even if otherwise the bequest took effect in favour of such of the 
sister’s children as were alive at the death of the testator. 

3. Whatever be the meaning of the words “right of inheritance,” they 
could not be taken to render meaningless the words which had only just 
been used.” . 

4. That the nephews were intended to takea vested and transmutable 
inté¥est on the death of the testator, though their possession and enjoy- 
ment were postponed. 


The Judgment of their Lorships was delivered by 


Lord Macnaghten:—This is an appeal from a judgment of 
the Calcutta High Court delivered by Maclean C. J., affirming 
a decree of the District Judge of Murshidabad. 

The question turns upon the meaning and effect of the will. 
of a Hindu gentleman named Ramm Lal Singh. The will was 
executed on the 2nd of March 1868, The testator died on the 
following day, 

At the date of the will the state of the testator’s family was 
this. The testator had no issue. His mother and his wife were 
alive and he had four sisters living. Two were childless widows. 
“The gther two had male off-spring 

The will, so far as material, is in the following terms :— 

“My mother and my wife shall, as long as they live, hold possession of 
all my properties, moveable and immoveable, and enjoy and possess the same 
on payment of the Collectorate revenue and the Zemindar’s rents, and by 
maintaining intact and continuing the service of the. established deities and the ances- 
tral rites according to the practice heretofore obtaining, and shall pay oit mydebts and 
realize my dues, They shall not be competent in any way to transfer the 
immoveable property to any one. On the death ofmy mother and my wife, 
the sons of my sisters, that is to say, their sons who are now in existence, as 
also those who may be born hereafter, shall, in equal shares, hold the said 
properties in possession and enjoyment by right of inheritance, and shall 
maintain intact and continue the service of established deities and the ances~ 
tral rites according to the practice heretofore obtaining.” 


PART VIL] TEE MADRAS LAW JOURNAI, REPORTS. 389 


The difficulty, so far as there is any difficulty, in construing 
the will, is occasioned by the bequest to the after-born sous of the 
testator’s two sisters which has been taken to include nephews 
born after the testator’s death. It may perhaps be doubted 
whether the will properly construed gives rise to the question on 
which so much argument has been expended. If an English 
will expressed in similar terms were before an English court it 
would probably be held that the gift to after-born children was 
confined to children coming into existence bet ween the date of the 
will and the testator’s death. There is nothing in the circumstances 
in which this will was made, though the testator died the next 
day, to render that view improbable, for he expressly provides 
that if he recovers the will shall hold good unless altered. ‘ The 
real doctrine of the court,” says Wood, V.C., in Mann v. Thomp- 
son’, 

«is that when children are mentioned in a will that means prima facie 
if no intervening interest be given, that which is considered to be the tes- 
tator’s meaning in the case of a gift to individuals, namely, thosewho may 
be living at the death of the testator. If the gift be not immediate it may be 
that he intends to include all those children who may be living at the 
time of distribution, and the court judges of the intention in this respect 
from the whole scope of the will.” 

The rule is not altered by the addition of words of futurity 
as if the gift be to children ‘born and to be born” or to 
children “ begotten and to begotten.” In accordance with this 
rule a gift expressed to be to a daughter and her husband and 
“ their child now existing and also the other children who may 
hereafter be procreated ” was held by the Board to be limited to 
children born between the date of the will and the testator’s 
death—Dras v. De Livera®. The fact that this rule is a rule of 
convenience is some reason for applying it to Hindu wills, and 
an additional reason may be found in the well-known doctrine 
of Hindu Law that a gift toan object not in existence is abso- 
lutely void. But, however this may be, it has been assumed 
throughout that the testator intended children born after his 
death to be included in the gift. Aud their Lordships propose 
to deal with the case on that assumption. 

It will be convenient at the outset to dispose of a point sug- 


gested by the words “ by right of inheritance.” It was said that _ 
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there.was really no bequést in favor of the nephews, and that, 
so far as they were concerned, the will only declared a right of in- 
heritance. The High Court had no difficulty in rejecting that 
contention, and their Lordships are of the same Opinion. It is 
not very easy to deterinine the proper meaning of the expression 
translated by the words “ by right of inheritance.” The learned 
Chief Justice explains that the literal translation should be “as 


after takers,” and: he adds that “it may be that the testator 


used the expression in the sense that the nephews would take 
with the:samẹ incidents of proprietorship as heirs would.” What- 
ever the exact meaning of this doubtful expression may be, it 
cannot, in their Lordships’ opinion, have been inserted for the. 
purpose of rendering meaningless words which had only just 
been used. : : 

- Apart from this point the learned counsel for the appellant 


` argued in-the first place that there was no vesting until the death 


of the. survivor of the mother and the widow. Their ae 
however, think it is clear, on the construction of this will, tha 

the nephews were intended to take a vested and transmutable i in- 
terest on the death of the testator, though their possession and 
enjoyment were postponed. Whether it was the intention of the 
testator that on the biith of nephews after his death interests 
vested should be divested so as to let in such after-born nephews 


_is another question. 


It was contended in the second place (and this, of course, was 
the principal contention) that the gift including, as it did, a 
gift to persons not in existence at the time of the testator’s death, 
was. altogether void. 

Upon this question there has been, as the learned Chief 
Justice observes, a conflict of judicial opinion in India. But in 


-their Lordships’ opinion the question was set at rest for all practi- 


cal purposes by the judgment of Wilson J., as he then was, in the 


case of Ram Lal v. Kanat Lal Setti, 


In that case the learned judge disposed of the cases which 


l had been treated in India as authority for introducing into the 


construction of Hindu wills the rule commonly referred to as the 
rule in Leake v. Robinson?, He showed that the rule was intro- 
duced into India owing to a mistaken analogy, and at the end of 
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a judgment which leaves nothing more to be said, he stated that Barmanya 
he should be “prepared to hold, as the general rule, that where Charna 
there is a gift to a class, some of whom are or may be incapaci- Singh. 
tated from taking because not bornat the date of gift or by the 
death of the testator, as the case may be, and where there is no 
other objection to the gift, it should enure for the benefit of 
those members of the class who are capable of taking.” 
In that conclusion their Lordships agree, and they are glad 

to have this opportunity of expressing their entire concurrence 
in the judgment to which they have referred. It would serve no 
useful purpose torecapitulate the learned judge’s arguments. 
But there is one passage at page 678 to which their Lordships 
desire emphatically to cali attention. Itisthis:— . _ 

“Jtis no new doctrine that rules established in English’ courts for 
construing English documents are not, as such, applicable to transactions 
between natives of this country. Ruies of construction are rules designed 
to assist in ascertaining intention, and the applicability of many such rules 
depends upon the habits of thought and modes of expression prevalent 
amongst those to whose language they are applied. English rules of con- 
struction have grown up side by side with a very special law of property 
and a very artificial system of conveyancing, and the success of those rules 
in giving effect to the real intention of those whose language they are used 
to interpret depends not more upon their original fitness for that purpose 
than upon the fact that English documents of a formal kind are ordinarily 
framed with a knowledge of the very rules of construction which are after- 
wards applied to them. It is avery serious thing to use such rules in 
interpreting the instruments of Hindus, who view most transactions from 


a different point, think differently, and speak differently from Englishmen, 
and who have never heardof the rules in question.” 


Their Lordships will humbly.advise His Majesty that this 
appeal should be dismissed. 

The appellant will pay the cosis of the appeal. 

Solicitors: Mr. G. C. Farr for the appellants. 

Solicitors :—Messrs. T7. ZL. Wilson & Co. tor the respondents. 
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Per Chief Justice :—As a general rule payments made on account by 
one party and credited by the other, whether in money or in goods, do not 
render the accounts mutual, 

Per Ayling J.:—For an account to be mutual there must be transactions 
on each side creating independent obligations on the other and not merely 
transactions which create obligations on the one side, those on the other 
being merely complete or partial discharges of such obligations, [Hirada 
Basuppa v. Gadigi Muddappa and Velu Pillai v. Ghose Mahamed2 
referred to. ] i 

Defendants borrowed money from plaintiffs: they obtained goods 
ofva‘ious kinds through them and they made payments from time to 
time by sending in coffee. i 

Held Per Curiam :—That the accounts were hot “ mutual.” 


Appeal from the decree of the District Court of South 
Canara in O. S. No. 18 of 1906. , 

K. Srinivasa lyengar for appellant. 

K. N. Atya for respondent, 

The Court delivered the tollowing 

JUDGMENT :—Chzef Justice :—The main question raised 
in this appeal is whether the suit is for the balance due on 
a mutual, open and current account, and whether there have been 
reciprocal demands between the parties within the meaning of 
Article 85 of the Second Schedule to the Limitation Act. If so, the 
defendant’s plea of limitation fails. If not, the plaintiffs are not 
entitled to recover in respect of items i the account prior in date 
to three years before the institution of the suit. 


The District Judge held that Article 85 applied and the suit 
was not barred by limitation, apparently on the ground that 
the accounts had been open and running for many years. He 
does not seem to have considered the question with reference to 
the words of the article “ where there have been reciprocal 
demands between the parties.” The oral evidence affords little 
assistance as to the course of business between the parties and . 
we have to rely in the main on the plaintiffs’ accounts. The 
plaintiffs are merchants and the defendants are coffee-planters, 
and the plaintiffs’ accounts show that from the year 1893 the 
plaintiffs had been financing th: defeudants and the defendants 
had been sending consignments of coffee to the plaintiffs. In 
April 1893 a sum of Rs. 4,000 was advanced by the plaintiffs and 
the account for 1893-94 (Exhibit V) states that a document 
was executed for this amount, During 1893 further advances 
were-made by the-plaintiffs.and sundry payments aiiounted to 
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Rs. 10,700. In January 1894 a consignment of. coffee was 
received by the plaintiffs from the defendants and other con- 
. signments were received later. These consignments were sold 
` by the plaintiffs and the defendants were credited with the sale 
proceeds with interest. A balance was struck in May 1894, the 
defendants being debited with interest on the moneys paid by the 
plaintiffs and also with what was termed “commission.” This 
was not really commission but an amount calculated at Rs. 2 per 
candy, every Rs. 1,000 advanced being taken as the equivalent 
of thirty candies in respect of advances made before any coffee 
was received by the plaintiffs and every Rs. 1,000 being taken as 
the equivalent of 10 candies in respect of advances made 
subsequently. The higher rate is described in paragraph 4 of 
the plaint as damages for the defendants’ default in not supply- 
ing the full quantity of coffee, in other words, for not keeping 
the plaintiffs fully secured in respect of advances made by them 
to the defendants and on their behalf. ‘Theaccounts for 1895-96 
(Exhibit JV) aud 1896-97 (Exhibit ZZZ) show that business was 
continued on thesame lines. In June 1896, the defendants 
made a cash payment of Rs. 13,000 andthe balance against 
‘ them was reduced to Rs, 5,500 (Exhibit Z/). In May 1897, the 
_ balance was Rs. 5,545 and odd and on thisthe plaintiffs claimed 
to charge interest at 15 per cent. In November, 1849, the 
balance shown in the plaintiffs’ account (Exhibit 4) was Rs.7,500 
and odd and this is the arhount for which the suit was brought. 
. I am of opinion that, having regatd to the course of business, so 
far as it can be ascertained from the plaintiffs’ accounts, the rela- 
tion between the defendants and plaintiffs was not that of seller 
and buyer as regards the coffee consigned to the plaintiffs, nor 
that of principal and agent in respect of coffee consigned to the 
plaintiffs nor that of principal agent in respect of the coffee sold by 
plaintiffs—see Musamat Phool Koomaree Bibeev. Woonkar Pershad 
Rustoly? but that the contract between the parties waz, as would 
_seem to be suggested in paragraph 4 of the plaint and in the 
concluding portion of pagraph 6 of the learned judge’s judgment, 
that the plaintiffs should finance the defendants, and that defen- 
daats should keep the plaintiffs secured in respect of 
the advances made by the plaintiffs on their behalf by 
consigning tothem coffee of a value equai to the amount of 
their indebtedness being given credit for the proceeds of the 
coffee as and when sold by the plaintiffs, and thatif they failed 
to do this they should make the further payment which is called 
commission but which is really payment by way of damages. I do 
not think it can be said that this is a case in which there are inde- 
pendent obligations on both sides—see the judgment of Holloway 
J. in Givada Basappa v. Gadigt Muddappa?. No doubt if at any 
time the sale proceeds of the coffee had exceeded the amount of 
the defendants’ indebtedness, the plaintiffs would have been 
accountable for the balance as money received for the use of the 
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defendants. But this, in my opinion, does not in itself make the 
account mutual or give rise to recip:ocal demands. I think the 
case falls within the principle of the decisions in Horgopol Prem- 
sukdasv. Abdul Khan Haji Mahomed* (where certain jewels 
were sold by the plaintiffs on the defendants? behalf and the 
defendants credited with the proceeds)and VeluPill.szv.Ghose Mako- 


‘med. * Ganesh v. Gyanu®, where the dealings consisted of loans on 


both sides ard the parties were also partners, shares being debited 
and credited in the accounts, is clearly distinguishable on the facts. 
I accept the general principle laid down in the American Cyclo- 
pedia of Law and Procedure, Vol. XXV, p.1.125, as applicable to - 
the article in question under the Indian Limitation Act :—“ Asa 
genera] rule payments made on account by one party and credited 
by the other, whether in money or in goods, do not render the 
accounts mutual so as to defer the operation of the statute to the 
date of the last item, etc.” Iam of opiniou, though the mater 
is not free from difficulty, that the case before us does not come 
within the Article 85 of the Second Schedule to the Limitation 
Act and that the plea of limitation must be upheld. 

The plaintiffs are only entitled to recover in respect of trans- 
sactions which took place within three -years prior to the institu- 
tion of the suit and an account must be taken on this basis, 
Mr. K. Srinivasa Iyengar intimated that if the plea ‘of limita- 
tion was upheld he would not press the point that the second 
defendant and defendants Nos. 3 to 8 did not form a joint family 
or the plea of discharge. The decree against the defendants Nos. 
1 to 8 on the amount (if any) found to be due will be limited 
to the share of the family property. In the court below, the 
plaintiffs will have proportionate costs on the amount (if any 
found due on the taking of the accounts. 

Ayling J:—In the case out of which the present appeal arises 


‘the plaintiffs (respondents) sued to recover the balance due on 


a running account between themselves and the defendants 
(appellants) from the 24th April 1893 onwards,and the chief con- 
tention raised by the latter in appeal isthat the suit is time~barred 
as regards all items arising before the 24th May 1897, three years 
ptior to the filing of the suit. This contention, if established, re- 
duces the plaintiffs’ claim to a comparatively insignificant amount. 
On behalf of the respondent it is argued that the account isa 
mutual, open and current one with reciprocal demands between 
the parties within the meaning of Article 85, Schedule II, of 
the Indian Limitation Acc. 

The question of limitation is embodied in issue No. 4, but 
the learned District Judge, in dealing with it in paragraph 6 of 
his judgment, has confined himself to considering whether the 
account is open and current (which he rightly decides to be the 
case) and has appearently left the question of mutuality and 


reciprocity of demands out of consideration. The oral evidence 
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is directed to other points but upon the plaintiffs’ account (pro- 
duced and marked as Exhibits 4, V and VZ aided to some 
extent by the pleadings of the parties) it is possible to determine 
the nature of the business. ‘The latter opens on the 24th April 
1893 with a loan Rs. 4,000 from the plaintiffs to the defendants 
ou a bond. The latter is not now in existence but there seems to 
‘be no dispute that the conditions of the loan included interest at 12 
per cent per annumand that repayment was to be effected by the de- 
fendants sending consignments of coffee to the plaintiff which the 
latter was to sell, crediting the proceeds to the defendants,account 
The plaintiffs were further entitled to make a further charge, 
which is called“commission” The charge is not really commission 
at all, but a special additional interest calculated on all sums ad- 
vanced, the rate being three times as high on all sums, advanced 
before the first consignment of coffee tor the year as on those ad- 
vanced subsequently. It is agreed that the same conditions applied 
to the numerous subsequent loans made by the plaintiffs to 
the defendants as well asto the sums disbursed by them for 
the purchase of goods and other.objects on the defendants’ behalf. 


- The accounts shew that on the 5th May 1894, the baiance 
due to the plaintiff had increased to Rs. 8,650 for which another 
bond was executed. On the 30th May it had amount— 
ed to Rs. 15,581-4-2 andon the :5th May to Rs. 18552-3-4. On 
the 6th January 1896itwas reduced by a cash payment ofRs.13,000 
(all previous credits to the defendants being the sale price of 
coffee received and sold) and 6th June 1896 accounts were struck 
and the balance due to the plaintiffs was found to be Rs. 5500. 
The account Exhibit II was sigued by the 2nd defendant in 
token of liability. From this time forward there are no further 
cash loans andonly afew disbursement on the defendants’ account 
but the small consignments of coffee received were insufficient to 
keep pace with the interest and bythe 30th November 1899 the 
oon debt had increased to Rs. 7586-9-9 the amount sued 

or. 
The learned District Judge sums up the business thus in 
terms which are in substantial accordance with the pleas on 
both sides, as well as withthe accounts above summarised. 


.“ Defendants have borrowed money from plaintiffs; they have 
obtained goods of various kinds through them, and they have made 
payments from time to time by sending in coffee.” 

The question is whether the account is one under Article 85 
above referred to and it appears to me that it is not, ; 


The oldest Madras case bearing on the point is Hzvada Ba. 
sappa v. Gadi gi Muddappa* and followed in Velu Pillai v. Ghose 
Mahomed?. The principle laid down appears to be that tne test 
of mutuality is mot the existence of a “ shifting balance ” (which 
is important evidence of mutuality but not conclusive) but-—to 
quote Holloway J.—* to be mutual there mnst be transactions on 
each side creating independent obligations on the other and not 


I. (1871) 6 M.H.C.R. 142, 2. (1894) I.L.R. 17 M. 295 


Shiev 
Gowda 
V. 
Fernandez. 


Ayling J, 


Shiev 
‘Gowda 


v. 
Fernandez. 


Ayling J. 


396 THE MADRAS LAW. JOURNAL REPORTS. [vor xr. 


merely transactions which create obligations on the one side, those 

on the other being merely complete or partial discharges of such. 
obligations.” This teature, the existence of independent obliga- 

tions, appears to be entirely wanting inthe present case. A 

scrutiny of the accounts leaves nodoubt that every consignment 

of coffee was made simply and solely on account of antecedent 

loans and with a view to reduce the balance due thereunder. 


Not only war the balauce never shifted to the defendants’ 
credit but there was never any approval to such a desirable 
state of affairs. Apparently the balance against the defendants 
was never lower than the initial amount (Rs. 4,000); and the 
only substantial reduction was by the cash payment of Rs. 13,000 
refered to above. i 

Applying the principle quoted above, I must hold that the 
account was not a mutual one with reciprocal demands. 

Numerous ruliugs have been quoted by one side or the other, 
but none of them tend to really shake the above conclusion. That 
the fact that the repayment was mostly by consignments of goods 
and notincash makes no difference may, be deduced from 
Hargopal Premsukdas v. Abdul Khan Haji Mahomed? if any 
authority were needed. The judgment in Ganesh v. Gyanu? 
is in complete .accord with that in Velu Pillai v. Ghose 


Mahomed * and follows the same principle ; and I can find 


nothing inconsistent therewith either in Lal? Sahoo v. Raghu- 


nandan Lal Sahoo * or in Chittarmal v. Bihari Lal *, the other 
cases quoted by the respondents’ vakil. The other points raised in 
appeal may be summarily dealt with. I agree with the District 
Judge in rejecting the plea of discharge and in holding that the 
defendants formed a joint family with the 2nd defendant as its. 
managing member. 

On the other hand, I can find nothing in Exhibit ¥ which 
would, as contended by the respondents’ vakil, render the debt 
personally binding on any but the 2nd defendant. 

I would amend the decree of the District Court by teducing 
the defendants’ liability to the items occurring after the 24th 
May 1897 and by limiting the liability of all the defendants other 
than the 2nd defendant to their share of the joint family pro- 
perty. The plaintiffs should be allowed proportionate costs in 
the lower court, defendants bearing their own, and the appellants 
should recover their costs in this court from respondents. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice Ayling. 


Ramaswami Chetty ..  Appellant* 
. y. , ; 
Ponna Padayachi & others .. Respondents. 


“Limitation—Adverse possession of mortgaged property—E fect of, on Ramaswaini 
mortgagee. Chetty 
“The existence of a mortgage at the time of the commencement of adverse _ Ponna 
possession of mortgaged property cannot prevent the person in possession Padayachi, 
from acquiring ownership ofthe land both as against the mortgagor and 
mortgageé—unless it be the case that the adverse possession was intended to 
be ‘limited to the mortgagor’s interest only. The mortgagee’s cause of 
action arises against the adverse holder on the date on which the latter 
obtained such adverse possession of the mortgaged estate. 


(Aimadar Mandal v. Makhan Lal Dey? and Venkatachalla Achari v. 
Subramania Chetity 2 dissented from; Heath v. Pugh® distinguished; 
Ammu v. Ramkrishna Sastri*, Rama Coomar Sen v. Prosunna Coomar 
Sen 5, Prannath Roy Chowdry v. Rookea Begam $, Sheoumber Sahoo v. 
Bhowanudeen Kunwar 1, Karan Singh v. Bakar Ali Khan 3 relied upon.] 

Second appeal from the decree of the District Court of South 
Arcot in A. S. No.-29 of 1909, presented against the decree 
of the District Munsif of Panruti in O. S. No. 134 of 1098. 


12th defendant, appellant, got a decree ona simple mortgage 
against rst defendant and 13th defendant in 1898, the mortgage. 
being in 1890. When 12th defendant wanted to sell the property 
through court in 1908 plaintiff brought a suit in 1908 for a decla- 
ration that the mortgagee-decree-holder’s right was barred and to 
prevent him from selling alleging that his (plaintiffs) vendor 
was the owner and was in possession by partition with the.zst 
defendant long before the mortgage and that the plaintiff him- 
self was in adverse possession from 1894, -the date of plaintiffs 
purchase. 

T. Ranga Chartar for appellant. 

. K., R Subramania Sastri for respondents. 

T. Ranga Chariar:—The finding is that the sale to the plain- 
tiff was in 1894 by the co-sharers of the rst defendant. We shall 
ce a aE AT ee aE SIRE SEO EEE 


* 5. A. No. 1689 of 1909. 22nd November, 1910. 
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take, as the District Judge finds, that from 1894 adverse posses- 
sion against the mortgagor, the rst defendant, began as the pre- 
vious partition was found against. Adverse possession against 
the mortgagor will not be adverse possession against the simple 
mortgagee who was not entitled to possession—S. A. 682-of 1909; 
Aimadar Mandal v. Makhan Lal Dey*. Adverse possession 
against the mortgagor cannot affect any right carved out betore 
the mortgage. The converse case is to be tound in Lttappan, v. 
Manavikraman ®; Tarubat v. Venkatarao 3—1.¢., adverse pos- 
session against a usufuctuary mortgagee, is not adverse to the 
mortgagor. As to who is affected by adverse possession see 
Kherodemoney v. Doorgamoney* ; BANNING on Limitation, P. 170; 
Karan Singh v. Bakar Ali Khan®. What is sold ina mortgage 
decree is the right of the mortgagor as it existed at the date of 
mortgage—Hassanbhaz v. Umaji.® 


K. R. Subrahmania Sasiri:—As against Aimadar Mandal v. 
Makhan Lal Dey * and S. A. 682 of 1909 I quote Ammu v. 
Ramakrishna Sastri” and Ram Coomar Sein w. Prosunno Coomar 
Sern *. A mortgagee’s right to sue for money within sixty 
years may be curtailed by adverse possession against him for 12 
years—Ram Lal v. Masum Ali Khan®, Sheoumber Sahoo v. 
Bhowaneedeen Kunwar *°, Karam Singh v. Bakar Ali Khan", 


MITRA on Limitation, sth edu., p. 197. |T. Ranga Chariar.— 


The author doubts the correctness of the statement and gives 
the law as settled in my favour in p. 198 in cases where the 
mortgagee is not entitled to possession.] No notice is necessary 
when a trespasser prescribes for the whole tithe—J#tappan v. 
Manavikraman.? 


T. Ranga Chartar in reply:—All this contention of prescription 
is basedon S. 28 of the Limitation Act. But that section 
speaks of right to possession. So where there is no right to 
possession in the mortgagee, asin the case of a simple mort- 
gagee, no question of adverse possession against him can-arise. 
The cases quoted on the other side are all cases where the 
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. Ea 
mortgagee can get possession under the document. Adverse aaa 


: : : : g ett 
possession can arise againsta person only if he is capable of Pie 
suing—Bhavrao v. Rakhuran. * Padepachi. 

The Court delivered the following Abdur 
Rahim J. 


JUDGMENT :—Abdur Rahim J.—This appeal is by the rath 
defendant ina suit, the object of which was to have it declared 
that certain lands (marked Nos. 3 and 40n the plan) belong to the 
plaintiff and were not liable to be sold in execution of a decree 
obtained by the rath defendant against the xst defendant in 
Original Suit No. 292 of 1898 on a simple mortgage bond execu- 
ted by the latter in favour of the former in 1890. The Munsif 
found, on the question of the plaintiff's title, that the lands which 
were originally the joint property of the 1st and 8th defendants 
- and their two brothers, Chinnathambi and Muthukannu, fell to the 
share of the two latter at a partition effected between them about 
24 years before the iustitution of thesuit and long prior to the 
mottgage by the ist defendant to the'r2th defendant. The 
District Judge’s finding on this point, such as it is, cannot be 
said to be satisfactory, but he has dismissed the appeal preferred 
by the rath defendant against the decree of the Munsif, which 
was in favour of the plaintiffs, holding, in effect, that the rst and 
13th defendants (the 13th defendant had also joined in the execu- 
tion of the mortgage) not having been in possession of the land 
as the evidence showed since 1894 for a period of more than 12 
years before the attempt of the rath defendant to bring the pro- 
perty to sale in execution of his mortgage decree, and the plain- 
tiff’s predecessors-in-title and the plaintiffs having been all this time 
in adverse possession ofthe property, the right of the 1st defendant 
and the 13th defendant in the property, if they had any, became 
extinguished, andthe propery could not, therefore, be sold in 
execittion of the mortgage-decree obtained against them by the 
rath defendant. If this view of the learned judge be correct, there 
would be no necessity to remit the case to him for a proper deter- ` 
mination of the question relating to partition. Mr. T.Rangachariar 
who appeared before us for the appellant (12th defendant) has 
not disputed the finding of the District Judge as to the duration 
and character of possession of the plaintiffs and their predecessors- 
in-title, and in answer toa question which I put to him in the 
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Pamane course of the argument, Mr. Rangachariar stated that he would 
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accept the finding on the point to mean that the plaintiffs’ prede- 
cessors-in-title andthe plaintiffs intended to prescribe for an 
absolute title and not merely fora title subject to the rights of 
the rath defendant as mortgagee, His contention is that, though 
the rights of the mortgagor in the mortgaged property may be 
extinguished by adverse possession by a person for 12 years after 
the execution of the mortgage, yet, in no case, would the mort- 
gagee’s remedy against the mortgaged property be lost, if his 
tight to enforce the mortgage against the mortgagor is not barred, 
for instance, when it has been kept alive by payment of in- 
terest or acknowledgment. He relies for authority on Adwadar 
Mandal v. Makhan Lal Dey? which has been followed by 
Munro and Krishnasawmi Atyar JJ. in Venkatachala Asari v. 
Subramania Chetty? without, as far as it appears, any further 
discussion of the question; and, if these decisions are right 
Mr. Rangachariar’s contention must prevail. I am, however, 
unable to take the view of the law expressed in those cases. 
Maclean C. J. who delivered the judgment of the court in the 
Calcutta case, thinks that the proposition which he Jays down, 
namely, that it is only when a mortgagee buys the mortgaged 
property on its being sold under the decree that time begins to 


` run against him because, prior to that, he had no title to the 


property and the decree and sale gave him a new right, is 
supported by Meath v. Puck. But, with all respect to the 
learned judge, I do not find anything in that case, either in the 
judgment of the Court of Appeal delivered by Lord Selborne 
L, C., or in the judgment delivered in the House of Lords, from 
which such a proposition can be deduced as being applicable 
to a case in which the person sought to be ejected does not hold 
the property under a title derived from the mortgagor. Heath 
v. Pugh® was not a case of adverse possession at ail; there the 


- mortgagee, who had the legal estate in the mortgaged property 


vested in him, brought a suit for foreclosure, impleading in that 
suit the defendant who had purchased the equity of redemption 
from the mortgagors (who held the property in trust) or from 
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one of them, subsequent to the mortgage and obtained a Rainaswami 
decree within the time allowed by the statute, but when he v. 


Ponna 
instituted a suit to recover possession, 12 years had elapsed Padayachi. 


from the date ot the mortgage and he was met by the plea that Abdur 
the suit was barred under 3 and 4 William IV, Cap. 27. The Rahim J. 
Court of Appeal held that the decree for foreclosure gave tbe 
mortgagee a new right against the defendant who, it is to be 
Observed, was a party to the suit for foreclosure aud that time 
would count only from the date of the decree. The defen- 
dant in that case derived his titie from the mortgagor who 
was in possession and not by adverse possession, and the decision 
proceeded on the reasoning that until foreclosure the mortgage 
was merely a security for the debt,. that although the legal 
estate had been conveyed to the mortgagee (which, it may be 
noted, is not the case here) the interest in the land itself 
remained in the mortgagor, the equity of redemption being an 
estate in the land; that the order of foreclosure vested the 
ownership for the’ first time in the mortgagee as if by anew 
purchase and that, though the mortgagee might have claimed 
possession by virtue of legal estate conveyed to him under the 
mortgage, yet “ there can benotwo things more distinct or 
opposite than. possession as mortgagee and possession as the 
owner of the estate.” The entire argument treats the position 
of the defendant as in no way distinct from that of the 
mortgagor and it could not be contended in that case that it 
would be otherwise. In Prannath Roy Chowdhury v. Rookea 
Begum? it is laid down : “ Where a mortgage is subject by law 
to be foreclosed, the title to foreclose is in the nature of a limit 
to the title to redeem. It by no means follows, as a consequence, 
that the mortgagee-foreclosing wijl be able in a suit for.possession 
to make good against all occupants a title to possession.” It is 
clear that a mortgagee who has obtained a decree for sale will 
not be in a better position than a mortgagee foreclosing. 


Now, if we were to apply the arguments of Lord Selborne 
` in Heath v. Pugh? to acase like this and the one reported 
(Azmadar Mandal v. Makhan Lal Dey?) it seems to me that the 
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peaceable possession of a stranger for more than - the 
statutory period must be the opposite of that reached in 
Heath vw. Pugh. A person who is in ‘adverse possession 
of land for 12 years acquires a title to the land, the rights 
of the owner of the land being extinguished, and since 
a mortgage is merely a security for the debt and the interest in 
the land remained in the mortgagor, it is difficult to see how 
the existence of the mortgage at the time adverse possession com- 
menced can prevent the person in such possession acquiring: the 
ownership of the land. It is conceded that the interest of the 
mortgagor in the land would be extinguished, but it is contended 
that the title by prescription must be subject to the liability of 
the land being sold for payment of the anterior mortgage debt. 

The mortgagee’s right is to sell the interest of the mortgagor in 
the land and the mortgage decree, under which the land 
is‘ attempted to be sold, cannot biud persons who go not 
derive their title from the mortgagor, and were not parties to | 
the suit in which the mortgage decree was passed but claim a 
statutory title adversely to the mortgagor. There may be cases 
in which a person claiming to have acquired a title by presctip- 
tion, would acquire it, subject to the existing mortgage but that 
would depend upon whether the person in possession intended to 
acquire an absolute title or only a title subject to the rights of 
the mortgagee. This is laid down in clear language by Turner, 
C.J. and Muthuswany Iyer J. in Ammu v. Ramakrishna Sastri? 
where they observe at-page 229:—‘* But there are other 
cases in which the rights and interest of the mortgagor 
and mortgagee ‘are equally invaded, e g, when under a 
sale for arrears of revenue, a purchaser, acquires possession 
and thenceforward holds adversely both to the mortgagor 
and mortgagee or when the mortgagor has remained in possession 
and a stranger ousts him from the lands.” The latter portion ofthe 
passage applies to the present case. In the case of Ammu v, 
Ramakrishna Sastri? the suit was brought for redemption, and it 
was held that the claim against the defendant who was in’ pos- 
session but did not claim under the mortgagee was barred under 
Article 145 and Article 148 had no application to the case. The 
eee 
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decision reported in Ram Coomar Sein v. Prosunna Coomas Sein’ sage 


went even further, so far as the position of a person who has ae 


onna 
dispossessed the mortgagor is concerned. There it was held, rely- Padayachi. 


ing on Prannath Roy Chowdhury v, Rookea Begam? that, though Abdur 
‘there may be cases in which the possession of a person who does Rahim J. 
not derive his title from the mortgagor may be adverse to the 
mortgagor but still not adverse to the mortgagee, yet where the 
mortgagor is dispossessed, and his title disputed and another 
person obtains possession of the estate, the possession of the new 
holder becomes adverse to both the mortgagor and the 
mortgagee, and the mortgagee’s cause of action arises 
against the new holder on the date on which the latter 
obtained such adverse possession of the mortgaged estate. 
To the same effect was the law laid down in Sheoumber 
Sahoo v. Bhowaneedeen Kulwar®? namely, that a mortgagee 
is bound to come in within 12 years to vindicate his title 
to the land against a third party in adverse possession who does 
not claim under the mortgagor. Here I would observe that 
these two cases make it clear that the mortgagee is not without 
remedy against a trespasser taking possession of the mortgaged 
-land, although it may be that he is not entitled to possession 
under his mortgage, and I myself do not see any valid reason 
why the mortgagee should not be able under such circumstances 
‘to protect his interests by proper proceedings. On the other 
hand, no authority has been cited tous in support of the pro- 
position to the contrary, on which is based one‘of the grounds for 
the decision in Armadar Mandul v. Makham Lal Dey.* 


Iam further of opinion, although the learned judges who 
decided the Calcutta cases thought otherwise, that the point is 
really covered by what islaid down by the Privy Council in 
Karan Singh v. Bakar Ali Khan.* The facts of the Privy 
Council case are substantially the same so far as they effect 
the question now raised as those of the present case. 
There the suit was instituted by the holders of certain 
mortgage bonds to recover the sum due and the plaintiffs 
further claimed to, enforce payment of the sum due under 





I. (1864) W. R. 375. 2. (1859) 7 M.I.A. 323 at p. 355: 4 W.R. 37. 
3, (1870) 2 R.N.W.P.H.C. 223. 4 (1906) I.L.R. 33 C. 1015, 
5. (1882) LL.R. 5 A. I; 9 LA. 99. 
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caer eee the bonds by sale of the mortgaged property. Their Lord- 


oe 
Ponta 


Padayachi. 


ships were of opinion that the claim to sell the property 
would have been barred under Article 145 of the Limitation Act 
of 1871—Article.144 of the Limitation Act of 1877 by which the 
case is governed is to the same effect—if it were proved that the 
defendant who set up a title distinct from that of the mortgagors 
had been in adverse possession for more than 12 years before the 
institution of the suit. Their Lordships treated the suit as 
one for possession of immovable property or an interest in im- 
moveable property. I may also observe that, if the argument of 
the appellant were to prevail, the result would be that when a 
property is under mortgage and the mortgagor or his successor 
in interest goes on paying interest on tke debt or otherwise ac- 
knowledges his liability, persons in peaceable and unchanged 
possession and enjoyment of such property in assertion of their 
own rights, whatever the length of the atime during which their 
possession and enjoyment might have lasted, would not be secur- 
ed in the title. Iam of opinion that the weight of authority as 
well as reason is against the contention of the appellant and the 
appeal must be dismissed with costs. 


Ayling J —I agree. 
[But see S. A. No. 844 of 1907 reported infre he which 
Benson and Munro JJ. upheld the contrary view Ep.} 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sankaran 
Nair. 


Biram Beni Ammal & others se .. Appellants * 
v (Plaintiffs). 

Syed Shumsuddin & others a .. Respondents 
(Defendants). 


C. P. C., O. 237 7. (1); CL (3) (0.C., S 373)—‘lnstituting a fresh suit?'— 
Proceedings in execution against defendants against whom suii was wiih- 
drawn— Obstruction by exonerated defendants, 

Where a suit is with-drawn against certain defendants with leave to 
file a fresh suit and in execution the said defendants obstruct delivery, 
the decree-holder is precluded from proceeding with his application to 
remove the obstruction by O. 23; r. 1 (S. 373, O. C.) 


*S, A. 1359 of tg05. i 8th December, Ig10. 
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Second appeal from the decree.of the District Court at Birar Benl 
Tinnevelly in A. S. No 456 of 1904, presented against the decree v. 
of the Court of the District Munsif of Srivilliputhur in O, S. oe. 
No w5-of 1903. ` suddin, 

A suit'for the recovery of certain site and some shops thereon 
from two sets of defendants was compromised with the first set 
and withdrawn without liberty to bring a fresh suit as against 
the second. A decree was drawn up accordingly. In execution, 
the second set of defendants obstructed delivery and put in 
a claim under S. 331, C. P. C. Theapplication for execution 
was numbered and registered asa suit as between the decree- 
holders and the obstructots. Both the lower courts dismissed 
this suit as barred by S. 373, C. P. C. 

N. Ruajagopalachart for A. K. Sundaram Atyar for appel- 
lants (decree holders). 

R. Rangaswamt Atyangar for K. Srinivasa Atyangar for 
respondents. 

N. Rajagopalachari—S. 373 bars only the bringing of a 

fresh suit. As I have not _Srought a fresh suit, S. 373 is no bar. 
All that I did was to put in an execution application for 
delivery and I was obstructed. ‘The obstructor it was who by 
his claim set the law in motion. The obstructor’s clazm was 
numbered and registered as a sze#atid not my application under 
S. 331, C. P. C, though in that suit the decree-holder is, on the 
wording of S. 331, C. P. C., to be called a plaintiff, and the 
obstructor, defendant. Moreover,S. 331 talks only of registry “as 
zf a suit had been brought by the decree holder.” These words 
show that the proceedings cannot bé considered in the same way 
as a bringing of a suit by meso as to: make me liable for 
all the consequences of a bringing of a suit — Sambastvan 
v. Punchanada>. 

This is not a suit but only a continuation of the execution 
proceedings. The object of the legislature was expressly not to 
drive me to a fresh suit but to give me a cheap remedy by con- 
ferring a special jurisdiction on the executing courtin exe- 
cution of the decree in the orzgzwal sutt — Sztalakshmi v. 
Vythilinga ? ; Katima v. Naiman Kutti 3; Moula Khan v. Gort 
Khan * , No court fee is collected from me asin a suit, though 


1: (1907) L L. R- 31 M. 24. 2. (1884) I. L. R. 8 M. 548. 
3- (1890) I, L. R. 13 M. 520. 4. (1890) I. L. R. 14 B 627. 


* 2 
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Hee ren the consequences of the investigation of the claim may be as 


shi in suit (e. g.,) res judicata; T. K. Murnetha v. T. R. Cheria 
Shum- unhend!. The matter is really one under S. 331 and notin a 
suddin. ‘separate suit—Jatkavedan Nambudri v. Kunhu Achen: ? 

Moreover this objection of S. 373 was not pleaded and ‘was also 


waived, 

R. Rangaswamt Azyangar :—It is really the decree-holder 
that set the law in motion by his application. Itis his applica- 
tion that is really registered as suit asin this case—gide the 
judgment in Fatevedan Nawnbudri v. Kunchu Achen?; Sukhan 
Singhv. Baty Nath Goenka.* The words ‘as a suit? really make the 
proceedings a suit with all its incidents—Gowrd Shankar v. 
Maida Koer. + The want of pleaof a bar under S. 373 does 
not matter. S. 373 is imperative, 


N. Rajagopalachart in reply distinguished the cases quoted 
by the vakil for respondent, 

The Court delivered the following 

JUDGMENT:—The suit is for possession of property. The 
plaintiffs and appellants before us préviously brought O. S. No. 
635 0f I900 against the same defendants Nos.1to8 for the 
recovery of possession of the same property. The matters in 
dispute between the plaintiffs and the defendants Nos. 1 and 2 
were compromised and there was a decree in accordance with 
the terms of the compromise. The suit against the defendants 
Nos, 3:to 8 was withdrawn without permission to bring a fresh 
suit. In executing the decree against the defendants r and 2, 
the plaiutiffs were obstructed by the defendants 3 to 8 and the 
plaintiff's application to remove the obstruction was registered 
under S. 331 as a suit between the decree-holder as plain- 
tiffandthe defendants 2 to 8 as defendants. Both the lower 
courts have dismissed the suit on the ground that S. 373 bars 
the suit. It is contended before us in second appeal that the 
above section only precludes the plaintiff “from bringing a fresh 
suit” and that this suit cannot be treated as one brought by the 
plaintiffs as under S, 331. It is the claim of the person ob- 
structing the execution of the decree that is or ought to be 
numbered and registered as a suit. We are unable to agree 





I. (1881) I. L. R. 4 M. 308. 2, (1g06) I. L. R., 30 M. 72. 


ey (1907) 12 Ç. W. N. 115. 4 (1904) ILL. R. 31 C. 536 
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with this contention.In Yathavedan Nambudri v Kunchu: Achen’ Bitam neni 
and Sukhan Singh v. Baty Nath Goenka? it has been held, and we v. 
think rightly, that it is the decree-holder’s application to remove Siame 
the obstruction and give him possession ‘of the -property that swddin. 
should be registered as a suit, and the words of the section that 
.the decree-holder must be treated-as the plaintiff support that 
view. There is no reason, therefore, why this suit should not be- 
treated as one brought by the plaintiff. 

In Gowri Shankar v. Maida Koer? it was held that an appli- 
cation registered as a suit under S, 525, Civil Procedure Code, 
must be treated asa suit brought by the applicant under the 
terms of S. 373, Civil Procedure Code.’ 


We think. the decision is. right and dismiss the Second 
appeal with costs. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Munro and Mr. Justice Sankaran Nair. 


Karunakara Menon andothers  - «» Appellants* 
v. (and PIG. & and Deft’s repres.) 
The Secretary of State for India in Council.. Respondent 
(xst Defendant.) 
C. P. Ca, (XIV of 1882, S. 331)—Scope of—Government’s right to coin? Karunakara 
in afier grant of patta. l Menon 


S. 331 ofthe Code of 1882 applies only where the resistance or obstruc- Secretary 
tion has been occasioned by a person other than the judgment-debtor claim- of State for 
ing in good faith to be in possession of the property on his own account or India. 
on account of some person other than the judginent-debtor. 

When Government grants a patta for land it ceases to have possession 
of any kind whatsoever and the fact that charge is made for jenmabhogam 
in addition to the assessment does not affect the matter; and consequently 
the Government is not entitled to come in under S. 331. [Pullanapally San. 
karan Nambudri v. Vittil Thalakrat Muhamad*, followed.} 


Second appeal from the decree of the Subordinate Judge of 
Calicnt in A. S5, No. 500 of 1907 presented against the decree of 
the District Munsif of Parapanangadi in O. S. No. 134 of 1906. 

Suit by a Zanomdar to redeem land alleging that the defen- 
dant was holding under a previous kanom from the jenmi: 





* S. A. 377 of 1ga9. 16th November 1910. 
I. (1906) I. L. R. 30 M. 72. 2. (1907) 12 C. W. N 115. 
3+ (1904) LLR. 31 C. 516. 4. {1904) LL.R. 28 M. 505. 


Karunakara 


Menon 
Dee 
Secr 
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The suit was: decreed ; in execution, the plaintiff was obstructed 
by the respondent who contended that the Pudzakovtlagom whose 


of Siate or title the plaintiff in the suit pleaded was not the jenmi but that 


India. « 


the respondent was the jenmi and had given a patta to the defen. 
dant reserving swamzbhogam. The land was Originally the 
bed of a stream. The stream was small one, but was about rr 
miles in length and passed through various Amsoms, and be- 
tween various jenmis’ lands. The land on both sides ofthe stream 
at the point in- question belonged to the Pudiakovilogam. 
The claim was registered as a suit, the rst court decreeing the 
plaintiff's claim, but the appellate court, reversing the decree and 
remanding the suit for retrial with a direction to make the jenmi 
a party. The suit was re-tried with the ultimate result that the 
Sub-court held that the jenmi had not made out a right to the 
stream bed. The plaintiff and the jenmi appealed. 


P. R. Sundara Atyay for appellant. 
The Government Pleader (C. F. Napier) for respondent. 


P. R. Sundara Atyar for appellants—contended that the 
Government, after granting the patta, had no right to possession 
left in it, whether swamibhogani was reserved or not; that swami- 
bhogam was only a kind of cess—Pallanapathy Sankaran 
Nambudri v. Vitti Thalakat Muhamad; Krishna Nambudrt v. 
The Secretary of State *; Logan’s Malabar Manual, Vol, p. 718 ; 
Malabar Gazetteer Vol. ‘bp. 336, 349; Board's Standing Orders, 


_ Vol i, p.47- When a patta is once granted, the result is the 


pattadar becomes the owner and his title can be terminated 
only in the manner indicated in the Revenue Recovery Act or 
the Land Acquisition Act—Sappani Asari v. The Collector of 
Cotmbatore®; Venkatanarasimha Naidu vw, -Dandamudt Kottayyat. 

Under these circumstances, the respondent had no right of pre- 
sent possession actually or constructively and therefore the claim 


` was improperly registered asa suit. Relying upon Brajabala Devi 


v. Gurudas Mundie”, hecontended that even supposing that the 
Government was in constructive possession through its pattadar 
owing to some peculiarity of tenure, the pattadar being the judg- 
ment-debtor, it was not open to the court to register the claim as 








I. (1905). 1.L.R, 28 M. 505. 2. (1908) 19 M.L.J. 347. 
3. (x902) I.L.R. 26 M. 742. 4 (1897) LLR. 20 M. 299 at 302. 
5 (1906) I. L. R. 33 C. 487. 
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a suit so as to nullify the provisions of Ss. 328, 329. The court 
could give effect to the objection even at this stage regard being 
had to S. 591, C. P.C.—Lalav. Narayan?. He also contended that 
the jenmi’s title not being in question in the suit, the only ques- 
tion being as to the right to possession, the decree for possession 
could in no sense be said to affect the possession of the Govern- 
ment or the dispossession of the defendant be said to be dis- 
possession of the Government. 

C. F. Napier for respondent—relied upon Mancharow 
v. Fahidchand? and also contended that the Government was in 
pOsesssion constructively though the pattadar, there being abso- 
lutely no difference between the position of the Government as 
jenmi and the ordinary jenmi. [Sankaran Nair J.—What about 
waste lands?] When the Government makes a grant with a 

‘ swamibhogam reserved, it does not part with its right as effec- 

tively as when it gives an ordinary ryotwari patta. [Sankaran 
Nair J.—How do you explain Pallanapally Sankaran Numbudr¢ 
v. Vittil Thalakat Muhamad? where swamibhogam also used 
to bepaid?] The point was not noticed. 

Thr Court delivered the following 

JUDGMENT :—The plaintiff obtained a decree for posses- 
sion of thesuit land against Marakarut Veerankutty’s son Cheriya 
on the basis of a Kanom Kychit. When she attempted to 
take possession, she was.resisted by the village officials on 
behalf of the Government. She then putin M. P. No. 150 of 
1906 making the Secretary of State for India the counter-peti- 
tioner and asked that the property might be put in her posses- 
sion, removing the obstruction of the counter-petitioner, The 
District Munsif, holding that there was evidence that the Govern- 
ment was in possession, directed under S. 331 of the Code of 

- .Civil Procedure that the claim should be numbered and register- 

ed asa suit between the decree-holder as plaintiff and the 
Government as defendant. The written statement put in on 
behalf of the defendant alleged that the land in dispute was a 
portion of a public Zkodu belonging to Government which was 
filled up and converted into paddy land, that the land was assess- 
ed and a pattah granted in Fasli 1304 to Veerankutti, father of 





i. (1895) I.L.R. 21 B. 392. 2. (1900) LL.R. 25 Bom. 478. 
3- (1905) I.L.R. 28 M. 505. 


Karutiakara 
Menou 
v. 
Seeretary 
of State for 
India. 


4io tHE MADRAS LAW JOURNAL REPoRi's, [vọL. xXi. 


Karunakara the and defendant in the suit in which the plaintiff obtained 


De 
Secretary 
of State for 
India. 


that which she was seeking to execute, on senmabhogam assess- 
ment which had been collected ever since. Now S. 331 of 
the Code of Civil Procedure, 1882, only applies where the resis- 
tance or obstruction has been occasioned by a person other than 
the judgment-debtor claiming in good faith to be in possession 
of the property on his own account or on account of some person 
other than the Judgment-debtor. The question then arises 
whether the defendant is such a person. All that the defendant 
relies upon is the fact that in the pasa granted to Veerankutti, 
a charge is made for yenmabhogam in addition to the assessment 
and it is argued from this that the defendant, though not in ac- 
tual possession was in constructive possession of the land. We 
are unable to accede to this contention, We think that when 
the defendant granted patfa for the land, he ceased to have. 
possession of any kind whatsoever. In Pullanapally Sankaran 
Nambudrt v. Vitttl Thalakat Muhamad', the’ circumstances 
were very similar. There land which had been at the absolute 
disposal of Government was held by a person who paid to Govern- 
ment assessmént and jenmabhogam and cess as in the present 
case. It was held that he was holding as a ryot under Govern- 
ment and that he was entitled to hold the land as long as he paid 
the revenue and in default could only be averted under the pro- 
vision of Act [I of 1864. We think that the fact that part of 
what the Pattadar has to pay is called jenmdbhogam can make 
no difference. We, therefore, do not think the defendant was en- 
titled to come in under S. 331 of the Code of Civil Procedure or 
any other claim section of the code, and the claim should not 
have been numbered and registered as a suit but should have 
been rejected. We must, therefore, set side the decrees of the 
courts below and the order of the District Munsif directing the 
claim to be registered as a suit. The District Munsiff should 
take up M.P. No. 150 of 1906 and dispose of it according to law. 
Objection has been taken by the Government Pleader to our 
disposing of the second appeal on this point on the ground that it 
should have been taken earlier and that all the isues have been 
determined by the courts below. No good purpose would be 
served by our going into the issues raised in the suit. Even if 


I’ (1905) I. I~ R. 28 M. 505. 
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we found that the defendant was the jenmi of the land, the right 
of the plaintiff to possession under the decree against the patta- 
dar would not be affected as the defendant is not entitled to any 

“sort of possession. If we found the question of jenmi right for 
the plaintiff, we could not pass a decree for possession against 
the defendant as the defendant is not in possession, We, there- 
fore, think the only satisfactory course is to deal with the point 
and correct the error into which the Distinct Munsif fell. The 
parties will bear their own costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim and Mr. Justice 
Ayling. 
In-re Muthukumara Reddy—Petitioner.* 
Cr. P. C. S. 360—LEvidence ict, S. g1—Perjury. 


A deposition read out in the presence of the accused and his pleader, but 
while another witness in the case was being examined, is a deposition good 
in law so as to founda prosecution for perjury on it, especially when no 
objection was actually taken to the reading out of the deposition when the 
exmination of the other witness was going on. 


Petition, under Ss. 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the judgment of the 
Sessions Judge of North Arcot, in Cr, Ap. No. 1g of 1910, 
preferred against the sentence passed on the accused by the 
Head Assistant Magistrate of Ranipet in C. C. No. 130 of 
1909 on his file. 


A deposition was read out in the presence of the pleader of 
the accused, but as he was engaged at the time in the examina- 
tion of another witness, he did not presumably hear it. Its 
accuracy, however, was not impeached by the accused. Under 
these circumstances, the question was whether the deposition 
could be said to be properly taken down so as to justify its 
reception as evidence of his deposition. 


L. A. Govindaraghava Atyar for petitioner. 
The Public Prosecutor (C. F. Napier) contra, 


ht A SS ee 
* Or, R. C. No. 483 of IgIo, : 7th January IgIr. 
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L. A. Govindaraghavier—for the the accused—relied upon 
Kamatchinathan v. Emperor 1, Mohendrav. Emperor? ; Fyotesh 
Chunder v. Emperor? and Weir, Vol. ii. p. 435. He submitted 


‘that Mr. Justice Millers judgment in Bogra, im ret went 


against the trend of authorities above stated and also is in 
direct opposition to S. 91, Evidence Act. The result of his 
Lordship’s view is either that the witness has only to deny its 
accuracy and then it would be inadmissible or that its accuracy 
is impeachable by other evidence, which would be defeating the 
very object of S, 91. He submitted that the irregularity is not 
one that can be waived under S. 533, Cr. P. C. 


C. F. Napier—for the Crown—trelied upon Rakkhal Chundra 


v. Emperor®, that there was a substantial compliance with the 


requirements of law, if not a literal compliance; any way no 
damage being alleged the conviction ought not to be set aside. 
The Court made the following 


ORDER :—The only objection to the conviction that needs 
to be considered is that fgunded on S. 360, Criminal Pro- 
cedure Code, and S. 91 of the Indian Evidence Act. 


The petitioner has been convicted of giving false evidence 
in a certain criminal trial, and the statement which is alleged 
to be false has been proved by putting in evidence the depo- 
sition in which the false statement was made by the petitioner. 


It is contended that this deposition is inadmissible in as much 


as, when it was read over to the petitioner, another witness was | 
being examined in the case in which the petitioner had given 
evidence. It is not alleged that the petitioner’s deposition was 
not correctly recorded, and the gist of the objection is that the 
accused in the case in which the petitioner gave evidence or his 
pleader could not have been listening to the petitioner’s evidence 
when it was read out to him. S. 360 of the Criminal Procedure 
Code requires that the deposition, after it has been recorded, 
should be read out in the presence’of the accused or his pleader, 


‘This was admittedly done in the present case and it isnot shown 


that the accused or his pleader made any representation to the 








“a. (1904) I L. R. 38. M. 308. 2. (1908) 12C. W. N. 845. 
3. (I909) 1. L.R. 36 C. 955. 4. (t910) 20M. L. J. 943- 
; ' 5. (1909) I.L. R. 36 C. 808. 
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Magistrate that they wanted to hear the petitioner’s evidence 
read out and they could not do so.as another witness was being 
examined. It was quite open to them, if they wanted to hear 
the petitioner’s evidence which was being read out to the peti- 
tioner in their presence, to ask the Magistrate to stop the 
examination of the next witness when the deposition was being 
read out. They made no such application, and we must hold 
that the provisions of S. 360 of Criminal Procedure Code 
were complied with both literally and in spirit. That being so, 
the deposition of the petitioner was rightly admitted under 
S. 91 of the Evidence Act.. 


The petition is dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Justice Benson and Mr. Justice Abdur 
Rahim. 


Maradueula Venkatarataam & others .. Appellants* 
v. i 
Kotala Ramanna & others .. Respondents. 


Contract Act, S. 87—Sale of goods not in existence—Ap propriation— 
Evidence. 

The question whether there was appropriation of the goods by their 
owner for the benefit of a particular creditor is one of fact and the law does 
‘not require any particular mode or form of appropriation. If there has been 
a specific appropriation, then the consignor, if he is still in possession of 
the goods, will hold it merely as trustee for the consignee. 


Timber was prepared with the helpof money advanced by plaintiffs to” 
the rst defendant under an agreement that they wereto be sent to the plain-. 


tiffs so that the plaintiffs would sell and appropriate the sale proceeds towards 
the discharge of the debt owing by the rst defendant to the plaintiffs, and 


the timber,having been despatched from the forest where it was cut in pursu-. 


ance of this agreement, was in the course of transit when it was attached by 
the 2nd defendant as property of the rst defendant. The timber was intended 
for the plaintiffs and it had been cat and despatched under the directions of 
two persons appointed under the power-of-attorney executed by the Ist 
defendant. The sole object of which was that these two men should carry 
on the 1st defendant’s business in timber in order to discharge the large 
debt owing by the 1st defendant to the plaintiffs : 
Held that the plaintiffs acquired a rightto ‘the timber as soon as it was cut. 
Appeal from the decree of the District Court of Godaveri 
in O. S. No. 28 of 1902. 


€A; No. Ig of 1909, 22nd December, 1910, 


*3 
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T. Prakasam for appellants. 
T. R. Ramachandra Atyar for respondents, 


T. Prakasam :—On the findings of the lower court on issues 
I, M and IV, the plaintiffs are entitled to a decree. The plaintiffs 
have got an equitable Hen or charge on the timber.. The terms of 
the contract as found are that the plaintiffs should make the ad- 
vances, the rst defendant should consign his timber to plaintiffs for 
sale by them; and the plaintiffs should credit the net sale proceeds 
towards the advances, commission and interest. As soon as ad- 
vances are made and the goods come into existence, the plaintiffs 
acquire an interest in the goods—S. 202, Ill. (6), Indian Contract 
Act ; Shepherd and Cunningham’s Commentaries, p. 441. The 
moment the goods are-ascertained and consigned, the plaintiffs 
acquire an equitable lien on them—Veljz Hirji v. Bharmal Shri- 
pal*, Even granting that the advances were not made on the parti- 
cular goods, the lien attaches—Lwusher v. Comptour.? Consignment 
for general balance of account divests the consignor of all control 
over the goods— Virtue v. Fewell?. The interest of the consignee 
need not be absolute. Qualified interest is enough. The consignee 
acquires an interest to the extent of his advances.— Anderson v, 
Clarke. The consignor cannot stop the goods zz transitu—Shep- 
herd and Cunnngham’s Commentartes on 1. C. A., S. 99; Pp. 307 and 
308. An equitable lien may be acquired over future goods. 
The moment the timber is cut, lien attaches; no fresh act 
on the part of the consignor is necessary—Holroyd v. Marshall’; 
Tailby v. Oficial Receiver®; Baldeo Pershad v. A. B. Miller” ; 
Shepherd and Cunningham’s Commentaries, p. 290. As soon 
as thetimber is cut and putin the course of transmission 
the xst defendant has appropriated the goods to the plain- 
tif. The test is whether there is an intention to appropriate 
the particular goods—Baron Parke in Bryans v. Nyx. * The fact 
that they are in the consignor’s possession is immaterial—Avyans 
v. Nyx.® Possession may be actual or constructive. Mere placing 
the goods apart by the consignor himself is enough to divest 


ar ._eoO OO" eee 


I. (1896) I.L.R. 21 B 287 at 293. 2. (1876) 1 Q. B. D. 709 per Lord 
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him of the property therein—Lord Loughborough in Mason v. 
Lickbanow.* [Abdur Rahim J.—That is a case of vendor 
-and vendee.] The consignor and consignee are exactly in the 
same position as vendor and vendee—Lord Blackburn in 
Ireland v. Livingstone.2? [Abdur Rahim J.—That is a 
case of a commission agent consigning goods to a foreign 
principal.] The same principle applies in the case of a con- 
signee to whom the goods are consigned by a principal— 
ABBOT on Merchant Shipping, 14th .Ed., p. 816. Intention 
is therefore the test. Any act evidencing the intention is 
enough. . The moment the timber is cut in pursuance of 
the contract there has been an appropriation—Zhe Oficial 
Assignee of Madras v. Lupprian.’ Further, the finding here is 
that the goods have been put in the course of transmission and 
were intended to be deliverable to plaintiff, 


_. Venkata: 
` ratnam 
v. 
Ramanna. 


- My second point is, even admitting that the carrier was the ° 


servant of the consignor, there isa valid equitable assignment 
in favour of the plaintiffs. Burn v.Carvalho* is an authority for 
the position that an order upon one’s own agent to deliver goods 
in payment of.a debt operates. as an equitable assignment. The 
power-of-attorney, Exhibit XXIX, given by the rst defendant in 
favour of his agent operates .as a complete assignment in favour 
of the plaintiffs. Exhibit XXIX was executed for the sole pur- 
pose of liquidating the plaintiff’s debt with the income within 
5 years and after that by sale or mortgage. Exhibit LL shows 
that the goods had been ascertained before the close of the 5th 
year. As soon as the timber came into existence, the property in 
it passed to plaintiffs. Thus there was a complete assignment 
wherever the timber may have stood, whether in the jungle or the 
yard of the rst defendant—Shacr Mull v. Singaravelu Uudaly’ ; 
Fadow gi Gopal v. Feetha Shang? ; Ex parte Scudamore” ; Palia- 
nappa v. Latchmanan®; Gurnellv. Gardner? (even a part assign- 
ment is enough) ; Alexander v. Steinhardt’ (an assignment 
was held to have taken effect upon mere posting the. letter 

I. Smith’s Leading Cases, (1896) Edn.Vol. I, p. 695. 

2. (1872) L R. 5 H. L.'395- 3. (Igo) I. L. R. 33 M. 145 at 149. 

4. (1839) 7 Sm. 109. S. C. on appeal 48 RR. 213. 

5. (1883) 1. L. R.6 M. 294. 6. (1879) LL-R.4 B. 333 at 343. 

5 


(1796) 3 Ves. 85. 8. (1883) I.L.R. 6 M. 429. 
(1863) 4 Giff. 626266 E. R. 827 10. (1903) 2K. B. 208, 
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‘containing. the authority, where the facts were similar); 


“Harding v. Harding *; Ranken v. Alfaro®. If there is an en- 


gagement to pay out ofa specific fund it is enough— Ex parte 
Brett: In ve Irving?; Fagabhat Lallubhai v. T. amgt Nasarwanjt*, 
(power-of-attorney in favour of the creditor himself) ; Gopala- 
krishna Iyer v. Gopalakrishna Iyer" (a similar case); Manickam 
Pillai y. Audinarayana Pillai*. The plaintiff, though no party 
to the document, is entitled to enforce the charge, It was brought 
about at his instance—Suppu Ammall v. Subramanian.” The 
form of assignment is immaterial provided the intention is clear— 
Dunlop's case. * A mere mandate to one’s agent may be revoked 
but becomes irrevocable when acted upon. In this case admit- 
tedly it has been acted-upon for 5 years. The agent then becomes 
the agent of the creditor—Wur'rE and Tupor’s Leadin g Cases, 7th 
Edn., Vol. I, p. 111. In this case the agent’s possession is my pos- 


` session. The fact that the power-of-attorney is intended to con- 


tinue for 5 years does not tso facto terminate the power after 
the lapse of that period—Currry on Contracts, 15th Edn., p. 256. 
The principal cannot revoke the authority when it has been 
exercised—S. 204, I. C. A.; Hodgson v. Anderson °. The power- 
of-attorney operates as an equitable assignment not only during 
the 5 years within which the debt should be discharged with the 
income but also after that so long asthe power of sale or mort- 
gage remained with the agent. 

Thirdly, the power-of-attorney operates as a trust deed in 
favour of the plaintiffs for the payment of their debts—S. 6, Trust 
Act ; see also S. 94; Kernan J. in Shaw Mull v. Singaravelu 
Mudaly?® ; Story on Equity Yurisprudence, 2nd Edn., Secs. 
I041, 1044, 1045 ; Dhondo v. Keshay*?, 

The and and 3rd defendants did not act dona fide. They en- 
tered into partnership of suit timber before sale. The and 
defendant had notice of the plaintiffs’ rights—Exhibit DD. 

T. R. Ramachandra Atyar :—Power-of-attorney is nota trust 
deed. It is only a power and can be revoked. Plaintiff 





I. (1886) 17 QO.B.D. 442. 2. (1876) 5 Ch. D. 786. 

3. (4877) 7 Ch. D. 419. : 4. (1885) I.L.R. q B. 315. 

5. (1909) I.L.R. 33 M. 123, 6. (Igto) 20 M, LJ, 407. 

7 (1909) I.L.R. 33 M. 238. 8. (1905) A.C. 454 at 462. 

9. (1825) 3 B. & C. 842=107 E. R. 945. 10. (1883) I.L.R. 6 M. 294 at 300, 


II. (1905) 7 Bom. L. R. 180. 
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has not relied on it as a trust. Besides plaintiff was no 
party to it. [Abdur Rahim J. referred to Suppu Ammal v. 
Subramanyan’ and Khwaja Muhammad v. Hisani Begam?—a 
person not a party can enforce.] A trust can attach only to some 
specific property—see S. 6, Ill. (¢), Trust Act. 
If the plaintiff had no possession, there is no lien Posses- 
sion is essential to lien. The Contract Act specifies several 
kinds of lien, all of which require possession. He referred 
to S. 95 lien of an unpaid vendor),: 168 (finder), 170 (fac- 
tor), x7r (general lien), 173 & 174 (pawnor), 217 & 221 
(agent). [Abdur Rahim J.—The Indian Contract Act is not ex- 
haustive.] Sé also STORY on Agency, 7th Edn, $.361. All the 
cases cited on the other side show entrustment to a carrier. 
The.carrier’s possession is possession of the consignee. Veiy# 
Hirjtv. Bharmal Shripal? is a case of carrier. The judgment 
is right but the ground of the decision is wrong. Bryans v, 
Nyx * is a case on which I rely. See observations at p. 792: 
The distinction is clearly drawn there between a case where 
` there is possession and’ where there is no possession. In the 
latter the claim was disallowed. [Abdur Rahim J.—There was 
no contract to send all the oats. He had not appropriated it 
to his part of the contract,] See also Cyclopzedia of Law and 
Procedure, Vol. 25, p. 664; GHOSE on Mortgage, 4th Edn. 
p- 25; 5. 91, I. C. A. Lusher v. Comptour ® is distinguishable on 
two grounds : there was an express agréement of hypothecation 
and delivery to a carrier. Anderson `v. Clarke è is a case where 
the plaintiff's agent had possession. There can be no lien 
‘over moveable property unless there is possession~JONES on 
Liens, Vol. I, p. 68; S. 83, I. C. A; POLLOCK & MULLA’S Contract 
Act, and Edn., p. 367. Burn v. Carvalho” and Virtue v. Jewell 
are cases of complete assignment. I rely on Stut v. Murphy.® It is 
similar tothe present case. The observations relied on in Zhe 
Oficial Assignee of Madras v. Lupprian?® are favourable to me. 
There must be some specific act of appropriation. S. 202, Ill. 
(b), contemplates possession. 





I. (Ig09) I.L.R. 33 M. 238, 2. (Igt0) IL.R. 32 A. 410 (P.C.) 
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The case of the 3rd defendant stands on a different footing. 
He isthe auction-purchaser. This being acase of moveable 
property, he gets freed from all liens No sale of. .moveable 
property can be set aside even if there is fraud—sgee. S. 298, C. 
P. C. of 1€82; Dorab Alt Khan v. Abdul Aseez?; Trust Act, and 


- S. 108, I. C. A. 


T. Prakasam in reply.—Equitable lien is independent 
of possession—ASHBURNER ou Eguity, pp. 337 and 340. He re- 
ferred to STORY’S Equity Jurisprudence, S. 1060. Implied trust 
strictly means implied lien—SrToRy, S. 1243. The 3rd defendant, 
though an auction-purchaser, cannot stand on a higher footing 
than the judgment-debtor. He takes only his right, title and 
interest. There is no distinction between movable and immov- 
able property.—Dorab Ally v. Abdul Aseezt; Shan Sundar v. 
Rahim? Puran Chunder v. Pratap Heering®; Surraz Prasad 
v. Hirchand+. 

The 3rd defendant had complete notice of the lien of the 
plaintiff. The plaintiff can maintain a suit for the recovery of the 
specific property. I rely on the words “any person sustaining 
any injury * * * may maintain” for the recovery of the specific 
property—S. 298, C.P.C., 1882. Compare also Ss. 274 of Act 
XIV of 1859. 

The Court delivered the following 

JUDGMENT :—The appellants instituted a suit in the 
District Court of Godaveri to establish their right to 650 logs of 
teakwood and for the recovery of the logs or their value, 
Rs. 25,000,from the defendants. The lower court has dismissed the. - 
suit, holding that the appellants failed to establish their title to 
the logs and hence this appeal. 

* * * * 

(Their Lordships after discussing the evidence proceeded: 
as follows]. 

The effect of the transactions between the plaintiffs and Ist 
defendant seems to be this:—Timber was prepared with the help 
of moneys advanced by plaintiffs to the 1st defendant under an 
agreement that they were to be sent tothe plaintiffs so that the 





I. (1876) 5 I. A. 115 at 125=3 C. 806. 2. (1874) 6N. W. P, 252 at 253: 
3. (1868) 9 W.R. 118. 4. (1870) 14 W. R. 120, . 
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plaintiffs would sell and’ appropriate the ‘sale-proceeds towards vaa 


the discharge of the debt owing by the rst defendant to the 
plaintiffs and the timber having been despatched from the forest 
where it was cut in pursuance of this agreement was in the 
course of transit when it was attached by‘the 2nd defendant. 
The timber was intended for the plaintiffs and it had been cut 
and despatched under the directions of the two persons appointed 
under the Power-of-Attorney executed by the rst defendant, 
the sole object of which was that these two men should carry on 
the st defendant’s business in timber in order to discharge the 
large debt owing by the rst defendant to the plaintiffs. Under 
these circumstances, there Gan be no doubt, in our opinion, that 
the plaintiffs acquired a right to the timber‘as soon as it was cut. 

The learned District Judge is of opinion that these facts gave 
the plaintiffs no right to the timber. They had no lien on them 
by the implication of law in as much as, at the time it was 
attached, it was in the charge of the rst defendant’s men and 
there could be no lien so long as goods remained in possession of 
_theowner. He has also found that there was no contract between 
the plaintiffs and the 1st defendant creating a lien on the goods 
in question. We cannot agree with him either in his view ot 
the law or in the inference he has drawn from facts which must 
be taken to be well established. It seéms to us-that the timber 
having been prepared and put in the course of transit in order 
that it may be sold by the plaintiffs in discharge of the debts 
due to them, the timber’ was specifically appropriated for the 
satisfaction of such débts and there was thüs a valid charge 


created on the timber. It was contended by Mr. T. R.Ramachandra_ 


Iyer, who appeared for the respondent, that there could be no 
specific appropriation so long as the goods remained in charge of 
the rst defendant’s servants, but there is no authority for such a 
contention, No doubt, in most of the reported cases the goods 
Which were held to be liable to a charge in favour of the consig- 
nee had been placed in the hands of the master of a vessel or of 
a railway compaiiy. But the quéstion whether there had been 
appropriation of the goods by their owner for the benefit of a 

particular creditor is one ot fact, and thelaw does not require 
. any particular mode or form of appropriation. If there has been 
a Specific appropriation, then the consignor, if he is still in 
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possession of the goods, will hold it merely as trustee for the 
consignee. We think this case is exactly covered by-the principle 
of the decision in Velg? Hirjt v. Bharmal Shripal! which is based 
on the rulings of the English courts, There, advances had been 
made against certain goods and those goods were. despatched by 
their owner to the eommission agent who had made the advance 
for sale by him and the consignor drew undis against the goods 
which the consignee accepted and paid. for on receiving the 
railway receipt for the goods. On the goods. arriving at 
Bombay, where the consignee carried on his business, they were 
attached by a judgment-creditor of the consignor while the 
goods were still at the railway station. It was held that the 
commission agent was entitled to the goods, he having made ad- 
vances against them and the attaching creditor was in no better 
position than the consignor himself. The goods which were in 
the custody of the railway company at the time of the attachment 
were treated as if they were in the possession of the consignor on 
account of or in trust for the consignee. We agree with the 
principle of this ruling which, in our opinion, is well established 
by the decisions of English courts and is in consonance with ' 
obvious considerations of justice. It has long been settled that 
a contract to sell or mortgage goods answering a particular 
description, which are to come into existence inthe future, 
passes property in such goods when they actually come into 
existence. See Holroyd v. Marshal *; Tailby v. Official Recet- 
ver® and Collyer v. Isaacs +. In the last of these cases occurs 
the well-known dictum of Sir George Jessel that a man cannot 
contract to assign property which is to come into existence in 
the future and when it has come into existence, equity, treating 
as done that which ought to be done, fastens upon that pro- 
perty, and the contract.to assign this becomes a,complete assign- 
ment. This proposition has been acted upon in India in more 
than one case, and of these we need only mention Palaniappa v. 
Lakshmana 5 ; Baldeo Pershad Saku w. A. B. Miller $. In, the 
SE E E ee ee A A 
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Calcutta case the assignment, which was in question there, was 
by way of mortgage of property to come into existence in the 
future. That such a mortgage was valid in Jaw was fully re- 
cognised, though it was held that no lien was created on the 
indigo produced in the factory, which was the property in dis- 
pute there, to which money was advanced, because it was found 
that the money was not advanced for the protection ofthe fac- 
tory. In the present case the logs were prepared with the 
money lent by the plaintifs under an agreement that the logs 
so prepared should be sent to them in discharge ofthe debt due 
to them by the rst defendent. ` In our opinion, directly the 
timber was cut under these circumstances the plaintiffs acquired 
what has been called a special property in it. The timber when 
cut became specifically appropriated to the contract, and it was 
even more clearly appropriated when it was despatched. See 
Virtue y. Feweli 1 ; Anderson v. Clark? ; Bryans v. Nixy3. In 
those cases, no doubt, the goods were put in possession of the 
master of the vessel and bills of lading had been sent to the 
consignee, but as we have just pointed out a contract to assign 
goods for.valuable consideration passes property in the goods 
in equity if the goods had been specially appropriated, and the 
law does not require that the appropriation should be in any 
particular form. Nor does it make any difference in what form 
the contract is expressed. It might be that if the assignment 
has been by delivery of a bill of landing, that would amount to 
assignment in law soas to enable the consignee of the goods to 
maintain an action in favour of or against the master of the vessel. 
But we are not concerned with any such question here. In this 
case there was an agreement that the rst defendant should carry 
ou the business through his agents Lakshmiah and Mutyalu 
solely for the discharge of the debt due to the plaintiffs and that 
the plaintiffs would be entitled to sell all timber cut with the 
. help of the money advanced by them in satisfaction of the debt 
due to them. We think the effect of this contract was clearly 
to create a charge on the timberand that, therefore, at the time 
the timber was attached, the plaintiffs had a special property 
init. This is not a case of the sort of lien mentioned in the 
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Contract Act which an unpaid.vendor, a bailee, a factor, a ban- 
ker, an agent, a pawnee or a finder of goods hason the goods in 
his possession. ‘The contention of Mr» T.R. Ramachandra Iyer, 
therefore, that the plaintiffs acquired no right to the timber 
because it was in the possession of the rst defendant at the time 
of the attachment, can have no weight. Mr. T.R: Ramachandra 
Iyer also argued that 5 years mentioned in the power of attorney 
executed in favour of Lakshmiah and Mutyalu had expired on 
the date of the attachment, but that can make no difference in 
as much as the timber was cut while the 5 years had not yet 
expired. 
` _ * * * * 

[Their Lordships after discussing other important questions 

disposed of the suit on the merits.] 


_In the result, we must allow the appeal and reverse the 
judgment of the District Judge. The plaiatiffs will have a 
decree declaring the right to the 650 logs of timber in question. 
The plaintiffs shall have the costs of the suit in this ‘court and 


„in the lower court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice Miller. 


Kuthulingam Pillai Petitioner* 
v. (Plaintif) 

Packiyam Fernandez Respondent 
(Defendant). 


C. P.C, O. 21, rr. 80, 81—Sale of negotiable instrument—Trans fer by vest- 
ing order—Right of transferee—Vesting order obtained after suit but before 
decree. j 


A negotiable instrument can be transfered otherwise than by indorsement 
as an actionable claim. 

Rule 80 of O. 21, C.P.C., is merely an enabling section and where a 
court passes a vesting order under Rule 81 of O. 21 in respect of the nego- 
tiable instrument, the transferee is entitled to sue on it on the strength 
of the vesting order; and itis enough that he obtains the vesting order 
before decree. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Subordinate Judge’s Court of 
Tuticorin in S. C. S. No. 1475 of ryc8. 

+C, R.P, N- 1909. gth September, IgIo. 
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The suit was upon a pro-note purchased by plaintiff in 
court auction in execution of a decree against the payee. Plaintiff 
obtained a vesting order from the court, vesting the tight, title 
and interest in the suit pro-note in the plaintiff as purchaser in 
court auction atter the suitwas filed. The defence was that 
plaintiff's title was not perfected inasmuch as the pro-note was not 
duly indorsed over to him by court as provided for- in O. 21, 
Rule 80, C.P.C. The Subordinate Judge dismissed the plaintiff's 
claim on the ground that the plaintiff ought to have obtained a 
transfer by indorsement of the pro-note from the court, the 
same being a negotiable instrument, as provided in O. 21, 
Rule 80, C. P, C. 


S. Srinivasa Adyar for petitioner. 
V. Ryru Nambiar for respondent. 


S. Srinivasa Azyar.—Neither sale nor payment is denied. 
The sale becomes absolute on payment of the purchase 
money. The provision as to delivery does not effect the 
title. Independent of the vesting order the title was complete. 
The vesting order does not give title. It is only evidence:of title, 
Rules 76, 77, 78, 80 and 81 referred to. The rulesas to sale of im- 
moveable property are analogous. In the sale of immoveable pro- 
perties title passes on the sale being made absolute before the 
issue of the certificate. The certificate is only evidence 
of title—Mussamut Behari Koer v. Lalla Behari Lailega* ; 
Narayan v. Shama Rao*; Balwant v. Hira Chanda’; Vashwunt 
Behari v. Govind *; Khushal Rama Chandur v. Bhima Bhat®; 
Shadagopav. Yamuna Bhat! ; Velan v, Kundasami.” No endorse- 
ment is necessary in this case. A negotiable instrument can be 
assigned even otherwise. On this point there is almost a number 
of cases both in this court and in England. No doubt the original 
view was that it could not be, but that has been overruled in a 
number of decisions. [Mier J.—There can be no doubt about 
that.] An endorsement may place me on a better footing. I need 
not be subjected then, to the equities binding on the original 
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payee. A transfer otherwise than by endorsement will subject me 
to the equities binding on the original payee. 


V. Ryru Nambcar—The vesting order under Rule 81 
applies only to moveable properties “not hereinbefore provided 


' for.” It does not apply to negotiable instruments, It must 


be endorsed over—Rules 80 and 81. Atthe date of the suit 
no vesting order was passed. The cases cited standon a different 
footing. They relate to immoveable properties. 


S. Srinivasa Adyar in reply, cited Krisknaji Ravji Godbal 
V. Ganesh Bapuji Patwardhari.+ Even though the plaintiff had 
only an imperfect title on the date of suit, it is enough if it is 
perfected before decree. Here the vesting order was obtained 
soon after the suit was filed. That is enough to support my title 
to maintain the suit. 


The Court delivered the following 


JUDGMENT :—I think it is clear, and indeed it is not deni- 
ed, that in order to effect a transfer of ownership of a negotiable 
instrument, an endorsement is not in general required by law, 
but it is contended that the provisions of Order XXI, Rules 80 
and 81, of the Code of Civil Proceedure,-1908, show that an en- 
dorsement is required when the negotiable insttument is sold by 
court ‘auction. Icannot accede to this contention: Rule 80, as 
I understand it, merely enables the court to take such steps as 
may be required by law to make an effective transfer, and in as 
much as a negotiable instrument can legally be transferred as an 
actionable claim without endorsement, Rule 80 does not affect 
the present case. The property not being property which requires 
an endorsement for its transfer appears to be property not other- 
wise provided for within the meaning of Rule 81 and vests in the 
purchaser on his obtaining a vesting order. The plaintiff ob- 
tained a vesting order before his decree though apparently not 
before the suit. Ithink his suit is not to be defeated on that 
account (vide Krishnajt Raut Godbal v. Ganesh Bapuji 
Patwardhart.4 

The decree is reversed and the suit is remanded for disposal 
according tolaw. The costs will abide the event, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr Justice Benson and Mr. Justice Sundara Aiyar. 


Nalam Padmanabham ->  Appellant* 
v. (Plaintif) 

Sait Badrinatt Sarda & others .. Respondents 
(Defendants), 


Opium Act, Ss. 4, 5, g—'‘Sell””— Partnership agreement— Partnership,” 
meaning of — Transfer” and “ Transferable,” meaning of—Statute—Con- 
struction—Policy of the Opium Act, 


Held:—A partnership agreement by which two licensed persons agreed to 
takea third man asa partuer in their business of vending opium with.a view 
to enable the plaintiff to carry on the opium business without a license being 
taken out by him for the purpose was illegal and no action was sustainable 
thereon even though it be that the third person was not to sell opium him- 
self but was only to share the profits of the sale which is to be conducted 
by the licensed persons, as all partners must be taken to be selling the 
opium belonging to the partnership and the managing. partner, their agent. 


The provisions of the Abkari and Opium Acts are not intended merely to 
protect the public revenue [Natla Bapiraju v. Puran Achuta Rajajee* dis- 
tinguished] and the prohibitions therein are based on public policy. 


‘Heid also that the partnership was illegal, being a “transfer” in contra- 
vention of Cl, (26) of the license. 


Every contract of partnership is not necessarily a transfer, but it may in 
many cases involve a transfer. If two persons. agree to start a business in 
partnership and to contribute capital therefor, there is then no transfer, But 
ifone person carrying on atrade or possessing stock and capital adinits 
another into partnership with himself making the stock and capital the 
joint property of both, there is a transfer therein. 


Meanings of the words “ transfer’? and ‘‘transferable’’ dwelt upon. 
Principles of construction of statutes like the Opium Act, the Stamp 
Act and the Registration Act and distinctions therein referred to. Gouri 
Shankar x. Mumtaz Ali Khan? commented on. 


Appeal from the decree of the Court of the District Judge of 
Godaveri at Rajahmundri in O. S. No. 13 of 1904. 

The facts of the case appear sufficiently from the judg- 
ment. 

T. R. Ramachandra Atyar for appellant. 


C. Madhavan Natr and T. Prakasam for respondents. 
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"T. R. Ramachandra Atyar :—The question in this case is 
whether a partnership with a person who alone has a tight to 
sell opium is illegal. The rule made under S. 55 of the Opium 
Act which prohibits a transfer, sale or sub-letting, etc., does not 
prohibit a partnership. [Sundara Atyar J.—Does not ‘ partner- 
ship’ mean transfer ofa portion of the interest which was vested 
in the other?] Not necessarily. Ido not control the business. 
[S. Azyar J.—Is there not a transfer of the privilege of 
selling opium ?] Nobody else can sell without the Collectors 
sanction. [7. Prakasam—The evidence of the plaintiff is 
that the agents who were the agents of all including the 
plaintiff managed the business.j [S. Azyar J.—Even ordinarily 
people would be partners even with a stipulation that one of 
them is not to manage.] Partnership will not be illegal if it 
is merely participating in the profits. Marudamuthu Pillat 
v. Rangasamt Moopfen* is not against me. I refer to Thithi 
Pakurdasu v. Bheemudu*®, Gauri Shankar v. Mumtaz Ali Khan’. 
A person can bea partner even if he merely participates in the 
profits—LinDLEy on Partnership, 7th edition, p. 109; Reynard v. 
Chase*+. The agreement simply says that Iamtohavea share 
in the profits and it does not give me any other privileges. The 
tule is ultra wires as it does not come strictly under S. 5. 
[S. Azyar J.—A tule can be framed to prohibit a sale by one 
who has no license. You are as partner selling. Therefore, is not 
a contract which enables you to sell indirectly, illegal ?] The rule 
regulates only the sale but not the right to sell. Here what is 
transferred is the right to sell. Partnership is not by itself a 
transfer. It is so only by operation of law. [S. Azyar J.—Since 
you want a share of the proceeds of the sale have you not avoided 
the taking of a license by your selling indirectly? ] No. I could 
easily have got a license if I had applied for one. Therefore, there 
was no necessity to have this subterfuge. I refer to Natla Bapiraju 
ve Puran Achutha Rajajee®, S. A. 70 of 1906, and S. A. 822 of 
1904. [Benson J. Vide S. 4 which prohibits Sundara Acyar J.— 
Ifa sale without a license is illegal and if the partnership is to 
enable one to sell without a license is it not illegal? More- 
over the form of the license must have been sanctioned by the 





I, (1907) I.L.R. 24 M. 491. 2. (1902) I.L.R. 26 M. 430, 


3. (1870) ILL.R.2 A. 411 (F.B.) .4 I Barrow 2. 
5> (3910) M.W.N. 549. 
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Governor in order to give it validity.] The other side has to 
to show this. A partnership does not necessarily import a trans- 
fer—Gauri Shankar v: Mumtaz Ali Khan’. See POLLOCR'S Con- 
tract Act, p. 119, and Hormusji Motabhat v. Pestongi Dhangibhat?. 
Actual physical sale alone is probibited. [S. Azyar J.— 
Is the object of the Opium Act to create a monopoly in the 
Goyernment?] Ves. I quote further, Bhtkanbhat v. Hiralal 
Ramdtin 'Shet*. 

C. Madhavan Natr:—I rely also upon Thttht Pakurdasu v. 
Bheemudu*. 

The Court delivered the following 

JUDGMENT :— The suit in this case is for the dissolution 
and winding up of a partnership relating to an opium business, 
Defendants Nos. 1 and 2 were farmers of opium revenue under 
Government. 

They, through their agents, entered into an agreement with 
‘the plaintiff agreeing to take him as a partner in their business 
both with respect to their right to vend opium in the Goda- 
vari District which they had already obtained, and with respect 
to any further right they might thereafter obtaiu in adjoining 
districts. The partnership existed for some years. The 
District Judge has dismissed the suit on the ground that the 
agreement of partnership on which the suit is based was opposed 
to public policy and unenforceable in law The plaintiff who 
preferred this appeal contends that the lower court’s view as to 
the nature of the contract is incorrect. 


The ist and and defendants alone obtained a license from 
the Collector for the sale of opium. Clause 26 of the conditions, 
subject to which license was given, provides that “ except 
with the permission of the Collector, you shall not sell, trans- 
` fer or sub-rent your privilege. Nor shall you, if the Collec- 
.tor so orders, appoint any person as your agent for the 
management of your privilege without previously obtaining 
the Collector’s approval of the agent.” It is admitted that the 
Collector’s sanction was not obtained for the partnership agree- 
ment. The object and intention of the agreement undeniably 
were that the defendants and their partner, the plaintiff, should 


I. (1879) I.L.R. 2 A. 401 (F.B.) 2. (1887) I.L.R. 12 B. 422. 
3: (1900) I.L.R. 24 B. 622. 4. (1902) LL.R, 26 M. 430. 
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be enabled to carry on the opium business without any license 
being taken out by the plaintiff for the purpose. The question 
we have to decide is whether the partnership is not illegal and 
cannot therefore afford a cause of action to the p!aintiff for any 
relief based on it. 


. We are of opinion that the conclusion arrived at by the 
lower court is right: Section 4 of the Opium Act (Act I of 1878) 
runs as follow :— Except as permitted by this Aet, or by any 
other enactment relating to opium for the time being in force, 
or by rules framed under this Act or under any such enactment 
no one shall— 

l (a) cultivate the poppy ; (4) manufacture opium ; (c) possess 
opium ; (£) transport opium; (e) import or export opium; (/) 
sel] opium.” . 

Section 5 gives the Local Government power to make rules 
absolutely or subject to any conditions deemed desirable for all 
or any of the matters including “ (f) the sale of opium and the 
form of duties leviable in the sale of opium by retail.” Section 9 
makes it an offence on the part of any person to sell opium in 
contravention of the Act or rules made and notified under. 
S. .5.. Nowa contract entered into with the object of doing 
any act which is unlawful because forbidden by law, is unlawful 
and void. ‘The contract in this case was intended to enable the 
plaintiff to sell opium without a license—an act which is 
forbidden by S. 4 and made penal by S. 9. Mr. Ramachandra 


-Aiyar for the appellant contends, that according to the terms of 


Exhibit A, the agreement between the parties, the actual 
sale was not to be made bythe plaintiff as the management of 
the business was left in the hands of the defendants, and that 
therefore it could not be said that any bieach of S. 4 was in- 
tended. This argument cannot be accepted, because all the 
partners must be taken to be selling the opium, which 
belongs to the partnership as the sale is made by the managing 
partner as the agent and on behalf of all the partners. In 
Fudoonath Shaha vy. Nobin Chunder Shaha, Couch C. J. and 
Glover-J. held that an agreement whereby the holder of a 
license: fór; kéeping-a wine shop let the shop and the use of the 


Pate MEO J. (1874) 21 W. R. 289, 
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license for’a fixed term receiving rent, was coutrary to pub- 
lic policy,. although there was in the.statute or in the rules no 
express prohibition for the letting out of the shop. The agree- 
ment was held to be contrary to the prohibition of sale without a 
license. A license, it need hardly be said, is a personal privilege— 
see the judgment of Sade J. in Behari . Lal Saha v. Jagadish 
Chander Saha! where that learned judge pronounced against 
the validity ‘of an agreement under which a license- 
holder for the sale of liquor entered iuto an arrangement 
with auother person whereby the business was to be carried 
on by the latter on his own responsibility but using the nawe of 
the plaintiff, and he was to pay the piatntiff a certaia sum per 
month, He observes :—S. 11 says no person shall sell any 
excisable article without the Collector's license. The plaintiff's 
object was to permit the ‘defendant, Basante Kumar Saha, 
to sell articles without a license. I am of opinion, therefore, that 
the object of the agreement is to enable the defendant to carry 
on the business of vendor in liquor in contravention of the 
excise law.” See also Raghunath. Laemine v. Nathu Hurjo 
Shate*?, Every partner is the agent of his co-partners, and 
it would be unreasonable to hold that the defendants continued 
to be the sole vendors of the opium when they made themselves 
the agents of the plaintiff by admitting him as a partner. The 
learned vakil for the appellant cites Naia Baptraju ~. 
Puranachute Rajajee? as supporting his contention. In that case 
Miller and Krishnasawmt Aiyar JJ. held that S. 13 of the 
_Abkari Act (Madras Act I of 1886) ‘does not prohibit a person 
who has no license from holding an interest in the manufacture 
or vending the liquor jointly with the manufacturer or 
vendor” but the provision of law referred to by the learned 
Judges does not include the sale of liquor amongst the acts 
prohibited by it. We may also point out that the langnage of 
S. r5 of the Abkari Act relating to the sale of liquor is “no 
liquor shall be sold without license from the Collector, while, 
as already pointed out S. 4 of the Opinm Act enacts “ no one 
shall sel! opium.” Having regard to the difference in the provisions 
contained in the two Acts it is unnecessary to consider that 
decision any further. We may point out, however, that the 


I. (1907) I. G. R. 31 C, 798. 2. (1°94) ) 1. In R. 19 B. 626. 
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learned Judges observed that they did not feel compelled to decide 
otherwise by Marudamuthu Pillay v. Rangasawmi Moofpen ? 


- according to. which. ‘the. provisions.of the Abkari Act asa 
-whole show.clearly that-every person carrying’ on Abkari business 


- as a principal must be Jicensed” and.according to which “to hold 


‘that a person who has, not got a license could still be a partner 
with one who has a licetise and as such partner carry. on the 


_* business with or without the other ‘would enable the unlicensed 
"partner to evade the ‘liabilities intended by the law to be cast on 


persons carrying on Abkari business ” It is well established: that 
the provisions‘of the Abkari and Opium Acts are not intended 
merely to protect the public revenue and that the. prohibitions 
contained are based on public policy. See Zhztht Pakurudasu v. 
Sheemudu * and Hommojt Motabhat v. Pestongi Dhangibhat.3 
Shtkanbhat v. Hiralalt and Abdulla v. Mammood® are not. in 


point. Two other cases cile? on bebalf «f the appellant 


relate to contracts of terry and the provisions against the 
transfer and sub-letting in thosé cases were not statutory 
prohibitions: We ought perhaps.to mention that the appellant's 
vakil wishes to make out that his client did not really become 
a partner with the defendants but merely became entitled toa 
share of the profits of the business in consideration of finan- 
cing it, but ‘this contention is obvivusly contrary to the case 
set out in the plaint.and we must decline to consider it. 


We are also of opinion that the partnership in this case was - 
illegal for another reason as it contravened the , provisions of 
Clause 26 of the license, which prohibits the ‘transfer of the 
tight of sale granted to the defendants. It is contended for the 


“appellant that the admission of the plaintiff to partnership 


with the defendants is not a transfer. We are opinion that it is. 
It is no doùbt true that every contract of partnership is not 
necessarily a transfer, but it is equally clear that such a contract 
may in many cases involvea transfer. _ Thus if two persons agree 
to start a business in partnership and to contribute capital 
therefor, there is no transfer involved in the transaction. But 
if one person carrying ona trade and possessing stock and capital 
"e—a pepe 
I. (ī900)I. L. R. 24 M. gor. 2) (1902) I. L.R. 26 M. 430. 


3 (1887) I. L. R. 12 B. 422, 4. (1900) I.L. R. 24 B. 622. 
; 5. .{1902) I. L. R, 6 M. 156. 
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admits another into partnership with himself, making the 
stock and capital the joint property of both, it is . impossible 
to contend that there is not a transfer iv such a case. The word 
transfer, says Fames Le J. in: Gathercole.v. Smith? is “one of 
the widest terms that can be used” and, according to Lush L. J. 
in the same case, tbe word “ traùsferable ” isa“ word of the widest 
import and includesevery means by which the property may be 
passed from one person to another,” We are not .concerned in 
construing a statute like the Opium Act with the mere form of 
the transaction but with the substance of it. The form may 
be more material in interpreting instrumentsunder other statutes 
such as the Stamp Act or the Registration Act. Our view is in 
accordance with that laid down in Zhithi Pukurudasu v. Shee- 
mudu?. Reliance vas placed for the appellant ou Gourtshankar v. 

Mamtaz Ali Khan* where Oldfield and Spankie JJ. were appa- 


rently of opinion that the co- -partnership in that case did not- 


involve a transfer. The ‘decision itself, however, did not 
proceed on that ground, The case was one relating to a 
ferry and according toOldfeld J. the statute: relied on in 
the case did not probibit a partnership. If the learned judges 
intended to lay down the broad proposition that no partner- 


ship can amount to a transfer, we are, with all- defer- 
euce, unable to agree with them. The combited effect of 


. Ss. 4,5 and g of the Opium Act is.to make a transfer in viola- 
tion of the provision of clause 26 in the license, Exhibit I, illegal 
and the plaintiff could acquire uo rights enforceable in law 
‘under Exhibit A. 

It is contended that the form of the license used for Exhibit 
A was not sanctioned by the Revenue Board, and that the 
transfer is therefore not illegal. This objection was not raised in 
the District Court and the absence of sanction is not proved. 


- In the result we dismiss the appeal with costs of the 1st, 3rd 
and 4th respondents. i 
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palin es IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


econ ets . Present:—Mr. Justice Benson and Mr. Justice Sundara Aiyar. 
lain Chetty. : 
Palaniappa Chetty .. Appellant* 
L n ` (Plaintif) 
Arunachellam Chetty & others .. Respondents 
(Defendant). 


Negotiable Instrument— Discharge of debt ety bill of exchange or iiundi—Presump- 
tion of conditional discharge. 


The general presumption is that abill of exchange or hundi given fora debt 
operates only as a conditional discharge of the dcbt. The execution of a formal receipt 
forthe amount covered by the bill of exchange or hundi is not sufficient to rebut the’ 
presumption of conditional discharge. An endorsement of receipt on the pro-note is on 
no better footing. 

Appeal from the decree of the Subordinate Judge’s Court of 


Madura (East) in O. S. No. 35 of 1908. 


C. V. Anantakrishna Atyar for S. Srinivasa Atyangar 
for appellant. 


V. Visvanada Sastri for respondent. 


C. V. Anantakrishna Aztyar.—A hundi is only a conditional. 
payment. Such isthe persumption—Fumbu Chetty v. Palantappa 
Chetty; In re Romer & Haslam®. If A owes money to B and C 
gives a hundi for. the same , unless pavment of the hundi is made 
A’s liability will not cease. Even an acknowledgment cf receipt 
of the amount without an actual payment will not pnt an end to 
the Jiability— Steadman v. Gooch?. There is no duty on the part 
of ‘the third party to present the hundi. ; i 


V. Visvanada Sastry.—The agreement was that the hundi 
was itself to be considered as payment of the liability and there 
was a novatio as appears ftom the evidence. If novatio had 
been effected, and on that account, accounts had been adjusted 
between the parties in such a manner that they cannot be re- 

. legated to their original positions, owing to limitation, etc., the 
origina] parties to whom money was due could not recover. The 
intention of the parties mast govern when a bill or note 
is taken on account of a debt—Daniel Vol. II, 287. 





*A. No. 176 of Igo8. ; 7th March, 1911. 
I. (1902) I.L.R. 26 M. 526. 2. (193) 2 Q. B. 296. 
3. (1793) I Esp. 5. 
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The Court delivered the following— 


- JUDGMENT :—The question in the appeal is whether the 
hundi, Exhibit B, for Rs, 1,000 was accepted by the plaintiff in 
part satisfaction of the amount due. The established rule is that 
a bill of exchange or hundi-given for a debt operates only as a 
conditional discharge of the debt (see Yambu Chetty v. Palantappa 
Chettiar!) although it might be proved that in any particular 
case it was taken unconditionally in satisfaction of a debt. In 
this case the hundi was drawn by the defendant on his uncle in 
favour of a third person to whom the plaintiff had to pay money. 
That person was under no obligation to present it for payment 
to the drawee nor is there any evidence that when the hundi was 
drawn he discharged the plaintiff from the liability to pay him 
his debt. It is extremely improbable that the plaintiff would un- 
conditionally accept the hundi in part payment of the debt under 
these circumstances. No doubt the fact that payment of Rs. 
1,000 was endorsed on the original pro-note executed by the de- 
fendant’s father to the plaintiff is in favor of the view that the 
hundi was accepted unconditionally. But it has been held 
that the, execution of a formal receipt for the amount carried by 
a bill of exchange is not sufficient to rebut the presumption of 
the discharge being only conditional. See Stedman v. Gooch? ; 
In re Romer and Haslam.? An endorsement of feceipt 
qu the pro-note in this case cannot stand on a higher 
footing. ` There is no case in which the hundi in favor of a third 
party who might or might not present it. for payment has been 
held tobe an unconditional discharge. We must modify the 
decree of the lower court and give’ the plaintiff a decree as 
. prayed for in the appeal. The plaintiff is entitled to his costs 
of the appeal and to the whole of his costs in the lower court. 
The rst defendant must pay his own costs throughout. 


(1903) I. L.R. 26 M. 526. 2. (1793) 1 Esp. p. 5. 
3- (1893) 2 Q.B. 256. 
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Neopets IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Mooppil 
Nair 


v. 


Koppan 
air. 


Present:—Mr. Justice Sankaran: Nair:and Mr. Justice 
Ayling. ` l 
Mankara Kovilagam Manager Vedapuratti ` 
alias Valia Thampuratti’ Avergal & 
others ; i .. Appellants* 
and (in S. A. No. 1089 of 1906). 
Mannnarghat Mooppil Nair .. Appellant 
(in S. A, No. 1210 of i 1905). 
v. : , 
Malamkattil Koppan Nair & others .. Respondents — 
(in both). 
Tort— Animals ferae natur ae—Hlephanis— Liability i of custodian and owner. 
Elephants in India are of that class of animals, the custody of which throws upon | 
both the custodian and the owner thereof the responsibility of keeping them safe. 
[Maung Kya Dum v. Makyin and Narayana Chetti* not foll.] The absolute liability 
of a person-for any harm done by his animal, independently of any intent or negli- 
gence on his part, does not depend, on the manner in, or extent to, which such animals 


are employed, but upon the nature of the class to which such animal belongs or the 
particular kind of mischief committed. 


A person borrowed two elephants from individual people and when in his use, oné 
of-them gored the other to death. Weld :—That the borrower as well as the owner of 
the animal which attacked were lable in damages to the owner of the deceased animal. 

~ Second appeals from the decree of the District Court of 
South Malabar in A. S, Nos. 166 and 149 of 1906 presented 
against the decree of the Subordinate Judge's Court of Soutlr 
Malabar at Palghat in O.S. No. 21 of 1904. - 

Suit for the value of an elephant gored to death by the sth 
defendant’s elephant during a procession in rst defendant’s 
temple for which both the elephants had been !ent. The court of 
the first instance decreed the claim against the 5th defendant on 
the ground that there was negligence on his part he having had 
knowledge of the vicious nature of the elephant and yet not taken 
sufficient precautions and also against the rst defendant on the 
ground that he too, though, aware of the vicious nature of the 
animal had taken no precautions. The District Judge on appeal 
held that the elephant is an animal ferae naturae and therefore 


the defendants were liable for the damage done by their animal 


apart from all question of negligence. Hence the appeal. 


*S. A. Nos, 1089 and 1210 of 1906. 24th March rot. 
l. 2 U. B. Rul. 570, 
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`F. L. Rosario and C. V. Ananthakrishna Atyar for appeliants. Yep 
The Advocate-Géneral (P. S. Sivaswami Atiyar) and K. P. Mooppil 
Govinda Menon for respondents. Nai 
7. L.. Rosario, for appellants, contended that whether an Koppan 
elephant is a wild animal «r a dcmesticated one is a question of 
fact-to be determined upon evidence, and relied upon Mahadar 
Mohanta v. Balaram Gagot;' Chyur Churn v. Collector of 
Sylhet?; Peal v. Campbelli? INGHAM on Anzmals, p. 373; BEAVAN, 
Vol I, p. 513, Felburn v. Peoples Palace Aquarium Company 4 
lays down no different rule. If it does, the conditions of 
the two countries are so entirely different, that that rule ought 
not to. be.applied here. From time immemorial, elephants 
have been used in this country for all the various purposes for 
which horses are used in England. Just as the fact that buffaloes 
sometimes grow wild, or horses similarly do, has not been 
considered a reason to hold them animals ferae naturae, ele- 
phants being found wild in the forest is no ground for holding 
them feras naturae The question is really one of fact. Is it or is it 
not negligence to take elephants in procession, or into crowds, 
of men ? Only one answer is possible here in India. No doubt, 
elephants may not generally be let “oose, but for the matter of 
that, «re horses let loose any more than elephants ? 


C. V. Anantakrishna Azyar, for the 5th defendant:—If the 
elephants are animals ferae naturae, how can plaintiff who 
withsuch knowledge has let his elephant go to places where 
other wild animals come claim any damage? It is a case where 
the principle voluntt non fit injuria applies. Then again the 
personin possession was the rst defendant; the sth defendaut 
isnot liable for the damage caused by the elephant while in 
possession of the ist. a 


The Advocate-General (P. S. Stvaswamt Azyar) for the respon- 
dents, contended that the decision in Fulburn v. People's Palace 
Aquarium Company* did not proceed upon any peculiarities of the 
English conditions but upon the nature of elephant as au animal. 
Elephant has not yet come tothe stage of being considered a 
tame animal like. cattle ; it.hardly breeds while in domestication. l 
It is still.regarded asa ferocious animal. If people use elephants, 

1 (1958) L-L.R. 35 C. 413. 2. (1873) 21 W. R..75. 
3- (1878) 3 C. and P. 515. . 4. (1890) 25 Q. B. D. 261- 
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eaa puratt they use them on a view of the balance of advantages, the possible 
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disadvantage against the many advantages flo wing from their use. 
A distinction ought to be borne in mind between this question and 
the question of property in the animal. The animal, however 
wild, is capable of being owned and any person who causes injury 
to it is liable. See Lord Esher’s remarks at p. 260in Frlburn’s case.t 
In SaLmonp on Zorts p. 364, Hatspury, Vol. I, para 817, 
and ADDISON on Torts p. 713, the law is stated as laid down zz 
Filburn’s case > without demur; see also American Encyclopedia 


_of Law and Practice, Animals, p. 367 The very concession of the 


right of property in elephantsanswers the difficulty in the plaintiff's 
animal being ferae naturae for damages to be recoverable. 1st. 
defendant and 5th defendant are joint wrong-doers and cannot 
apportion the wrong. There is a cumulative remedy both against 
the owner of the animal and the possessor. 

The Court delivered the following 

JUDGMENT :—The st defendant, Mannarghat Nair, 
had in his possession the elephants—both tuskers—of the 
plaintiff and of defendants Nos. 5 to 14 (who represent the 
Mankada Kovilagam) which he had obtained from them for 
processional purposes in a temple. The Mankada elephant 
gored the plaintiff's elephant to death. The plaintiff brought 
this suit for damages. The Subordinate Judge found that 
the Mankada elephant was known by the defendants: to be 
vicious and accordingly awarded damages against the rst. defen- 
dant and the Mankada Kovilagam. In appeal the Judge, 
Mr. Munro, held that the Mankada elephant is an animal ferae 
naturae and that it was therefore unnecessary to consider whether 
it was vicious or there was any negligence, and confirmed the 
decree of the Subordinate Judge. 

It is contended in appeal that this finding is not correct in 
law and in the absence of any negligence or knowledge on the 
part of the defendants of the vicious nature of the elephant, if it 
is vicious the defendants are not liable. There is also a further 
contention on the part of the 5th defendant that she is not liable 
in any évent, as the elephant was in the possession of the rst 
defendant when it killed the plaintiff's elephant. 

The leading case is Filburm v. People’s Palace Aquarium 
Company*. In that case Lord Esker lays: down: “The law of 

I. (1890) 25 Q. B. D. 261. 
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England recognises two distinct classes of animals, and as to one Vedapuratti 


of those classes, i) cannot be doubted that a person who keeps 
an animal belonging to that class must prevent it from doing 
injury, and it isimmaterial whether he knows it to be danger- 
ous are not. As to another class, the law assumes that animals 
belonging to it or not of a datigerous nature, and any one who 
keeps an animal of this kind is not liable for the damage it may 
do, unless he new that it was dangerous. As to the latter 
class he lays down that there are some animals which every- 
body recognises as not being dangerous on account of their na- 
ture thought they might be fera naturae so far as rights of pro- 
perty are concerned: there is another set which the law has recog- 


nized in England as not being of a dangerous character such as . 


horses, dogs, oxen; etc: unless an animal falls within these 
two classes, the man who keeps it must take the responsibility 
of keeping it safe.” It is impossible to say, as the same- 
learned Judge points out, that an elephant is harmless 
by nature. The contention before us is that it falls with- 
in the same category as a horse. The test, according to 
Lord Esher; for determining this is whether years ago and con- 
tinuously up to the present time the progeny of this class of ani- 
mals has been found by experience to be harmless. In that case 
the law assumes the result of this experience to be correct. It 
is true that in ancient Rome it is said that elephants were bred 
in captivity and the Romans made use of them in war, in the 
amphitheatre and in military pageants. The results of their 
experience have not been handed down to us. Though common 
in those days elephants are said to have been almost unknown 
for centuries in Europe after the decline of the Roman Empire. 
The kings of ancient India, like the Carthagenians,employed them 
in wars but whether they were bred in captivity it does not appear. 
It is certain, however, that though elephants have been known to 
breed in captivity it is of the rarest occurence in India, although 
in Burma it is said such births or common, owing to the fact 
that domesticated females or allowed to aoam in jungles. Do- 
mesticated or tamed animals in India have been. reclaimed from 
the wild states, and it is conceded in this case that the Mankada 
elephants when wild, even after they are tamed, their nature 
often asserts itself. If, therefore, we apply the test laid down by 


Lord Esher in India we cannot presume that the eiephant is 
*6 


and \ 
Mooppil 
Nair 
v. 
Koppan 
Nair. 
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Vedapurattj not of a dangerous nature. Lindley L. J. and Bowen L. J. 


and 
Mooppil 
N Jair 


Koppa 
Nair. 


also lay down that the question is whether the particular class 
of animals is dangerous, though individnal animals may be 
tamed, and if a person keeps an animal belonging to a class 
whicb is dangerous, he takes the risk of any damage it may do. 
Elephants, undoubtedly, as a class, are dangerous, though indi- 
viduals may be tamed and perhaps domesticated. 

In SALMOND on the daw of Torts, p. 365, the lawis stated in 
the following terms: “Whether any particular kind of mischief 
is natural or not to a particularspecies of animal is, it seems, 
a question of law.” Thus it isa ruleof of law and not a mere 
proposition of fact that it is not natural for a dog to bite man- 
kind. ‘The law,” says Lord Holt, “ takes notice that a dog is 
not. of a fierce nature but rather the contrary.” So it has been 
decided that “it is natural for strange horses to kick one 
another when left at large in a field or fora stallion to bite and 
kick a mare, but that it is not natural for .a horse straying in 
the highway to kick a human being.” It is clearly in the 
nature of atusker, when left at large, to attack another. 

A case Maung Kyaw Dum v, Ma Kyin & Narayanan Chettt?, 
has been cited in which Mr. Justice Wh#te, sitting as a single 
Judge, Jaid down the law in these words: ‘It could not, I think be 
laid down in this country that a man is liable for damages done by 
his elephant without any proof of negligence of that he knew it to 


- beofa vicious disposition. In view of the manner in, and extent to, 


which elephants: are emplyed in this country, such a proposition 
would be manifestly unjust.” These remarks apply to Burma, 
where the circumstances are not altogether similar to those in 
India, but it was argued before us that considering the extent to 
to which elephants are employed in India, the same principle 
should be followed. The absolute liability of a person for any 
harm done by his animal, independently of any intent or negli- 
gence on his part, does not depend, as we have pointed out, on 
the manner in, or extent to, which such animals are employed, 
but upon the nature of the class to which such animal belongs or 
the particular kind of mischief committed. 

We think that the Mankada Kovilagam the owner, also is 
liable. Both tbe owner and the rst defendant are responsible for 





x. Upper Burma Rulings Vol. II 579. 
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the loss sustained by the plaintiff. No authority has been cited Vedapuratti 
to support the 5th defendant’s contention that the 1st defendant moopil 
alone is liable. Whether, on account of any implied contract 
between her and the rst defendant, the latter was not bound to Koppan 
take due care to prevent any damage and is not, therefore, bound, 
to compensate the 5th defendant is not a question that now arti- 
ses for consideration. The second appeals are dismissed with 
costs of the plaintiff. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Justice Sundara Aiyar. 


The Public Prosecutor a .. Appellant* 
v. aa ; 
Shaik Ahmed .. Accused. 


Penal Code Section 341—Wrongful restraint of intending Emigrant— 
Emigration Act. 


The fact that a person either is or pretends to be an intending emigrant 
and goes to the depot and is there treated as-such receiving meals and am 
advance of money does not confer either on the Emigration Agent or his 
watchman power to prevent him from leaving the depot whenhe desires to do 
so and a person who restrains him from going out of the depot is guilty of 
wrongful restraint within the meaning of S. 339, Penal Code. 


Appeal under S. 417 of the Code of Criminal Procedure 
from the judgment of acquittal passed on the accused in Ca- 
lendar Case No. 31,016 of 1910 by the Second Presidency Magis. 
trate, Georgetown, Madras. 


The accused in the case was a peon of Binny and Co., who 
are the Agents for Emigration to Natal. The complainant was 
admittedly lodged and boarded for aday in the Emigration depot. 


How exactly he came to be there was a point in dispute between 
the prosecution and the defence. According to the latter he was 


in there as an intending emigrant. According to the prosecu- 
tion, he was taken there.on a false representation as to the place by ` 
the Agents of Binnyand Co. Next morning when he attempted 
to go away, he was prevented from so doing by the accused who 
said he had instructions from his superiors not to allow the 
people inside the shed to get out without the permission of the 


* Cr, A. No. 39 of lofI. ` 27th March, I9I1. 


The Pu blic 
Prosecutor 
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Superior officers, The accused was acquitted on the ground that 
he was justified in refusing to allow the accused to go out with- 
out the permission of his masters, The Crown appealed : 

S. Swaminadhan for the accused, 

The Crown Prosecutor .(Fohn Adam) for the crown. 

The Court delivered the following 

JUDGMENT. —We are unable to agree with the Magistrate 
that the accused in this case was justified in refusing to allow 
the Ist prosecution witness to leave the depot without the per- 


mission of Messrs. Binny & Co. No doubt the story told by the 
Ist prosecution witness as to the circumstances under which he 


went to the depot in the evening aud remained there until near- 


ly noon on the next day is one that cannot be believed. 


We think that he either was, or pretended to be, an intend- 
ing emigrant, and went to the dep:t and was there treated as 
such, receiving meals and an advance of money. But these facts 
did not confer on Messers. Binny & Co., or their watchman, the 
accused, any power to prevent him from leaving the depot when 
he desired to do so, The accused was therefore guilty of 
wrongful restraint, but under extenuating circumstances as he, 
no doubt, thought he was justified by the orders of Messrs. 
Binny & Co., in refusing to let the rst prosecution witness leave 
without the firm’s permission. 


The Crown Prosecutor, on behalf of Government, states 
that hedoes not press for anything more thana correction of 
the erroneous decision of the Magistrate as to the powers of res- 
traint exercisable by Messrs. Binny & Co., and their agent, the 
accused. 


In all these circumstances the case is one that calls for only 
a nominal sentence. We set aside the acquittal and convict the 
accused, Shaik Ahmed, of an offence punishable under S. 341 of 
the Indian Penal Code, and sentence him to pay a fine of one 
Rupee or, in default, to saffer one week’s simple imprisonment . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim. 


The Sessions Judge, Tanjore .. Petitioner* 
De 
Sundra Singh .. Accused in S. C. 


No. 35 of 1906. 

Cr.P:C., Ss. 180, 188—Dacoity committed in British India—Stolen pro- 
perty found in Native State—Native Indian British subject—Tvial—Certi- 
ficate of Political Agent, necessity for. 

The general provisions of S. 180, Cr.P.C.. are controlled by S. 188 Cr.P.C., 
and where an offence is committed by anative Indian subject of His 
Majesty inthe territory of a Native State, he can be tried for the offence in 
a court in British India only if the Political Agent of the State certifies that 
the charge ought to be tried in British India. 

Application praying that, in the circumstances stated therein, 
the High Court will be pleased to quash the order of committ- 
ment (of the accused in S. C. No. 35 0f 1909 on the file of the 
Sessions Court of Tanjore) made by the 2nd Class Sub-Magis- 
trate of Kumbakonam in P. R. No. 10 of 1909. 

The Public Prosecutor (C. F. Napier) for petitioner. 

P. R. Srinivasa Atyangar for accused, 

The Court made the following 

ORDER:—What happened in this case was that a dacoity 
was committed in British territory and the accused, a native 
Indian subject of His Majesty was found in possession of pro- 
perty alleged to have been stolen at that decoity, in the Pudu- 
kottah State. He is: charged with an offence under S. 412, 
Indian Penal Code. S. 180, Criminal Procedure Code, no doubt 
makes an offence suchas that under S. 412, Indian Penal Code 
triable at the place where the property is retained or where the 
theft or dacoity took place. 

But then S. 188, CriminalProcedure Code, enacts that if an 
offence is committed by a native Indian subject of His Majesty 
in the territory of a Native State—and that is the case here— 
he can be tried for such offence in a court in British India only 
if the Political Agent of the State certifies that the charge 
ought to be tried in British India, There can be no doubt that 
the general provisions of S. rčo, Cr. P. C., are governed by 


S. 188 Cr. P. C. No such certificate has been obtained in this’ 


case. I therefore quash the commitment as recommended by the 
Sessions Judge. 
Cr. M. P. No. 280 of 1909. igth January, 1910. 


Sessions 
Judge 
Tanjore 
v. 
Sundra 

Singh. 


Zamindar 


o 
Venkatagiri 

V. 
Venkanna. 


Venkata- 
che ilaya 


Subrama- 
niya Aiyar. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Sir Arold White, Kz, Chief Justice. 
Srirajah Velugoti Govinda Krishna Yachen- 
drulavarn Bahadur, Zemindar Garu of 


Venkatagiri T i .. Appellant. * 
v. 
Vadlapudi Chinna Venkanna and others .. Respondents. 


Res-judicata, plea of—Not taken in the first court or grounds of revision— 
Plea taken for the first time on the hearing of the revision petition allowed. 


Petitions under S. 25 of Act IX of 1837 praying the High 
Court to revise the decrees of the District Munsif’s Court, Ellore, 
in S.C. S. Nos. 185, 185, 187, 188 and 190 of 1908. 

S. Subramania Atyar, for appellant, 

P. Natayanamur tz, for respondent. 

[His Lordship followed Mahammad Ismail v. Chatter Singh 
and allowed the plea.—Ep.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr.Justice Munro and Mr.Justice Sankaran Nair. 


Venkatachellaya and others .. Appellantst 
v. 
Subrahmania Aiyar and others .. Respondents. 


Statate—Construction—Retrospective effect—Limitation Act—C. P. Cy 
S.104 (2)—Application to set aside an exparte decree dismissed—Order 
of dismissal—No appeal. : 

An amendment in the Limitation Act cannot take away the rights 
to obtain reliefs in court vested in parties prior to the amendment. 

Appeal from the order of the District Court of Madura 
in Appeal Suit presented against the order of the Court of the 
District Munsiff of Mana Madura in E. A. No. 289 of 1909, 
in O. S. 5. No. 113 of 1906. 

The facts of the case will appear from the rulings relied 
on by the District Judge in the court below and the order passed 
by him. 

The District Judge in the court below relied upon the 
ruling in Khusalbat v. Kabhat ? where it was clearly pointed 
out that an amendment in the Limitation Act cannot takeaway 
the rights which were vested in parties to obtain certain reliefs 








C. R. P. Nos. 778 to 782 of 1908. ist February IgIo. 
z. (1881) I. L. R. 4 A. 69. ` 
t A. A. A. O. 264 of 1909. 28th October Ig9ï10 


2. (1881) I. L. R. 6 B. 26. 
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in court prior to the amendment. Under the old Limitation venkata. 
Act the petitioners had a vested right to apply to the court seri 
to set aside an ex parte order passed against them within the Subramani- 
time specified in Article 164, Schedule 1, of the old Act and S.7 7° on 
of the old Act, and that right they still have after the passing 
of the amendment of the Limitation Act. The District Judge 
also relied upon the rulings in Zazi Sayan Lalji v. N. C. Macleod? 
and Oficial Assignee of Madras v. Mary Dalgairns ?. He set 
aside the order of the lower court dismissing: the petition on 
the ground that it was barred by limitation and remanded this 
case for dis posal on its merits. 

S. Srintvasa Atyangar for appellant. 

T. V. Muthukrishna Atyar for respondents. 

The Court delivered the following 

JUDGMENT :—This appeal is barred under S. 104 (2) of 
the Code of Civil Procedure. There is no ground to interfere 
in revision. The appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :--Mr. Justice Munro and Mr. Justice Sankaran Nair, 
Vinukonda Veerabadram and others .. Appellants* 


v. 
Kontalapalli Jagannadha Row & others .. Respondents. 

Hindu Law—Joint family—Fathers power's of alienation. 

A sale or mortgage of joint family property by a Hindu father for a Veeraba- 
justifiable necessity is binding on the sons even though the transaction dram 
be unsupported by an antecedent debt. [Venkatramanaya v. Venkatramana 
Das3 distinguished. ] * , 

Second appeals from the decrees of the Subordinate Judge’s 
Court of Masulipatam in A. S. No. 758 and 757 of 1907 and 20 
of 1905 presenied against the decree of the Court of the District 
Munsif or Bezwada in O. S. No. 473 of 1905. 

S. Swaminadhan for appellants. 

P. Naghabhushanam, T. Prakasam and P. Narayanamurtht 
- for respondents. l 

The Court delivered the following 

JUDGMENT :—The Subordinate Judge is in error in 
thinking that a sale or mortgage by the tather cannot bind the 
son’s share in the absence of an antecedent debt. The ruling 


v. 
Jagannadha 
Row. 





*S, A. Nos. 1594, 1595 and 15960f 1908. 20th October, roto. 
I. (1908) I. L. R. 32 B. 321. 2. (1902) I.L. R. 26 M. 440 at 44. 
3. (1905) I. L. R. 29 M. 200. 


vee Pillai 


Appain 
Pandaram. 


444 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXI. 


in Venkatramanayya v. Venkatramana Das? must be read with 
reference to the facts of that case. 

If there is justifying necessity for the sale or mortgage, 
the son’s share would, undoubtedly, be bound, and this is not 
disputed before us. The erroneous view of the law taken by 
the Subordinate Judge has vitiated his judgment. 

We. therefore, set aside his decree and remand the appeals 
for disposal according to law. 


m< 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present.—Mr. Justice Wallis. 


Velu Pillai -.  Petitioner* 
Ve (Plaintif). 
Appasami Pandaram & others .. Respondents. 
(Defendants). 


Arbitrution—Award—Decree before 10 days allowed by Art. 158 of Limi- 
tation Act for application to set it aside. 


A decree passed in terms of the award before the expiration of the time 
allowed by Art. 158 of the Limitation Act for an application to set it aside 
is bad in law. 

Petition under S. 115 of Act V of 1903 praying the 
High Court to revise the decree of the District Munsif’s Court of 
Tiruvalu: in O. S. No. 492 of 1908. 


G. S. Ramachandra Artyar for the Petitioner. 
Respondent not represented. 
The Court delivered the following 


JUDGMENT.—The award was on the 27th September 9109, 
and the decree was passed on the 29th September 1909. Under 
Rule 16 of Schedule II of the new Civil Procedure Code the 
court is empowered to pass the decree after the time for making 
an application to set aside the award has expired. A period of 
ten days is allowed for this purpose by Article 158 of the Limi- 
tation Act of 1908, whereas the court allowed only two. The 
decree is set aside and the case remanded for disposal according 
to law. Costs will abide the event. 








* C. R. P. No. 102 of IgIo. 21st December Igro. 
I., (1905) I.L.R. 29 M. 200. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. “Red 
Present :—Sir Arnold White Eż., Chief Justice and 


Mr; Justice Ayling. Govind j 
Rajagopala Reddi ..  Appellant.* 
(Defendant) 
Nathu AEN Reddi Sad ahes -« Respondents 
(Plaintif). 


Hindu Law—Adoption—Suit to set aside—Onus of proof. 

Where the parties who rely on an adoption admit the interest of the 
party who impeaches the adoption as presumptive reversionary heir, the 
onus is on the party who relies on the adoption to establish it, notwith- 
standing the fact that a widow’s estate intervenes between the presumptive 
reversionary heir and his right to possession. 


Appeal from the decree of the District Court of South Arcot 
in O. S. No. 9 of 1905. 

R. Sadagopachariar, T. Rangachartar, and T. Narasimka 
Atyangar for appellant. 

P. R. Sundara Atyar for respondents. 

The Court delivered the following 

JUDGMENT.—This is a suit by a reversioner to the estate 
of one Ramaswami Reddi (deceased) for a declaration that an 
alleged adoption by Ramaswamy’s widow (the 2nd defendant) of 
the 1st defendant js invalid. In his plaint the piaintiff alleges 
that Ramaswami died leaving him surviving his mother, the 
3rd defendant (a widow), his widow (the 2nd defendant), and no 
issue male or female. He further alleges that the 3rd defendant 
is thenearest reversioner to the estate of the deceased Rama- 
swami, and that he (the plaintiff) is next in grade to her. These 
allegations are not denied in the written statements of the 1st and 
and defendants. The rst defendant admits that the plaintiff i isa 
dayad? of the deceased Ramaswami. The 3rd defendant does not 
defend the suit. 

The first question for consideration is whether the District 
judge was right in holding that the onus of establishing the adop- 
tion is on the defence. It is common ground that the plaintiff is 
entitled to sue for a declaration arid that he is not entitled to 
immediate possession. 

The learned vakil for defendants No. r and 2 relied on 
Asharft Kunwar v Rup chand? where it was held that where the 
plaintiff asks for a declaration that an alleged adoption is in- 

*A, No. 25 of 1906. sb: (1908) Iı Ia R. 30 a sai 16th Angust IgIq. 
* 7 : 
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Rajagopala, valid, but.cannot claim immediate possession by reason of the in- 
Reddi : 


A 
Govinda. 
Reddi; 


{ervention of a widow’s estate, the burden is on him to make out 
"a prima facie case that the adoption is invalid. The learned 
judges in that case were of opinion that the question was concluded 
by authority. In Brojo Kishore Doss Dassee v. Srinath Bose! there 
are some -general observations by Sir Barnes Peacock which 
support the view taken by the Allahabad High Court. The 
learned judge observed. “The plaintiff asks in this regular suit to 
have it declared that Radhanath’s adoption is invalid. It appears 
to us that the onus rested upon him, asit does upon any one 
who asks for a decree declaring the illegitimacy of another per- 
son, to.prove the illegitimacy. The person who asks a court to 
declare that a thing is invalid is bound to prove that it is so. 
The Act which enables the court to make a declaratory decree 
does not enable the court to call upon a man to prove his title 
at the instance of one who asks. to have a declaratory decree that 
he is not entitled.” In this case of Brojo Kishore Dassee v. Srinath 
Bose* not only was there no admission of the plaintiff’s reversion- 
ary interest, but the court held, that if the adoption were set. 
aside, other parties were the presumptive heirs. In Hur Deal 
Nag v. Roy Krishto Bhoomick® the judges do not appear to have 
drawn the -distinction referred to in Asharfi Kunwar v. Rup 
Chand*.. The suit was for possession of property on the ground 
that an alleged adoption was invalid and it was held that it was 
too late to contend that the burden of proof of the adoption did not 
lie on. the defendant. In Yarénicharan C howdhry v. Saroda Sun- | 
dart Dast* the learned judges, referring to Brojo Kishore Dassee y. 
Sreenath Bose? observe that in that case the plaintiff asked for 
a declaration during the lifetime of the widow, that an adoption. 
made by her was invalid, and the rule laid down by the court 
was, that when a plaintiff sues for a declaration that an adoption 
is invalid, he is bound to prove the invalidity, because in 
such a case he does not ask for possession. But, so far as we can 
see the learned judges in Brojo Kishore Dassee v. Srinath Bose? 
do not distinguish, at any rate in so many words, between a case 
where a plaintiff only asks for a declaration and where he asks for 
possession. And the learned judges in Tarini Charan Chowdhryv. 


1. (1868) 9 W. R. GR. 463. 2. (1875) 24 W. R. 1o. 
3. (1908) I.L.R. 30 A. 197, 4- (1869) 3 B. L. R. 145, 


pee 
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` Sarodha Sundari Dassi + merely point out that the case of Broz Ralekopala 


Kishore Dassi v. Sreenath Bose® was distinguishable from the case 
before the Calcutta court. In.Amir ALI & Wooprogre’s Law 
of Evidence, 4th edp., p. 549, the learned authors, without any 
discussion of the question, say that if plaintiff.sues as reversio- 
nary heir during the-lifetime of the. widow for a declaration 


- that an adoption is invalid, the onus ison him tọ prove the invali- 


‘dity, and they cite Braye Kishore Dassi v, Sreenath Bose? and 
the case on which we have commented. (The reference iu the 
Footnote to 8 W. R. is a printer’s error). 


In Kusum Kumart Koy v, Satya Ranjan Das? ‘Sale J. deals 


‘ ‘with the case on the assumption that ‘there was no dispute be- 


tween the parties as to the fact of adoption. :The. plaintiff set 
up the incapacity of the alleged adopted son’ and the:learned 
-judge held it was for the plaintiff to establish this.as a question 
of law, not a questionof fact. We.think this case is distingui- 
shable from the case before us where: there was an issue as to the 
factum of adoption and the plaintiff's case was that no euenerity 
to adopt had-in fact been given. 


We think the District Judge was right i in his: view that the 
principle of the decision of the Privy: Council in Sukh Dei v. 
Kedar Nath * with regard to the onus of proof Applied to the 


i present case. The law allows a reversioner who does not and 


cannot claim immediate possession to sue fora declaration that 
a transaction which would bar his reversionary interest is invalid. 
It is well settled that if he weré entitled to-claim, and did claim 
immediate possession the ons would be on the party who relies 
on the transaction to establish its validity. We cannot see on 


"what principle the fact that a widow’s estaté intervenes between 


the reversioner and his right to immediate possession, and that 
this being so, the plaintiffcan only ask for a declaration, should 
alter the burden of proof. The fact that the interest of a pre- 
sumptive reversioner, who is not entitled to possession, is merely 
a spes successtones which may or may not be a right of possession 
when the inheritance falls in, as it seems to us, is no good 
ground for the distinction. We donot think there is anything 
in the judgment of the Privy Council in Rayendra Nath Haldar 





ns I (1869).3 B. I R145. . 2... 1...2. (1868) 9 W. R. 463. 
3, (1903) 1. L. R. 30'C. 999. 4. (1901) I. L. R.'23 A. 405. 
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Rajagopala V. Jogendra Nath Banerjee? which is inconsistent with the view 


Va 
Govinda 
Reddi. 


we have indicated. 


We do not desire to decide anything which is not necessary 
for the purpose of this particular case. All we say is that where, 
as here, the parties who rely on the adoption admit the interest 
of the party who impeaches the adoption as presumptive rever- 
sionary heir, the ows, in our opinion, is on the party who relies 
on the adoption to establish it, notwithstanding the fact that a 
widow’s estate intervenes between the presumptive reversionary 
heir and his right to possession. 


Turning to the facts of the present case we see no reason to 
differ from the decision of the learned District Judge who has 
found agaiust the alleged authority to adopt. The oral evi- 
dence in support of the authority, as well as the probabilities of 
the case, have been fully dealt with in the judgment. The evi- 
dence of the defendant’s witnesses who support the authority is 
not entitled to much weight, and the District Judge is probably 
right in his view that Ramaswami Reddi died unexpectedly be- 
fore the arrival of his wife’s relations from Reddiyur, and the whole 
story of his giving her in their presence authority to adopt is a 
subsequent invention. The absence of any reference to such 
authority in the petition, Exhibit B, which bears date of the 
14th December 189z, is very significant; and so is the extraordi- 
nary delay of over nine years in carrying the alleged authority 
into effect. The widow’s minority had expired long before this. 
On the other hand the plaintiff's delay in bringing the present 
suit is explained by the depletion of his resources owing to the 
previous litigation, and to the fact that, in any case, he cannot 
recover possession of the property during the 2nd defendant’s 
lifetime, and had, therefore, nothing to lose by delay, provided 
it did not exceed the limitation period. 


The appeal is dismissed with costs. 


1. (1871) 14 M. L. A. 67. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim and Mr. Justice Krish- 
naswami Aiyar. , 


Haidar Syed Bacha Sahib ` .» Appellant* 
v. (Plaintif) 
Karuppanna Pillai & others -. Respondents’ 


(Defendants 4 & 5 to 8). 


C. P. C., S 11—“ Heard and decided” — Consent decree. 

A consent decree passed for rent due tothe plaintiff for certain faslis Bacha Sahib 
on the basis of the admission by the defendant in the case will not be res 
judicata in a subsequent suit for rent due in respect of subsequent faslis on Karuppanna 
the question of the share which the plaintiff is entitled to. 

Second appeal from the decree of the Temporary Subordinate 
Judge’s Court of Madura in A. S. 718 of 1907 presented against 
the decree of the Court of the District Munsiff of iDindigul in 
O. S. No. 571 of 1905. 


The Advocate-General (P. S. Sivaswami Atyar) for appellant 
T. R. Ramachandra Atyar for respondents. 
The Court delivered the following 


JUDGMENT: —The only question raised by the present 
appeal relates to the construction of Exhibit XI (e) that is, a 
decree in pursuance of a compromise between the parties ita ~“ 

. previous suit (O. S. No 256 of x900) for recovery of the amount * 
due to the present plaintiff? appellant, on account of his share, 
The question is, did the decree settle the dispute between the 
parties as to the share to which the plaintiff was entitled ? The 
decree does not in so many words purport to decide what is the 
proper share of the plaintiff. Does what is decided thereby, 
involve then a decision as tothe share to which the plaintiff 
was entitled? Paragraph 1 recites that the 4th defendant in 
that suit, the xst respondent, admitted that the plaintiff was 
entitled to a 7%th share with his brother. 


The parties consented to a decree in favour of the plaintiff 
for certain faslis on that basis. But the acceptance by the plain- 
tiff of the amount due to him for a particular period calculated 
on the basis of his share admitted by the 4th: defendant, does not 
imply that the parties necessarily intended to settle what should 


* S.A. No. 1957 of 1908. 23rd September, IgIo, 
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Bacha Sahib be the shares of the plaintiff for future years—?n re the South 
aopa American and. Mexican Company*. The decree. for the exact 


illai. 


amount claimed due for the 2nd instalment and the dismissal 
of. the counterclaim with reference to the 1st instalment, 
necessarily involved a decision of the question as to the truth 
ofthe grant. Further in that case there were other circum- 
stances set out in the judgment of ‘Lord Herschel! which 
clearly pointed to the parties having settled the dispute 
as to whether the agreement propounded was true. In the pre~ 


"sent case all that is embodied in the decree, Exhibit X (c), is coa- 


sistent with the plaintiff having agreed to accept what was ad- 
mitted to be due without the parties having decided the ques- 
tiori as to future years. The respondents having failed on the 


“ question of res judicata, and the plaintiff beiug found to be en- 


Ghulam 
Ahmed . 
v. 
Shah 
Muhammed 
Yusuf,- 


titled. to. 4rd of.Rs. 111-2-o of the third fanz gu, the decree of the 


‘Subordinate Judge will be varied by adding Rs. 68 to the 


amount:awarded by him. Each party willbear his or their 
own Costs. 


IN THE HIGH COURT OF JUDICATURE OF MADRAS. 
Present :—Mr. Justice Krishnaswamy Aiyar and Mr. Justice 





Ayling. 
Ghulam Ahmed & another a Appellants* 
a | 
Shah Mahomed Yusuf .. - Respondent. 


Religious Endowments—Suit for remopal of trustee and appointment of 
Sresh trustee—C. ae C. (1882) S. 539— Religious Endowments Act XX of 
1863, SS. 14 dnd 18. 

A: suit for the bare removal of a :trustee-ofa mosque may be insti- 
tuted with the leave of the court under S. 18 of Act XX of 1863. , 

_- But a suit for the‘appointment of a uew trustee requires sanction under 
S. 539, © P. C. ' 

‘A “suit for both the removal of a trustee and the appointment 
of a ew trustee, instituted with leave obtained only under S, 18 
of-Act XX of 1863, but ‘not -with leave under S..539 C.P. C. (1882), 
may be proceeded with in regard to the first prayer only ; and in such a case 
the suit will not be bad for want of a prayer for possession. 

Appeal from the decree of the District Court of Nellore 


in O. S. No. 21 of 1906. 


T. V. Seshagiri Atyar and -T. V. Muthukrishna:Atyar for 


appellants. 
S. Subramania Atyar for ieipoudent 


+A, No. 178 of 1907. 20th December, 1910, 
1. (1895) I. Ch. p. 37 (C.A..) 
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The Court delivered the following | bare 
JUDGMENT :—This is a suit by two worshippers who a 1 


have obtained leave under S. 18 of the Religious Endowments Act Mahomed F 
to remove the tınstee of a mosque and to have another appointed ae Eo 
by the court in his stead. The defendant objected to the suit 

on the ground that no leave had been obtained under S. 539 of 

the Civil Procedure Code to enable the plaintiff.to ask for the: ::° 
appointment of a trustee. in place of the trustee asked to be 
dismissed. ‘There is, no doubt, force in the objection’so far.as. 

the prayer. for the appointment of a new trustee is .concerned. 

But a suit for the removal of a tiustee of a mosque may be insti- . 
tuted with the leave of the court under the authority of S. 14 of 

the Religious Endowments Act itself. Such leave having been 
obtained by the plaintiffs under S. 18, it was perfectly competent 

to them to maintain the suit so far as the prayer for the removal of 

the defendant: was concerned. We must set-aside the decree of the 
District Judge and remand the case tothe court below: for dis-- 
posal according to law, so'far as the prayer forthe removal uf the‘. 
defendant- is concerned. We may add, to save the judge from’: 
misapprehension, that the plaintiffs are entitled to sue for removal". .. 
under the Act without asking for possession themselves. The oe 
plaintiffs are not trustees and they ate not entitled to posséssion,” 
nor are they to appoint the’ trustee themselves and. ask that- >` 
possession may be given-to such a trustee. The only courseopen ~~” 
to them would be to get a fresh trustee appointed:by the.court and“ 
as that cannot be done in the present suit no leavé under ‘Civil'Pro-' * 
cedure Code’S. 539 having been obtained, the plaint is'in proper: = 
form in not asking for possession of the properties of't ke mosque ~“? = 
being given to the plaintiffs. Costs hitherto iticurrėd - -will-- bet 
provien for in the revised decree. HO mPa 


ve 


ata 





IN THE HIGH COURT-OF JUDICATURE ` AT MADRAS.” or 
$ ‘Present :—Mr. Justice Abdur Rahim. | A 
The Maharajah of Vizianagram through 


G. Appiah, Muktear ..  Petitioner* 
9 Hee wae % ' (Plaintiffs) 
Mëduri Suryanarayana & another’ “’ ~.. Respondènts -= 
(Defendants). °-* 


+0. R. P. No, III of Igro. 27th October, IgIo, 
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`` Maharajah C. P. C, S. us—Failure to exercise jurisdiction—Dismissal of suit on 


i ja a. lhe ground of discrepancies between the pronote and the plaint. 
nagaram, It amounts to a failure to exercise jurisdiction on the part of a judge if 


Go V-  . he dismisses a case barely on the ground of discrepancies between the suit 
po pronote and the plaint based on it; and the-High Court is bound to interfere 
with the judgment in revision. 
i Petition under S. t15 of Act V of 1008 praying the High 
Court to revise the order of the. Temporary Subordinate Judge’s 
Court-of Vizagapatam in A. S. No 376 of 1906 (O.S. 21 
. of 1907 on the file of the District Munsif?s Court, Rajam). 


C. V. Anantakrishna Atyar for S. Srinivasa Atyangar for the 
; petitioner. 
l V. Ramesam for respondent. 
The Court delivered the following 


JUDGMENT :—I think the Subordinate Judge’s judgment 
in appeal ought to be set aside. He has not disposed of the case 
on the, evidence and does not say that he disagrees with the 
findings of the Munsif on the issues raised in the case. He 
would have been quite within his rights if he had considered ` 

. Whatever discrepancies there were between the descriptions of 

$ the pro-notes in the plaint and the terms of the pro-notes them- 

- Selves.4s circumstances in dealing with the question whether the 

» Pro-notes were given and executed for consideration. But he has 

dismissed the plaintiff's suit simply on the ground of such dis- 

„ erepancies. Itis urged by Mr. Ramesam that even if the judge 

is. wrong in the way he has disposed of the appeal, the error is 

«not one relating to jurisdiction. But I cannot accept his con- 

tention. To my mind the .method adopted by the Subordinate 

- , Judge in dealing with the case amounts to a failure to exercise 

» jurisdiction and at least is a very material irregularity in the 

, exercise of such jurisdiction within the meaning of S. 115 of the 

Code of Civil Procedure. The Subordinate Judge was not com- 

petent to reverse the judgment of the Munsif without coming 

to a conclusion on the questions raised by the issues and decided 
by the Munsif in favour of the plaintiff. 

», The judgment of the Subordinate Judge is set aside and he 


A must be asked to dispose of the appeal according to law. Costs 
will abide the result. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-Present :—Mr. Justice Krishnaswami Aiyar. 


Re Rungasawmi Aiyangar ... Petitioner* 
oN - 
C.R. Srinivasa Aiyangar .. Respondent. 


Limilation Act, Art. 90—Principal and agent—Suit for recovery of 
Money entrusted to defendant for payment to third party. 

A suit for recovery of money paid by the plaintiff to the defendant for 
payment toa third person, on default of payment to the third person, 
is governed by Article go of the Limitation Act. 


Petition under S. 25 0f Act IX of 1887- praying the High 


Court to revise’ the decree of the Subordinate Judge's Court of - 


Mayavaram at Kumbakonam in S. C. S. No. 1711 of 1908, in 
so far as it relates to an item of Rs. 50. 


K. S. Krishnaswami Aryan gar for T. Narasimha Atyangar 


for petitioner. 
Respondent not represented. ee a. 
The Court delivered the following So 


JUDGMENT :—I think the Subordinate judge | ie ‘wrong in 
his view regarding the claim with reference to the sum of Rs. 50 


asked to be paid to Abu Bakar Sait. The facts are ~The} 


plaintiff g gave a certain sum of money to the defendant and asked 
him to make a payment of Rs. 50 to one Abu Bakar to whom the 
plaintiff owed money. The position of the defendant was that of 
an agent who defaulted to make the payment. Abu Bakar sued 
the plaintiff and obtained a decree. It is perfectly clear that on 
the date of the decree, at all events, the plaintiff knew that his 
agent, the defendant, was guilty of misconduct in not making the 
payment which he had required him to make. The Sub- 
ordinate Judge calculates the period of limitation from the date 
of the payment by the plaintiffto Abu Bakar. I cannot see how that 
furnishes the starting point for limitation. The case appearsto 
me to fall within Article 90 of the Limitation Act and this view 
is supported by the decision in Civil Revision Petition No. -763 
of r908 and also by the decision of the Allahabad High Court 
in Ram Lal v. Gulam Husain. > I modify the decree of the 





e C. R, P. No. 787 of 1909. : k Ioth November, 1910. 
. 1. (1907) L Ñ. R. 29 A. 579. 
*3 


Runga- 
sawmi 
Aiyen gar 


Srinivasa 
Aiyangar. 
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Subordinate Judge as regards this sum of Rs. 50 with interest 
and the costs‘incurred by the plaintiff in respect of his defence 
to Abu Bakar’s suit. I modify the decree. with costs here. 

[But see the judgment of Krishnaswami Atyar J., in C.R.P. 
293 of I910.—ED.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Krishnaswami Aiyar and Mr. Justice 


Ayling. pe 
V. Venkataramayya Pantulu .. Appellant* 
v. : (Plaintif) 
V. B. Narasinga Row & others .. Respondents. 
eee ENN (Defendants), 
ramayya Movrtgage—Equitable morigage by deposit of title deeds—Essentials, 
Pantulu Where the only document that is deposited shows no kind of title in the 


v. i : $ 
Narasinga depositor to the property and there are documents in existence showing 


Row. his title to the property which are not deposited, an equitable mortgage 
cannot be said to have been validly created, 


Appeal from the decree of the District Court of South 
Canara in O. S. No. 66 of 1906. 

T. Ethiraja Mudaliar for appellant. 

G. Annaji Row for respondents. 

The Court delivered the following l 

JUDGMENT :—The plaintiff institutes the suit on what he 
calls a mortgage by deposit of title-deeds. The rst defendant 
is the mortgagor. ‘The only document which is deposited with 
the plaintiff is a sale-deed in the name of the first defendant’s 
father, dated the roth of May 1879. Subsequent to the sale the 
father executes a deed of gift, Exhibit XV, in favour of his 
grandsons ofa deceased son. Disputes having arisen amongst 
the members of the family, there is a reference to arbitration 
and an award dated the roth November 1896. This award is filed 
in court under S. 525 of the Civil Procedure Code and a decree, 
Exhibit Z, passed in terms of the award whereby the grandsons 
are directed to deliver the properties, which are the subject of 
the present so-called mortgage by deposit of title-deeds, to the 
rst defendant. His claim of title to the property is not impeach- 
ed; it is not denied that the property purchased by Anantaya in 
1879 was his self-acquisition. The plaintiff does not say that 
the rst defendant has acquired the property by descent from 
Anantaya.on his death. The decree, the award before it and 


*A. No. 92 of 1908. 21st December, Iglo. 
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Exhibit XV, the deed of gift, are none of them deposited. We Venkatara- 
cannot hold that the mere deposit of the sale deed in the father’s Pantalu 
name is a good deposit of title-deeds of the properties by the Nacastigs ; 
first defendant so as to create a valid mortgage in favour.of the Row. 
plaintiff. Mr. T. Ethiraja Mudaliar, who appears for plaintiff- 
appellant before us, relies on paragraph 28 of FISHER on Mort- 
gage. We do not think that the paragraph in question is any 
authority for the position that where the only document that is 
deposited shows no kind of title in the depositor to the property 
and there are documents in existence showing his title to the 
property which are not deposited, an equitable mortgage is 
validly created by the deposit of the document which shows no 
title in him. We must, therefore, dismiss the appeal with costs, 

As the court-fee has not been paid -on the memorandum 
of objections, we dismiss it with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :— Mr. “Justice Abdur Rahim. <' 


Sawmi ee altas Srinivasa Varthachariai. ; Pe titioner* 


Lakshini ak Hcharimal ‘€ Counter-Petitioner. 
Limitation Act, S 20. Payen by principal— Whether saves limitation Srinivasa 
against surely. : Varada- 
chariar 
Payment by principal does not save. limitation against the surety. J. 
[Gopal Daji v, Gopal Bin Sonu? followed]. : Echammal, 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the District Munsif of Srirangam 
in S. C. S. No. 177 of 1909, 


This was a suit to recover with costs Rs. 199-0-o being the 
amount due on two pro-notes executed by the and defendant in 
favour of the plaintiff for Rs. 50 and Rs. too. The 1st defendant 
took the money from the plaintiff promising to repay the same. 
The second defendant was ex parte. ‘The following issues were 
framed :— 


(1) Whether the Rs. 50 and Rs. rao of the suit pro-notes 
(Exhibits A and B left by the plaintiff with the 1st‘ defendant) 
were by him lent to the 2nd defendant, without the plaintiffs 


è C. R. P. No. 483 of rgto. oth November? igro, 
I. (1903) I. L. R. 28 B. 248. 
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E “previous knowledge’ and consent and on his own responsibility, 
chariar and whether the rst defendant also undertook esponsibility for 
Echammali the same? 

` (2) Whether the amount of Rs. 8 and Rs. 12 endorsed on the 
pro-notés were received by the Ist defendant?’ 

(3) ‘Whether the suit is bad for misjoinder of Partice 4 and 
causes of action ? 

(4) Whether the Ist defendant's responsibility ceased be- 
cause the plaintiff herself obtained from the aud defendant an 
endorsement for Rs. 4 on the roo Rs. pro-note ? 

Issues Nos. 1 and 2 were found in the aHipoative and 3 and 
4 in the nagative. ` 

P. R. Ganapathi Atyar for UDES 

N. Rajagopala Chari for counter-petitioner. 

The Court delivered the following 

JUDGMENT :—It is admitted by the pleader for the plain- 
tiff-respondent that there is no evidence to shew that the Ist 
defendant made any payment by which limitation would be saved 
so-far as the «claim against him is concerned. But it is argued 
that no issue was ` framed on this point and it is alleged in 
paragraph 6 of the plaint that two suins of twelve rupees and 
nine rupees were paid in 1906. But paragraph 5.of the rst defen- 
dant’s written statement traverses that statement as false. The 
two bonds were executed on the 24th October 1904 and the rath 
February 1905, respectively, and it is for the plaintiff to make 
out that her claim under these bonds was subsisting against the 
Ist defendant on the date of her suit which was instituted in 
1909, and as she failed to do so, the Subordinate e Judge ought to 
have dismissed the suit. 

It is conceded by the plaintiff's shah that the positiom of 
the rst defendant was that ofa-surety. That being so, payment 
of interest by the and defendant, his principal debtor, would not 
save limitation against the. st defendant—see Gopal Daji v. Go pal 
Bin Sonu*, and the respondent’s pleader has not attempted to 
argue-that the exposition of law in that case.is not correct, 

The petition must be allowed and the plaintiff’s suit dismis- 
Sed against the 1st defendant with costs here and in the court 
below.. 


ee, 


I. (1903) I. L. R. 28 B. 248, 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. °- a J 


Present :—Mr. Justice Krishnaswami Aiyar and Mr. Justice ee 
Ayling. 
-Dwarka Doss Govandtiana: Doss and another... Plaintiffs* 


U. 
,. Chirakala kaikina & another , . . Defendants. 
Limitation Act, Art. 65—Suit against suvety—Cause of action. — Govardhana 
-A surety’s liability arises from the contract of guarantee and not by the . Doss 


mere fact of the loan. Time runs against him from the date of default and Krishnayya 
Art, 65 applies to the suit against him. 
Case stated under S, 69 of Act XV of 1882 and Rule 423 of 
the Rules of Procedure of the Presidency Court of Small Causes, 
Madras, by the Registrar of the Court of Small Causes in Suit 
No. 228 of 1910. 


The facts of the case are these :— 


The 2nd defendant who is the father of the ist meendaut 
gave a letter, Exhibit B, tothe plaintiffs to the effect that they 
may advance money or have dealings with the 1st defendant 
from Rs, 1 to Rs. 2,000 and that “ if he does not pay the amount 
due by ‘him to you according to the account -I shall stand for- 
ward anid pay you that debt.” This ietter was written on the oth 
March 1904. Accordingly a sum of Rs. 1,000 was advanced by 
the plaintiffs to the rst defendant on the 12th March 1904 and 
they took a pro-note from him for the said sum of Rs. 1,000 
which is marked as Exhibit B. As this promissory note was 
about to become time-barred a fresh pro-note was executed by 

the rst defendant for the same amount on the 22nd ‘Februaty 
1907. This pronote is marked Exhibit A, and the old pronote 
Exhibit B was cancelled. ‘The Ist defendant became insolvent 
and the plaintiffs now sue upon the pro-note Exhibit A for balance 
of Rs. 803-2-6 and also seek to recover that sum from the and de- 
fendant under his letter of guarantee, Exhibit B, Several pleas 
were setup by the 2nd defendant of which the most important 
were that the taking of the and pro-note operated as a dis- 

charge of the surety and that his liability was barred by limitation, 

The following judgment was delivered by the: Chief Judge of 
the Presidency Small Cause Court : 





* Ref. Case 5 of 1910, ` nae “ ' atst November, IgIo. 


Govardhana 
Doss 


v. ` 
Krishnayya. 
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‘“ With regard to the former plea I think that the true con- 
struction of Exhibit B is that the and defendant offered himself 
as surety for the repayment of any loan made by plaintiffs to 
ist defendant up to Rs. 2,000 for the purposes of his business, 
and that this offer was accepted by the plaintiffs when they 
advanced the sum of Rs. 1,000 on 12th March rgo4. 

“The facts that the plaintiffs thought fit also to take a nego- 
tiable instrument from the rst defendant, as further evidence of 
a security for the Joan, and that this security was subsequently 
exchanged for another instrument of the same kind, do not, I 
think, in any way affect the original transaction of the loan. 
There is no evidencethat the plaintiffs intended to accept 
either pro-note in discharge of the original contract of loan, or 
that they promised to give time to or not to sue the first defen- 
dant on that contract; and the acceptance of the first pro-note 
amounts, in my opinion, to nothing more than a forbearance to 
enforce their remedy on the old pro-note which does not of itself 
discharge the surety (see Contract Act, S. 137). It was also argued 
that since the original cause of. action on the loan would have 
become barred but for the actual payment of the 1st defendant, 


the surety was discharged by the forbearance of the creditor 


to sue the principal debtor throughout the whole period allowed 
by the Limitation Act, and Ganga Prasad v, Ramdayal’ was re- 
lied upon. 

“That decision and the previous cases in the Allahabad 
High Court cited therein proceed upon the view that the legal 
consequence of the creditor’s omission to sue is the discharge 
of the principal debtor ; and withall respect I think that this is 
not the correct view of the operation of the Limitation Act which 
merely prevents the creditor from suing and does not put an 
end to the contractual obligation which still subsists and may 
be availed of in other ways, such for example as by the appro- 
priation of moneys paid by the debtor to the barred debt. For 
this reason I prefer to follow the decisions of the Bombay and 
Calcutta Courts in Hazarima! v. Krishna Rao? and Krishto 
Kushort Chowdrain v. Radha Roumi Runsht?. 


“With regard to the plea of limitation,it must be noted in the - 


-first place that the Conttact Act distinguishes between a contract 





I. (Igor) 1. L. R. 23 A. 504. 2. (1881) I. L.R. 5B. 647. 
3 (1885) I. L. R. 12 C, 330. 
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of indemnity (Ss. 124 & 125) and a contract of guarantee (S. 126). coe 
The liability of a person who has agreed to indemnify another 
against a specified loss only arises when the loss has been in- 
curred, but the liability of a surety is co-extensive with that of ` 
the principal debtor, both parties having promised to perform 
the same act, and for this reason the surety may be sued in case of 
default although no suit has been brought against the principal 
debtor (see SHEPHARD on Contract, gth Edn., p.327). For the same 
reason, the Limitation Act contains no special article with regard 
to suits by the creditor against a surety, since the period of limi- 
tation must be calculated with reference to the particular contract 
agreed, and not with reference to a breach of the contract by or 
other act or default of the principal debtor. Tbe wording of 
Article 83 of the Act shows, I think, that this article must be 
confined to contracts of indemnity, under which the cause of 
action arises when the specified loss occurs, and in respect of 
which, therefore, time only begins to run in favor when the 

_ plaintiff is actually damnified. 


v. 
Krishnayya. 


“In the case of a loan to one person, of which payment is 
guaranteed by another at the date of the loan, time begins to 
run in favor of both principal debtor and surety from the date 
when the loan was made (Limitation Act, Art. 57) ; the surety’s 
obligation is now barred by limitation——Parr's Banking Co. v. 
Vatesst Inthe case of Brishumbur v Hungsherkne? the con- 
tract was construed to be one ‘to secure the plaintiff from loss’ 
and was, therefore, a contract of indemnity, and not one of 
guarantee. There must be a decree against the Ist defendant 
with costs of Rs. 40, and execution will be stayed during the 
insolvency proceedings or until further orders. 


_ The plaintiff's vakil applies for areference to the High 
Court under S. 69 of Act XV of 1882, and I therefore give 
judgment for the and defendant contingent upon the opinion of 
the High Court upon the questions (1) whether upon the true 
construction of the letter of guarantee of the and defendant 
dated 9th March 1904, the plaintiffs cause of auction arose on 
that date or upon default in payment of the Ist defendant ; 
(2) whether Art, 57 or Art. 65 or 83 applies to a contract of 
guarantee,” 2 8 


I. (1898) L.R. 2 Q. B. 460. 2 4 CL. J. 34. 


Govardhana 
Doss 


v. 
Krishnayya. 


Kandappa 
Chetty 
Va 
Chinuappa 
Goundan. 
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S: Venkatasubba Row and lena a for plaintiffs. 

T. S. Rajgagopalier for defendants. 

The Court delivered the following 

JUDGMENT :—The liability of the- principal debtor in 
this case arises in respect of each loan on the date of the- loan. 
Article 57 of the second schedule'to the Indian Limitation Act 
XV of 1877 would clearly apply if the suit were brought against 
him on the footing of the loan. It cannot apply to the. suit 
against the surety. He becomes liable on his contract of guarantee 
and not by the mere fact of the loan. It extends to each loan as 
soon asit is made and he is liable to be proceeded against as soon 
as default is made by the principal debtor. The default occur- 
red at once. Time runs as against the surety from- each date of 
deéfault.which is the date.of each loan. We hold that Article 65 
of thesecond sche :ule to’ Act XV of 1877 applies and that the 
suit-is barred under that article. We answer the questions 
aecordingly.- 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—Mr. Justice Benson and Mr. Justice Sundara Aiyar, 


-| S. Kandappa Chetty ` .. Appellart* 
A e (Petitioner in C. R. P. 
He ae ji No. 575 of 1999 on the 
Go: v. file of the High Court) 
A Gounden -- Respondent 


(tn the above). 


-CP,C., Ss. 491, as rer Strom award of compensation for improper 
allathinieñt. 

An appeal lies against an order awarding compensation for improper 
attachment. [Narasinga Bakshi v. Govinda Bakshi!; distinguished Lokanath 
v. Amir Singh? not followed.] 


. Appeal under S. 15 of the Letters Patent against the judg- 
ment and loras of Mr. Justice Sankaran Nair inC.R.P. No. 575 
of. 1909. 
» Vv, Venkotichors for apelin’ 3 

- Respondent zot represented. - 

V. Venkatachart for appellant:—Here the question is whe- 
ther there.is an appeal from an award of compensation by the 
* L. P. A. No. 50 of I910. | g 29th March, “IQXI.” 

I. (1902) I. L. R, 24 M. 62, . - 2 (1908); I“ L.R. 28 A, 81. 
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decree for wrongful attachment or injunction. Loka Nath v. 
Amir Singh * is an authority the other way and it purports to 
follow Narasin ga Bhaksht v. Govinda Bhaksht 2 where, however, 
the order. was not embodied in the decree. If no appeal is allow- 
ed, most anomalous results may follow. Suppose aa order for 
compensation is made when the suit is dismissed and on appeal 
the decree is reversed. What is to become of the order of compen- 
sation ? 


Respondent sot represented. 
The Court delivered the following 


JUDGMENT :—In this case the District Munsif in his de- 
cree in O. S. No. 1116 of 1907 granted Rs. roo to the defendant 
against the plaintiff as compensation for improper attachment of 
the defendant’s moveable property before judgment. The plaintiff 
in his appeal against the decree objected to any compensation 
being awarded. The lower appellate court held that no appeal 
lay against the award of compensation, relying on the decision 
in Narasinga Bhakshiv. Govinda Bhaksht?, and the learned 
judge, from whose judgment this appeal is preferred, affirmed 
that view. In oar opinion the decision in Narasinga Bhakshi 
v. Govinda Bhaksht® is distinguishable from this case. Therethe 
appeal was one objecting to the amount awarded as compensa- 
tion by the party to whom it was awarded, and the contention 
was that a larger amount should have been awarded. The appeal, 
therefore, was not against an award of compensation contained 
inthe decree. In the present case, on the other hand, the appeal 
was against a portion of the decree itself, vzz., the portion of it 
which gave compensation tothe defendant. In our opinion, 
where a decree’gives compensation an appeal lies against such 
award, though no appeal might lie where no award is made. In 
cases of injunction under S. 497 of the C. P. C., no doubt a larger 
right of appeal was given, but this does not affect the existence 
of a right of appeal where there is an award of compensation in 
the decree. The Allahabad High Court, no doubt, applied 
Narasinga Bhakshtv. Govinda Bhakshi 2 to a case similar to the 
present (see Loka Nath v. Amir Singh*) but we are, with all res- 
pect, unable to agree with that decision. We set aside the 
order of Sankaran Nair J. and of the lower appellate court and 


I. (1908) I.L.R. 28 A. 81. 2. (1902) I.L.R. 24 M. 62. 
* 
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remand the appeal for fresh disposal according to-law. The 


costs will abide the result. 





IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 


Present :-—-Mr. Justice Benson and Mr. Justice Sundara 
Aiyar. 


Kodali Mallaya ... Appellant* 


v. (Plaintif) 
Tangoppala Ramayya '.. Respondent 
(Defendant). 


Pro-note, unstamped—Suit on—Suit on original cause of action—Vendor 
and vendee—En forcement of lien. 


Where a document which cannot be used in evidence is executed to 


-evidence a complete pre-existing right, a suit may be maintained on the 


original right itself unless it be shewn that it was intended to merge the 
right in the document; but where at the time thatan obligation comes 
into existence, adocumeut is executed as the evidence and recordof that 
obligation, a suit to enforce it can be only on the document itself. ([Pothi 
Reddi v. Velayuda Sivant; Yarlagadda Veera Raghavayya vw. Gorantla 
Ramayya® ; Sheik Akbar v. Sheik Khan? referred to.] 


The plaintif sold lands to defendant, received an unstamped pro-note 
on the same day for the purchase-money ‘and sned on the note fora 
personal decree. Held. that the suit was not maintainable. 


Quaere :—Whether a suit for the enforcement of the vendor’s lien is 
maintainable ? 

Appeal under S. 15 of the Letters Patent against the judg- 
ment of Mr. Justice Krishnaswami Aiyarin C. R. P. No 742 
of 1910 presented against the decree of the Court of the District 
Munsif of Bezwada i in S. C S. No 897 of 08. 

T. Prakasam for appellant. 

P. Na gabhushanam for respondent. 

The Court delivered the following | 


JUDGMENT :—This isan appeal from the judgment of 
Krishnaswamt Atyar J. in C. R,P. No. 742 of 1908 in which the 
learned Judge confirmed the judgment of the District Munsif of 
Bezwada who dismissed the plaintiff's suit to recover the amount 
due to the plaintiff for the balance of purchase money due to 

* L. P. A. No. 51 of IgIo. 3oth March tort. 


I. (1886) I.L.R. 10 M. 94. 2. (1905) LL.R. 29 M. III. 
3. (1881) LL.R. 7 C. 256. 
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him from the defendant for the sale of certain land. The plain- 
tiff received from the defendant on the date of the sale an un- 
stamped document which has been held by both the Munsif and 
by the learned judge to be a promissory note, and as the docu- 
ment could not consequently be acted on, the learned judge held 
that the suit was rightly dismissed.. It is contended in this 
appeal that as the transaction of sale itself gave the plaintiff a 
complete cause of action he is entitled to a decree for the 
amount, apart from the promissory note. It is no doubt true that 
the sale entitled the plaintiff to the payment of the balance of 

purchase money, and the law gave him also a lien on the pro- 

perty for the amount. The promissory note by itself would not, 

according to the allegation in the plaint, extinguish the lien, as 
the sale was not in consideration of a covenant. to pay the ba- 
lance of the purchase money, but in consideration of the payment 

of the money itself. But this suit is not one to enforce the lien 
on the property, but to enforce the personal obligation of the 
defendant to pay. In a suit to enforce this obligation the 
principle laid down in Pothi Reddi v. Velayudasivan*, Yarla- 
gadda Veera Ragavayya v. Gorantla Ramayya?, Sheikh Akbar v. 
Sheikh Khan? is applicable. That principle is that where a 
document which cannot be used in evidence is executed to 
evidence a complete pre-existing right a suit may be maintained 
on the original right itself unless it be shewn that it was 
-intended to merge the right in the document, but where at the 
time that an obligation comes into existence, a document is 
executed as the evidence and record of that obligation, a suit 
to enforce it can be only on the document itself. In this case 
the plaint does not show that the case falls within the former 
category of cases. Whether the plaintiff may not still be entitled 
to institute a suit for the enforcement of his lien, it is un- 
necessary to consider, We agree that this suit was rightly 
dismissed The appeal is dismissed with costs. 


I. (1886) I. L. R. 10 M. 94. 2. (i905) I. L. R. 29 M. 111. 
3. (1881) I. L. R. 7 C. 256. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Wallis and Mr. Justice Krishna- 
swami Aiyar. l 


Umade Rajaha Raja Damara Kumara 


Thimmanayanim Bahadur Varu .. Appellant. 
(Defendant) 
v. 
Sri Ranga Bhupala Bali Row Garu & 
another .. Respondents 


(Attaching Creditors), 


Umade Raja Madras Court of Wards Aci Lof 1902, S. 47—Limitation—C.P.C. (Act 
XIV of 1882) S. 325-A. 

There is nothing in the language of S. 47 of the Court of Wards Act 
to show that only the last clause of S. 325-A, C. P. C. of 1882, and not the 
whole of S. 325-A, has been made applicable to proceedings for execution 


v. 
Bali Row. 


in tbe civil court. 


Appeal from the order of the District Court of North Arcot 
in E. P. R. No. 8 of 1907. 


L. A. Govindaraghava Iyer for appellant. 
T. V. Muthukrishna Iyer for respondent. 
The Court delivered the following 


JUDGMENT :—We do not find it necessary to consider 
the point dealt with in the lower court, but think it clear that 
S. 325-A’ of the Code of Civil Procedure which is made appli- 
cable by S. 47 of the Madras Court of Wards Act, 1902, is suffi- 
cient to save limitation. Section 325-A expressly excludes from 
calculation the period during which the decree is before the 
“ollector for execution and the exclusion is obviously made 
applicable to proceedings for execution in the civil court., 

There is nothing in the language of S. 47 of the Court of 
Wards Act to support the contention that the last clause of 
S, 325-A of the Code of Civil Procedure is only made applicable 
and it would be contrary to the manifest intention of the legis- 
lature soto hold. 

The conclusion is right and the appeal is dismissed with 
costs. 3 








t C. M. A. No. 85 of 1909. 22nd July, 1910. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
P resent:—Mr.Justice Benson and Mr.Justice Sankran Nair. 
Kelu Manikaran .. Appellant* 
v. (1st Defendant) 
Pakarvoor Manakal Jatavedan Nambu- 
dripads L. R. Narayanan Soma- 
yajipad, & another .. Respondents 
i (isé Pfs 
Assignee and 
and Pif.) 
C. P. C, S. 260, Ch (2)—Scope of—Applicability of section to decree 
directing abstention. 
S. 260, C. P. C. (1882), applies to cases where the yudgment-debtor is Manikaran 
restrained from doing an act, e.g, as in this case, from.taking water which v, 
the decree-holders carry through a ¢hodu. Narayanan. 
Appeal from the revised order of the District Court of 
South Malabar in A. S. No. 705 of 1906 presented against the 
order of the Court of the District Munsiff of Palghat in C. M. P. 
No. rrr 1906. 


C. V. Anantakrishna:Iyer for appellant. 
T. R. Krishnaswami Iyer for respondent. 
The Court delivered the following 


JUDGMENT.—The appellant was restrained by a decree 
from taking water which the respondents carry through a ¢hodu. 
He has now put up adam and carried the water to his fields 
against the terms of the decree, with the result that the Ist res- 
pondent has sustained damages estimated at about Rs. 300 by 
the lower court. Under S. 260 of the C. P. C. the appellant’s 
property has been ordered to be placed under attachment for the 
satisfaction of the amount. It is conceded that if S, 260 applies 
this appeal fails, but it is contended that the section does not 
apply, asthe 2nd clause shows that it contemplates only cases 
where the judgment-debtor may carry out the terms of the decree 
within the period of one year the property is to remain under at- 
tachment before it is soid, and does not therefore apply to this 
and similar cases where the judgment-debtor is restrained from 
doing an act, and he hus already violated the terms of the decree. 


€ A.A A. No. 3 of Igog. 21st January,IgIo, 


Manikaran 
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We are unable to agree with that contention. In the present 
case he continues to violate the terms of the decree. The terms 
of the rst clause of this section clearly refer to cases where a 
party is restrained from doing an act and the operation of that 
clause is not limited to the cases contemplated by the second 
clause. That the matter is one arising in the execution of a decree 
there can be no doubt. That the section refers to cases where 
a party is ‘directed to carry out something is conceded. No 
reason is suggested why those cases where a party is directed to 
abstain from doing an act should be placed on a different footing, 
and the words of the clause are wide enough to include such 
cases, and we therefore hold that S. 260 applies to’ the 
present case, The same view was taken in Venkatachellam 
Chetty v. Veerappa Pillat’. The question whether the plaintiff 
isan assignee has already been decided by this court. ‘The 
objection that thé representatives of a deceased decree. holder 
are not parties was not raised in the court of rst instance. The 


appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mr. Justice Sankaran Nair. . 


Valliammai (deceased) and others .. Petitioners* 
l (Defis. 1 & 3 and 1st 
v. deft’s. representatives) 
Raju Shanmugam Pillai .. Respondent 
(Plaintif). 


C. P. C., SS. 328, 331— Complaint of obstruction Ree beyond “ one 
month’ —Registry as suit not proper. : 


Shanmugam It is illegal to register an application under S. 328,C.P.C., filed after one 


Pillai. 


month from the date of obstruction as a suit. 


Obiter :—Where a snit is found barred by limitation, it is not open toa 
court to allow the plaintiff to withdraw the suit with liberty to bring 
a fresh one, if the fresh suit is one which would be barred by the decision 
in the earlier suit. 





* C. R. P. 858 of 1908. 25th November, 1909. 
. -5 (1905)I. D. Re2g M. 314. 
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Petition under S.622 of Act XIV of 1882 praying the Valtiamiigi 
High Court to revise the order of the Additional Subordinate Shanmugam 
Judge’s Court of Madura in O. S. No. 79 of 1908. iaa 


C V. Anantakrishna Aiyar for petitioners. 
K. V. Krishnaswami Azyar for respondent. 


_ The Court delivered the following 


JUDGMENT :—I an unable to agree with the judge that 
when a.suit is found to be barred by limitation, it is open to 
him to allow the plaintiff to withdraw the suit with liberty to 
bring a fresh suit, if the fresh suit is one which would be barred 
by the decision intheeariier suit. But I think it is unnecessary 
to proceed on that ground. In fact that question does not 
arise. This isan application presentéd by the decree-holder who 
seeks to turn out of possession the respondent who claims to be 
in possession. It is registered asa suit and the judge holds 
that the suit isbarred by the provision of the Civil Procedure 
Code that the application must be presented within a month 
of the obstruction complained of. In my opinion the judge 
is wrong. The application can be entertained and be regis- 
tered as a suit only if it is presented within one month. As 
it was not presented: within one month, it should not have been 
registered asa suit. It is manifestly unfair to the applicant- 
decree-holder that his application should be wrongly registered 
as a suit and then dismissed so as to make it a bar to a suit, 
while if his application had been originaily dismissed, such 
dismissal would not have barred a subsequent suit. I accordingly 
set aside the order or decree in O. S. No. 79 of 1908, the order in 
M. P. 106 of 1907 registering the application as a suit, and dis- 
miss M, P. 106 of 1907 as having been presented after the period 
of limitation. The parties will bear their own costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRS. 


Present :—Mr. Justice Benson and Mr. Justice Munro. 


Parthasarathi Naikan and others _ .. Appellants* 
Ve ( Defendans) 

Lakshmana Naikan and others .. Plaintiffs 
(Respondents). 





* S. A. No, 844 Of-1907. „9th February, 1911. 
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Limitation—Adverse possession— Possession adverse tomortgagor not ad- 
verse io simple morigagee. 

The interest in immovable propertywhich is affected by adverse posses- 
sion is the interest and that interest only, which the person who was enti- 
tled to immediate possession at the time the adverse possession began, has 
at that tithe. Ifsuch a person has the entire interest when the adverse pos- 
session begins, he cannot by afterwards transferring the whole interest, as 
by sale or by transferring a part of the interest as by mortgage, prevent the 
operation of prescription upon the entire interest. unless he also interrupts 
the possession which is adverse. If, however, while stillin possession he 
transfers a part of his interest, the transferee will not be affected by the sub- 
sequent possession of a third party, if under his transfer he is not entitled 
to possession of the property. f 

Possession adverse to the mortgagor is not adverse toa simple mort- 
gagee whose mortgage was prior in date to the commencement of adverse 
possession, [Ramasawmi Padayachi v. Ponna Padayachi’? not followed.] 

Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 559 of 1906 presented against the decree 
of the Court of the District Munsif of Tirutharapandi in O. S. 
No. 42 of 1905. 

T. Rangachariar for appellants. 


The Advocate-General (P. S. Sivaswantt Atyar) for aai 
The Cour! delivered the following 


JUDGMENTS :—Munro J.—The suit is to recover, by sale 
of the mortgaged property, the amount remaining due under a 
registered simple mortgage-bend executed in favour of the rst 
plaintiff by the paternal grandfather of the defendants Nos. 1 and 2 
in 1871. It is found that in execution of a simple money decree 
obtained against the mortgagor, after the execution of the mort- 
gage-bond (the suit property was attached and sold in court 
auction) that delivery was obtained by the purchaser, in 1873, 
and that thereafter the property was held by him and those 
claiming under him adversely to the mortgagor, so that before ihe 
present suit was brought, the mortgagor’s right to the property 
had become extinguished. It was contended that the plaintiff’s 
mortgage-right had also become extinguished at the same time 
as the right of the mortgagor. The District Judge negatived 
the contention and the main question in this appeal, which is 
by defendants Nos, 1 and 3 tos, is whether the District Judge 
was wrong in so doing.. 





Ob C1911) 21 M. L. J. 397- 


Sc ee 
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It will be observed that under his mortgage the plaintiff parthasara- 
was not entitled to possession and that the mortgage was created thi Magan 
before adverse possession had begun to run against the mortga- Lakoamana 
gor. A number of cases has been cited by the appellants in 
support oftheir contention and it will be convenient first to 
consider these cases and see whether they really do support the 
appellants. ln Arundo Moyee Dosse v. Dinendro Chunder Moo- 
kerjee,? one Srinath Manick, in 1841, mortgaged certain property 
to Multy Lal Seal, who brought a foreclosure suit and pur- 
chased the property with the sanction of the Master of the 
Supreme Court at Calcutta. He failed to get possession and his 
executors sued the defendants for possession. It was found 
that prior to the mortgage the property had been attached in’ 
execution of a decree and that the defendants had purchased it 
in the sale that followed. Their Lordships of the Privy Council, 
therefore, heid that the title of the defendants, independently of 
the Regulation of Limitation,was paramount and superior to the 
title of the mortgagees. They added, however, that even if the 
attachment had been posterior to the mortgage, still the Regu- 
lation of Limitation would have been a conclusive bar. They 
pointed out that a purchaser at a court sale who has no notice 
of a mortgage on the property purchased, thinks that he is 
acquiring the absolute title to the property and that he is in 
possession as absolute owner. They then proceeded thus :— 
“ Under these circumstances they are of opinion that if the title 
of the mortgagee to enter by reason of adefault having occurred 
before, had accrued, and if the purchaser under such a title 
had been in possession for 12 years believing himself to be a 
bona fide owner under a claim tothe ownership of the property 
and not being in possession in any way as mortgagor or under 
the mortgagor, then in accordance with the cases * * they are of 
Opinion that the suit to disturb the possession of such a pur- 
chaser ought to be brought within the 12 years after the com- 
mencement of-his possession.” This decision is manifestly an 
authority for the appellants’ contention but is rather against it, 
Their Lordships were dealing with acase in which the mort- 
gagee had apparently a right to enter into possession of the 
mortgaged property on the mortgagor's default, and their 
conclusion is based not only on the ptirchaser’s possession for 12 

J. (1871) 14M. L A. I9 : 
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years, but also on the right of entry having accrued to the mort- 
gagee, andI understand their Lordships to mean that time did 
not begin to run against the martgagee until the right of entry 
had accrued. The decision is thus in accordance with the 
general rule that adverse possession begins to run against the 
true owner when the true owner has the right to immediate 
possession—see the definition of ‘ adverse possession ’ given by 
Markby J. in Besocyhunder Banerjee v. Kalli Prosunno Mooker- 
Jee. Brojonath Kundoo Chowdhry vw. Khelut Chunder Ghose? 
was also a case in which the mortgagee had a right of entry on 
the mortgagor's default. Default occurred, but the mortgagor 
was left in possession and sold part of the property mortgaged. 
The purchaser took possession. Their Lordships observed :— 
“Tt is impossible to hold that the defendant, the purchaser, 
was holding, or supposed he was holding by the permission of 
the mortgagee; and when both things concur—possession by such 
a holder for more than 12 years, and the right of entry under the - 
mortzage.deed more than ra yeors old—it is impossible to say 
that such a possession is not protected by the law of limitation.” 
This decision no more supports the appellants’ contention than 
the decision last quoted. The remarks at p. 157 of the report 
also clearly apply only to mortgagees who are entitled to pos- 
session, for they refer to mortgagees who allow the mortgagor to 
be the ostensible owner in possession. In Ammu v. Ramakrishna 
Sastrt3 the following passage occurs:—‘ But there are other 
cases in which the rights and interests of the mortgagor and the 
mortgagee are equally invaded, e. g., when the * * * mortgagor 
has remained in possession anda stranger ousts him from the 
lands.” The mortgage in that case was a mortgage under which 


‘the mortgagee was entitled to possession, and we are not bound 


to assume that the learned judges intended their remarks to 
apply to a mortgagee not entitled to possession under his mort- 
gage. The words ‘when the mortgagor has remained in pos- 
session” are quite consistent with a case where the mortgagee, 
though entitled to possession, has not taken possession. ‘The 
passage cannot, therefore, be regarded as an authority for the 
appellants’ contention. In Nallamuthu Pillat v. Betha Naicken+* 


I. (1879) I. L. R. 4 C. 327. 2. (1871) 14 M. L. A. 144. 
3. (1878) I. L. R. 2 M, 226. 4. (1900) I. L. R. 23 M. 37. 
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the mortgagee was not entitled to possession under his mort- 
gage. Adverse possession had, however, begun to run against 
the mortgagor before the mortgage was granted and such pos- 
session was treated as adverse to both mortgagor and mortgagee. 
In the present case adverse possession had not begun to run 
against the mortgagor, when the mortgage was granted, so that 
the case cited is clearly distinguishable. In the case cited, the 
fact that the mortgagee was not entitled to possession made uo 
difference, for time had begun torun against the mortgagor 
when the entire interest in the property vested in him, and 
nothing subsequently occurred which could have the effect of 
interrupting the running of time. Thus both the mortgagor and 
the mortgagee who derived title from him were equally barred. 
In Ram Lal v. Masum Ali Khan‘ also, the property mortgaged 
was held adversely to the mortgagor at the date of the 
mortgage. In Sheo Amber Sahoo v. Bhowaneedeen Kuhvar? the 
mortgage was a mortgage by conditional sale to become 
absolute in two years on certain terms. The suit was for 
possession under the mortgage and was resisted by. persons 
who did not. claim under either the mortgagor or the mort- 
gagee on the ground that they hadi beén in adverse possession 
for 12 years. In holding that the suit was barred the High 
Court observed: ‘Where possession of the property alleged 
to have been mortgaged has been taken bya third party who 
does not claim under the alleged mortgagor, and has been held 
by such third party adversely to the mortgagee, the mortgagee 
is bound to come in within 12 years to. vindicate his right.” The 
possession in that case was evidently held:to be adverse to 
the mortgagee but as the facts are not set out in detail we have to 
conjecture as to the circumstances which were considered to 
render the possession adverse. The case is distinguishable be- 
cause the mortgagee was entitted to possession under his mort- 
gage. Further we do not know when the defeudant’s possession 
began—a most important consideration as already pointed., out. 
Prannath Roy Chaudhri v. Rookea Begum and others? was also 
acase of mortgage by conditional sale and so distinguishable, 
The appellants rely on the following rematks at page 355: 


Parthasara- 
thi Naikan 
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s\Where a mortgage is subject by law to be foreclosed. the title 


I. (1903) I. L. R. 25 A. 35. 2. 870) 2 N. W. P. H. C. R. 223. 
` 3. (1859) 7 M. I. A. 323. 
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Parthasara~ to foreclose is in the nature of a limit to the title to redeem. It 
thi Hee by no means follows as a Consequence that the mortgagee fore- 
ee closing will be able ina suit tor possession to make good against 

all occupants a title to possession.” There: is nothing in this 

to support the appellants’ contention. As already indicated there 

are cases in which a mortgagee can be succesfully met by a 

plea of adverse possession. . Ram Coomar Sein and others v. Pro» 

sunno Coomar Sein dnd others? is also not in point, for there the 
mortgagee was entitled to sue for foreclosure and possession 

before the adverse possession began, which was pleaded as a 

defence to his suit. 


Much stress has been laid upon Karan Singh v. Baker Ali 
Khan. There the mortgage was created in 1862 and wasa sim- 
ple mortgage, so that so far the case ison all fours with the 
present case. The defendants’ own possession was found to have 
commenced in 1864, that is after the mortgage. As, however, 
this possession did not extend over twelve (12) years he sought 
to tack on the possession of the Collector which began in x1d6x 
before the.mortgage on the ground that the possession of the 
Collécfor was possession on his behalf and adverse. Their 
Lordships of the Privy Council observed with reference to the 
rule of limitation that it was not for the plaintiff, the mortgagee, 
to prove possession within 12 years but that his suit might be 
brought within 12 years fromthe time when the possession of 
the defendant became adverse to the plaintiff. They then point-. 
ed out that the defendant had not been in possession for 12 
years and that he could not tack on the Collector’s possession 
from 186r to the time when in 1863 the Collector - delivered 
possession to him, inasmuch as, siuce the Collector did uot hold for 
him, he did not claim through the Collector. They didnot enter, 
nor was it necessary to enter, upon the question whether the 
defendants’ possession from 1863 standing by itself should be 
considered adverse to the mortgagee. It is suggested that we 
“must-infer that they considered that possession adverse because 
they went into the question whether the defendant was entitled 
to tack onthe Collector’s possession. Such an inference is not a 
necessary inference in the circumstances. Had the Collectors 
possession which began before the mortgage been adverse to the 





I. (1864) W. R. 375. 2. (1883) LL.R. 5 A I 
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niortgagor’s and had the defendant claimed through the Collec- 
tor, then the mortgagee’s suit would have been barred as in 
Nallamuthu Pillatv. Betha Natckan 1. This supplies a reason 
why it was considered necessary to consider the question of tack- 
ing. 

There is nothing in Nelakant Banerji v. Chandra Mullick * 
which throws any light upon the present question, and the only 
other decision relied on is the decision of a bench of this court 
in Second Appeal No. 1689 of 1909—Ramasamy Padaychi v 
Ponna Padayachi*. That decision undoubtedly supports the ap- 
pellants’ contention. It is, however, mainly based upon Prannath 
Roy Chowdry v. Rookea Be gum and others+, Ammu v. Ramakrishna 
Sastry®, Ram Cooomar Sein and others ve Prosunno Coomar Sein 
and others, Sheo Amber Sahoo v. Bhowaneedeen Kuhvar™, and 
Karan Singh v. Bakar Ali Singh.*, which have been dealt with 
above. The reasons which I have given for holding that 
these cases do not support the appellants’ contention, do not, so 
far as I can gather from the judgment, appear to have been 
Present to the miinds of the learned judges who decided 
S. A. No. 1689 of 1909. It may also be observed that the precise 
proposition which they rejected was ‘that though ‘the 
right of the mortgagor in the mortgaged property may 
be extinguished by adverse’possessicn by a person for 12 years 
after the execution of the mortgage, yet in no case would the 
mortgagee’s remedy against the mortgaged property be lost if his 
tight to enforce the mortgage against the mortgagor is not 


Parthasara- 
thi Naikan 
v, 
Lakshmana 
Naikan. 


barred.” Enough has been already said in thejudgment ‘to show 


that such a broad proposition cannot be successfully maintained. 
In Atmadar Nandal v. Makhan Lal Dey? the mortgage was å 
simple mortgage. Possession which began after the grant ofthe 
mortgage was held for more than 12 years prior to the suit by a 
person claiming under a purchaser of the mortgaged property in 
execution ofa decree against the mortgagor. It was held that 
limitation did not begin to run against the mortgagee until he 
became entitled to claim possession after he purchased the 





1. (Ig00) IL.L.R. 23 M. 37. 2. (1886) I.L.R. 12 C. 414. 
3- (1911) 21 M.L.J. 397. 4. (1859) 7M. 1. A. 323. 

5 (1878) 1.1.R. 2 M. 226, 6. (1864) W. R. 375. 

y (1870) 2 N. W. P. H. C. R. 223. 8. (1883) I. L-R. 5 A. I. 


9. (1906) I.L.R. 33 C. 1015. 


Parthasara- 
thi Raves 


Takshmaña 
Naikan. 


494 EHE MADRAS LAW JOURNAL REPORTS. [VOL. XXI. 


property in execution of the decree which he obtained upon 
his mortgage. This decision was dissented from in S. A. 
No. 1689 of 1909 above referred to, but was followed by myself 
and Krdshnaswami Atyar J. in S. A. No. 682 of 1909, and 
I shall think it is correct. Itis in accordance with what I con- 
ceive to be the correct principle, v¢z., that the interest in im- 
moveable property which is affected by adverse possession is the 
interest, and that interest only, which the person who was en- 
titled to immediate possession.at the time the adverse possession 
began, had at that time. This principle can be deduced from 
the language of Article 144 of Schedule II of the Limitation. Act 
of 1877 itself, and the cases already cited supply instances of its 
application, Under Art.144, limitation begins to run from the 
time when the possession.of the defendant becomes adverse to the 
plaintiff, ‘This shows that a claim to immoveable property will 
not cause time to run against.the true owner unless it is accom- 
panied by possession; while the term .“ adverse possession ” 
clearly implies that the person against whom adverse possession 
is exercised is a person who is entitled to demand possession at 
the moment the adverse possession begins. . As the possession is 
thus adverse only to the person having the right to immediate 
possession, it follows that only the interest which that person has 
in the property when the adverse possession begins, can be affect- 
ed by this adverse possession. If sucha. persowhas the entire in- 
terest when the adverse possession begins, he cannot, by after- 
wards transférring the whole interest, as by sale, or by trans- 
ferring, a part of the interest, as by mortgage, prevent the opera- 


tion of prescription upon the entire interest, unless he also inter- 


rupts the possession which is adverse. If, however, while still 
in possession, he transfers a part of his interest, the transferee 
will not be affected by the subsequent possession of a third party 
if under his transfer he is not entitled to possession of the pro- 
perty. In the two cases quoted— Anando Moyee Dossee v. Dhonen- 
dro Chunder Mookerjee? and Brofonath Koondoo Chowdhry v. 
Khelut Chunder Ghose? the mortgagees were affected by 
the possession of the third party because they were entitled 
to possession under their mortgages. In Nallamuthu Pillat v, Betha 
Natckan? and Ram Lal v. Masum Alt Khan* the possession of 


I. (1871) 14 M.I.A, IOI. 2. (1871) 14 M. LA. 144. 
3. (i900) LL.R. 23 M. 37. * i 4 (1903) LL.R. 25 A. 35: 
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the third party began before the mortgage, and the mortgagee ee 
1 
was therefore affected by it. Except the decision in S. A v. 


1689 of 1909 no decision has been brought to our notice which aehan 
is clearly contrary to the views above expressed. The conten- i 


tion of the appellants must therefore fail. 


The only other question is whether Art. 147 or Art. 132 of 
Sch. II of the Limitation Act of 1877 applies. The courts be- 
low have rightly followed- the decision of this court in Appeal 
"No. 164 of 1902. 


I would dismiss this second appeal with costs. 


Benson J.—1 concur. Thesimple mortgage in favour of 
the defendants was granted before the plaintiffs got possession. 
When plaintiffs got possession the mortgagee was not entitled 
to possession ; so the plaintiffs’ possession, though adverse to the 
mottgagor, was not adverse tothe mortgagee, for it was not 
inconsistent with his rights. The decision of the lower appellate 
court is therefore right and the second appeal is dismissed with 
costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sundara 
Aiyar. 


Mulla Vittil Suthi Kutti ..  Appellant* 
v. (1st Defendant) 
Korambatt Paintha'i Achutan Nair 
and others .. Respondents 
(Plaintiffs). 
Practice—Plaint—Amendment—Second pai Ne relief, addition of—Scope Fatt 
of amendment. Achutan 


Where an amendment is necessitated by the plaintiff’s carelessness or mistake it Nair. 
would not ordinarily be fair to allow him to rectify his error if the amendment would 
deprive the defendant of an advantage which he can legitimately claim to have gained 
by the plaintiff’s mistake. But it, would be hardly proper to apply this test to cases 
where the plaintiff cannot be charged with not having exercised reasonable care in 
the drafting of his plaint. S 


A prior mortgagee brought a suit for sale without impleading the puisne mortgagee 
in possession and purchased the property himself and brought a second suit against the 
puisne mortgagee for possession. The Full Bench decided that the proper 
remedy for the prior mortgagee purchaser was to bring a suit for sale, thereby setting 


* S, A. 864 of 1908. o 2oth March, IgII. 
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at rest what was a doubtful and disputed question of law: Held by the Court that 
in the circumstances the plaintiff should be allowed in second appeal to amend his 
plaint by substituting therein a prayer for sale for the relief already asked for with 
liberty to the defendant to put in a fresh written statement. i 
Second appeal from the decree of the District Court of South. 
Malabar in A. S. No.515 of 1907 presented against the decree of 
the Court of the District Munsif of Parappanangadi in O. $. 
No. 111 of 1906. - 


The case came up for final disposal before this Division 
Bench after the decision of the Full Bench reported in 21 M. L. 
J. 213 in which report the facts which led ‘up to the 
reference to the Full Bench and the other circumstances meces- 
sary for the purpose of this report clearly appear. 


K. P. M. Menon for appellant. 


T. R. Ramachandra Atyar for respondent. 
The Court delivered the following 


JUDGMENT i—According to the ruling of the Full Bench 
the only suit that the plaintiffs in this suit were entitled to 
institute was one forsale on the footing of their mortgage ; 
and as the plaint contains no prayer for sale of the properties 
mortgaged to them the suit is liable to be dismissed. They ask 
for leave to amend the plaint by substituting a prayer for sale 
for the relief asked forin the plaint. This request is strongly 
opposed by the learned counsel for the appellant. His opposition 
is based on several grounds. He contends that the proposed 
amendment would convert the suit into one of a character incon- 
sistent with its present character as the plaint proceeds purely on 
the title acquired by the purchase of the property by the and 
plaintiff at the sale in execution of the decree obtained by the 
rst plaintiff. This objection is altogether untenable. The suit 
is really to enforce the plaintiffs’ rights on the mortgage and on 
the court sale, and the amendment the plaintiffs wish to make 
now is intended to enforce the right which according to the 
Full Bench ruling they are entitled toin virtue of the mortgage 
and the sale. To a suit in ejectment based on the auction pur- 
chase only the rst plaintiff would not be a necessary party at all. 
The plaint, moreover, sets out the plaintiffs’ mortgage and asks 
the court to hold that the contending defendants have no sub- 
sisting right under their puisne mortgage or only the right to 
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redeem the first mortgage. The cause of auction in the plaint as 
proposed to be amended would be the same as in the original 
plaint, The relief asked for alone would be different. 


The second ground of opposition is that the plaintiffs per- 
sisted in both the courts below in maintaining their view as to 
the remedies open tothem under the law, although the puisne 
mortgagees pointed out their error. We think that the plaintiffs 
can hardly be blamed for the, view they took of their rights, 
having regard to the fact that both the lower courts upheld 
their contention. Besides, as is apparent from the judgment of 
the Full Bench, there has been considerable conflict in the 
judgments of the High Courts includiug this court with respect 
to the remedies open to a person in plaintiffs’ position. Mr. Æ. 
P. M. Menon has referred to several cases in which leave to 
amend was refused in appeal or second appeal when the 
p'aintiffs, notwithstanding the objection taken by the defendant, 
did not ask for leave to amend in the lower court. We do not 
consider it necessary to refer to these cases in detail as none of 
them lays down any rule of general applicability. They proceed 
merely on the view taken it each particular case of the conduct 
of the plaintiff. It would not, in our opinion, be reasonable in 
the present case to refuse leave to amend on the ground that the 
plaintiffs’ advisers adhered in the courts below totheir view with 
respect to a complicated question of law, especially when that 
view was accepted by two courts. 


The third and most important contention of the appel- 
lant’s counsel is that leave to amend should not be granted 
where the result of the concession would be that the defendant 
would be deprived of the advantage which he would have, of 
raising a plea of limitation if the plaintiffs had to institute a 
fresh suit instead of amending their former plaint. ‘The decisions 
in Weldon v. Neal, Mallikarjuna v. Pullayya?. Alagappa Chetty 
v. Vellian? and Pattah Veeran Kutty v. Kunhi Kandi 
Shazhatt Veettil Appu * are relied on in support of this conten- 
tion. It is not argued that these cases lay down any general 
rule that the court should, in no circumstances, allow an amend- 
mént of the plaint on the ground that the defendant would 





I. (1887) 19 Q. B. 394. 2. (1892) I. L. R. 16 M. 319. 
3 (1894) I. L. R. 18 M. 33 4- (3911) 2 M. W. N. 182. 
* 
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not be able in consequence to plead limitation as a defence to 
the suit. Weldon v. Neal’ whichis really the basis of all 
the subsequent rulings, decides merely that the plaintiff will not 
be allowed to add fresh causes of action by way of amend- 
ment when if a fresh suit were instituted on these causes of 
action it would be barred by limitation. Even this posi- 
tion is stated by the learned Judges who decided that case 
to be subject to exceptions. We cannot hold that the case is 
applicable where the cause of action is the same, but the 
plaintiff has made a mistake as to the appropriate remedy 
which he would be entitled to in law on that cause of action. 
The established practice of the courts, both in England and in 
India, is to act with considerable liberality in the matter’ of 
granting amendments. Bowen L.J. observed in Cropper v. 
Smith?: “1 know of no kind of error or mistake which, if not 
fraudulent or intended to overreach, the court ought’ not to 
correct.” ‘The true test to be laid down with respect to the 
defendant’s contention appears to us to be this: Where an 
amendment is uecessitated by the plaintiff’s carelessness -or 
mistake it would not ordinarily be tair to allow him to rectify 
his errorif the amendment would deprive the defendant of an 
advantage which he can legitimately claim to have gained bythe 
plaintiff’s mistake. But it would be hardly proper to apply this 
test to cases where the plaintiff cannot be charged with not 
having exercised reasonable care in the drafting of his plaint— 
see Nandlal Thakersey v. Bank of Bombay?. On the other hand 
it would be undesirable, according to the view of the Judicial 
Committee of the Privy Council in Mahammad Zahoor Alt 
Khanv. Mussumat Thakooranse Ratta Koer*, to allow the defend- 
ant to raise a dishonest plea of limitation by refusing. per- 
mission to the plaintiff to amend his plaint, where he has acted 
with prudence and care—see Satappa Chetti v. Fog? Sorappuh* 
where leave to amend was granted on the ground that the plain- 
tif’s error was a “not unnatural” one; Dhanz Ram Shaha ~. 
Bha ghiratht Saha”, where Banerjee J. overruled the defendant’s 
opposition because there was no fraud or overreaching on the 
plaintiffs’ part; Kzshendas Rupchand v. Racchappe Vithoba® where 
~ % (1889) 26 Ch. D. yooat 710. 2 11 Bom. I. R.g26. ——— 


3. (1867) I1 M. I. A., 468. 4- (1893) I. L. R. 17 M. 67. 
5. (1875) I. L. R. 22 C. 692 at p. 712. 6. (1909) I. L. R.`33 B. 644 
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Batchelor J. points out that the bar of limitation in case a fresh 
suit 1f launched would be barred is sometimes a proper ground 
for allowing an amendment instead of being an objection to 
doing so. 

The cases in Mallikarjuna v. Pullayya* and Alagappa 
Chetti v. Vallian? are not to the point, asthe amendment 
sought in those cases was by way of introducing new parties 
into the suit, S. 22 of the Limitation Act expressly lays down 
that in such acase limitation would run up to the time of the 


addition of the fresh parties. With reference to the decision in, 


Pattah Veeran Kutti v. Kunhi Kandi Shazhatt Veettil Appu * 
we do not think that the learned judge whọ decided that case 
and proceeded on the authority of ‘Weldon v. Neal* intended 
to lay down any general rule against allowing amendments where 
a suit or application would be barred at the date of : the amend- 
ment, but merely held that in the particular case the party asking 
for leave to amend was not entitled to the indulgence. We are 
of opinion that, as no blame can be imputed to the plaintiffs in 
this suit for considering themselves entitled to the reliefs they 
asked for, we should allow them to amend their plaint by 
substituting a prayer for sale for the prayers for ejectment and 
foreclosure. The defeadants concerned will be entitled to put 
in a fresh written statement if so advised, and any fresh issues 
arising on such written statement must of course he tried. 

The decrees of the lower courts are therefore reversed and 
the suit is remanded to the court of first instance for trial in 
accordance. with the above directions. 

In the circumstances of the case, all costs incurred up to 
date must be reserved aud abide the final decision of the suit. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- Present :—Sir Charles Arnold White, Kz., Chief Justice, 
and Mr. Justice Munro. Í 








Chinnathayammal .. Plaintitf* 
v. 1 (Appellant). 
Chikkanna Chetti .. Defendant 
(Respondent) 
* 5. A. No, 563 of 1708, 2ist April, 1910. 
.1 (1892) I. L. R. 16 M. 319. 2. (1894) I. L. R. 18 M. 33. 
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Madras Acts—Civil Courts Act—Transfer of part-heard appeals to Sub- 
Judge's file. 

A District Judge is not competent to transfer an appeal heard in part 
and remanded by his predecessor to the Subordinate Judge’s file. 

Second appeal from the decree of the Subordinate Judge's 
Court of Salemi in A. S. No. 177 of 1905 presented against 
the decree of the Court of the District Munsif of Krishnagiri in 
O. S. No. 252 of 1904. 


T. Subramania Aiyar for appellant. 
The Advocate General (P.S.Sivaswamt Azyar) for respondent. 
The Court delivered the following 


JUDGMENT :—The only ground of appeal with which we 
need deal is the ground of jurisdiction, víz., that the District 
Judge having heard the appeal in part and remanded issues for 
trial, he could not transfer the appeal to the Subordinate 
Judge. 

The Advocate-General suggested that in this case the 
order of:'transfer was madeby the High Court and not by the 
District Judge. Apparently, however, no order of transfer was 
made by the High Court. We must takeit then the order was 
made by the District Court. That being so, the case is governed 
by the decision in Kumarasamt Reddtar vw. Subbaraya Reddtar* 


- We agree with this decision. We thinkit is more convenient to 


deal with the present case on the general principles on which 
Kumarasamt Reddsar v. Subbaraya Reddiar? was decided than 
—as the Advocate-General has invited us to do—to take into 
consideration the fact that in this particular case the individual 
District Judge, who heard the appeal in part and remanded the 
case for findings, wasnot the District Judge when the appeal 
was heard. 

We must set aside the decree of the Subordinate Judge and 
remand the appeal to the District Judge to be dealt with accor- 
ding to law. 


Costs will abide the event. 





I. (1900) I. L. R. 23 M. 324. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sankaran Nair and Mr. Justice Munro. 


J.-M. Rodrigues .. Appellant* 
v. 
A.M. Mathias & another .. Respondents, 


Court Fees Act, Sch. If, Arts.1,'11—Appeal against order in probate 
proceedings. 


Article 1 of Schedule II of the Court Fees Act is applicable to an appeal 
from an order in probete proceedings and not Article Ilof Schedule II; and 
no ad valorem fee need be paid on it. 

Appeal from the decree of the District Court cf South 
Canara in O. S. No. 5 of 1509. 


K. Narayana Row for appellant. 
S. Swamtnadhan for respondent. 


K. Narayana Row.—The order granting’ probate is not a 
decree nor an order having the force of a decree. Therefore it 
does not come under Article 1 of Schedule I. It comes under 
Article 1, Schedule II. The proper stamp will be Rs. 2 Upadhya 
Thakirv. Pershid singh’ and Famjaug Divabha v. Goyabhat 
Ktkabhat Z referred to. 


S. Swaminadhan—contended that the memorandum of 
appeal should bear an ad valorem stamp. A. §. 94 of Ig00. 
A. S. 54 of 1900 referred to. 


The Court delivered the following 


JUDGMENT :—The petitioners in their ‘application for 
probate valued the assets at Rs. 14,031-9-2. The counter- 
petitioner objected that their valuation was too low and the 
proper valuation was found to be Rs. 26,547-14-6, The 
counter-petitioner has now appealed and has paid stamp duty 
ad valorem on Rs. 14,031-9-2. It is contended by the petitioner 
that stamp duty should be paid on Rs. 26, 547-14-6. The 
counter petitioner replies that he need not have paid more than 
Rs. 2 stamp duty as the appeal falls under Article r or Article 11, 
Sch. II, of the Court-Fees Act, and that in any case he is not 
bound to pay on more than the petitioner’s valuation. We do 
not think Article 11 of Sch. II applies, for the order appealed 


A. No. 167 of IgIo. sth January, Igtt. 
I. (1896) I. L. R. 23 C. 723. 2. (1891) I. L. R. 16 B. 408, 


Rodrigues 


Ve 
Mathias. 
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. 
. 


Rodrigues against undoubtedly has the force of a decree as it decides the 

Mathias representatives title and to this extent we agree with the 
decisions of this court in Appeal No, 94 of goo and Appeal 
54 of 1900. In support of the contention that Article 1 of Sch. 
II applies, we are referred to the case of Yamsang Devabhai ` 
v. Goyabhat Ktkhabhat' and Upadhya Thakur v. Pershdt Singh.* 
These decisions undoubtedly support the contention. The 
question of the applicability of Article r of Sch. II was not consi- 
dered in Appeals Nos. 54 aud 94 of 1900 already referred to, and . 
we are prepared to follow the Calcutta and Bombay decisions. 
We also think that on‘ principle an ad valorem stamp should not 
be levied in such cases. The only title which the order appealed 
against gives to the petitioner is the right to administer the 
estate and if he has to sue to recover the estate he. will have to 
pay stamp duty on its value. We donot think stamp duty on 
the value of the estate should be twice exacted. On the merits, 
taking the evidence at the highest, there is no evidence that the 
witnesses signed in the presence of the testator as required by 
S. 50 of the Succession Act. The will is therefore not proved 
and the order of the District Judge is set aside. No costs will 
be allowed throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Benson and Mr. Justice Sundara Aiyar. 


Subramania & others .. Appellants * 
1. a 
Muthammal .. Respondent. 
Subramania Hindu Law— Widow's righi to recoveriarrears of maintenance—Demand. 
v. unnecessary — Waiver, proof of—Vrithams, cost of. 
Muthammal No demand is necessary to entitlea widow to arrears of maintenance. , 


Where defendant pleads waiver of a widow’s right to arrears of mainten- 
ance, it is upon him to show that the plaintiff agreed to waive her right ' 
or led the defendant to believe as a resonable man that she would not claim 
arrears. [See Raja Yeralagadda Mallikarjuna Prasada Nayudu v. Raja 
Yerlagadda Durga Prosada Naidu 1.) 

A Hindu widow is eatitled to the cost of performing such vrifhams as . 
are usually observed by widows. ([Sreemathy Nittokisore Dossee v. : 
Jogendro Nath Mallick® referred to.] 

z. (1891) I. L. R. 16 B. 408. _ 2. (1896) I. L. R. 23 C. 723.. 

æ A. No. 235 of 1909. 25th January, I9II. | 

I. (1901) I. L. R. 24 M. 147 (P.C.) 2. (1878) L-R. 5 I. A. 55. 
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Appeal from the decree of Court of the Subordinate Judge Subramania 
7 oe z ý © v 
at Tinnevelly in O, S. No. rr of 1908. Muthammal 


T. R. Venkatrama Sastri for appellant. 


T. R. Ramachendra Atyar, N. Rajagopalachari and K. S. 
Ganapathy Aiyar for respondent. 


The Court delivered the following 


JUDGMENT :—We accept the finding of the lower court 
witn respect to the annual income of the family and on issue 5. 
' With respect to the rate of maintenance we think that the Sub- 
‘ordinate Judge has exercised a sound discretion in fixing the 


amount at Rs. 15 amouth. We dismiss the appeal with costs, 


l With regard to the memorandum of objections, while we agree 

with Mr. Ramachandra Iyer that the rate of maintenance should 
be such as to enable the plaintiff to live comfortably, we: cannot 
‘agree that Rs. 15 is not ample in the circumstances. ` 


We think that the lower court has misunderstood the prin- 
ciple on which arrears of maintenance are awarded to a widow. 
No demand is necessary to entitle her to arrears. The detendant 
has to show that the plaintiff either expressly agreed’ to waive 
her right to arrears or led the defendant to believe as reasonable 
. men that she would not claim arrears. See Raya Yerlagaddu 

Mallikarjuna Prasada Nayuduv. Raja Yerlagadda Durga Pra- 
sada Nayudu*, We allow arrears from the 15th November, 
-1906 up to the date oft demand, vzz., the 13th August 1907 at 
Rs. 10 a mouth and at Rs. 15 from the latter date. We also allow 
a further sum up to Rs. 100 for vrzthams on demand being made 
when the expense is actually incurred. The Subordinate Judge 
is wrong in supposing that a Hindu widow is not entitled to the 
cost of performing such vrzthams as are usually observed by 
widows. See Sreemathy Nttioktsore Dossee v. Fogendro Nath 
Mulltck? . 
The decree must be modified as above. The parties will 


pay and receive proprtionate costs on the memorandum of objec- 
. tions. 


t. (1901) I. L. R. 24 M. 147. (P. C) 2. (1878) L. R. 5 LA. 55. 
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Nagaraja IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Vythienatha Present :—Mr. Justice Abdur Rahim and Mr. Justice 
Iyer. Ayling. 
Nagaraja Pillai .. Petitioner* 
v. 
Vythianatha Iyer & others .. Respondents. 


Charter, Act, S. 15-—Revision from interlocutory orders. 

S. 15 of the CharterAct is sufficiently wide to admit of interference by the 
High Court from interlocutory orders, though it may be doubted whether 
the words of S. 115, C. P. C., were intended to apply to interlocutory orders. 

Petition under S. 115 of Act V of 1908 and S. 15 of the 
Charter Act praying the High Court to revise the order of the 
District Munsif’s Court of Mayavaram in I. A. No. 679 of 1910 
in O. S. No, 112 of 1909. 


T R. Ramachendra Atyar and T. R. Krishnaswami Atyar 
fro petitioner. oo 
T. R. Venkatrama Sastri for respondens. 


The Court delivered the following 


JUDGMENT :—As regards the preliminary objection that 
we have no power to revise the order in question we are of 
opinion that S.15 of the Charter Act is sufficiently wide to 
cover a case of this nature (see Somasundara Chettyar v. 
Mantkka Vasaka Destka Gnana Sambanda Pandara Sannadhd? 
and Veerabhadra Chetty v. Nataraja Destkar?)- though it may be 
doubted whether the words of S. 115 of the Civil Procedure 
Code of 1908 were intended to apply to interlocutory orders. It 
is not, however, necessary to decide the latter question. 


On the merits we think there can be very little doubt that — 
by the words “ production * * is not in the interests of the pub- 
lic service” in the letter of the Engineer to the District Munsif, 
it was intended to convey that in the opinion of the Engineer 
the production of the documents would be detrimental to the in- 
terests of the public service within the meaning of S. 124 of the 
Evidence Act under which the privilege was claimed. It is also 
contended that the District Munsif’s finding that the communi- 
cation in question was made in official confidence is not based on 





* C. R. P. No. 363 of rg10. - oe 25th January, 1911 
I. . (1907) I. L. R. 31 M. 40. 2. (1904) I. L.R. 28 M. 28. 


(d 
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sufficient data and that he‘ was wrong in not inspecting the ` aa 
documents. a diese Suk 


Vythianatha 


We are unable to say upon the materials placed before us ” lyer. 


and in the exercise ofour powers of revision that the District 
‘Munsif was wrong in the circumstances of the case in saying 
that the communication in’ question, being from a ‘subordinaté 
Officer, was przma facie of a confidential nature. The petitioner, 
it must be noticed, did not ask the District Munsif to’ take any 
evidence on the point. As regards the refusal of the District 
Munsif to iuspect the documents, S 162 of the Evidence Act 
leaves the matter to the court’s discretion, and we ‘are not in 4° 
position to hold that the discrétion has not been properly “exer- 
cised in this case. This petition is dismisse-1 with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sundara 
Aiyar. l 


Maryammal : .. Appellant* 
Ve . 
Kaliyammal ..» Respondent. 


C. P. C., S. 11—“ Directly and substantiall y'in issue’—Probate proceed Maryam 
ings—Revocation, question of—Question in issue-in probate proceedings. 
The bare decision in a probate proceeding that two prior wills of the 
` testator had not been revoked by a third will is not res judicata in a subse- 
quent suit where the question is how far the dispositions in the prior wills ~ 
were affected by the third will. : 


Kal amaai 


Appeal -from the decree of the Subordinate Judge's Court at 
Salem in O. S.No. 34 of 1906. 


R. Sadagopa Chariar and T: Narasimha Adyangar for 
appellant. 
T. Subramania Atyar for respondent. 
- The Court delivered the following 


JUDGMENT :—In this case the lower court does not seem 
to have correctly appreciated the nature of the question arising 
for decision. The whole case has been disposed of ‘on the 
first issue “ whether the opinion of this court (the District Court 
of Salem) in O; P. No.6 of rgo5 in the matter of the construc. 
tion of the three wills of Raja Gounden is res judicata so.as to 


* A. No. 24 of 1908, 25th January, rot. 
* I2 . 
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pane aia bar the plaintiff from asking the court to place adifferent construc- 
Kaliyammal tion thereon.” O. P, No. 6 was an application by the first defen- 


t 


34 


dant herein for probate of the three wills of Raja Gounden dated 
the 16th of April, the rrth September, and the 19th December, 
Igo2. The plaintiff in the present case while admitting the 


` genuineness of all the three wills contended that the two earlier 


wills were revoked by the will dated the roth December 1902. 
The District Court held that the earlier wills were not revoked 
by the last will. It expressly refrained from deciding whether 
on reading the three wills together it ‘would have to be held that 
any of the dispositions in the earlier wills was superseded by the 
last will. It merely held in effect that there were no words in 
the latter expressly or by necessary implication revoking the 
earlier wills. This it was quite enough for the court to do asa 
court of probate. ‘The Subordinate Judge is wrong in holding 
that the District Judge’s judgment, Exhibit V, decided that all 


. .the dispositions in the earlier wills would remain in force not- 


withstanding the will of the 19th December. The plaintiff no 
doubt would be precluded from contending that the last will re- 
voked the earlier wills except by superseding any one or more of 
the dispositions contained therein, by the dispositions contained 
in the last will. Wedo not think it desirable to say anything 


. + more as to what dispositions in’ the earlier will are still in 


force as the case had not been properly tried and even the three 
wills had not been put in evidence. The respondent’s vakil 
admits that the decision of the lower court cannot be supported 
with reference to the plaintiff's claim to manage the charities. 
The decision of the lower court must be reversed and the suit 
remanded with directions to restore it to the file and dispose of 


‘it afresh according tolaw. ‘The costs.of this appeal must abide 


the result. 


IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 
- Present :—Mr. Justice Benson and Mr. Justice Sankaran Nair, 
The Hindus of Kannamapalaivam 
village, Palladam Taluk - Petitioners* 
v. g, otk 
Kaikkolar Christiansof the same place. Counter-Petrs. 








*Cr. R. C. 621 of Igto. 8th December 1910, 
Cr. R. P. 512 of r910, 
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Cr. P. Ca, S. 147—“ Dispute likely to cause breach of thé peace’’—Use of Hinds of 


: Karitiama- 
well. palaiyanti. 
S. 147 does not prohibit the lawful use of a public way or right anda Kaitkolar 


Magistrate has jurisdiction to protect, by an order under S. 147, persons Christians: 
exercising their rights (as in this case the right to draw water from a well) 
when the same is threatened to be interfered with by others. l 

Petition under Ss. 435 and 439 of the Criminal Procedure 
' Code, praying the High Court to revise the order of the District 
Magistrate of Coimbatore under S. 147 of the Cr, P. C. in M. 
C. No. 1 of 1910. 


T. Ranghachariar for petitioners. 
T. Richmond for counter-petitioners. 
The Court made the following 


ORDER :—The Magistrate has found that the dispute 
about the right of the Christians to use the. well is likely to lead 
to a breach of the peace at any time. That they have been till 
now held in check by Father Rondy is not a reason for hoiding 
that there is no likelihood of a breach of the peace, as that check 
may at any time prove ineffective, more particularly when it is 
found that the petitioners have not been protected in the exer- 
cise of their just rights for having obeyed him. It is also con- 
tended that the Christians have not exercised their rights within 
three months next before the commencement of the enquiry. 
The proceedings alleged to be initiated by the order of the Dis- 
trict Magistrate on the 21st September wére only a continuation 
of the proceedings which were commenced on the 20th May when 
Father Rondy ‘preserited his complaint. “That complaint is the 
institution of the enquiry under the proviso to S. 147 of the 
Criminal Procedure Code, and it is found by the District Magis- 
trate that the Christians were exercising their rights within 
three months before that date, ĉe., till the 2oth April. 


It is next contended that the Magistrate had no jurisdic- - 
tion to pass auy order under S. 147 of the Criminal Procedure 
Code, and the decision in Civil Revision Petition No. 402 of 
1908, Kolandai Nayakan v. Karabudda Savudr?* andin In re 
Narayana ? were referred lo, The two latter decisions had reference 
to S. 532 uf the Criminal Procedure Code (Act X of 1872) and 
the corresponding S. 147 of the present code must not be taken 





I. (1896) 6 M. L. Jy 193. 2. (1884) I. L. R. 7 M. 49 


1 Hindus of 
Kannama- 
palaiyam. 


n Korkkoler 
Christians. 


Muthu Pillai 


v. 
Emperor, 
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to authorise the Magistrate to prohibit the lawful use of a pub- 
lic way, and it was pointed out that, where rights are threatened 
the persons entitled to them should receive such protection from 
the Magistrate as the circumstances admit of. In this case the 
petitioners before this court were preventing the Christians 
from the lawful exercise of their right to take water from the 
well, ana we are of opinion that there is nothing in the section 
to prevent the Magistrate from passing an order forbidding the 
petitioners, Hindus, from interfering with the exercise of that 
right. 
The petition is dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sankaran Nair. 


Muthu Pillai &:others .. Petitioners* 
v. i 
The Emperor = .. Respondent. ° 


Cr. P. C, S. 110, C. (J)— Evidence of general repute inadmissible, 

Where a person is solely charged under Clause (f.) of S, 110. of the 
Criminal Procedure Code,: evidence of general.repute is not ‘admissible. 
Emperor, v. Bidyapaih: , Katai Haldar v, Emperor2. Wahid Alikhan 
v: Emperor® Pavasutla v. Emperor* referred to] 

Petition under. S. 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the order of the Sub-Di- 
visional Magistrate, Sattur, in M. C. No. 7 of 1909. 

K. N. Gopal Counsel for the petitioner. 

The Public Prosecutor(C. F. Napier,) for the respondent (the 
Crown) 

The Court made the following 

ORDER :—The Sub-Divisional Magistate of Sattur passed 
an order requring the petitioners, six in number, to show cause 
why they should not be made to execute bonds for good behaviour 
as he had information that each of them “is so desperate and 
dangerous as to render his being at large without security hazar- 
dous to the community”—see s. 110, Clause (f) of the Code of 
Criminal Procedure. 





* Cr, Rev, C, No, 62 of IgIo, Ist August, glo. 
Cr. Rev. P. No. 52 of 1910. 
1, (1903) I. L. R. 25 A. 273. 2. (1904) I: L. R. 29. C? 779. 


3. (1906) 11 C.W.N. 789. 4. (1909) 13 C.W.N. 244. 
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After taking evidence he passed his final order directing Muthu Pillsi 
them togive security. This isa petition against that order. Raper 
The main contention is that there is no legal evidence on which 
the order can be sustained. 


All the prosecution witnesses except the first two and the 
fourth give evidence of accused being habitual offenders by repute: 
The first two speak to an assault by some of the accused for 
which there were triedand acquitted The fourth witness speaks 
to another assault, but the Magistrate thinks, and I agree with 
him, that he cannot be believed without corroboration which is 
not forthcoming. 


The only remaining evidence is of general repute and hearsay, 
and such evidence is only admissible under S. 117 to prove that, 
a person is a habitual offender under S. 110, but not to prove a 
- charge under S. 110, Clause (f) of being a desperate and danger-. 
ous character. See Emperor v. Bidhyapathz* where the question 
is discussed with reference to S.-107; see also Kalai Haldar v. 
Emperor?. The ruling in Kalai Haldar. v. Emperor? tas not 
been in any way shaken but is followed in Wakid Ali Khan v. 
Lmperor?. 

It is argued by the Public Prosecutor that though evidence 
of general repute is not admissible to prove a charge under S. 110 
Cl, (/),it is admissible to, prove that a person is a habitual otfend- 
er under S. 117 and the fact.so proved is evidence which the 
Magistrate may consider to prove a charge under Clause (f) and 
he relies upon Parasulla v. the King-Emperor* where a person 
was charged under both clauses (a) and (/). 


Whether, where a person is tried jointly for charges under 
clause (f) and under any other clause,a finding that he is an 
habitua! offender under the other clause may be taken into con- 
sideration when deciding the charge under clause Cf), it is unne- 
cessary to consider, and probably it will not be of any practical 
use to consider that question, as in that case an order could be 
passed without reference to Clause ( f). But Iam clearly of 
opinion where a person is solely charged under Clause (f) evi- 
dence of general repute js not admissible, as a provision of law 
which is an exception to the general rules of evidence -must be 

I. (1903) I. L. R. 25 A. 273. 2. (1904) I. L. R. 29 C. 779. 
3- (1906) 11 C. W. N. 789. 4 (1909) 13 C. W. N. 244. 
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~ -only applied to cases to which it is confined by the Legislature. 


. tary 
aitty 


Excluding such evidence, there is none to support the order 
appealed against and it is accordingly set aside. i 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice Ayling. 


Muttevi Pattabhi Ramanujacharyaju and 


another .. Appellants* 
NE _. . (Defendants) 
Peddinti Alahaswgaracharyalu & others . . Respondents 
(Plaintiffs). 
Pattabhi ` Religious endowment—Archakaship—Succession to—Resignation—E fect 
Ramanuja- No ber to stb P 
charyalu. of—No bar to subsequent succession. 
vo o The plaintif, an archaka, resigned his office (which consisted of the 
pera archakaship of a temple for two days in a‘month) and was, succeeded by his 


mother:—He/d that on the mother’s death the plaintiff was in the absence 
of any disqualifying circumstance, the proper heir to the office and not his 
(plaintiff's) son. 

Second appeal from the decree of the Subordinate Judge's 
Court of Kistna at Ellore in A. S. No. 160 of 1g08 presented 
against the decree of the Court of the District Munsiff of Ellore 
in O. S. No. 35 of 1904.. ; ' 


. P. Narayana Murthi for appellants. 
T. Prakasam for respondents. l 
The Court delivered the following 


JUDGMENT :—The suit out, of which this second appeal 
arises was brought by the plaintiff (Respondent) to recover the 
office ot Archakar of a certain temple for 4 days in each month. 
The post was held by the plaintiff's mother up to her death in 
1901, partly in virtue of a demise (Exhibit III) executed by her 
husband in 1877 shortly before his death, and partly in virtue of 
the decree of this Court, Exhibit VIII (4) in Second Appeal 
No. 1185 of 1896, declaring. her right to sueceed to that portion 
of the office (2 days monthly) which the plaintif had succeeded 
to on his father’s death and which he resigned in 1894. 


The correctness of the present decree in so far as it relates’ 
to the first portion is not questioned in the course of the hearing 


è Şi A. No. 1516 of 1909. , 24th January 1911. 
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in this court, but the plaintif’s right tọ succeed to. the 2 days’ wena 
office which he formerly held and resigned is impugned on two charyalu 
grounds :—(1) that he became permanently incapable of holding Alahasw ara 
* the office in 1894 by reason of misconduct with a Sudra woman; Charyalu, 
(2) that in accordance with the ordinary rules of Hindu inheri- 

tance, not the plaintiff, but the plaintiffs heirs are entitled to 


succeed on the death of his mother Rathamma. 


As regards the first objection, the District Munsiff has un- 
mistakeably found that the misconduct charged.(adultery and 
taking meals with a Sudra woman) was not established. The 
Subordinate Judge’s conclusion has not been very clearly set forth 
in paragraph 11 of his judgment ; but we understand him to 
mean that there is not sufficient evidence to establish miscon- 
conduct of such a nature as to entail disqualification for holding 
the post of Archakar. Looking to the distant period at which 
the misconduct is said to have occurred, andto the fact that it 
does not appear to have been followed by aay definite action ‘of ` ` ae 
the plaintiff's castemen, we consider that the lower courts 
were tight in requiring very strong evidence of misconduct, and 
their findings are justified. 


-As regards the second pointit is admitted that if, instead of 
his mother, a son of the plaintiff’s had succeeded to the office 
after his (the plaintiff's) registration in 1894, then in the absence 
of a'nearer heir, the plaintiff would be entitled to succeed as heir 
to his son on the latter’s death, in the absence, of course, of any 
personal disqualification. by misconduct, Butit is argued that 
on the death of Rathamma, the office passed-in accordance with 
the ordinary rule of inheritance to the heirs of the last male 
holder ; that is, to the heirs of. the plaintiff himself. The 
plaintiff cannot, it is said, be his own heir, and therefore cannot 
succeed, and is not entitled to sue. . l 

This argument appears to us to be an attempt to stretch the 
ordinary rules of inheritance so as to apply them to cases which 
‘they can only govern ina modified form. Itis impossible to 
treat an office in this respect asif it were an ordinary piece of 
property like a house ora field, In the case of the latter there is 
no process analogous to the resignation of an office by an office- 
holder. All arguments based on the fiction that the person who 
resigns is civilly dead, so far as that particular office is concerned 
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“a are fallacious ; for admittedly, if the plaintiff’s successor had 


Amed Bee 


v. 
Ameena Bee. : 


been his son, instead of his mother, the plaintiff would be treated 


‘as alive and competent to succeed to his son on the latter’s 


death. All that can be said in sucha case as the present is, that 
on Rathamma’s death the office reverted to the family of her 
husband (and certainly not to her own relatives) and the 
plaintiff being alive and not disqualified, is the proper person 
to succeed. 

The appeal is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran Nair. 
Ahmed Bee s .. Complainant* 
v. 
Ameena Bee sa .. Counter-Petitioner. 


Cr. P. C, S. 203—% Record his reasons’—Reference to Potice report ’ 


when enough. 
An order of dismissal under S. 203 Or. P. C. should state reasons, A. 
reference to the police report for the reasons may be a sufficient compli- 


ance with the provisions of the section, only if the police report is made ; 


a part of the record. 


Petition under S. 435 and 439 of the Criminal Procedure | 


Code, praying the High Court to revise the order of the 4th 


Presidency Magistrate, Egmore, Madras, in Application No. ' 


9297 of 1909. 
Foseph Satyanadar for Petitioner. 
The Public Prosecutor for the Crown. 
The Court made the following 


ORDER :—In this case the order was apparently passed ` 


under S. 203 of the Code of Criminal Procedure. Under that 
section the Magistrate must record his reasons for the dismissal. 
In his order the Magistrate only says that he agrees with the 
Police. This may be sufficient if the Police teport is made a 
part ofthe order. This has not been done. The reasons for the 
dismissal must appear inthe order itself. Otherwise it is not 
possible for this court to exercise its powers of revision. The 
order is set aside and the Magistrate is directed to pass fresh 
orders. 





* Cr. Rev. C. 712 ef 1909. Irth Febrasty 2910 
Cr, Rev. P. 551 of 1909. ESI 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold Whi) Kt, Chief Justice, 
„and Mr. Justice Munro. 


T. Subbarayulu Chetty & others .. Appellants* 
Oe (Defendants), 

T. Kamalavalli Thayaramma .. Respondent 
(Plaintiff). 


‘Hindu Law—Mainténance of widow—Decree, form of—Liability of yula Chetty 


broperty—LExient of liability. 


A partition, effected among the members of a Joint Hindn family sub- Kemalavall 
sequent to the institution ofa maintenance suit by an undivided coparcener’s many 


widow will not affect her right toa decree charging her maintenance on 
the whole property ofthe joint family asit was on the date of the plaint. 
[Hemangini v. Kedar Nath? distinguished. ] 


A widow'of an undivided coparcener has a right to have her maintenance 
charged ou the entire joint family property and not merely on the share of 
those cOparcenere of her husband whose share might be said:to have been 
accelerated by her husbard’s death, z.¢., the share of the husband’s branch of 
the"family. [Jayanti Subbayya v. Alamelu Mangamma® explained. ] 


Obéter.--It may be that a decree for maintenance would not beenforce- 
able against a member of the joint family which gave something more than 
the interest of her deceased husband which had passed by survivorship. 

Appeal from the judgment of Mr. Justice Sankaran Nair 
passed in the exercise of the Ordinary Original Civil Jurisdiction 
of this.Court in C. S. No. 264 of 1998. 


The facts of the case appear sufficiently from their Lord- 
ships’ judgment. 


C. V. Anantakrishna Atyar for appellants.“ 


_ Venkatasubba Rao and Radhakrishnayya for respondent. 


C.V.Anantakrishna Atyar for appellants.—It is only the hus- 
band that is personally liable and not others. Even after his death 
his brothers on whom his property might have devolved are not per- 
sonally liable. Even if they have alienated the property which 
so devolved, that property alone is liable—MAYNE, para 450. I 
refer to Hemangint v. Kedar Nath*. [Munro ].—Why not one 
be liable if he got the estate and alienated it?] A woman is 
entitled to maintenance only out of the property which would ` 
have fallen to her husband’s share. Therefore no more property 





* O. S. No. 9 of Igro. 7th April, 1911. 
I. (1889) LL.R. 16 C 758 at 763 (P.C.) 2. (1902) LL.R. 27 M. 47- 
* 
I . 
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than that could be charged. Her right to maintenance does not 
in any way prevent a partition being entered into. [Munro J.— 


Thayar- ‘The whole of the undivided estate is said to be liable.]’ That 


amma. 


is tothe extent of her husband’s share, and that too only as 
against those of the co-parceners who actually benefit by right 
of survivorship—Yayanh Subbaya v. Alamelu Mangamma* ; 
MAYNE’S Hindu Law, Atts. 270, 477. 


Venkatasubba Rao and Radhakrishnayya for respondent. — 
[Court.—Why should there be a decree against the other branches 
of the family which were joint? This the ouly point on which we 
want you to argue]. [am not bound by the subsequent partition. 
The maintenance of widows of the family isa liability upon all the 
members of the family—Mavne, Art. 470 ; West & BUHLER, 
3rd Edn., p. 791. On the death of one member of the joint 
family itisall the other branches that benefit by survivor- 
ship and vot those members only of the deceased’s branch. 
It is clear that if other members of the same branch die, the whole 
that would belong to that'branch would go to the other branch- 
es. Solong asthe family is undivided all the. members of 
the family, to whatever branch they may belong, are equal. 
Suppose all branches divide without making provision for the 
maintenance of the widow then all the branches are liable— 
BHATTACHARJEE’S Font Hindu Family, pp. 390 391. So far as 
the Mitakshara is concerned there can be no doubt. STRAN- 
GE'S. Hindu Law, pp. 166, 170, 173; Ramachandra Dikshit v. 
Savitribhat?. [Munro J.—You say it is like a debt due by tbe 
family.] Yes—LakshmanRamachandra Fosht v. Satyabhamabhai® . 


-From the time a woman becomes a widow, the liability to main- 


tain her attaches; it does not matter whether the partition is 
before or after the claim for maintenance, made privately or by 
suit. Except with the consent of the widow, no assignment of 
the liability to maintain her can be valid. Ata partition provision 
for matriazes, etc., of uninitiated members must be made—Farvam 
Nathu v, Nathu Shamji.* That is going further than the right 
of maintenance-holder. The statement in Fayants Subbayya v. 
Alamelu Mangamma? at p. 48 is composed of two propositions, 
viz., the liability and the quantum of maintenance. A 





I. (1902) I. L. R. 27 M. 45 at 48. 2. (1867) 4 B. H. C. R. 73. 
3- (1877) I. L. R. 2 B. 494at 514, 520. 4. (1906) I. L. R. 31- B. at 54. 
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consideration of the latter ought not to be interpreted as affecting Subbara- 
the liability of all the members. [Chzef Fustice.—If the quantum me i eey 
cannot-exceed the would-be right of the husband, then why eee 
should you make other branches and other property liable?] amma. 
My right is attachedrto the whole property, and that cannot be 
avoided by a subsequent division—Form No. 92, paras 7 and 8, 
and Form Nos. 93 and 98. of the Original Side Rules. This 
partition was after the issues were settled in the case. On opera- 
tion of survivorship, see TREVELYAN’S Family Law, p. 243. 
‘Hemangint v. Kedar Nath? deals with Dayabhaga Law. 

C. V. Anantakrishna Atyar, in reply, drew a distinction 
between cases of inheritance and survivorship and said that 
Mussamut Laltu Kuar v. Ganga Bishan? favoured his contention. 

The Court delivered the following 


JUDGMENT :—The Chief Fustice—This is an appeal from 
a judgment of Mr. Justice Sankaran Nair awarding the plaintiff 
Rs, 25 a month by way of maintenance and giving a decree in 
her favour fora sum of Rs. 700 which represents the value of 
certain jewels which she claimed as her property. Three points 
were raised on behalf of the appellant. The first was that the 
decree was wrong in as muchas it was given against all the 
members of the famiiy of the plaintiff's deceased husband. The 
second point was that Rs. 25a month was too much for her 
maintenance. ‘The third point was that the learned judge was 
wrong in giving plaintiff a decree for Rs. 7oo—for the jewels 
which she claimed. 


I can deai with the 2nd and 3rd points quite shortly and 
I will take them first. In arriving at Rs. 25 a month as the 
proper sumto be awarded to the plaintiff for maintenance 
the learned Judge refers to a discussion that took place after the 
plaintiffs husband’s death and toa decision by certain arbitrators, 
who were of opinion that the plaintiff should be paid Rs. 10 a 
month for maintenance; that she should be given jewels worth 
Rs. 1,500 as her absolute property and a life interest in jewels 
worth Rs. 500. The learned Judge points out that this really 
amounts to a payment of almost a sum of Rs. 1,500 as repre- 
senting the value of jewels to which she is absolutely entitled 
and a monthly payment of Rs. ro anda life interest in jewels 


I. (1899) I. L. R. 16 C. 758, P. €. 2 (1875) 7 N. P. W. 261 (F.B.} 
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worth Rs. 500 and'taking them into consideration he thinks 
that Rs. 25a month in lieu of a monthly payment of Rs. 10, 
Rs. 1,500 worth of jewels and a life interest in Rs. 500 worth of 
jewels would be a fair equivalent. He accordingly assesses 
her maintenance at that rate. I am not prepared to hold that 
the learned Judge was wrong in assessing the maintenance at 
that amount. The third point was not seriously pressed by Mr. 
Ananuthakrishna Iyer. The learned Judge says that he is 
inclined to accept the evidence of the plaintiff that the jewels 
claimed belonged to her and accordingly found in her favor. 
Iam not prepared to say he was wrong. 
We come now to what is really the important point in this 
case. The contention on behalf of the appellant is that the judge 
was wrong in giving a decree against all the members of the 
undivided family of the plaintiff's husband, The actual form of 
the decree isthat the Ist, 3rd, 4th and 5th defendants do pay tothe 
plaintiff her arrears of maintenance and a further sum of Rs. 25 


. a month and that the arrearsand the monthly maintenance be a 


charge on a certain house, No. 334, Mint Street, which forms 
part of the family property. Now it appears from the genea- 
logical tree which has been furnished to us that the sth defen- 
dant is the brother of the deceased husband of the plaintiff and 
represents the plaintiffs husband’s branch of the family. The 
plaintiffs husband was the grandson of the common ancestor 
Rangiah Chetti, he and the sth defendant representing one 
branch of the family. The 4th defendant is the grandson-of 
the commou ancestor , through another son, and the rst defen- 
dant is asonof the common ancestor. The 3rd defendant 
isthe grandson of the common ancestor through another 
son. There are thus 4 branches of the family of which 
Rungiah Chetti was the common ancestor, 

After the presentation of the plaint by the plaintiff in 
this case an agreement was come to amongst the surviving mem- 
bers of the family for a partition of the family property. . It is 
fairly obvious that this was a counter-move to the plaintiff's 
claim for maintenance. Of course the other members of the 
family are perfectly entitled in law to take any steps which the 
law allows todefeat a claim for maintenance which is raised 


` by a widow of a deceased member of the family, 
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; it; i e Subbara- 
In regard to the partition agreement, the learned judg ee Chetty 


observes that no transaction amongst defendants subsequent to” . 

sn gees pens . Kainalavalli 

the plaint can prejudicially affect the plaintiffs claims, and her ` Thayar- 

claim must, therefore, be treated as that of a widow ofan undivided 9% 

family. It was said on behalf of the respondent that the learned a 

Judge might have put the case-more clearly-than he did. His 
reference to the presentation of the plaint was of course with 

regard to the argument that was presented to him inthe case, 

and it may well be that he could have put it that a completed 

partition among the defendants before the suit was instituted 

would not defeat the claim of the widow for maintenance. 

_ However, it is not necessary for me to discuss that question. I 

think it. proper to deal with this case on the facts that actually 

atise. ‘The case we have to deal with is a case where the widow 

presents a plaint for maintenance against the surviving members 

of her deceased husband’s family and after the institution of the 

suit—as a matter of fact in this case after the settlement of issues 

—a partition is arranged between the members of the family. 

Mr. Ananthakrishna Aiyar contended that the proposition of the 

learned Judge was wrong. He relied upon the authority of the 

decision in Hemangint Dasi v. Kedar Nath Kundoo Chowdury. 

In that case there is to be found, on p. 766, this passage : “ Where 

there are several groups of sons the maintenance of their mothers 

must, so long as the estate remains joint, be a charge upon the 

whole estate ; but when a partition is made, the law appears to 

be that their maintenance is distributed in accordance to 

relationship, the sons of each mother being bound to maintain 

her. The step-sons are not under the same obligation.” In 

the course of the judgment reference is made to a passage in 

Dayabhaga, Ch. III, S. I. referred to at p. 764 of the report. 

It .seems perfectly clear that the decision was given with 

reference to. Dayabbuga Law and with reference to the special 

facts of that particular case, which was a case of several groups 

_ of sons, and the. right to maintenance of their mothers had to 

be decided.. I do not think the judgment in that case is 

_ binding upon us in any way with reference to the question which 

we have to decide under the Mzfakshara Law as.administered in 

this Presidency. JI.am_ of opinion, therefore, that the learned 
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j p 3 Judge was perfectly right when he says that the transaction 

v ` subsequent to the suit cannot prejudicially affect the plaintiff's 

ee ee claim and that her plaint must be treated as that of a widow of 
amma. a deceased member of an undivided family. 

Chief 


Justice. Now the question is, what are the rights of a widow of an 


undivided family? Mr. Ananthakrishna Aiyar’s argument was this, 
as I understood it: that the share or interest of the deceased 
husband of the plaintiff passed not to the members of the undivi- 
ded family asa whole,but to the surviving members of that branch 
of the family of which-he and the 5th defendant were members, 
and that the decree against the other members of the family was 
wrong. In support of that proposition he relied upon an obser- 
vation of Mr. Justice Bhashyam Iyengar in the case of Fayant? 
Subbaya v. Alamelu Mangamma', the observation appearing on 
p. 48. The learned Judge there says: “ When an nndivided 
Hindu family consists of two or more as father and sons or 
otherwise and one of them dies leaving a widow, she has aright 
of maintenance against the surviving co-parcener or co-parceners 
quoad the share or interest of her deceased husband in the joint ` 
family property which has come by surviorship into the hands 
of the surviving co-parcener or co-parceners,and though such right 
does not in itself form a charge upon her husband’s share or 
interest in the joint family property, yet, when it becomes neces- 
sary to enforce or preserve suchright effectually, it could be made 
a specific charge on a reasonable portion of the joint family pro- 
perty, stich portion of course not exceeding her husband’s share 
or interest therein.” Now Mr. Ananthakrishna Aiyar contended 
that the words “ share or interest of the deceased husband in the 
joint family property which hascome by surivorship into ‘the 
hands of the surviving co-parcener or co-parcevers” were only 
meant to apply to “surviving co-parceners” who derived an imme- 
diate benefit from the fact of their being the survivors in respect of 
the share or interest of the deceased members of the family. That 
isto say,to put the-case accurately with reference to the facts of this 
‘case, he contended that the ‘surviving co-parceners” meant the 5th 
defendant, the other member of the plaintiff’s branch of the family, 
and not the other members of the undivided family. The expression 
“into the hands of the surviving co-parceners” is of course, 
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Subbara- 


figurative, because nothing butan nee share passes by way aa Chetty 


of survivorship. It is no doubt true bere the 5th defendant’s share 
Kamalavalli 

increases eo instant by right of surivivorship on the death of  Thayar- 

the only other member of his branch of the family, and the shares 9 "708+ 


of the other members of the family do not increase co ¢nstanti. Ba ; 


But Iam certainly not prepared to hold that the words of 
the learned Judge were intended to apply to the members of the 
branch of the family of which the deceased man was a member, 
and not to the members of the joint family generally. 


We have been referred to various text-books and authorities 
by the learned vakil for the respondent and I dare say he would 
have cited mote if we had not stopped him. Imay refer to a few 
of them. Ishall first take para 470 in Mayna’s book ou Hindu 
Law. Having ascertained what property there is to divide, the 
next step is to ascertain its amount. For this purpose it is ne- 
cessary first to deduct all claims against the united famil; for 
debts due by it, or other charges on account of maintenance, 
marriage or ceremonies, which it would have to provide for, if it re- 
mained united. So the obligation to maintain is placed in exact- 
ly the same basis as an obligation to pay any other family debt. 
Then in Buarracnarya’s Law Relating to Hindu Foint Family, 
Edition.of 1885, at p. 390, the learned author observes:—‘‘ I have 
already noticed that in many instances the right of a family mem- 
ber to maintenance founds itself upon two or three relationships. 
Thus since a Mrtakshara family may.be composed of brothers or 
cousins of the first degree or those of second or third degrces, as 
soon as any of the members dies, his widow, as such, gets mainte- 
nance from all the surviving members together.” In Wast and 
BUHLER, on page 791, the learned authors say: “Other liabilities, 
that is provision for maintenance or portions of persons not enti- 
tled to shares may be distributed by agreement among the co- 
sharers. But the estate at large is liable, at least in the hands of 
the members of the family making a partition; and co-parceners 
who desire to limit their responsibilities must obtain the assent 
of the persons interested.” I do not propose to cite more authori- 
ties. 

With regard toso much of the decree as directs that the 
maintenance will be a charge on the house No..334, Mint Street, 
-we are certainly not satisfied that the sum ot Rs, 254 month, 


Subbara- 
yulu ‘Chetty 
v. 
Kainalavalli 
Thayar- 
amma. 
Chief 
Justice. 


500 THE MADRAS LAW JOURNAL REPORTS. -[VOL. XX1. 


which the learned Judge has awarded tothe plaintiff is more than 
the value’ of the shareof her deceased- husband in the family | 
property or the income derivable therefrom. It may be that a 
decree would not be enforceable against a- member of a joint 
family which gave something more than the interest of the de- 
ceased husband which passed by survivorship to the surviving 
member. But we have not to consider this. Rs. 25 a month does 
not represent more than the share to which the husband would 
have been entitled to if during his lifetime he had - obtained 
partition of the joint family property. Ithink the learned Judge 
was tight, and I would dismiss this appeal with costs. 
Munro J.—1 agree. . 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present:—Mr. Justice Benson and Mr. Justice Sundara 


Aiyar. ` ‘ C 
P- R. Aiyanachariar ; .. Appellant* 
(Plaintif) 
Y. - ‘ 
Lakshmi Ammal and others _ . -. Respondents 
(Defendants). 


Estoppel—Mistaken view of the law—Adoption—Title by prescription. ` 
A mistaken impression of law regarding the validity of an adoption is © 
nota ground on which an estoppel can be based. 


The rule of estoppel applicable to persons taking: under an instrument 
as regards their competency to deny the title of others taking under the 
same instrument has no application to cases where title is acquired solely 
by prescription. (Rajijalakshmi v. Suryanarayanan * considered. Dalton v, 
Fitzerald® distinguished. ] l 


A person can acquire property by long possession as adopted son of 
another underan invalid adoption but it cannot give him the status of an 
adopted son or put an end to his position as a member of his natural family, 

Appeal from the decree of the District Court of Chingleput ` 
in O. S. No. 14 of 1906. . 

The plaintiff in the case claimed to be the reversionary heir 
of the deceased husband of the 1st defendant, and sued fora 
declaration that an alienation made by her was not binding 
on the reversion after the death of the rst defendant. The 





* A. No. 154 of 1905. 22nd March, 191k. 
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Ist defendant denied that the plaintiff was the heir at all, and 
raised various other contentions more fully set out inthe High 
Court’s judgment. The denial by the 1st defendant of the 
plaintiff's heirship rested upon the fact that one Ranga Chari, 
the father-in-law of the xst defendant, who, the ist defendant 
conceded, belonged originally to the family of the plaintiff, 
was later on adopted by a widow of another family. The 
Ist defendant contended that this adoption of Ranga Chari 
made him and his son (z. e., her husband) members altogether of 
a different family from. that of the plaintiff. The plaintiff, on 
the other hand, contended that the adoption was not made in 
‘fact and that, even if it was made, it was invalid in law as it 
was made by a widow long after the estate of that widow’s 
husband had vested in her deceased son and then in his (soms) 
widow. The District Judge found that the adoption was in 
fact made; that it was for the reasons alleged and proved by the 
plaintiff invalid in law, but that the plaintiff was estopped from 
denying its validity for reasons more fully set out in the 
_ judgment of the High Court. He, therefore, dismissed the suit on 
the ground that the plaintiff was estopped from pleading his rever- 
sionary character to the estate of the rst defendant’s husband. 

Hence the appeal by the plaintiff. 

T. R. Ramachandra Atyar, S. Gopalasami Atyangar and 
C. Padmanabha Atyangar for appellant. 

K. Srinivasa Atyangar and R. Rangaswami Atyangar for 
respondents. 

After a brief argument on facts by the appellant’s vakil 
the respondents’ vakil was called upon to support the judgment 
of the lower court. 

K. Srinivasa Atyangar for tespondents.—I first rely upon es- 
toppel against the members of the natural family as owing to lapse 
of time the person who was invalidly adopted became barred 
from claiming a share in his natural family—Gofalayyan v. Ra- 
ghupatht Ayyan.' [Sundara Atyar J.—The other side is not 
disputing that you got property as adopted son; so there can be 
no estoppel. As the question is whether the invalid adoption 
gave youa new status, you will argue that:] Status also will 
be changed. Rayiyalakshmi v. Suryanarayana. ? |S. Atyar J.— 
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It would have made no difference in that case whether it was 
held as partible or impartible estate. How .is the character of 
the estate changed ? Where there is no change in the character 
of the estate how could the succession be changed ?] If one has 
held a property as adopted son of X then the members of X's 
family can claim maintenance. 

A person getting an estate by a deed cannot dispute that 
deed when it gives remainders to others—Dalton v. Fitz gerald? 
LS. Atyar J—That is a case ofa deed. How could it apply to a 
right which accrues to one by law ?] Rupchand Ghosh w. Sarvaes- 
war Chandra;* Venkata v. Venkata*. 


T. R. Ramachandra Atyar for appelant in reply—Mayne in 
his Hindu Law, para 163, says that no new status can be created by 
an invalid adoption, however long his adoption might have been 
acquiesced. The declarations of a man cannot change the character 
of his property—Rayzjalakshmt v. Suryanarayana +. My client 
never induced the otherside to change his position rin any way. 

The Court delivered the following 


JUDGMENT :—This isan appeal from the decision of the 
District Court of Chingleput in a suit for a declaration that certain 
alienations made by the rst defendant, the widow of one Srinivasa 
Raghavachari, were not binding on the plaintiff who claims to be 
the nearest reversioner of her husband entitled to succeed on the 
ist defendant’s death. The lower court has found that the plaintiff 
is not proved to be the nearest reversioner, and dismissed the suit 
on that ground without deciding the other issues. The plaintiff's 
father was adopted by the natural brother of (Rangachari) the 
father of the rst defendant’s husband (Srinivasa Raghavachari). 
The case of the defendants is that Rangachari was given away in 
adoption to one Raghavachari and ceased to be a member of the 
plaintiff's family. The plaintiff denied the adoption of Rangachari 
and alleged that the adoption, even if true, was invalid. He also 
claimed to be Rangachari’s reversionary heir, even if the adop- 
tion was true and valid. The factum of the adoption was found 
in the defendant’s favour by the lower court, and in fact was 
conceded by the plaintiff's vakil in the course of the case, and 
the learned vakil for the appellant does not seriously contest it 


I. (1897) 2 Ch. 86, 89. 2. (1906) I. L. R. 33 C. gI5- 
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before us. The lower court held that the adoption was invalid, 
it being a second adoption made by Rangachariar’s widow, Kana- 
gammal, long after the estate of her husband had vested in 
her first adopted son and then in that adopted son’s adopted 
son and finally in the widow of the latter. It was admitted for 
the respondent that this finding could not be disputed. The 
lower court has found, however, that Rangachari was all along 
treated as Raghavachari’s adopted son, and that the plaintiff is 
estopped from disputing the validity of the adoption, and it was 
further held that, for the purposes of this case, it must be taken 
that Rangachari consequently ceased to belong to his natural 
family, and the plaintiff could not claim to be the reversioner of 
Rangachari asa member of his natural family. The plaintiffs 
right as reversioner, even in the event of the adoption being 
valid, is held by the lower court not to be proved. In appeal it 
is contended that the finding as to estoppel is incorrect and that 
in any event the result of the estoppel would only be to :prevent 
the plaintiff from disputing Rangachari’s right to the property 
of Raghavachari as his adopted son, but that it could not give 
him the status of au adopted son or put an end to his position as 
a membe.: of his natural family. Weare of opinion that both 
these contentions should be upheld. There is practically no evi- 
dence of estoppel at all. The facts on which the learned vakil 
for the respondent seeks to. maintain the finding of the lower 


court are: (1) that Rangachari did not take a share in the pro- 


perty of his natural family along with the plaintiff's father, the 
whole estate being taken by the latter; (2) that Rangachari’s 
position as adopted son was recognised by his relations ; aud (3) 
that the plaintiff's father wrote the letters Exhibits XZX (a) to 
ATX (c) to Kanagammal and her ist adopted son’s widow, 
Srirangammal, soon after the adoption in which he enquired 
about the welfare of the “child Rungachari.” These facts, in our 
opinion, are quite insufficient to establish the plea of estoppel. It 
is not contended that Rangachari claimed any share of the pro- 
perty of his natural family and was refused it by the plaintiff's 
father. Rangachari was evidently urider the impression that his 
adoption was valid and, it may be, that the plaintiff's father and 
other relations alsoshared in that impression, a fact which would 
account for the letters already referred to. Butit is now well 
established that a mistaken impression of law regarding the 
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validity of the adoption is not a ground on which estoppel can be 
based. Mr. K. Srinivasa Aiyangar does not contend that the estop- 
pel could change the natural status of Rangachari, if the adop- 
tion was invalid. But he argues that as Rangachari purported 
to hold the property in suit as the adopted son of Raghavachari, 
the reversionary heirs entitled to succeed on the death of the rst 
defendant are the sapindas of Raghavachari’s family and not of 
Rangachari’s natural family. And he relied on the authority of 
Rajyalakshmtv. Suryanarayana’ and Dalton v. Fitz gerald?, This 
proposition is quite untenable. Rangachari’s title to his adop- 
tive father’s family property must of course be held in this case to 
have been acquired by prescription. It is quite true that, if a 
person capable of holding one or other of different kinds of 
estate prescribes fora particular kind of estate, he could not 
acquire a larger estate or an estate different from that for which 
he prescribes. The animus possidendi is the test for de- 
termining the estate which prescription would confer on him. 
See our judgment in A. S. No. 73 of 1908. Therefore, if a 
woman prescribes for what is known as a “ woman’s estate” under 
the Hindu Law, it must be held at least in some classes of cases 
that her heir would be the successor to her woman’s estate and 
Rajijalakshmé vy. Suryanarayana! similarly holds that if one 
prescribes for an impartible holder's estate, the property which he 
acquires by prescription would, in certain circumstances, pass to 
the heirs who would be entitled to succeed if the property were 
in fact impartible. But it is impossible to hold that there would 
be any difference in the estate which Rangachari acquired by 
prescription, whether he purported to belong to his natural 
family or to the family into which he was adopted. The title 
acquired by hig: would be the same in both. cases, namely an 
absolute heritable estate. The decision in Dalton v. Fitzgerald 2. 
has absolutely no application. It merely held that a person obtain- 
ing posression of property under a- specific instrument and‘ his 
heirs would not ‘be éntitled to dispute the title of other persons 
claiming an estate in the same property under the same instru- 
ment. This isa rule of estoppel applicable to the person taking ' 
under an instrument and to his heirs. It. has no bearing on cases ` 
whete title is acquired solely by prescription. i 


I. (1893) 3M. L. J. roo. 2. (1897) 2 Ch. 86. 


PARTS IX-XIL] THE MADRAS LAW. JOURNAL REPORTS. 505 


In the view we have taken on this question, it is unnecessary 
to consider whether the plaintiff's claim as reversioner, even if 
the adoption set up be valid, is sustainable or not. We must 
reverse the decree of the lower court and remand the suit for trial 
on the issues which have not been disposed of. The costs of this ap- 
peal will abide the result. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Krishnaswami Aiyar. 


Arimuthu Chetty .. Petitioner* 
v. 
Vayapuri Pandaram .. Respondent. 


C.P.C., (Act XIV of 1882) S. 295 O. 21, Rr. 6, 7, 8—" Receipt of assets ”— 
Sale—Date of deposit and date of full pa yment—Trans fer of decree for exe- 
cution—A pplication for rateable distribution before copy of transferred decree 

S received— Attachment in execution of Munsif’s decree—Sale by District 
Court—Right to share in sale proceeds—Order of events. 

“ Assets are received,” in the case of sales of immoveable properties, 
within the meaning of S. 295, C.P.C., only on the date of the full payment of 
the purchase~money and not on the date of the preliminary deposit ; and the 
purchase-money becomes the assets of the judgment-debtor only then and 
not on mere deposit. [Ramanadhan Chettiar v. Subramania Sastriar) and 
Muthalagivi v. Muthayan2 followed.] 

A court to which a decree is sent for execution may not be competent 
to execute it before copy of the decree is received; but when once an order 
is made sending a decree to another court for execution, that by itself is 
sufficient to entitle the decree-holder to apply to the court to which the 
decreeis sent for execution for rateable distribution of his share of the 
assets for the purposes of S. 73, C. P. C., (Act V of 1908) 

Where assets are realized by the District Court and the judgment-credi- 
tor seeking distribution is tht holder of a decree of the Munsifis Court who 
had attached the property, the right to share in the proceeds realized by 
sale of attached property is independent of a transfer of the decree for exe 


cution to the District Court and arises by virtue of his attachment. A transfer - 


of the decree of the Munsif to the District Court is unnecessary to entitle 
the petitioner to rateable distribution in the sale proceeds of the attache d 
property. [Nimbaji Tulsiram v. Vadia Venkatli 3 followed, and Clark v. 
Alexander + approved.] 


wos 


Where the application for execution is made-on the same day in Which’ 


the assets are received the court is bound to ascertain the order in which. 
they, occurred. ‘ 

* C: R. P. No. 76 of 1910. 8th December; Igro. 

Y. (1903) I. L. R. 26 M. 179. 2. (1883) I. L> R. 6 M. 357- 

3- (1892) I. L. R. 16 B. 683. 4 (1894) I. L. R, 21 C. 200; 
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Petition, under S. 115 of Act V 1908, praying the High 
Court to revise the order of the District Court of Salem in 
E. P. No. 62 of 1909. 

T. M. Krishnaswamt Azyar for petitioner. 

Respondent not represented. 

The Court delivered the foilowing 


JUDGMENT :—The petitioner is the decree-holder in 
O.S. No. 87 of 1908 on the file of the Principal District Munsif of 
Salem. Property of the judgment-debtors was attached in exe- 
cution of another decree.against them in O. S, No. 35 of 1906 on 
the file of the District Court of Salem. It was sold by the 
District Court in execution of that decree. The purchaser made 
the deposit on the 17th September r9c9 and the balance of the 
purchase-money was paid into court on the 29th September 
Igog. It must be taken, having regard to the decision in Rara- 
nathan Chettyar v. Subramania Sastrial’, that the assets were 


‘realized only on the 29th of September 1999 within the meaning 


of S.295 of the old code. There is no doubt a change in 
the corresponding provision of S. 73 of the present code. But 
so far as the question before me is concerned the change in the 
language is immaterial. ‘The purchase-money becomes the asset 
of the judgment-debtor only when the balance is received and 
not when the deposit is made. I am bound to hold, onthe 
authority of Muthalagiri v. Muthayan? that an application to 
the District Court before the receipt of assets for execution 
is an essential pre-requisite of a general claim to rateable distri- 
bution. The District Judge scems to have assumed that, although 
an application was made apparently before the time when the 
assets were received, the petitioner had no right to make the 
application before the Munsif’s decree was received by the District 
Court under the latter’s order of transfer. It is true that the 
decree was only received by the District Court on the 30th of 
September. It appears to me that this does not preclude the 
petitioners claim to rateable distribution, if he had attached 
the same property in execution of the Munsif’s decree, If the 
property had been attached in execution of the decree of the . 
District Court, the court which should realise the property was 
the District Court under S. 63. That section provides “ the 
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- court which shall receive or realise such property nd shall 
determine any claim thereto and any objection to the attachment 
thereof shall be the court of highest grade.” Supposing such a 


` ,, tealisation is made by the higher court, there can be no need for 


. a transfer of the decree of: the lower court to the higher ‘to entitle 
the decree-holder of the lower court, who has also attached the 
property realised, to sharein the proceeds of such realisation 

It seems to me that the right to share in the proceeds realised by 
sale of attached property is independent of a transfer of the 
decree for execution to the higher court. Section 38, no doubt, 

` provides that a decree may be executed by the court which pass- 
ed it or by the court to which it is sent for execstion. I am in- 
clined to think that there is no other court which can executea 
decree and that S. 38 is exhaustive. What the decree-holder 
of the Munsif’s Court is entitled to, when there is no transfer of 
his decree to the District Court, is not a general execution of his 
decree by the District Court or riteable distribution in all the 
assets of the judgment-debtor received by the District .Court, 
but only toshare by virtue of his attachment in the proceeds of 
the attached property realized. Toa relief so limited it-appears 
to me to be not essential that the decree of the Munsif’s Court 
should have been previously transferred to the District Court 
though this view runs counter toan observation in Muthalagiri v. 
Muthayan* as to the need of transfer. I do not feel bound by the 
case on this point though it is followed in Nembazz -Tulstram v. 
Vadia Venkalz,2 as the absence of an application to the higher 
court was sufficient to sustain the decision. I prefer the reasoning 
of Sale J. in Clark v. Alexander? to the extent at least of holding 
that a transfer ofthe decree was unnecessary to entitle the 
petitioner to rateable distribution in the sle proceeds of the at- 
tached property. 

It was also argued that the transfer was complete when the 
order was made by the Munsif, and that the receipt of the decree 
by the District Court on the next day had nothing to do with the 
petitioner’s right to apply to the District Court ror rateable dis- 
tribution on the 29th itself. The petitioner has put in an affida- 
vit in which he says that the transfer was made by the Munsif 
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first on the forenoon of the 2gth;that he then applied to the 


‘District Court for execution, and that the assets were received 


thereafter. I am not at all sure, having regard to the provisions 
of Rules 6, 7 and 8 of Order XXI, that the court to which a de- 
cree is sent for execution is authorized to execute it before a 
copy of the decree is received ; but I think there is force in the 
contention that, when once an order is made sending a decree to 
another court for execution, that by itself is sufficient to entitle 
the decree-holder to apply to the court to which the decree is 
sent for execution. In this view the application to the District 
Court, after the Munsif’s order sending the decree to the District 
Court, would be perfectly competent to satisfy the requirements 
of S.73. Although the Munsif’s order, the application to the 
District Court and the payment of the balance of the sale proceeds 
into court were all on the same day, the last two were the acts of 
parties and the court is bound to ascertain the order in which 
they were done—Clarke v. Bradlaugh i. I must ask the District 
Judge to return findings on the following points :— 

1. Was the property sold by the District Court in O. S, 
No. 35 of 1906, attached under the Munsif’s decree in O.S. No. 87 
of 1908, before realization ? 

2. Wereth2 Munsif’s order of transfer of the decree in O. 
S. No. 87 of 1908, and th: petitioners application to the Dist- 
rict Court to execute it prior in point of time to the payment of 
the purchase-money into court on the 29th September 1909? 

Eight weeks will be allowed for findings and one week 


for objections, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Sundara Aiyar. 
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Even assuming that payment to one of several joint creditors will 
operate as a good discharge as against all, yet, a payment fraudulently 
made solely for the benefit of one of the several creditors and not being for 
the benefit ofall, will not operate as a good payment. [Baikunt Nath Cha- 
krabarti v. Hara Lal Pal* and Veerasami v. [bramsa® referred to.] 

A manager of a joint Hindu family can himself sue fora debt due to 
the family without impleading the other members of the family. [Kishen 
Prasad v. Har Narain Singh® followed.) 

There is no reason why there should be any difference in this respect 
between a joint family in Malabar and one elsewhere. The ordinary rule is 
that all persons in whom the right to any relief exists should be joined as 
plaintifis; but it cannot be laid down that in no case hasa person aright 
to sue on behalf of himself and others, where the procedure laid down in 
S. 30, C.P.C. of 1882, is either nut applicable or has not been taken advantage 
of. There are several statutory exceptions to the rule; there is no reason 
why there should not be other exceptions based not on any legislative pro- 
vision but on the substantive law applicable to the parties ; and the case of 
the manager of a joint Hindn family is such an exception. 

Appeal from the decree of the Subordinate Judge’s Court of 
Tinnevelly in O. S. No. 22 of 1906. 

The facts are fully given in the judgment. 

T. V. Seshagiri Aor and P. Kundu Panickar for the 


appellants. 


S. Srinivasa Azyar for ist respondent. 
K.N. Atiya Atyar for 13th respondent. 


T. V. Seshagiri Atyar for appellaut:—A payment to any one 
of the joint promisees is a valid discharge of the liability. It is 
true that a payment to one of several co-heirs of a deceased person 
will not be a valid discharge-Alimzsa Bibi v., Abdul Kader Saheb.* 
In Ramasami v. Muntyandi® the judges say at the end that that 
case can be likened to the previous case. Moreover, the decision 
in the latest case is obiter. [Sundara Azyar J.—Would it not be 
better in the interests of both the creditors and the debtor to pay 
the debt to all, seeing that the debtor can dispense with paying fur- 
ther interest if he gives notice of hisreadiness to pay all?] May 

be. [S. Azyar J.—Is not Husaznasaga Begum v. Rahamunnissa 
Begum? against you 2] The view is not pronounced. I refer to 
Ramaswami Chetti v. ` Manicka Mudali 7; Barbar Maran v. Ram- 
manna Gounden® ; ; Adaikkalam Chetti v. Marirnuthu Sttaram vV. 
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Shridhar. Vide Shephard’s comments on the latest case of our 
court in 20M. L. J., p. 55 at 58. On this point and as regards 
parties Irefer also to Kesken Prasad v. Har Narain Singh * 
where, as here, the family was a trading family; Seshan Patter 
v. Veera Raghavan Pattar $; Arunachala Pillars v. Varthilinga 
Mudaliar *. 

The ‘Privy Council case would not cover this case which is 
acase of amortgage. Where proper parties do not sue I can rely 
upon a payment toone only of the members so as not to make 
me liable for costs. 


S. Srinivasa Atyar for Ist respondent :—Even though the 
English cases lay down that a payment to one of several joint 


promisees is a good discharge, yet, if that bein collusion and 
fraud of others, it will not be a good discharge. The finding is 
that the payment was made for some ulterior purpose—Barkunth 
Nath Chakrabarti v. Har Lal Pal Chowdry®; Adatkkalam Chetti 
v. Marimuthu’; Halsbury’s Laws of England, Vol. VU, p. 456, 
S. 930. DS. Azyar J.—Upon whom is the onus of showing collu- 
sion and fraud?]. I would refer to Prercy v. Fynney” Kishen 
Prasad v. Har Narain Singh? Governs this case ou the question 
of the necessary parties to the suit ; see also Veerasam: Naicker 
v. Ibramsa Rowthen®. [S. Atyar J.to T. V. Seshagiri Atyar.— 
If you pay to the 16th defendant not as for the family but for 
his own exclusive use, then how would it avail you ?] 

T. V. Seshagiri Atyar replied. 

The Court delivered the following 

JUDGMENT :—The suit from which this appeal was pre- 
ferred was instituted by the plaintif as the manager ofan un- 
divided Hindu family to enforce payment of the amount due 
on a mortgage bond executed by defendants Nos. x to I5. The 
x6th defendant in whose name the bond stood is the eldest of the 
three sons of the plaintiff, and was brought in as a party on account 
of the plea of defendants Nos. 1 to 15 that the debt was due to 
him alone and not to his family. ‘They also pleaded that they 
had paid to the 16th defendant, prior to the suit, a sum of Rs. 650 
towards the interest due on the bond, and that, subsequent to the 
suit, they deposited the total amount due on the bond with the 
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South Indian Bank, which amount the 16th defendant was at 
liberty to draw on,jexecuting a bond to indemnify them against 
any claims that might be made by the other members of his family. 
The 16th defendant also claimed the debt as his own and set up 
that the family became divided on the 17th Deeember 1904. The 
Subordinate Judge held that no division took place as alleged 


by the 16th defendant ; that, although the bond was exectited in- 


the 16th defendant's name, it was really taken by the plaintiff for 
the benefit of the family ; that the payment of Rs. 650 was not 
made prior to the suit, and that both the payment and the deposit 
were not bona fide acts but the result of collusion between the 
defendants Nos. 1 to 15 and the 16th defendant with a view to 
defraud the other members of the 16th defendant’s family, and he 
accordingly decreed the whole of the claim made in the plaint. . 


This appeal has been preferred by the debtors. It is confined 


to the Subordinate Judge’s disaliowance of credit for the Rs. 650 


alleged to have been paid to the 16th defendant prior to the suit 


and to the award of interest on the principal amount subsequent to . 
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the deposit made by the. debtors in the South Indian Bank and i 


of the plaintiffs costs against the debtors; but the points invol- 
yed in appeal relate to all the questions decided by the Subordi- 
nate Judge. l 
We have no hesitation in concurring with the Subordinate 
Judge that the partition set up by the 16th defendant is not pro- 
ved. There is no formal instrument cf partition and the only oral 


evidence adduced to proveit is the testimony of the 16th defendant 


himself. He relies on Exhibit 2//, a yadast executed in his favor 
by his father, the plaintiff, authorising him to conduct the trade 
bf the family at Cochin and Kottayam, and containing certain 
other provisions with respect to that trade as well as with respect 
to his right in the rest of the property belonging to the family. 
But the language of the instrument and the 16th defendant's 
deposition both show that though some negotiations went on 
for effecting a division they were never completed and that the 
family continued undivided. Itis not contended by the 316th 
‘defendant that the debt Š belonged to himself if the family 
did not become divided. : 


‘The next qu estion for decision is whether the payment: and 
the deposit pleaded were made Jona fide by the debtors and are 
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binding on the family. On this question also we confirm the 
findings of the Subordinate Judge. The 4th defendant, when 
examined as a witness, swore that he was not aware of the exis- 
tence of the plaintiff at all till shortly before the suit, but this is 
an absolute falsehood. Defendants Nos. 1 to 15 had dealings 
with the plaintiff’s family for a considerable time before the exe- 
cution of the bond Exhibit Æ. Exhibit C shows that some 
months before the date of Exhibit A the plaintiff demanded pay- 
ment of the amount due by the defendants but they were unable 
to pay. The bond itself was taken from the defendants by the 
plaintiff himself in the absence of the 16th defendant and it was 
produced in court by the plaintiff. ‘Yue correspondence between 
the debtors and the 16th defendant which culminated in the 
payment and deposit in question began with an attempt on the 
part ofthe debtors to take advantage of the differences in the 
creditor’s family. They gave the 16th defendant notice on the 
4th of June 1906 (Exhibit XZ) that they were ready to pay the 
amount ofthe debt, and the 16th defendant had failed to go to 
them as promised with the mortgage bond for the purpose of re- 
ceiving the money and making an endorsement of discharge 
thereon. The subsequent correspondence, fully set out in the 
judgment of the lower Court, shows that they were apprised of the 
fact that the 16th defendant was not in possession of the bond ; 
that in consequence they demanded of him, and he agreed to give 
them, a bond of indemnity instead, and that the 16th defendant, 
discovering their device, charged them with making a mere 
make-believe assertion of readiness to pay Without being in 
possession of the money required for payment. “This corres- ` 
pondence ended on the 30th June 1906. The plaintiff launched 
his ‘suit on the and of July 1906. Summonses in the suit wére 
taken to the residence of the defendants onthe 15th July 1906, 
but were not servéd.on them on‘that date.’ They then: deposit- - 
ed most’ Of the amount due on the “18th of July 1906 in the’ 
South ‘India Bank. They state that on ‘thé ist’ July 1906,» 
that is, on the day previous ‘to the institution of the suit, 
they had’ paid Rs. 6so’to the 16th deferidunt and: produce a 
receipt bearing that date for the amount.’ ‘We:‘agree with’ ` 
the Subordinate Judge that the circumstances ‘of the ‘case ‘are: 
in favour of the conclusion that the payment- was not really 
made‘on.that date and that the receipt was antedated so as to 
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secure evidence of payment before the institution of the 
suit. We concur with him also in the reasons given for his find- 
ing. We may add that the defendants have not produced their 
day-books which must presumably have been written-up from 
day to day and would, therefore, be strong evidence of the actual 
date of payment. 

Mr. Seshagiri Aiyar has argued two questions of law 
arising on these findings. He contends that whenever the pay- 
ment may have been made it was binding on the plaintiff, as 
payment to one of several joint creditors must in law be deemed 
a valid payment to all, and he relies on the decision in Barbar 
Maran v. Ramanna Gounden?. That decision may be taken to 
support his contention, but the authority of that decision has 
been considerably shaken by subsequent rulings of this court. 
See Veerasawmt Naicker v. lbramsa Rowthen ? and Ramasamt v. 
Muniyandt?. See also Husatmuntssa Begum v. Rahimuntssa 
Begum*. The cases of Ramaswamt Chetti v. Manicka Mudalt® 
and Adatkkalam Chetti v. Martmuthu® do not really support 
the appellant’s contention as they proceed on the ground that as 
the bond stood in the name of one member only of the family, 
payment to him would operate as a valid discharge. We donot, 
however, consider it uecessary to decide the point in this case as 
the evidence shows clearly that the payment to the 16th defen- 
dant and the deposit were not made for the benefit of the plain- 
tiffs family but was tendered to defraud its members other than 
the 16th defendant and in collusion with him to support his un- 
divided claim to the amount due under the bond. Assuming 
that the payment to one of several joint creditors will in law 
operate as payment to them all, thete can be no doubt that the 
rule will not apply wheie the payment is fraudulently made to one 
of the creditors and not for the benefit of them all That, ques- 
tion has'receñtly been fully discussed -by Mukherjee J. in Batkunth 
Nath Chakrabarti v. Har Lal Pal Chowdhry™ where: the -autho- 
ritiés on the point have been fully: considered. This court has 
held the’same view in Veerasams Naicker v.‘Ibramsa Rowthen®. 
(See also Halsbury’s Laws of England, Vol. 7, p. 456, - para 936 
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and Prercy v. Fynny*.) In Barbar Maran v. Ramanna Gounden*, 
it was observed that the payment in the case was unaffected by 
fraud. Weare, therefore, of opinion that the payment and de- 
posit in this case could not bind the plaintiff or his family. 


The other contention of law argued is that as the debt 
belongs to all the members of the family and as two of the plain- 
tiffs sons are not parties to this suit either as plaintiffs or as 
defendants, the suit is not maintainable. It is not denied that 
the suit was instituted by the plaintiffin his capacity as man- 
ager of the family ; but this, it is argued, is insufficient. ‘There 
has been considerable conflict of authority in the Indian courts 
on the point raised, but we are of opinion that the decision of 
the Privy Council in Kisken Prasad v. Har Narain Singh’ 
has practically settled the point. Before referring to their 
Lordships’ judgment and considering its effect, it may be desir- 
able to refer very briefly to the state of the case-law in this 
High Court. In K. P. Kanna Ptshardoy v. V. M. Narayana 
Somayajipad* it was held, with reference to a sabhayogam or 
assembly of religious Brahmins in Malabar, that some amongst 
their members appointed as agents for the management of 
the property of the assembly could not maintain a suit in their 
own names for ejectmentof a person in unlawful possession of 
its property. It will be observed that.the sabhayogam was 
merely an artificial combination of persong and that its agents 
possessed no powers under the law of the country, but derived 
them solely from their appointment as agents by the sabhayogam. 
Itis, no doubt, well-established law that a mere agent cannot 
maintain a suit in his own name with respect to property 
belonging to his principal, whatever powers of management 
he may have in regard to it. In Arunachala v. Vythilinga® 
this court decided that a suit for possession of family property 
could be maintained by the managing member alone in his 
capacity as managing member. The same principle was 
applied in several subsequent cases where the question was 
whether a decree against a managing “member in his 
representative capacity would be binding on the family, See 

I. (1871) L. R. 12 Eq. 69. : 2. (1897) I. L. R. 20 M. 461. ' 
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Viraragavamma v. Samudrala? ; Ramakrishna v. Namasivaya?; maik 
Muthia v Virammal 3; Guruvappa v. Thimmannat. In Ramayya Tharagan 
v. Venkataratnam® it was held that when a suit is instituted by Baas. Tyer. 
the managing member as such, the omission to include the other 
members of the family as plaintifts would be regarded only as an 
error or misdescription,and the suit would be considered as properly 
laid. In Alagappa Chetti v, Vellian Chettis, on the other hand, 
a suit was held to be bad on the ground that all the members of 
the family, to whom the money sued to be recovered belonged, 
had not been made plaintiffs before the period of limitation to the 
institution had expired. But the decision seems to be based on the 
ground that all the members of the family were carrying on a 
partnership trade and that in such a case all the partners should 
join as plaintiffs, And reliance was placed on Komsebuk v, 
Ramlall which was also a case of partnership business 
carried on by the members of a family. See also Imamudin v. 
Liladhar. In Adatkkalam Chetti v. Marimuthu? a suit by the 
managing members alone was sustaived. But this decision 
may perhaps be regarded as proceeding on the special ground 
that the bond sued on was in the name of the managing mem- 
ber only. In Angamuthu Pillai y. Kolandavelu Pillat*® a suit 
for the recovery of land was held to be not maintainable by 
the managing member alone even if it appeared that he was 
suing to enforce the right of the whole family. ‘The question 
arose again in Seshan Pattar v. Veera Raghavan Pattar 11 with 
respect to the manager’s right to sue for money on behalf of the 
whole family. In that case the rule laid down in Alagappa 
Chetti v. Vellian Chetti® was preferred to the proposition laid 
down in Arunachala Pillai v. Vythelinga Mudaliar,** but several 
of the other Madras cases referred to above were apparently not 
brought’ to the notice of the court. The rule laid down in 
Arunachala Pillai v. Vythilinga Mudaliar 1? was upheld in 
Vadilal v. Shah Kushal? although in two previous cases—Kale 
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das Kevtd Das v. Nathu Bhagavan! and Balakrishna Moreshwar 
Kunte v. The Municipality of Mahad 3—a contrary view had 


.been held, and the latter case had expressly followed K. P. Kanna 


Pisharody v. V. Mu. Narayanan Somayafipad?. The ruling in 
Radho Proshad Wasti'v. Eswf * was not accordance with Aruna- 
chala Pillai w. Vythelinga Mudaliar 5. The Alahabad Court in 
Pateshri Partap Naran Singh v Rudra Narain Singh! sup- 
ported the manager’s right to sue on behalf of the family ; but in 
Shamrathi Singh v. Kishen Prasad” that court held that the 
managing member of a family carrying on a trade on its behalf 
could not maintain a suit to recover moneys due from third per- 
sons in connection with the trade without making all the 
members as plaintiffs, The decision of the Privy Council refer- 
red to above was passed on appeal from the decision of the 
Allahabad High Court in the last case. The Judicial Committee 
upheld the manager’s right to sue. ‘Their Lordships appproved 
of the decision in Arunachala Pillai v. Vythilinga Mudaltar * 
and observed that the rule laid down in K. P. Kanna Ptsharedd 
v. Narayanan Somayasipad* was not applicable “to the mem- 
bers of a business carried on for an undivided Hindu joint 
family” and distinguished the case from that of mere co-owners 
as K. P. Kanna Pisharodi Y. Narayanan Somayajipjad*. They 
also explained Ramsebuk v. Ram Lal Koondoo® and Imamudin 
v. Liladhar ® as resting on the ground that all who are trading 
as partners must join ina suit relating to the partnership busi- 
ness and observed that the other members of the family interested 
in the partnership business need not be joined as plaintiffs. The 
case of Alagappa Chetty v. Vellian Chetty?® was distinguished on 
the ground that the single plaintiff in that case was not shown 


to be the managing member of the family or to be the only part- 


ner or proprietor of the business with which the litigation was 
concerned.” ‘Their Lordships concluded as follows:—‘‘In the 
opinion of their Lordships, the original plaintiffs in this case 
were entitled, as the sole managers of the family business, to make 
in their own names the contracts which gave rise to the claim 
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and that they properly sued on such contracts without joining 
the other members of the family.” It is clear to us that their 
Lordships’ decision is not based on the ground that the contract was 
stied on in the name of the actual plaintiffs only as they expressly 
approved of the judgment in Arunachala Pillat v. Vy thelin ga 
Mudalvar? and distinguished it from the case of mere co- 
owners. In fact, the Privy Council had even previously to their 
decision in the above case, practically upheld the right of the 
managing member to represent the family in litigation. A long 
line of cases beginning with Ghirdhart Lal v. Kantoo Lal? esta- 
blish the right of a creditor of a Hindu family to proceed against 
the father or other managing member of the family alone and to 
effectively bind the whole family property, including the sharers 
of those not actually parties to the litigation. It need hardly 
be said that a decree against a mere agent, or guardian of an in- 
fant, ora sale in execution of such decree could not bind tbe 
principal or the minor, for a suit cannot be instituted against the 
agent or the guardian as the representative of the principal or the 
minor, The reason why a decree against the manager of a family 
in his representative capacity is binding on the whole family is, 
that amongst the powers which he has according to Hindu Law 
as manager must be included the power of representing the family 
in suits, This view has fora long time been consistently held 
in the case of the manager of a farwad in Malabar whether 
governed by the M arumakkathayam jaw or Makkathayam law— 
Ittachan v. Valappan, Barbar Maran v. Ramana Gounden *. 
There is no reason why a difference should be made between a joint 
family in Malabar and one elsewhere with respect to the right of 
the manager {o sue or be sued on behalf of the family, the only 
distinction between the two being that a member of a 
Malabar family hag no right to compel a partition of the 
family property. The ordinary rule no doubt is that all persons 
in whom the right to any relief exists should be joined as plain- 
tiffs. But this rule is not of universal application. The language 
of S. 26 of the Civil Procedure Code, 1882, corresponding to 
Order I, Rule 1, of the present code, is “ that all persons may be 
joined in one suit as plaintiffs in whom the right to any relief is 
alleged to exist, whether jointly, severally, or inthe alternative.’? 
x. (1882) L D. R. 6 M. 27. 2. (1894) 14 B. L. R. 187 (P.C) 
3. (1885) I. L. R. 8 M. 484, 4. (1897) I L.R 2ọ M. 461, 
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Section 30 of the Code of 1882, corresponding to Order I, Rule 
8, lays down the general rule of procedure where one or more 
persons wish to sue on behalf of, or for the benefit of, themselves 
and other persons having the same interest ina suit. But it 
cannot, in our opinion, be laid down that in no case has a per- 
son a tight to-sue on behalf of himself and others, where the 
procedure laid down in S. 30 is either not applicable or has not 
been taken advantage of. There are several statutory exceptions 


, to the rule, and there is no reason why there should not be other 


exceptions based not on any legislative provision but on the sub 
stantive law applicable to the parties. The case of the Judicial 
Committee already referred to shows that the case of the manager 
of a Hindu family is such an exception. We must, therefore, 
refuse to uphold this contention also. 


In the result we dismiss the appeal with costs. The 16th 
defendant has preferred a memorandum of objections against the 
direction of the Subordinate Judge making him liable with 
defendants Nos. r to 15 for the plaintiff's costs of the suit. On 
the finding that he and defendants Nos.1 to 15 colluded with 
each other to put forward an exclusive right in himself to the 
amount of the mortgage-bond, the lower court’s order is right, 
and we must dismiss the memorandum of objections also with 
the costs of the plaintiff. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, Kz, Chief Justice, and 
Mr. Justice Munro. 


Arji Marappa Chetti >>  Appellant* 
v. 
Arji Shunmugappa Chetti .. Respondent. 


Limitation Act, Art. 11—Suit for refund of money paid a second time 
owing to the default of decree-holder to certify—C.P.C., O. 21, v.2. 

The cause of action for recovery of money paid toa third person, the 
attaching creditor of the decree-holder a second time by reason of the 
decree-holder’s default to certify payment arises when the judgment-debtor 
paid the second time, and the suit, if brought within three years from the 
date of the second payment, will not be barred by limitation. 


Obiter:—The case may be otherwise if the suit is for refund of money 
paid to the decree-holder himself a second time. 


— 





*O. S. A. 15 of 1910. ~~ 5th April, 1911 
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Appeal from the decree and judgment of the Honourable 


Mr. Justice Sankaran Nair in the Ordinary Civil Jurisdiction of ' 


this Court in C. S. No. 250 of 1907. 


In this case after payment of a judgment-debt, an attaching 
creditor of the decree-holder executed the decree and recovered the 
amount whose payment remained uncertified. Suit was filed for 
damages for recovery of the amount paid: the second time. 
The suit was more than three years of the failure to certify, but 
within three years of the second payment. The lower court 
held that the suit being for damages sustained was not barred. 


1 


C. P. Ramaswamt Atyar for appellant. 

K. Ramachandran for respondent. 

C. P. Ramaswamt Atyar :—Failure to certify payment within 
go days mentioned in-S. 258, C. P. C., gives the judgment-debtor 
a cause ot action as upon a breach of contract. Limitation 
begins from the end of go days. Payment a second time does not 
give a fresh cause of action—Jz the Matter of Medat-Kaliani 
Anni.’ Payment a second time is. only damages on ac- 
count of the failure to certify—Shaed? v. Ganga Sahad?; 
Pertatambt Udayan v. Vellaya Gounden ? ; Viraraghava Reddy 
v. Subhakka +; Azizan v. Matuk Lal Sahut”. ([Court—These 
cases were all for recovery of the amount first paid. There is no 
case which deals with limitation in a suit brought after payment 
a second time]. 


KE. Ramachandran for respondent was not called upon. 


The Court delivered the following 


JUDGMENT :—Assuming that when the judgment-debtor 
sues to recover money paid in respect of what the judgment- 
creditor has failed to certify, limitation begins to run against 
the judgment-debtor on the expiry of 90 days from the date 
of payment (though there appears to be no direct authority on 
the point) we are not prepared to apply this petiod of limita- 
tion to a case where, by reason of the judgment-creditor’s failure 
to certify, the judgment-debtor has been compelled to pay a third 
patty. Inthe first class of cases the plaintiff sues to recover money 





I. (1907) I. L. R. 30 M. 545. 2. (1878) I.L. R.3 A. 538, 
3- (1897) I. L, R. 21 M. 409. 4. (1882) I. L. R. 5 M. 397. 
5. (1893) I. L. R 21 C. 437 at 452. 
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paid on a consideration which has failed. In the 2nd class he 
sues to recover damages for loss sustained by reason of the judg- 
ment-creditor having failed to discharge the duty cast upon him 
by the law. We agree with Sankaran Naty J. that in the 2nd 
class of cases, the cause of action arises when the judgment- 
debtor has to pay the second time. The case in Jy the matter of 
Medai Kalitani Annt* does not touch the question of limitation. 
It merely decided that the judgment-debtor has a cause of action 
when the judgment-creditor fails to certify. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Sundara Aiyar and Mr. Justice 

Ayling. ; 
Pingai Pahurappa &.another Pe Appellants * 


in Cr. A. 30 of rort. 
Basavan Gowd & others .. Appellants. 
and in Cr. A. 43 Of IgII, 
Karnam Nasudappi .. Appellants 
v. in Cr. A. 44 of 1911. 
King-Emperor - .. Respondent. 


Cr. P. C., S. 269—" With the aid of jurors as assessors” —All jurors and 
not only some of them. 

‘Where an accused is charged at the same trial with respect to offences 
some of which are triable by a jury and some by assessors, he should be 
tried in respect of.tue latter with all tne jurors as assessors and uot only 
some of them as assessors. 


Appeal from the order of the Court of Session of the 
Bellary Division in Case No, 82 of the calendar for rgro. 

S. Swaminadhan for appellant in Cr. A. 30 and 43 of I9I1, 

S. Ranganatha Atyar for appellant in Cr. A. No. 44 of 1911. 

The Public Prosecutor for the Crown. 

The Court delivered the following 

JUDGMENT :—In this case the accused were charged with 
an offence under S. 395 of the Indian Penal Code triable by 
jury and also with offences under S. 147 and other sections tri- 
able by a judge with the help of assessors. Five gentlemen 
were selected to form ajury and two of them were chosen as 
assessors to help the judge with reference to the charges not 





* Cr. A. Nos. 30, 43 and 44 of I911. 25th April, 1911, 
aidi I. L. R. 30 M. 545. 
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triable by a jury. The trial of the accused on all the charges 
was joint. The accused were acquitted by the jury of the 
offence under S. 395, I. P. C. The Judge, differing from the two 
assessors convicted them of rioting. Itis contended in appeal 
that according to S. 269 of Cr. P, C. the Judge was bound 
to constitute all the members of the jury as assessors for trying 
the non-jury offences and that he not having done so the convic- 
tion is illegal. This contention appears to us to be sound and 
to be in accordance with the principle of the decision in Rama- 
krishna Reddiv. Emperor’, thoughon the facts that case may be 
distinguishable. We must set aside the conviction and the sen- 
tence passed on the accused and direct a retrial of the accused 
on the charges triable with the help of assessors. The accused 
may. remain on the same bail as now. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, XZ, Chief Justice, 
and Mr. Justice Ayling. 
Malayandi Goundan a Appellant* 
in A. S. 115 & Respon- 
dent in A. S. 95. 
v. : (2nd Defendant) 
Subbaraya Vanavaraya Goundan fi Respondent 
in A. S. 115 & Appellant in A. S .95 
(1st & and Plaintiffs Representative. 


Pingai 
Pahurappa 


King- 
Emperor. 


Hindu Law—Debt—Father’s debt—Decree against father & son—Onus ` 


of proof that decree is not binding on son. 

Where a suit is brought against a Hindu father and son in respect of a 
debt incurred ‘by the father, it is upon the son to make out that the moneys 
were not in fact advanced or, if they were, that he was uot liable for the 
original debt under the doctrine of pious obligation aud for w aut of famil 
necessity. 


Malayandi 
v. 
Subbaraya. 


[Periasawmi Mudaliar v..Sitharama Chettiar2, Chidambaram Mudaliar - 


v. Kéothaperunial3, followed; Chandra Deo Sighv. Mala Prasad4, view of, 
approved. ] 


The marriage expenses of a daughter in a Sudra family is a family neces - 


sity. Kameswara v. Veeracharlu® Narasimham v. Venkatanarasayya® 


approved]. 
-® A. 95 and I15 of 1906. = ‘4th November, 1910. 
I. (1903) 1. L. R. 26 M. 508.. | | 2. €1g04) 1.L.R. 27 M. 243. 


3 (1904) I.L.R. 27 M. 326. «-? 2 4 (1909) 31 A. 176. 
5. (I910) 20 M.L. J. 855. 6. (I903) LL.R. 27 M. 206 


Malayandi 


v. 
Subbaraya. 


$22 THE MADRAS LAW JOURNAL REPORTS. [Vor ¥xt. 


Appeals from the decree of the District Court of Coimbatore 
in O. S. No. 25 of 1904. f 


T. Subramania Atyar for 2nd defendant. 

The Advocate General (P. S. Sivaswami Atyar) for plaintiff. 

The Court delivered the following 

JUDGMENT :—This is a suit ona mortgage executed by 
the rst defendant. The and defendant is the undivided son of 
the ist defendant. The plaintiffs allege that the mortgage is 


enforceable against the son’s interest in the family property. 
The st defendant did not defend the suit. 


APPEAL No. 115 of 1906. 


The mortgage sued on, Exhibit A, recites the receipt of 
Rs. 3,000. It contains no reference to any earlier transaction, but 
the judge finds, and this apparently was not contested at the 


hearing of the appeal, that this mortgage was given in renewal 


of an earlier mortgage, Exhibit /X, for Rs. 1,500. It is not con- 
tended that the Rs. 3,000 referred to in Exhibit 4 was advanced 
when that document was executed. The piaintiff’s case is that 
Rs. 2,200 was due from the father under Exhibit ZX and a further 
advance of Rs. 800 was made at the time of the execution of Exhi- 
bit A. The 1st defeudant admitted in his evidence the advance of 
Rs.500 on that date. The written statement does nct afford us much 
assistance as to the defence on which the 2nd defendant relies, but 
the defence put forward on his behalf in the hearing of the appeal 
was that the original debt under Exhibit ZX was contracted for im- 
moral purposes, and the original mortgage and the renewal thereof 
were consequently not binding on the family property; that the 
further advance made at the.time Exhibit A was executed was for. 
the expenses of the marriage of the Ist defendant’s daughter and 
that this was a purpose not binding on the family. The District 
Judge gave a mortgagedecree for the amount claimed less the 
Rs. 300, the alleged further advance under Exhibit 4. The and 
defendant appeals against the decree and the plaintiffs appeal 
against so much of the decree as disallowed the.Rs. 300. 


There was a good deal of argument with reference to the 
question whether the admissions made by the ist defendant, 
Exhibit G, in a proceeding in an earlier suit in which the mort- 
gage sued on was one of the items of property in question, were 
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evidence against the son, and as to whether the recital in Exhibit 
A was evidence against him. We do not think it necessary to 
discuss these questions since it seems to us that the decree in 
favour of the plaintiffs must be upheld on the ground that it was 
for the and defendant to make out that (1) the moneys were not 
in fact advanced, or, (2) if they were, that he was not liable for 
the original mortagage-debt under the pious obligation doctrine 
and that there was no family necessity for the further advance. 
The plaintiffs, as they were entitled to, sued the rst defen- 
dant, the father, and the and defendant, the son. The rst defen« 


dant allowed judgment to goagainst him by default. This being. 


so, the father’s liability must be taken to be established. As 
regards the son, the law which is applicable is to be found in the 
judgment of Sir Bhashyam Atyangar in Pertasawmt Mudalsar v. 
Seetharama Chettiar.? After discussing the liability of the son for 
the payment of the father’s debts, the judgment proceeds :— 

“ Though during the father’s lifetime, the suit could not 
be brought against the son only, for recovery of a debt due by 
the father, yet the son may be joined as a party defeudant ina 
suit brought against the father, and, if the plaintiff succeeds in 
the suit against both the father and the son, a sale of joint 
family property which takes place in execution of such decree 
will bind the son also—though such decree cannot be executed 
against him personally—and he will be precluded from bringing 
a suit to contest the sale on the ground that the debt was in- 
- curred for an illegal or immoral purpose—a plea which, if well 
founded, he ought to have advanced and established in the 
original suit, in which case the decree would have been agaiust 
the father only and the suit would have been dismissed as against 
the son.” In Chidambara Mudaliar v. Koothaperumal?, the learned 
judges observe: “ Itis now established by a uniform course of 
decisions that a debt incurred by the father which is not shown 


to be illegal or immoral is, even during the lifetime of the father, 
binding upon the son’s interests in the family property and that 
any alienation, voluntary or involuntary, made to discharge the 
debt is binding upon the son.” We think the trend of authority 
in this Presidency is in accordance with the view of the minority 
of the Full Bench in Chandra Deo Singh v. Mata Prasad.* 


J. (1904) I. L. R. 27 M. 243. 2, (1904) I.L.R, 27 M. 326, 
3: (1909) I,L.R. 31 A. 176. 
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Malayandi . It was not suggested that the creditor could rely on 

Subbaraya. the family necessity for the advance under Exhibit ZX on the 
ground that it was for the purpose of discharging an antece- 
dent debt, if it was shewn that the antecedent debt wag an 
“illegal” or “immoral” debt. Evidence was adduced for the 
purpose of showing that the antecedent debt was immoral. We 
agree with the District Judge that no reliance can be placed on - 
the evidence of the rst defendant as to this, and the evidence of 
the other witnesses seems to be worth very little. We are not 
prepared to say that it has been shown'that the amount advanced 
to the rst defendant on the rst mortgage was for an illegal or an 
immorai purpose. 


APPEAL No. 95 OF 1906. 

The plaintiff's case in that a fresh advance of Rs. 800 was 
made at the time Exhibit 4 was executed. The father has al- 
lowed judgment to go by default and the son has not shown that 
this further advance was not made His contention is that 
the purpose for which the advance was made—the marriage of 
the rst defendant's daughter—is not binding on the family. The 
question whether the marriage expenses of a daughter are a jus- 
tifiable necessity, soas to bind the family, was considered by 
Mr. Justice Kréshnaswaint Azyar, in a learned and exhaustive 
judgment in S. A. No, 1305 of 1907— Devalapalli Kameswara v. 
Palavarapu Veeracharlu’. We feel no doubt that the law on this 
question is correctly laid down in that judgment and we are 
prepared to follow it. Itis not necessary tor us to discuss the 
decision in Govindarajulu Narasimham v. Devarabhatia Venkata- 
narasayya®, In that case the question arose with reference to a 
son in a Brahmin family. In the present case the question arises’ 
with reference to a daughter in a non-Brahmin family. 


Appeal No. 115 of 1906 must be be dismissed with costs, 
and Appeal No. 95 of 1906 must be allowed with costs. 
throughout.’ Time for redemption under the mortgage is extend- | 
ed to three mouths from this date. 





J. (ī910) 20 M.L.J. 855. 5 2. (1903) 1.L.R. 27 M. 206, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
i Present :—Mr. Justice Krishnaswami Aiyar. 


Murugappa Chetty & others .. Petitioners* 
v. 
Ranganayakulu Chetty & others .. Respondents, 
Murugappa 


C. P. Ca S. 115—Material irre gularity—Practice—Procedure when an- Chetty 
-other remedy open—Garnishee proceedings in firm's name bad—Presidency v 


Smaili Cause Couris Act, S. 36 and Rule 223. Ranganaya: 
. A firm of partners cannot be proceeded against in their firm name; nor Chetty. 


can garnishee proceedings be instituted against certain individuals in their 

firm name. The institution of proceedings in the firm name implies 

_ absence of notice to the individuals specifically, which isa material irregu- 
larity. 

The High Court does not usually interfere in revision where there 
is another remedy open to parties. Itis only where a suit is contested 
that a re-hearing by the Full Court can be asked for in respect of an order 
-passed by a judginent, but an application to set aside an ex-parte order in 
garnishee proceedings cannot be treated as a suit, and consequently no re- 
hearing being permissible, the High Court can interfere in the case, 

Petition under S. 115 of Act V of 1908 and S.15 of the 
Charter Act, praying the High Court to revise the order, dated 
15th November 1909, of the Registrar of the Presidency Small 
Cause Court in E. P. No. 11437 of 1909. 

Venkatasubba Row for petitioners. 

T. S. Natesa Sastri for respondents, 


_The Court delivered the following 


JUDGMENT:—I think the order of the Registrar of the 
Small Cause Court, Madras, in this case is wrong in directing 
‘that the petitioners should pay the debt which they owed to the 
judgment-debtor. The garnishee proceedings were instituted 
against the petitioners only as a firm: ‘There seems to be no 
warrant for a firm of partners being proceeded against in their 
firm name, and if there is no warrant for proceeding against them 
‘as defendants in that form, it stands to reason that there is no 
warrant for instituting garnishee proceedings against certain 
individuals in their firm name. It must be taken, therefore, 
that no notices were issued to the individuals who were sought 
to be made liable and tke absence of sucha notice, is to my 
mind, a material irregularity which vitiated the proceedings of 
the Registrar. 
* C. R. P. No. 145 of Igr0. 4th November, rgIo. 
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It is further contended for the respondents that another re- 
medy was open. to the petitioners and that I should not interfere 
in révision. The remedy suggested is re-hearing before thé Full 
Court, and S. 36 of the Small Cause Courts Act is relied on. 
That only shows that the Registrar’s order is to be dealt with as 
ifit were an order bya judge, ButS. 38 says that itis only 


where a suit ‘is contested that a re-hearing by the full court can be - ` 
‘asked for in-respect of an order ‘passed by a judgment.’ Here 


admittedly the suit was not contested, but the respondent?s vakil 
suggests that under Rule 223, the garnishee proceedings are to 
treated as a suit if-the persons who are sought to be made liable 
contested their liability. Assuming that the garnishee proceed- 
ings would be converted intoa suit if the persons served with 


_ notice for fixing them with liability appeared and contested, in this 


case, admittedly, the garnishee order itself was made ex parte, and 
itis not pretended that an application to set aside an ex parte 
order isto be treated as a suit. I think, therefore, that Rule 223 
is not, by the mere fact of contested garnishee proceedings being 
liable to be treated as a suit, any warrant for holding that an ap- 
plication could have been made to the full court for a re-hearing. 

So if the remedy by way of re-hearing was not opea to the 
petitioners, they were perfectly justified incoming to this court. I 
hold then, on the ground that there was a material irregularity 
on.the part of the Registrar in making the garnishee order against 
the petitioners, that the order was bad and I set it aside. The 
petitioners will have their costs in thiscourt; the costs below 
will be dealt with by the Registrar. 


IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Krishnaswami Aiyar and Mr. Justice 
Ayling, e . ; 
Thaith Ottathil Kutte Ammu ; .. Appellant* 





v. 
Purushotam Doss’ Raggi Seth .. Respondent. 


Negotiable instrumerits—Liability of persons other than the maker. 

In the case of a negotiable instrument, the signature ofone person in 
his own naine cannot justify a decree against another person although the 
debt might have been borrowed for the benefit of the trading partnership 
of both, . 





* A. No, 186 of 1907. 29th Novem ber, 1910, 
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[Somasundaram v. Krishnamurthi 2 and Subba Narayana Vaothiar v. Kutte 
Ramaswmi Lyer? followed.) Amin 
=. Appeal presented from the A of the District Court of P anishotam 
North Malabar in O. S. No. 18 of 1906. 
F. L. Rosario for appellant. 
S. Varadachaviar for the Advocate-General for respondents, 
The Court delivered the following 


JUDGMENT.—The suit is upon a pro-note which is execu- 
ted by the rst defendant in hisname. ‘The and defendant is 
sought to be made liable on the ground that he was a partner 
with the rst defendant and that the debt was borrowed for the 
purpose of the partuership. The District Judge has given a 
decree against both the defendants. But we are unable to agree 
with bim as regards the liability of the and defendant. It is a 

. well known rule of law that in the case ofa negotiable instru- 
mest, the signature of one person in his own name cannot 
justify a decree against another persou although the debt might 
have been borrowed for the benefit of both or although both the 
persons might have been trading in-partnership and the debt was 
borrowed for the purpose of the partnership. The decisions to which 
our attention has been drawn by Mr. Rosario—Somasundaram 
v. Krishnamurtht* and Subba Narayana Vathiar v. Ramasame 
Lyer?—are clear authorities'in support of this position, — 

Mr. Varadachariar for the 1st and 2nd respondents does not 
dispute the correctness of this proposition. He ergues that the 
signature at the foot of the pro-note is the firm name and that 
the and defendant is also included as he jis represented by the 
firm name. We do not think there is any warrant for this view. 
The plaint proceeds on the basis that the executant of the note 
was only the rst defendant, and the 2nd defendant is sought to 
be made liable merely on the ground that he was a partuer, and 
as such auswerable forthe debt. Mr. Varadachariar invites our 
attention to the description of the rst defendant in the cause 
title. The ist defendant is no doubt there referred to as trading 
under the name and style of Mukkakasbrath and Pallikutti, which 
is also the name of the ist defendant. But there is no allegation 
in the body of the plaint that the two defendants are trading 
under this name as their firm, nor does the cause title say that 


1, (1907) 17 M. Ly. J. 126. 2. (1906) I. L. R.goM. 88 
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Katte the and defendant is trading under that name along with the rst 
pg. defendant. Mr. Varadachariar says that in the evidence of the 
Fur Ne Botun witness there is a reference to the fact that the trade is carried 
on in the rst defendant's name as the firm name. But we do not 

think we should be allowed to rely upon any of the statements 

` which might casually have been made in the course of the evi- 

dence. We must disallow this contention on the ground that the 

plaint itself is not based upon any such view. Looking at the 
document itself (Exhibit 4), it is perfectly plain thatit speaks in 

the singular number, and that is, to our minds, an indication that 

it was not intended that the firm name should be subscribed to it. 

Mr. Varadachariar next contends that we should treat the plaint 

as also claiming relief against the 2nd defendant on the footing 

of the original debt. We are unable todo so. The cause of 

action is given as arising on the 5th May 1906 which is the date 

fixed for payment under the pro-note dated 5th May ī905. 

Again, the rate of interest which is claimed is what is specified 

inthe pro-note. Ifit was the original debt which was sued for, 

prima facie it would be barred by time and the plaintiff would be 

bound to state how he takes the case out of the statute of limita- 

tion which he has not attempted to do. All these things are, to 

our minds, sufficient to show that the suit is one based purely on 

the pro-note, We must, therefore, overrule this second conten- 

tion also. We modify the decree of the lower court by dismis- 

sing the suit against the 2nd defendant with costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
f (FULL BENCH.) 


Present :—Sir Charles Arnold White, K#., Chief Justice, 
Mr. Justice Krishnaswami Aiyar and Mr. Justice Ayling. 


William Dare ia Petitioner* 
x v i 
Mrs. Bella Dona Igdaliah Dare .. Respondent 
and 
George Wheeler i .. Co-respondent, 


Divorce Act, S.17—Jurisdiction of High Court to rescind decree nist 
on reconciliation between parties. 





è Ref. Case No. 3 of i910. Ist November, 1910. 
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William 


The High Court has jurisdiction to rescind the decree of the District Le 


Judge in cases coming before it for confirmation under S. 17 of the Divorce 3 
Act, if the parties have become reconciled to each other, and not merely to Wella Date. 
decline to confirm the decree. 

Case submitted under S. 17, Act IV of 1869, by the District 
Judge of South Malabar, in O. P. No. 123 of 1909. 

C. Kunhtraman for petitioner. 

P. Kundu Pantker for respondent. 

The Court delivered the following 

JUDGMENT: Chief Fustice—In this case the petitioner (the 
husband) obtained in the District Court a decree against the respon- 
dent for dissolution of marriage under S. 14 of the Indiau Divorce 
Act aud for damages and costs against the co-respondent. On the 
decree coming before this court for confirmation under S. 17 of 
‘the Act he asked that the petition might be withdrawn and the 
decree of the District Court rescinded. Affidavits were put in by the 
petitioner and the respondent in which they stated that since the 
decree they had become reconciled and were living together as 
husband and wife. The question is can we do anything more 
than refuse to confirm the decree or'can we rescind it ? 

The question now raised before us came before the Allahabad 
High Court in Culley v. Culley. In that case, on the decree 
coming before the High Court for confirmation, the petitioner 
and the respondent put in a petition expressing their intention of 
living together as man and wife and asked that the decree should 
not be confirmed. (In the case before.us the parties say they have 
actually resumed con jugal relations). The question whether 
the court would have jurisdiction ‘to dismiss the petition or to 
rescind the decree doés not seem to have been considered by the 
learned Chief Justice and the order made was that the court 
did not make absolute the decree of the District Judge. This 
was in accordance with the decision in Lewis v. Lewis? 
where the judge ordinarily doubted whether he had power 
to dismiss a petition for dissolution after a decree was? except 
at the instance-of the Queen’s Proctor or a third person. 

As regards the status of the parties, an order like the order 
in Culley vi Culley * would have the same effect as an order 
dismissing the petition or rescinding the decree since they would 
remain husband and wife. But an order which leaves a decree ‘for 
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dissolution outstanding in the case of parties who do not desire 
that the marriage should be dissolved, does nst seem a conveni- 
ent or desirable way of disposing of the case if we have juris- 
diction to make an order which would get rid of the decree. l 

In Zroward v. Troward, > Butt jJ., on the application by 


` the petitioner, resciuded a decree #zsz for dissolution when the 


parties had come together again, On the same facts, a similar 
order was made by Str Francis Feune in Flower v, Flower.? 

In accordance with the more recent English practice, I 
think it is clear that when the decree zest is made by the High 
Court under S. 16, this court woald have power. to rescind 
the decree on the ground that the petitioner and the. respondent 
had come together since the making of the decree mzs¢. The 
question is, is there similar power when the decree is under S. 17 ? 


lt is, no doubt, not strictly accurate to speak ofa decree 
under S. 17 as a decree zist. Sectioa ‘16 provides that the đe- 
cree of the High Court “ shail in the first instance be a decree 
nist.” Section 18 speaks of a decree for dissolution of marriage. 
Under S. 16, the decree is made absolute by the same tri- 
bunal which pronounced the decree msc, Under S. 17, the 
decree is confirmed by the tribunal. which i is the appellate tribu- 
nal for the purposes of the Divorce Act, though by S. 55 there is 
no appeal from a decree ofa District Judge for dissolution -of 
marriage. Section 16 empowers the High Court, on the appli- 
cation of any person, to reverse a decree mzsz on the ground that 
it has been obtained by collusion or that-material facts have not 
been brought before the court. 

There is no express power given to the High Court by S. 
17 to reverse or rescind. a decree. The power of removal 
given to the High Court is a power to remove before the decree 
has been pronounced. Under S. 16 the right to interveue is 
during the progress of the suit in the court of the District Judge. 
The reason for this distinction is not clear. Under S. 16, if the 
parties fail within a reasonable time to move to have the decree 
mist made absolute, the High Court may dismiss the suit. There 
is no similar provision in S. 17 and the practice of this court is 
to deal with cases for confirmation under S. 17 without an appli- 
cation by the petitioner. 


I. (1883) 32 W.R. 864." . 2. (1893) P. 290. 
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But I do uot find anything inthe Divorce Act which re- Willism 


3 . : . ` Dare 
quires us to draw a distinction between the two sections with v. 
: Bella Daré. 
reference to the power of the court to rescind the decree made ` —— 
in the first instance when the parties have resumed the relations ae 


of husband and wife since the decree was passed and before it 
has been confirmed er made absolute. , 


It is difficult on principle to see why the wide disc: etion io 
make ‘such other order as to the court seems fit? given to the 
High Court when the court has directed further enquiry to be 
made or additional evidence to be taken under S. 17, should not 
be exercisable in cases where the court did not consider, further 
enquiry or additional evidence necessary. 


As regards S. 45 of the Divorce Act, I should be in- 
clined to hold that that section only applied to mtters of proce- 
dure, and the question before us beiug one of jurisdiction, that 
section cannot be relied on for the purpose of praying in aid the 
provisions of the Civil Procedure Code of 1908. 


In the present case, I think we have power to. make an order 
dismissing the petition and setting aside the decree, and I think 
that is the order we ought to make. 


Krishnaswami Atyar J. :—I concur with the learned Chief 
Justice in the conclusion arrived at by him, The District Court 
has pronounced a decree dissolving the marriage under S, 14 of 
the Divorce Act. The case has come up before us under S. 17 of 
the Act. The husband who was the petitioner has got reconciled 
to the wife aud taken her back. He does not want to proceed with 
the petition for divorce. Notwithstanding the doubt expressed 
in Lewes v. Lewts?, it would now be perfectly competent to 
withdraw the petition under English Law, See Troward v. 
Troward? ; Flower v. Flower? ; Ousey v. Ousey*. On such with- 
drawal the court would set aside the decree wzsz. I take it to 
be clear that ifthe proceedings had been instituted on the Ori- 
ginal Side of the High Court, the court under the like cirenm- 
stances would make the same order. Section 7 of the Act which 
requires High Courts and District Courts to act and give relief 
on principles as nearly as may be conformable to the principles 
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and rules of the Divorce Act in England would enable a with- 
drawal after a decree mss of the High Court and the setting 
aside of such decree. 


The only question is, whether it makes any difference that 


-the decree in this case has been passed by the District Court and 


the case has come to the High Court for confirmation. I think 
it does not. Section 45 of the Act says that subject to the provi- 
sions therein contained all proceedings under the Act shall be 
tegulated by the Code of Civil Procedure. The competency of a 
plaintiff to withdraw his suit at any stage is affirmed by Order, 
XXIII, Rule r, of the Code of Civil Procedure. It would seem to 
follow that the pendency of the matter in the High Court for con- 
firmation is no ground for refusing to permit the withdrawal. 
When the withdrawal of a suit or petition is allowed by the ap- 
pellate court, the court has power to set aside the original decree 
anlisindeed bound to do so. S. 17 of the Act empowers the High 
Court to confirm the decree for dissolution of marriage or to make 
such order as to the court seems fit after such further enquiry as 
it may have chosen to direct. I do not think that the power to 
make such other order as the court thinks fit is limited to cases 
where further enquiry has been ordered, notwithstanding the 
use of the word ‘thereupon’ after ‘the enquiry in case au enquiry 
has been ordered? The court having the power to make such 
other order as it thinks fit and being bound to act as nearly as 
may be in conformity with the rules and principles of the 
Divorce Court, the proper order that we should make is to set 
aside the decree of the District Court and permit the withdrawal 
or the petition for divorce. 


Ayling J.:--I concur in the order proposed by the learned 
Chief Justice. 
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1N THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH.) 


Present :—Sir Charles Arnold White, Kz, Chief Justice, 
Mr. Justice Munro and Mr. Justice Sankaran Nair. 


S. Visweswara Sarma : - «+ Petitioner* 
(Plaintif ) 
z : 
Dr. T. M, Nair = another .. Respondents 
(Defendants). 


` Court Fees Act,S. 30—C.P.C., O. 1) +. 10—Plaint, return of—Practice, as “Sonne 
to old stamp—Credit to be given to old siamp. 
- When a plaint is returned by one court for presentation to another court, T. M. “Nair. 
the latter court should give credit to the old stamp on the plaint. 
- Case stated under S- 69 0f the Presidency Small Cause 
Courts Act, XV of 1882, and rule 428 of the Rules of Procedure 
of the Presidency Small Cause Court of Madras by the Chief 
Judge of that Court in Suit No. 3067 of 1910 on the file of thay 
Court. . 


The question in this case was whether when a plaint was re- 
turned by the City Civil Court for presentation to the proper 
court the Presidency Sniall Cause Court to which it was presented 

should give credit to the old stamp on the plaint, 


C.-K. Mahadeva Atyar for petitioner. 
V. V. Srinivasa Atyangar for respondents. 


C.E. Mahadeva Aiyar. —When a plaint is returned for pre- 
sentation to the proper court no new court fee is payable—Prabka- 
-kar Bhat v. Vishwambar Pandit!?; read S. 19-A of the Presidency 
Small Cause Courts Act and S. ‘23 of the Provincial Small Cause 
Courts Act; also rule 11 ofthe Presidency Small Cause Courts Act 
corresponding to S. 21 of the old Civil Procedure Code, a case where 
credit is allowed’ to be given when the suit is stayed. S. 57 of 
the old C. P. C. and O. 7, r. 10 [Krishnaswamy Atyar J.—Has the 
Loċal Government made any rules under S. 27 of the Court Fees 
Act’so as to showwhether such stampsare treated as damaged 
or spoilt stamps?] No. Sections 71, 75 and 77 of the Presidency’ S. 
CIC. Act; S5. 2, 5 and 25 of the Court Fees Act. 

'*Referred Case No. 8 offgto. 2oth March, 19177, 


I. (1884) I. L. R, 8B. 313. (F, B.) 
+6 é 


Visweswara 
Sarina 


VU. 
T., M. Nair. 


534 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXI, 


V. V. Srinivasa Atyangar.—The Presidency Small Casue 
Courts Act is governed by S. 71 of the Act as regards Court Fees. 
Where the two courts concerned” are governed by the same 
fiscal enactment it may be that it can be considered inequitable 
to levy a second fee'in such cases. But here the City Civil Court 
and the Presidency Small Cause Court are governed by dif- 
ferent fiscal laws. I refer to S. 14 of the City Civil Courts Act 
and Ss. 19-A and 40 of the Presidency S. C. C. Act. In these 
two sections express provision is made for crediting the fee in 
certain cases. This is not such a case. (V.K. Atyar J.—S. 4 of 


‘+, theCourt Fees Act governs the Presidency Small Cause Courts 


Act.] That is only as to the mode of levy.-In Prabhakar Bhat v. 


 Vishwambhar Pundit: the decision on this point is obzter. 


. LV. Æ. Atyar J.—That seems to be the reason for the decision 


in the case.) fm re Bat Amrit, Yagjivan v. Magdum Atis ` 
and Ss. 20 and.21 of old C.-P. °C. referred to. Where- a person 
presents a plaint to a court without jurisdiction he himself 
is at fault and he is not to be entitled to credit for the 
stamp. But not so in other cases—Assan v. Pathumma +*+ 
[V. K. Atyar J—That does not help you. ‘There: it was 
assumed that the stamp would be good for at least one of 
the new plaints.} When once a stamp is cancelled it cannot be 
used again unless there is a section which allows the use of it 


C. K. Mahadeva Atyar in veply.—In all the cases the. plaint 
is said to be returned and not rejected, 

This case coming on for hearing in the first instance before 
Mr. Justice Krishnaswamt Aiyar and Mr. Justice Aying 

The Court made the following 

ORDER OF REFERENCE TO A FULL BENCH *:— 
Krishnasvami Atyar,F—This is a reference by the learned 
Chief Judge of the Presidency Small Cause Court. The 
question stated is one of far-reaching importance. The Judge 
of the City Civil Court returned a plaint for presentation 
to the proper court under Order 7, Rule 10, of the Code 
‘of Civil Procedure. The-plaint has been re-presented to 
the Presidency Small Cause Court under the authority of that 

1. (1884) I.L.R. 8 B. 313 (F.B). 2. (1884) LL.R. § B. 380. ` 


T3 Q883) LER. } B 487. 4. (1899) L L-R. 22 M. 494» 
#13th December I9I9, 
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tule. The question is whether the plaintiff is entitled to credit Visweswata 
for the court-fee levied in the City Civil Court. S. gof the `v ~” 
Madras City Civil Court Act, 1899, directs the value to be ascer- T O 
tained for the purposes of court-fee in the manner provided by Krisbna- 
the Court-fees Act, S. 7, clause (v), ifthe suit is for land or a house Aiyar J. 
ora garden, S. 6 of the Court-fees Act renders the rst schedule 
applicable to a plaint filed in the City Civil Court. S. 25 of the . 
Court-fees Act provides that all fees referred to in S. 3 or 
chargeable under the Act shall be collected by stamps. S. 26 

directs that the stamps used to denote any fees chargeable under 

the Act shall be impressed or adhesive or partly impressed and 

partly adhesive as the Governor-General in Council may direct... 

By S. 27 the Local Government is empowered to make rules 

for regulating among other things the renewal of damaged or 

spoilt stamps. S. 30 provides thatno document requiring a 

stamp under this Act shall be filed or acted upon in any proceed- | 

ing in any court or office until the stamp has been cancelled, 

The rest of the section deais with the mode of cancellation. 


In this case .the stamp used for the plaint in the City Civil 
Court was cancelled in accordance with the provisions of S. 30 , 
andthe Instructions issued by the Government of India (see 
Appendix VI to Jaganuada. Iyers Court-fees Act), Now, the : 
plaint comes: again into court. with the cancelled stamp and an . 
additional stamp to make up the deficiency in the court-fee re- 
quired for the plaint. in. the Small Cause Court in pursuance- 
ofthe Government Notification under S. 75 of the Presidency 
Smal] Cause Courts Act. (See p. 276 of Bakewell’s Presidency. 
Small Cause Courts Act} There is no doubt that the iden-; 
tical plaint returned by the City Civil Court is properly - 
presented to the Presidency Small Cause Court under Order 7, .- 
Kule ro, of the Code of Civil Procedure. A plaint presented in the 
Small Cause Court is chargeab’e with a fee under S. 71 of the Pre-. -: 
sidency Small Cause Courts Act, not exceeding that which is - 
specified in that section. Under S. 75 of the same Act the Local : 
Government may from time to time by notification in the.Off-.- 
cial Gazette vary the amount of the fee under S. 7r. The Gov- . 
ernment of Madras has fixed the fee under this section bya - 
Notification dated the .23rd January .1883, ‘These two sections 
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of the Act together with the notification only determine the fee, 


` but make no provision as regards the mode in which that fee is to 


be paid. By S. 77 it is enacted that Ss. 3, sand 15 of the Court- 
fees Act shall remain unaffected by anything contained in 
Chapter X, 2. ¢., for our present purpose, by Ss. 71 aud 75 of the 
Presidency Small Cause Courts Act. The result of the saving is 
that by virtueof S. 3 the fees chargeable in the Presidency Small 
Cause Court shall be collected in manner thereinafter appearing 
in the Court-fees Act, and that by S. 25 the court-fee charge- 


able inthe Presidency Small Cause Court, which is referred to l 


in S. 3, though it is not leviable under the Court-fees Act, shali 
be collected by stamps. S. 26 appears to have no application to 
the nature of the stamps which may þe used for court-fees in the 
Presidency Small Cause Court, as they are not chargeable under 
the Court-fees Act. S. 28, which is applicable to the Presiden- 
cy Small Cause Court, because the court-fees referred to in S. 3 
are payable in stamps under §. 25, declares that no document 


which ought to bear astamp under this Act shall be of any - 


validity unless and until it is properly stamped. Can it be said that 
a plaint which bears a cancelled stamp is properly stamped with- 
in the meaning of S. 28 of the Court-fees Act? There is no 
definition of the words “ properly stamped” in the Act. Ifa 


stamp which has been properly cancelled in accordance with the . 


requirements of S. 30 may be used again in payment of a court- 


fee chargeable, there is no provision limiting sucb user to the . 


mere case of a plaint returned. In Prabhakar Bhat v. Vishwambar 


4 


Pundit, * the question referred .to the Full Bench was whether | 


a plaint could be returned where in second appeal a suit was.. 
held to have been filed in the wrong court In the course. of the . 
judgment of the Full Bench it was incidentally observed “where - 


a court-fee on the institution of a suit has been paid in a court 


which cannot possibly afford the relief sought, it does not seem, , 


consistent with sound principle that the plaintiff should be con- 


demned to-lose the fee thus paid, or that he should not be allowed |, 
to ask without paying a second fee for an adjudication froma court. 


which can really give one.” There is.no reference in the judg- 


ment to the provisions of S. 30 of the Court-fees Act, as. 
-regards cancellation of the stamp or of 5. 28 as to the requirement . 
of a proper stamp. Stress was laid on the provision contained in_. 


T. (1884) L L. R. 8B, 313. (HB) - 
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S. 30 of the Couart-fees Act in the decision in, Jagyivan Farherdas yiee yata f 


Seth v. Magdum Ally, as precluding the presentation of a plaint 
returned with a cancelled stamp without new stamps being 
affixed to it. In the case of In +e Bat Amrtt?, the same 
learned judges who decided the case of Jagjzvan Favherdas Seth 
v. Magdum Ait, declined to accept the decision of the Full 
Bench in Prabhakar Bhatv.Vishwamihar Pundit? as binding upon 
them. One of the judges, Mr. Justice Pixhey, points out at page 
390, that the decision of the Full Bench was silent on one of the 
grounds on which the decision in Fagjivan Javherdas Seth v, 
Magdum Alt?, was based, vtz., “ the futility of returning a plaint 


after the court-fee stamps have been cancelled, because cancelled . 


court-fee stamps can no more be used a second time than cancelled 
postage stamps can be so used.” 


The argument in favour of the opposite view can only be that 


the cancelled stamps must be. treated as tncancelled because the - 
court which returned the plaint for want of jurisdiction had no’. 


jurisdiction to cancel the stamp. But that is evidently not 
the effect of S. 30 of the Court-fees Act, which requires cancella- 
tion of the stamp before the plaint is filed or acted upon. The 
court must consider the allegations in the plaint and the relief 
asked for before determining the question of jurisdiction.’ On the 
foregoing considerations the result must be that the plaint 
returned to be presented to the proper court will have to be 
stamped anew without reference to the cancelled stamps. Section 


29 of the Court-fees Act, which makes a special provision in the ` 
case of amendment of a document that it shall not necessitate” 


_ the affixing of a fresh stamp, appears to strengthen the above 
view. A caucelled stamp does not also appear to fall under the 


head of damaged or spoiled stamps with reference to the renewal - 


of which the Local Government has power to make rules. The 


rules made by the Local Government under.S. 27, clause (e), 
which refer.to plaints written on stamps and not filed in any - 


court, do not extend to the case of a cancelled stamp returned. 


But the matter does not appear to rest here. The learned - 


Chief Judge points out that S. 21 of the Civil Procedure Code of 
1882,S. 14 of the Madras City Civil Court Act,1892, and Ss. 19-A 
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and 40 of the Presitlency Small Cause Courts Act, 1882, make 

special provision for the deduction of the court-fee paid in one ` 
court from the fee payable in another to which a plaint returned ' 
by the first is re-presented or a suit is transferred from the first 

in the circumstances referred to in those sections. Where the — 
transfer of the suit or the re-presentation of the plaint is to the ` 
High Court on the Original Side there may be. a special i 
need for a specific provision as regards the deduction of ` 
the fee already paid, as the system of charging court-fees is Í 
essentially different under the Rules of Practice applicable to the ` 
Original Side. But it is not easy to explain why a special pro- ` 


` vision for deduction was made in S. 21 of the old Code of Civil 


Procedure where a suit is stayed in one court under S. 20 and 
the plaint is returned and presented to another under S. 2r. 
It must, however, be noted that Ss. 20 and 21 have not been 
reproduced in the Civil Procedure Code of rgo8. Ona full con- ` 
sideration of the various provisions of the several enactments. to 
which our attention has been drawn, I feel constrained to agree 
with the learned Chief Judge of the Small Cause Court, But 
the practice not only in the Small Cause Court but throughout - 
the Presidency has been, iri such cases as the present, to accept 
the original stamp affixed to the plaint in one court as 


good so far as it goes in the second court to which the 


plaint isre-presented. As the questionjis one of great impor- ` 


_tance and the view we are at present inclined to take is against - 


the established practice, we refer the question stated to the Full 
Bench. 
Ayling, J.—I am not prepared to dissent from the view of the - , 
law expounded by my learned brother; but it cannot be denied that ° 
its adoption will not only alter the general practice both in the . 
Presidency and Mofussil courts, but, what is of more importance, .: 
will inflict considerable hardship on many litigants who have in. 
perfect good faith taken their case to the wrong court. I doubt ' 
very. much whether this was the intention of the Legislature. 
I therefore agree in the proposed reference to a Full Bench. 

The case came <n before the Full Bench constituted as above. 


C. K. Mahadeva Atyar, for petitioner, submitted that the” 


present case is not. covered by any notification of the Governor- 
General under S. 35 and S.27 does-not apply to this case. The 


PARTS IX-XII.] . THE MADRAS LAW JOURNAL REPORTS. . -539 


argument wholly proceeds upon the words ‘returning the plaint” Visweswara 

There is no object in the Legislature using the term but for the v. 

"purpose of saving court.fee ; for limitation it does not matter 7 * Nair 
whether the same plaint is presented or a fresh plaint, whether the 

-. plaint is rejected or is returned—seeS, 14, Limitation Act. The 

section relied upon provides for a case asit arose, and moreover has 
application to the Original Side of the High Court where the sys- 

tem of court fee prevailing is distinct from that ‘in the mofussil. 

He relied upon Prabhak Barhatv. Vishwambar Pundit: overruling 

Fagjivan Seth w. Magdum Ali? and submitted that Jn re Bat 

‘Aurtt® was’ not inconsistent with the earlier F. B. ruling, being 

based upon the practice of the Original Side. Usage can be ap- 

pealed to for the interpretation of Statutes where statutes are 

 .doubtful— Magistrate of Dunbar v. Roxburghe.* 


V. V. Srinivasa Atyangar, for respondent, relied upon S. 21, 
‘C. P.C. (Act XIV of 1882) and referred to Ss. 13, 14, 15 and 29, _ 
Courts-fees Act. He submitted that the payments under the 
Conrt-fees Act and the Small Cause Courts Act were uot 
of the same nature. Therefore the payment under the one cannot 
exempt from payment under the other ; nor go any way, ‘towards 
it. The Full Bench case in TE abhakar Bhat v. Vish- 
wambar Pundit*—has not taken note of the effect of the cancelling 
thatis required. [Sankaran Natr J.—Cannot the court cancel the 
order regarding.the cancelling of stamps?] The Act cannot be 
cancelled by any subsequent order. [Sankaran Nair J.—Are not the 
‘rules in the Court Fees Act really contemplated to apply only to 
presentation? Otherwise how can cases of amendment, &c.,be met?] 
Counsel referred to S. 29 and submitted that-in, those cases the 
Court orders: re-presentation to itself. Iu the case of returning 
of plaint there is noorder for re-presentation. Here is only a re- 
turn of the plaint as being improperly filed in the courtin which 
it is filed. 

The Court expressed the following 

OPINION :—The Chief Fustice:—I do’ not think we ought 


to interfere with an established practice in this Presidency unless 
we are fully satisfied that the practice is contrary to law. In 
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this case, on the facts stated in the Order of Reference, Iam not 
so satisfied. - . 


The plaint presented to the Small Cause Court is the same 
plaint as that which was presented to the City Civil Court and 
returned by that court under Order VII, Rule xo, of the first 


-schedule to the Code of Civil Procedure. The amount actually 


paid on the plaint is an amount which satisfies the requirements 
of Ss. 71 and 75 of the Presidency Small Cause Courts Act, 1882, 
and the notifications under the latter section. No doubt the 


stamp on the plaint when it was presented to the City 


Civil Court was cancelled by the City Civil Court in pursuance 
of S. 30 of the Court-fees Act, because the court purported to 
‘act upon” it by returning it. But I do not find anything in 
the Court-fees Act which compels me to hold that the plaint 
when presented to the Small Cause Court was unstamped guoad 
the cancelled stamp. The analogy of the cancelled postage 


‘suggested by Zz re Bat Amr7t? does not seem to me to be in point. 


Tf it were, it might be pointed out that the postal regulations 
do not require a new stamp when a letter is re-addressed and 
re-delivered. The provision in S. 28 of the Court-fees Act that 
no document which ought to bear a stamp under that Act shall 
be of any validity unless it is properly stamped, affords us no 
assistance on the question whether, on the facts stated, the 
plaint was properly stampe.] when presented to the Small Cause 
Court. The provision in the same section that when a document 
is amended in order to correct a mistake a fresh stamp is not 
necessary—no doubt on the “expressio unius” priuciple—lends 
some support to the conclusion that the document in question in _ 
the present case was not properly stamped. The same observa- 
tion may apply to the last p1ragraph of S. 19-A and S. 40 (3) of 
the Presidency Small Cause Courts Act. But, as pointed out in 
the Order of Reference, ‘‘ where the transfer of the suit or the 
re-presentation of the plaint is to the High Court on the 
Original Side there may be a special need for-a specific provi- 
sion as regards the deduction of the fee already paid as the 
system of charging court-fees is essentially different under the 
Rules of Practice applicable to the Original Side.” Ss. 20 and ar 
of the old Code of Civil Procedure, as the Order of Reference 
points out, have not been reproduced in the present Code. 

_ Thè observation of the Full Bench of the Bombay High 
Court in Prabhakar Bhat v. Vishwambar Pundit,2 “ where a 


T- (1864) I. L. R. 8B. 387 at p. 390. 2, (1884) I. I. R.8 B. 313. 
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court-fee on the institution of a suit has been paid in a court. vines were 
which cannot possibly afford the relief sought, it does not seem X Hi E 
consisteut with sound principle that the plaintiff should be con- * —— ` 
demned to lose the fee thus paid, or that he should not be ree 
allowed to ask without paying a second fee for an adjudication 

from a court which can really give one,” is no doubt 

obiter, but, in the absence of express statutory provision the 

other way, I am prepared to apply it to the facts of the present 

case. In so doing I am upholding what is- admittedly the s2 ttled 

practice in this Presidency and what would seem to bey though 

I have no information as to this, the settled practice in Bombay. 


. I would answer the question in the affirmative. -> , 


Munro J.:—I agree that the question whether the Small 
- Cause Court-is bound to give credit’ for the fee. levied by the 
City Civil Court should be answered in the affirmative. I think 
this result can be deduced from Order VII, Rule ro, of the Civil. 
Procedure Code of 1908, which lays down that the plaint shall 
at any stage of the suit be returned to be presented to the ‘court. 
in which the suit should have been instituted. If the’ plaint, as. 
returned, is not a document which the court to which it is to bë 
presented is bound to receive as it stands—assuming the same 
scale of court-fees is in vogue in both covrts—I am unable: to 
find any sufficient reason for the enactment of the rule... The 
return of the plaint does not by itself save limitation: So far 
-as limitation is concerned the plaintiff would be in the same 
position if he tore up the plaint which had been returned to hini 
and drew up and presented a fresh one; for whether the original 
plaint is pres:uted ora fresh one, the plaintiff, if he -wishes: to 
call in aid $. 14 of the Limitation Act, must show that he comes 
within its terms. Ido not think that a court, when returning: a 
plaint under this rule, can be said to be acting upon _it within 
the meaning of S. 30 of the Court Fees Act. It is conceivable ' 
that the fact that the court had no-jurisdiction to entertain. the 
plaint might be noticed before anything was done to the stamps. 
In such acase the plaint could, and should, be returned without 
cancelling the stamps. A plaintiff who had acted .bona fide 
should not be in a worse position because the court did not find 
out its want of jurisdiction before thé stamps were cancelled, and, 
as the rule for the return of plaints makes nọ distinction between 
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cases where the plaintiff has acted bona fide and cases where he has 
acted otherwise, the same principle is clearly meant to apply in 
all cases. 

Sankaran Nar J.:—A plaint was presented to the City 
Civil Court on the arst January 1910 written upon a stamped 
paper of the ‘value of Rs. 75- The stamp was cancelled by an 
officer of the court on 22nd January Igro. 

The Judge of the City Civil Court was of opinion that the 
suit should have been instituted in the Small Cause Court and 
returned it on the 22nd February for presentation to that court. 
The same plaint was presented to the Small Cause Court with the 
stamp of Rs. 75 which had been already cancelled and turther 
adhesive stamps for Rs. 9-12-0 which were required to make 
up the fee of Rs. 84-120 chargeable on the plaint in the Small 
Cause Court under S. 71 of the Presidency Small Cause Courts 
Act. The learned Chief Judge of the Small Cause Court, Mr. 
Justice Ayling with some hesitation, and Mr. Justice Krishna- 
sawmi Aiyar are of opinion that the 75 Rs. stamp having been 
rightly cancelled when the plaint was first presented to the City 
Civil Court has lost its force and the plaint when presented to 
the Small Cause Court must be taken to bear only a stamp of 
Rs. 9-12-0. 

S. 71 of the Presidency Small Cause Courts Act provide 
that an ad’ valorem fee shall be paid on the plaint in every suit 
and that no plaint shall be received until such fee has been paid. | 
S. 28 of the Court-fees Act also states that no document requir- 
ing a stamp under that Act shall be of any validity unless it is 
properly stamped. «If therfore the plaint, when presented to the 
Small Cause Court, bears, in law, only a stamp of Rs. 9-12-0 
the plaint cannot be received or acted upou. : 

The question referred to the Full Bench for decision is whe- 


ther the stamp cancelled has lost its force in the circumstances 


above stated and whether the plaint must again be stamped 
with a stamp of equal. value. Iam clearly of opinion that the 
plaintiff need not affix the stamp again to his plaint. 

There is no difference between this case and similar cases in 
the mofussi] courts where plaints are returned by one court 
for presentation to the proper court. There was a doubt enter- 
tained for some time under the old Code of Civil Procedure 
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whether a plaint should not be returned before it was filed ; or Vieweswnsa 
whether it mightbe returned atany stage ofthe suit. The C u 
Bombay and the Madras High Courts took the latter view Te M. Nair. 
which has been embodied in Order VII, Rule 10, of the present saa 
Code of Civil Procedure, that the plaint shall at any stage of the 

suit be returned to be presented to the court in which the suit 

should have been first instituted: The return of a plaint for 
presentation to a proper court is to enable the plaintiff to pre- 

sent that document without paying the stamp over again. It 

was on the ground that “ where a court-fee on the institution of 

a suit has beeu paid ina a court which cannot possibly afford the 

relief sought it does not seem consistent with sound principle that 

the plaintif should be condemned to lose the fee thus paid or 

that he should not be allowed to ask without paying a second fee 

` for an adjudication from a court which can really give one,” 

that it was held by the Full Bench of the Bombay High Court 

that a plaint might be returned at any stage of asuit to enable 

the plaintiff to present the same plaint without paying over 

again that fee to the proper court—Prabhakar Bhai v. Vishwam- 

bhar Pundit’, Order VII, Rule xo, of the Code of Civil Procedure, 

1908, now embodies that rule and it would be thus defeating the 

very object of the Legislature in directing the return of a plaint 

to levy the fee over again when it is again presented. : 


The decision of the Bombay High Court was passed in 1884 
and the practice inthe Bombay Presidency may be presumed to 
be in accordance with that decision. In this Presidency it has 
been the practice to accept the original-stamp in the second court 
to which the plaint is presented. The Legislature has not inter- 
fered with that decision or the ene It has obviously accept- 
ed this view. - l 


S. 14 of tbe Madras City Civil Coutts Act and. Ss, 19-A and 40 
of the Presidency Small Cause Courts Act provide that credit 
shall be given to the plaintiff in cases of return’ of plaints to be 
presented to the High Court for the court-fee paid in such court: 
‚This was apparently due tothe doubt raised by the system of 
the court-fees levied on the Original Side of the High Court being 
different in principle from the Court-fees Act. Ss. 20 and 21 of 
.the Civil Procedure Code of 1882, not reproduced in the present 





I, (1884) I.L.R. 8 B. 313. 
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codé, enact a similar provision. But they deal with the re-ins- 


R _ titution of the suit, and this may have created some doubt. 
T. M. ‘Nair. - 


These provisions certaiuly indicate the tendency of legislation 
and, taken with the omission to deal with the cases under consi- 
deration, with the prevailing practice and the Full Beuch deci- 
sion of the Bombay High Court before the legislature, can: lead 
only to one conclusion, 


It i is then said that a stamp which-has been defaced and can- 
celled by proper authority has lost its forceand cannot be used 
again. There is, it appears to me, a fallacy in this argument. It 
loses sight of the fact that a docnment does not cease any the less 
to bea pro perl; y stam ped document by the cancellation of the stamp. 
It continues to be properly stamped. By cancellation the stamp 
cannot be used again, but when the same document, which was 
the plaint in one.court, is rightly presented in another ‘court as.a 
plaint in another court, the stamp is not being .used again. It 
is only the samé document that is being used in another court; 
otherwise, it might with equal force be argued that a plaint with 
its stamp cancelled when filed as an.exhibit. in another. case, must 
be ‘stamped again. 


I ain further of opinion that the cancellation in such cases 
must be taken to be set aside by reason of «the subsequent order 
returning the plaint. Section 30 of the Court-fees Act runs 
thus :— l 


“No document requiring a stamp under this Act shall be 


filed or acted upon in any proceeding iu any court or office until 
the stamp has been cancelled. 


“ Such officer, as the court or the head of the office may 
from time to time appoint, shall, on receiving such document, 
forthwith effect such cancellation by punching out the figure- 


‘head so.as to leive the amount designatedonthe stamp untouch- 


ed, and the part removed by punching shall be panes or other- 
wise destroyed.” : 


In the course of the argument I was inclined to think that 
under the and clause of this sectiov, the court-fee stamp on a 
plaint has to be cancel’ed on its presentation. This does not ap- 
pear to be so, Under S. 48 of the Code of Civil Procedure of 1882, 
the plaint has to be presented to the court or to such officer as 


PARTS 1X-XII.j THE MADRAS LAW JOURNAL REPORTS. 545 


may be appointed to receive it. - S-57 provided that, ifon the “Sea 
presentation ofa plaint it appears that the court has no jurisdi- 
cation to try the cause, the plaiut shall be returned to be presented ToM. “Nai. 
to the proper cotirt. ‘The first clause of S.-30 of the Court-fees Sankaran 
‘Act only requires that -the,stamp shall be cancelled before the do- ' 
cument is filed or acted'upon. It does nòt, require the cancela- 
tion on presentation. : The 2nd clause only requires the officer 
appointed on that behalf, who will be'a different person from the 
judge himself or who may bea different person from the one 
appointed.to receive plaints, to cancel the stamps.when—as I 
read the clause-he receives it forthat purpose, preliminary to its 
being filed or acted upon. The obvious intention and what these 
s.ctions lay down isthat, wheu a plaint is received,and before 
it isacted upon or filed, the judge has-to decide whether it has 
been presented to the proper court and according to his opinion 
return it for that purpose or otherwise give it to the proper officer 
for cancellation before itis acted upon or filed. He may ‘act 
upon it without filing it by rejecting it for certain rea-ons, for 
instance if the plaintif fails to supply within a given time the 
‘requisite stamp paper to meet the deficiency, if any. In. these 
cases. he may filea new suit but not present the same plaint. 
-When the court at a later stage or the appellate court 
directs the return of a plaint, it isonly doing what the 
“court of first instance should have done bef re the 
‘cancellation of the stamp. The important alteration in 
the present Civil Procedure Code allowing the return of 
the plaint at any stage only strengthens the argument, as already 
pointed out. It was enacted to enable the courts todo at any 
stage of the suit what should properly be done on presentation 
of the plaint before it is acted on or filed. It does not affect the 
interpretation of S, 30 of the Court-fees Act. The final order 
returning the plaint, even if passed only in second appeal, there- 
- fore relates back toa stage of a suit before itis acted upon or 
filed, as a preliminary to which alone the stamp has to be can- 
' celled under S. 30 of the Court-fees Act. The final decision 
directing the return is an order that the court should not have 
_ acted on or filed the p’aint. It follows therefrom that the cancel- 
- jation of the stamp was unnecessary under S. 30 of the Court-fees 
“Act, ‘The plaintiff is in such cases relegated by the order to the 
position he would occupy if the plaint had been returned before 
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toei having been’ acted upon.” A court which has no jurisdiction to 
s, Mt Nair. ‘entertain a plaint ought to return it immediately. It cannot act 
“upon it, though it may be ; necessary to make an enquiry to decide 
Saikaran the question of. jurisdiction. Thisis not acting upon it but 
< only deciding -whether it should act uponit. A party is not to 
be prejudiced if possible by -añ act of court afterwards found im- 
‘proper; and cancellation is therefore of no greater effect than 
the other’ proceedings including decrees which may have been 

passed before the final order was passed to return the plaint. 


I therefore answer the question whether the Small -Cause 
Court is“ bound to give credit for the fee levied by the City 
CivilCourt” in the affirmative. — 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Sundara 


Aiyar. l AE 
= H, Vydianatha Aiyar me Appelen * 
i (Counter-Petitioner) 
. v. - 
K. Subramanian Pattar we Respondent 


(Petitioner). 

Limitation Act, Art, 182—“ The date of the decree *'— Portion of amount 
left unspecified and left to be determined—Cause of action when arises. 

The intention of the Legislature is to treat a decree asa whole, although 
only a part, and sometimes a very small part, may be the subject of an 
appeal, or an application for review or amendment. Different startin g points 
for portions of a decree against the same defendant seem to be contemplated 
only in the case where the decree directs payment on different dates, Where 
a portion only ofthe amount- decreed is left to be ascertained in future 
limitation for the execution of the whole decree runs from the date of ascer- 
tainment, 

Where a decree directed payment of certain specified amounts 
and also the costs incurred in the lower appellate court which it said 
“ will be ascertained and taxed by that courts:” Held that limitation for exe- 
cution ofthe whole decree ran from the date of mis ascertainment of the ` 

-uuspecified sum, 


Obiter :~-If the direction were that the costs of the lower appellate 
court should be paid when ascertained by the subordinate court, the result 
might be different. 

Appeal from the order of the Subordinate Judge's Coit of 
South Malabar at Palghat in A. S No: 805 of tgog presented 
I nee es Ey 


"A, A. A. O., No 38 of Igī1o. z qth April, 1911. 
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against the order. of the Court of the District Munsif of Chowghat 
in M, P. No. 2022 of 1909 in O. S. No. 7or of gor and S. A: No 
gts of 1903. 


Vydianatha 
Aiyar _ 
Des 


Subrama- 
nian Pattar. 


In acase where there was a second appeal to the High’ 


Court, the High Court directed that the respondent should pay the 
costs of the lower appellate court as taxed by the lower appellate 
court. There were other and substantial reliefs granted in the 
suits within 3 years of the taxing by the lower appellate court but 
more than3 years from the date of the High Court decree. Appli- 
cation was made to execute the decree. 


The question was whether the application was barred. 

C. V. Ananthakrishnatyar for appellant.+-The application 
is barred. There was nothing against executiug the dccree in so 
far as it was executable. He relied upon Ratnachallam Atyarv. 
Venkatarama Atyar?; C. M. A. 73 of 1903; Prayay Singh v. 
Rajah Singh *. 

T. K. Govinda Aiyar for respondent :— The C. P. C. does 
not contemplate piece-meal execution. There can be only one 
execution. In this case, it could be only after ascertainment of 
the costs. Ratnachalam Aiyar v. Venkatrama Atyar * is authority 
that in a case where the decree in the form in which it stands is 
not executable Art. 178 applies in the first instance. It could 
also be viewed as an amendment of the decree in pursuance of 
the judgment in which case also limitation would commence only 
from the date of amendment. As in the Full Bench case in 
Krishnamachariar v. Mangammal?, there is only one decree and 
any interference with any portion of that decree involves the 
commencing of a fresh period of limitation. Two decrees are not 
contemplated by the C.P. C. as it stood before 1908. The applica- 
tion for taxing the costs may well be regarded also as a step-in- 
aid of execution. 

The Court delivered the following 


JUDGMENT.—The question in this case is whether the 
execution of the decree in S. A. 915 of 19¢3 of this court is barred 
by limitation. ‘The decree which was dated the 3oth July 
1906 provided that the appellant in the second appeal (defendant) 
should pay the respondent (plaintitf) “Rs 64-11-4 for his costs 





J. (1905) I. L. R. 29 M. 46 2. (1898) I. L. R. 25 C. 203 
3- (1902) I. L. R, 26 M. gt (F.B.) 
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in this.second appeal, Rs. 78-3-7 for his costsin the memorandum 
of objections..and also his costs. in the lower appellate court 
which will be ascertained and taxed by that court.” The costs 
in the lower appellate court were ascertained by that court on the 
ist-December 1906. The aplication for the execution of the 
whole decree was presented on the 7th August 1909, 2 e., more 
than 3 years from the date of the High Court decree in S. A. No. . 
915 of 1903 but within 3 years after the date of the ascertainment - 
of the costs of the lower appellate court by that court. The District _ 
Munsif held that the application for execution was barred except . 
with regard to the costs of the lower appellate court, The 
Subordinate Judge. modified his order and held that no por- 
tion of the decree was barred by limitation. ; 


Itis conceded that so far asit related to the costs of, the` 
lower appellate court, the execution, was not: barred as- the, 
decree with respect to that portion became complete only within | 
3 years of the date of the application... But it is contended by 
the appellant that the rest of the decree is barred as exect'ion. 
could be applied for with respect to it immediately after the date. 
of the decree of this court in second appeal. After careful con- 
sideration we have come to the conclusion that the decision of. 
the lower appellate court is right. Article 182 of the Limitation : 
Act prescribes the rule of limitation with respect to execution of . 
decrees, ‘The starting point is mentioned in the third column. 
Where an appeal is preferred from a decree or a review of judg-. 
ment or amendment of the decree is applied for limitation runs 
with respect to the execution of the whole decree only when the. 
proceedings in appeal, review or amendment come toan end. This. 
shows that the intention of the Legislature is to treat the decree as 
a whole although only a part, sometimes a very small part, may 
be the subject of an appeal, or an application for review of 
judgment or amendment of decree, Different starting points for 
portions of a decree against the same defendant seem to be con- 
templated only in the case where the decree dire:ts payments to 
be made on certain ‘lates, in which case limitation will run for 
the enforcement of each payment from the date when it is- 
directed by -the decree to be made. Although the language of 
clauses 273 and 4 might possibly be capable of a different ton 
struction, it is most fully established by judicial decisions that 
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there is only a single starting point where there has been an beirecta 
appeal, review or amendment although it might be open in some v. 
of the cases falling within their purview for the decree-holder to Subra- 
apply for the executien of a part of the decree before the proceed- Pettar. 
ings in appeal, review or amendment have terminated—see Gopal 
Chundar Munnev. Gosain Das Kalay’; Krishamachartar v. Man- 
gammal? ; Abdul Rahiman v. Motdin Sahtb’ and Gouri Sahat v. 
Ashpak Husain*, We think that in the present case also the decree 
must be taken asa whole for deciding the question of limitation. 
If the direction were that the costs of the lower appellate court 
should be paid when ascertained by the subordinate court the 
case might be different We are of opinion thatthe decree must 
_ be interpreted as one for the payment of a certain sum of money 
com posed of 3 items, and one of those items, namely the costs of the 
lower appellate court was not ascertained until the rst December 
1906. It was held in Aatnachella Atyar v. Venkatarama Atyar® 
that where a decree is for the payment of asum of money to be 
thereafter ascertained, limitation would run only from the date 
of the ascertainment of the amount, a view which has been en- 
unciated in several other cases (see also Krishnan v. Nelakantan®). 
We are of opinion that the same rule should apply where a por- 
tion only of the amount decreed is left to be ascertained in future. 
It has also been decided that an application for execution of a 
a portion of a decree or against some only of the judgment-debtors 
would give a fresh starting poiut for the execution of the whole 
decree-—see Subramanian Chettiar v. Alagappa Chettiar” by agent 
Palantappa Chettiar aud Nepal Chandra Sudhorkar v. Amrita 
Lal Sudhorkar®. 

Mr. Anantakrishna Aiyar for the appellant relies on two 
cases in support of his contention. The first of them—Prayag 
Singh v. Ragah.Singh®—does not really decide the question and 
need not be further considered. The other decision is a judg- 
ment of Subrahmanya Aryar and Boddam JJ.in C. M. A No. 74 
of 1903. The decree in that case provided for the payment of 
costs and mesne profits, the mesne profits being ieft to be ascer- 
tained subsquently in execution. The application for execution 


I. (1898)I. L. R. 25 C. 594 (F.B.) 2, (1902) I. L.R. 26 M. 91 (F.B.) 
3 (1896) I. L. R. 22 B. 500. 4. (1907) LL. R. 29 A.. 623. 
(1905) I. L. R. 29 M. 46. 6. (1884) I.L.R. 8M. 13 
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9. (1898) I. L. R. 25 C. 203. 
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was presented more than three years after the decree but within. 
that period after the ascertainment of mesne profits. The 


learned judges held that the application was barred with respect 
to the costs but not with regard to the mesne profits. The judg- 
ment with reference to execution for the costs is extremely brief 
and no reasons are given in support of it. With all deference to 
the learned judges we are unable to follow the decision. The 
policy of the Limitation Act in the case of execution decrees is, 
in our opinion, tolay down a simple rule and to treat the decree 
as a whole except when the decree itself directs that different 
portions of the relief granted are to be rendered by the defendant 
to the decree-holder at different times. Our conclusion is in 
accordance with the decision of the Privy Council in Hay? 
Ashfat v. Lala Gauri Sahat. 
We must therefore dismiss the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Sundara 
Aiyar, 


Kunyil Parkum Putthukkayi <.. Appellant* 
Kottayi Kanaran in A. No. 76 of 1908 
v. (9th Defendant.) 
Varanakot Illath Ganapathi .. Respondents in Do. 
Nambudri and others (Plaintif and Defen- 
danis 2 & 3). 


C. P.C. (Act VIIL of 1859), S. 246—Scope .of enquiry—Limitation Act, 
Ant. 11—Judgment-debtor if a necessary party to inquiry under S. 246— 
Estoppel—Demisor and demisee. 

The judgment-debtor cannot be regarded as necessarily a party toan 
investigation under S. 246 of Act VIII of 1859; and in the absence of proof of 
service of notice on him, he is not bound to set aside an order in claim pro- 
ceedings within vue year from the date of the order. 

The court, under S, 246 of Act VIII of 1859, could only make an order 
releasing the property irom attachment or disallow the claim—a claim 
objecting to the sade of the property in execution. The rights of any claim- 
aut to some interest in the property, e.g., to an equity of redemption in the 
possession of the judgment-debtor cannot form the subject of an inquiry 
under S. 246 of Act VIII of 1859. 

Held also that the demisee was estopped in the case from sonia the 
title of the demisor and that noexpress admission of jenm right by the 
demisee otherwise than by the acceptance of the demise was necessary in 
the circumstances of the case to estop the demisee from denying the demi- 
sor’s jenm right. A 

#A. S. Nos. 76 and 102 of 1908. ; 6th February, I9I1. 

I, (gtr) 130.L.J. 351. 
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Appeals from the decree of the District Court of North 
Malabar in O. S. No. 14 of 1906. l 

The necessary facts appear from the judgment. 

`T. R Ramachandra Aiyar, for appellant, conteuded:— 

(i) That the plaintiff's right was only a redeemable mort- 
gage right. ‘“ Nirozhika” o/f¢ meant no otti, the only difference 
between that kind of tenure and ordinary otti being that the 
amount advanced in the former case was less than that advanced 
in the latter case. Kaividu otti,.for instance, has been judici- 
ally declared in Kundu v. Impicht™ to be no morethan an ordinary 
otti, not irredeemable. The right of the ottidar is stated in Kada- 
kamvallt Sankaran Missad v. Mokkath Ussain Hazi?. For the 
nature and incidence of the various otti tenures see Moork’s 
Malabar Law, p, 25% et seg. 

Gi) The defendant being the sub-mortgagee and having 
also acquired the jenmi’s interest, the result is payment of the 
mortgage because the amount of the sub-mortgage is at’ least as 
high as the mortgage. 

(iii) In a case like this there is no estoppel. All that the 
mortgagor is precluded from contending is that the mortgagee 
had not the title sufficient to maintain the mortgage and not from 
saying that he had nota higher right which is recited in the 
mortgage document—EverEst & STROUD ON Estoppel p. 278; 
Ford v. Agir®; CASPERz, p. 100 ; {n re Hringer estate*. 

The effect of the order in claim proceedings was to 
extinguish the right of the plaintiff except to the extent it 
upheld it. 

F. L. Rosario, for respondent, contended that the defendant 
was estopped from contending that the plaintiff had not the 
jenm, though after once delivering possession he would be 
entitled to rely upon whatever title he has. As for the order, the 
order that was made could not have been legitimately made by 
the court—Ramanada v. Btthee® ; Netttetom Perangnypron v. 
Tayanbany Parameshwaran®, It must have been one either releas- 
ing or upholding the attachment—Kelat Chunder v. Bhugbutiee™. 
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The only parties to the order in claim proceedings are the clai- 
mant and the decree-holder—see S.278, ez seg. The Rules of Prac- 
tice provide only for notice to the decree-holder. The judgment 
debtor is not a party and is not bound. He cited Sardhari Lal 
v. Ambilla Persad *; Guruva v. Subbarayudu? ; Motdin Kutti v. 
Kunhi Kutti Ali; Krishnaswami v. Somasundaram Chettiar *; 
Vadapalli Narasimhamv. Dronamraju Sttaramamurthy®; Abdul 
Samad v. Corporation of Calcutta® ; Sadaya Pillai v. Amrita- 
chart”, As to the nature of the tenure, he submitted it was an 
irredeemable one, ` 

T. R. Ramachandra Azyar, in reply, contended, relying upon 
Chidambara Pattar v. Ramasamt Pattar®, that attachment could 
be upheld to the whole extent, or partially, and that the word 
“possession” was not confined to physical possession. As to 
parties, he contended that the judgment-debtor was a party—a 
proper party—and could be bound. 

The Court delivered the following 

JUDGMENT :—A ppeal No. 102 of 1908.—The 3rd defen- 
dant has preferred this appeal against the decree of the District 
Court of North Malabar, decreeing redemption of a kanom 
demise of the year 1870, made in favor of one Kunhi Lakshmi 
Kettilamma, the mother of the 2nd and 3rd defendants, by Iswaran, 
the rath defendant’s predecessor in title. The rst defendant is 
the brother of Kunhi Lakshmi. Exhibit A is the demise sued on 
and it is executed by Iswara Vadhyan as the jenmi of the 
properties. It does not appear that there was any counter- 
part or azchtt executed by the demisee, but admittedly 
the demise was accepted by Kunhi Lakshmi who would seem to 
have beenin possession of it on Pufravakasam tenure. The 
property therefore seems to belong to the children ‘of Kunhi 
Lakshmi, who are entitled to hold them as éavazhz property with 
the incidents of such property under the Marumakathayam Law. 
There seems to be a dispute between the 2nd and 3rd defen- 
dants with respect to the question whether the 2nd defendant 
has any right to the property. But this dispute is“ im- 
material for the disposal of this case. The plaintiff alleges 





I. (1888) 1.1,.R. 15 C. 521. 2. (1890) I.L.R. 13 M. 366. 
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5. (1907) IL.L.R. 31 M. 163. 6. (1905) LLR. 33 C. 287. 
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inter alia that the property is held under the demise by 
the 2nd and 3rd defendants and by defendants Nos. 4 and 10 
under them. The xst defendant did not put in an appea- 
rance. The 2nd and 3rd defendants, while admitting the 
demise, deny the plaintiffs 1ight to redeem. They contend 
that the plaintiff had no enm right over the property on the date 
ofthe demise, but only a kanom interest for an amount much 
smaller than the amount acknowledged by Exhibit Ato have 
been received by Iswara Vadhyan from Kunhi Lakshmi, that the 
jenm right vested in the Kurungot Tarwad till 1878, when it 
was sold in court auction in execntion ofa decree against the 
tarwad and purchased on behalf of Kunhi Lakshmi by a benami- 
dar (Exhibit £7) who executed a conveyance later on in the same 
year to Kunhi Lakshmi (Exhibit ZZZ) and that Iswara Vadhyan’s 
right to redeem was terminated in law on the date of the said 
auction sale, as Kunhi Lakshmi then became the owner of the 
equity of redemption and at the same time held a sub-mortgage 
from Iswara Vadhyan for a much larger amount than that due to 
him on his own mortgage. They further allege that in 1872, 
when the property was attached in execution of a decree against 
Iswara Vadhyan as his jenm, the Karnavan of Kurungot Tarwad 
put in a claim petition under S$. 246 of Act VIII of 1859, assert- 
ing that the jenm right belonged to his tarwad and that Iswara 
Vadhyan had only an off# right, which was directed to be sold, 
and that uo suit having been instituted by Iswara Vadhyan 
within one year after the order on the claim petition, Exhibit J, 
dated 23rd March 1872, the plaintiff as the assignee of Iswara 
Vadhyan’s right cannot claim to redeem the demise as jenmi. 
The principal questions raised in the lower court were 
those covered by issues Nos. 2 and 4 to 8, Of these, the second 
issue refers to the plaintiff's title to redeem either on 
jenm or any other title that he may have. The 6th and 
jth issues raised the question whether in consequence of the 
order, Exhibit Z, on the ciaim petition of 1872 referred to above, 
the plaintiff is debarred from setting up his jenm title, assuming 
that he was the jenmi before. The lower court held that the 
order, Exhibit 7, not having been questioned by a regular suit 
within one year after it was passed, the plaintiff cannot now claim 
to redeem as jenmi. But it held that the plaintiff has an irredeem- 
able off? right and is entitled as such to maintain this suit for 
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redemption. The learned vakil for the appellant contends’ that 
the view of the lower court that the plaintiff is entitled to-an 
irredeemable mortgage caunct be sustained and the question of 
the nature of the plaintiffs right over the property, assuming 
that he cannot set up a jenm claim, was argued before us at some 
length. Mr. Rosario, for the rst respondent, attacks the District | 
Judge’s finding with respect to the conclusiveness of the order, 
Exhibit 7, and contends that the plaintiff is not estopped from 
relying on his jenm right. He also urges that the demisee under 
Exhibit A, Kunhi Lakshmi, and her heirs must be held, by 
having accepted the demise and held possession under it, to be 


- estopped from disputing the plaintiff's jenm title, 


We propose first to deal with the former of these contentions. 

- [After discussing the evidence on the point their Lordships 
proceeded as fells :—Ep. ] 

w * * 

We must hold on the evidence aud the probabilities of the 
case that notice of the claim was not issued to the judgment- 
debtor Iswara Vadhyan. 

` Mr. Ramachaudra Aiyar contends, on behalf of the appel-, 
lant, that the judgment-debtor must be taken to have been neces- 
sarily a party to, aud to be bound by, an order made under S. 246 
of Act VIII of 1859, and relies on the’ words of the section 
which says that “the court shall........proceed to investigate 
the same with the like powers as if the clatmant had been ortgt- 
nally made a defendant in the suit and also with such powers as 
regards the summoning of the original defendant as are contain- 
ed in S. 220.” It is urged that the claim must be regarded, on 
this language, as if it were a proceediug in the original suit, and 
that, as the judgment-debtor was a party to the original suit, 
he must be regarded as having been a party to the claim pro- 
ceedings also. But this contention does not seem to be quite 
consistent with the latter part of the sentence, which expressly 
confers power on the court to summon the original defendant, a 
provision that would be hardly necessary if the judgment-debtor 
was to be necessarily treated as a party. The corresponding 
section in the later Acts X of 1877 and XIV of 1832, made a 
variation in the language used in S. 246 of Act VIII of 1859 


.and provided that “ the court shall proceed to investigate the 
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claim or objection with like power as regards the examination 
of the claimant or objector and in all other respects as if he 
were a party to the suit,” and-not ‘as ifthe claimant was a party 
to the original suit.’ The Bombay High Court in Skzvaga v. Dod 
Nagaya,* was of opinion that the later Acts merely expressed in 
clearer language the meaning of S. 246 of the Code of 1854 (see 
page 118). According to that decision “ the material fact for 
inquiry is whether the claimant held possession, and the fact of 
possession may be investigated in a proceeding between the de- 
cree-holder and the claimant only. The power given by the sec- 
tion to summon the original defendant alsoshews this” The 
Judicial Committee of the Privy Council in Sardhart Lal v. Ambt- 
ka Pershad* observe: ‘It isnot suggested that there can be any 
person against whom an order can be passed under S. 280 except 
the decree-holder himself.” In Netretom Perangaryprom alias 
Panisherry Damodhran Nambudry v. Tayanbany Parameshwaram 
Nambudry?, Scotland C. J., and Brétleston and Collett JJ. were of 
opinion that the judgment-debtor must be regarded as a party 
when a claim is upheld. But /smes, J .was inclined to take thè 
contrary view. ‘This decision was doubted in Chen garakal alias 
Arakel Kunht Kuttyalt vw. Vayaka Parambat Imbicht Ammal* 
by Morgan ©. J and Holloway J. and in Mordin Kutti v. Kunht- 
kutti Ali’ bythe Chief Fustice aud Benson J. In Imbicht Koya 
v. Kakkunet Uppaki * and Mannu Lal v. Harsukh Das” 
it was held that the judgment-debtor is not necessarily a 
party to the proceedings under S. 246 of the Codeof 1859. In 
the latter case it was considered thatit would be necessary to 
show that the judgment-debtor was summoned, and that the fact 
that he was a party in name would notbe enough to bind him 
by the order made on the claim petition. Under the later Codes of 
1877 and 1882 it has been held almost unauimously in a series of 
cases that it must be shewn that notice of claim was served on the 
judgment-debtor before he can be held to be bound by the order 
of the court (see Modan Kutti v. Kunkutti Alt®, Krishnaswami 
Naidu v. Somasundram Chettiar’, Vadapallt Narasemham v. 
Dronam Raju Seetharam Murthi”? and Sadaya Pillay. Amritha 
Chari?! wher: attention is drawn to the difference between thie 
language of S. 246 of the Code of 1859 and the corresponding 
section of the later Codes). Weare inclined to hold that the 
judgment-debtor cannot be regardedas necessarily a party to an 
investigation under S. z46o0f Act VIIL of 1859. We ateconfirm- 
ed in this opinion by the conclusion we have arrived at with 
respect to the meaning aud scope of S. 246 of the Code of 1859. 

The respondent contends that under S. 245 the Sudder 
Amin’s Court was entitled to inquire only into the ques- 
tion whether Iswara Vadhyan or Kurungot Tarwad was the party 
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in possession of the property ; thal the question whether Iswara 
Vadhyan was only an ottidar or whether he had a valid jenm 
tight was beyond the scope of the section, and that therefore he 
was not bound to establish his jenm right within one year after 
the date of the order, Exhibit J. The question raised by the 
claimant was whether a jenm deed obtained by Iswara Vadhyan 
in 1863 from the Karnavan of the tarwad was obtained under 
circumstances which would make it binding on the tarwad or not, 
the genuineness of the deed which was filed as Exhibit A in 
the claim proceedings, but is not produced in this suit, not being 
contested. For the purpose of deciding this question it is neces- 
sary to examine a little closely the provisicns of S. 246. The 
claim which a person could prefer under it was one referring to 
or objecting to the sale of the attached property as not liable to 
be sold in execution of the decree. The investigation to be made 
by the court was whether property was actually or construc- 
tively in the possession of the judgment-debtor or of some other 
person (constructive possession being taken to include posses- 
sion on one’s behalf by a trustee) ; and the order to be passed was . 
one releasing the property from attachment or allowing theclaim 
referring or objecting to the sale of property. A comparison of 
the section with Ss. 278 to 282 ofthe later Codes of 1877 and 
1882 throw much useful light on theconstruction of S. 246 of the 
Act of 1859. Section 278 enacts that “ if any claim be preferred 
or objection made to the attachment ofany property. .... "i; 
This allows a claim being made to the property attached and 
not merely a claim referring to the sale of attacheå property, and 
the ground of the claim or objection is that such property is not 


liable to such attachment, z.e., “the particular attachment objected 
to” andnot thatthe property in question is “not liable to be 
sold in execution ofthe decree” asin S. 246. This distinction 
is made clearer by S. 279 which says that “the claimant or ob- 
jector must adduce evidence :to show that at the date ofthe 
attachment he dad some interest in or was possessed of the proper- 
ty attached.” The investigation by the court thus includes the 
question whether the claimant, whether he has possession or not, 
had some interest in the property at the date of the attachment. 
The distinction is pursued by the enactment of S. 232 which lays 
down that ‘if the court is satisfied that the property is subject to 
a mortgage or lien in favor of some person not in possession 
and thinks fit to continue the attachment, it may do so 
subject to such mortgage.” There is nothing in S. 246 of the 
Code of 1059 corresponding to this provision Section 283 
enacts that “the party against whom an order is passed under 
S. 280, 281 or 282 may institute a suit to establish the right 
which he claims to the property in dispute. ... ” not, as in 
S. 245 “ the right claimed under the section objecting to the sale 
of the attached property.” Under S. 281, uo doubt, the claim is 
to be disallowed if the judgment-debtor has a possessory interest 
in the property, but this must be taken in conjunction with 
Ss. 279 and 282, which show that the claim ofa mortgagee or 
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lien-holder not in possession müst be maintained. If the judg- 
ment-debtor is not in legal or constructive possession, the pro- 
perty is to be released from attachment according toS. 246. 
The corresponding S. 280 adds the words “ wholly or to such ex- 
tent as tt thinks fit” carrying out the opinion expressed in 
Deonath Biswas v. Issury Gira’ that under S. 246 also part of the 
property attached could be released. No express provision is 
made in S. 2800r S. 281 with regard to investigation of any right 
of the judgment-debtor in the property not accompanied by 
possession, either directly or through a tenant or other person 
‘paying rent. It may be that the principle laid down in Chidam- 
bara Pattar v. Ramasam¢t Pattar? will allow of such investigation 
being made, and the right of the judgment-debtor without posses- 
sion, physical or through a tenant, being allowed to be sold ; such 
a view would be in consonance with the provision in S. 282 that a 
claim of mortgage or lien without possession on the part of the 
-Claimant may be recognised by the court. 


The above comparison leads clearly to the conclusion that 
the court under S. 246 could only make an order releasing the 
property from attachment or disallow the claim, which must be 
one objecting to the sale of the property in execution. We are 
not aware of any case holding that under S. 246 the rights of a 
claimant to some interest in property in the possession of the 
judgment-debtor could be invstigated, or that the court could 
raise an attachment where the judgment-debtor had a posses- 
sory interest in the property. Mr. Rosario cited several cases in 
which the contrary view was maintained—Khelat Chunder v. 
“Bhughiathy*, Thebragat Deraf Mahtab Chand v, Hardes 
Narain* Cheriarkel v. Vayaka Parumbath Imbichisunwa* 

- Shtvappa v. Doddie Nagaya® Dayac hand Nemchand v. Hem- 
chand Dharamchand? Mr- Ramachandra Aiyar argued that 
the Kurungot Tarwad must be treated as having been 

“in possession of the equity of redemption, and that we must take 
it that the Sudder Amin found that it was in possession of it. 

But such a claim, if of an equity of redemption, is not, as already 
observed, within the purview of S. 246, as it would not be an 
objection to the sale of the property. Moreover, Exhibit Z does 

- not show that the claimant asserted that the tarwad was in po - 
session of the equity of redemption. Iswara Vadhyan had 
purchased the jenm right. ‘Fhe land was in the actual posses- 
sion of the Putravakasam holders, but their rights had been sold 
in court auction. There is no positive evidence except Exh. 4 
that they had attorned to Iswara, but we must take it, as be- 
tween the Tarwad and Iswara Vadhyan,that the Tarwad had no 

_ Possession, especially as there was no purapad or rent payable to 
the jenmi. The sale of the jenm right was sufficient in the 
circumstances to vest in Iswara Vadhyan such legal possession 
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of the equity of redemption as it was capable of. It is unneces- 

ary to refer to cases cited at the Bar relating to the investiga-" 
tion of claims under the sections in the later Codes which 

support the interpretation we placeonw S. 246. For the above 

mentiored reasons we hold that the order, Exhibit Z was not 

one which Iswara Vadhyan was bound to impeach by a suit 

within one year or twelve years after it was passed. We also 

agree with the contention of the learned vakil for the first res- 

pondent that defendants Nos. 2 and 3 are estopped from contest- 

ing in this suit the plaintiff's jenm right to the property. ` 
Iswara Vadhyan purchased the jenm right from the Karnavan of 
the Kurungot Tarwad on the 27th September 1863 (Exhibit 4 
in the claim case). The oft7 rights of the Zuvazht of the and 
and 3rd defendants had been sold in auction previously to the 
jenm sale and purchased by Iswara. Kunhi Lakshmi then in 
1870 accepts from him the kanom demise, Exhibit 4,in which 
the property is declared by him to be his jenm. Jt is impossible 
to believe that at the time of the demise when no one had im- 
peached the validity of his jenm deed, Iswara Vadhyan, 
would have agreed to execute Exhibit 4, if Kunhi Lakshmi- 
who was fully conversant with the facts, had not agreed to act 
knowledge him as the jenmi and agreed to hold the land under 
him on that footing. Kunhi Lakshmi, by her conduct, induced 
-Iswara to execute Exhibit A, as she would otherwise have been 
bound to surrender the lands to him, as the auction purchaser of 
her Tavazhi rights. We cannot agree with the contention 
that any express admission of jenm right by the demisee other. 
wise than by-the acceptance of the demise was necessary in the 
circumstances of the case to estop her from denying the plain- 
tiffs jenm right. 

In the view we take on the questions discussed it is unneces« 
sary to consider the contention that the off¢ right that Iswara 
Vadhyan first purchased in auction was not irredeemable. 
The defendants did not in this suit allege that the jenm sale to . 
Iswara was not binding on the Kurungot Tarwad but relied 
solely on Exhibit J. Rr 


In the result this appeal must be dismissed with costs. 
Time for payment of the mortgage money and the value of im- 
provements is extended till the re-opening of the District Court 
after the summer recess. 


Appeal No 76 of 1908 is by the oth defendant for two plots 
of land. [Their Lordships after discussiag the evidence relating 
to them reversed the dectee of the lower court and modified the 
decree accordingly.—xp.] i 
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IN THE HIGH COURT OF Eee AT MADRAS. 
“(BULL BENCH.) 


Present :—Sir Arnold White, K¢., Chief Justice, Mr. Justice 
Krishnaswamy Aiyar and Mr. Justice Ayling. 


Kunmetta Chinnarappa .. Petitioner* 
Ue l 
Kona Thimma Reddi, A Second Grade 
Pleader of Gooty .. Respondent Kunmetta 
` Chinnrappa 
Legal Practitioners Act, S. 13 (f)—Reasonable cause—Rule 24—" Enters 1. 
into any trade or business ”—Usurious money-lending transactions. pei 


A pleader who entered into usurions and oppressive money-lending 
transactions, using the name of his minor son as a screen, did not give tke 
notice required by Rule 27 of the Rules_under the Legal Practitioners Act 
The transactions were numerous, continuous and systematic. 

Held that there was reasonable cause for an order of suspension or 
dismissal within the meaning of S. 13 of the Legal Practitioners Act. 

Case referred, under S. 14 of Act XVIII of 1879, by the 
District Judge of Cuddapah, in M.P. No. 245 of 1908, on the 
file of his Court. 


S. Swaminathan for the petitioner. 

T. Rangachariar on behalf of the Pleadership Board. 

L. A. Govindaragava Atyar for the and Grade Pleader. 

T. V. Seshagiri Azyar on behalf of the Vakils’ Association. 

The Court delivered the following 

JUDGMENT :—The Chee} Fustice-——In this case certain 
charges of misconduct were preferred under the Legal Prac- 


titioners Act, 1879, against one Kona Thimma Reddi, a Second 
Grade Pleader of Gooty. 

The matter came before us’ on a report by the District 
‘Judge under S. 14 of the Act. 


o Before this court the pleader was called upon to answer the 
charges :— 


(1) A charge of trading in the name of his minor son for 
his own benefit. 

(2) A charge founded upon anorder made by the Deputy 
Magistrate, Gooty, directing the pieader to furnish security 
under §. 107 of the Code of Criminal Procedure. 


* Ref. Case No. 12 of 1910, 13th November, igio, 
K : 
qT 
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As regards the 3rd charge the order to furnish security was 
set aside by the District Magistrate. In these circumstances I 
an not prepared to say that any case of misconduct has been 
made out against the pleader in respect of this charge. 


As regards the and charge, I am of opinion that the evidence 
dces not establish that the circumstances connected with the in- 
stitution and conduct of the criminal cases were such as to 
furnish grounds for dealing with the certificate of the pleader. 

With reference to. the 1st charge. Rule 27 of the rules un- 
der the Legal Practitioners Act is as follows :— 


“ If any person, having been admitted as a pleader, accepts 
any appointment under Government, becomes any student of any 
schon] or college for the purpose of pursuing his studies or enters 
into any trade or other business. or accepts employment as a 
law agent other than a Pleader, Mukhtar or agent certified 
under Act XVII of 1879 and these rules, he shall give immediate 
noticesthereof to the High Court who may thereupon suspend 
such pleader from practice or pass such orders as the said court 
may think fit.” The pleader did not give notice to the High 


` Court that he had entered into a trade or business, In order to 


avoid the necessity of further local enquiries with reference to this 
charge, Mr. Govindaragava Iyer, who appeared for the pleader, 
consented to furnish particulars of transactions which his client 
had entered into, and these particulars were duly furnished. The 
defence put forward on behalf of the pleader was two-fold:— 
(x) That the transactions were not carried on by him for his own 
benefit but for the benefit of his minor son and out of the moneys 
belonging to the son. (2) The transactions did not constitute the 
entering into a trade or business. The transactions consisted of 
loans of money in small amounts. The substance of one of the 
bonds taken by the pleader as security for an advance is set out 
in the plaint in a suit brought by him (O. S. No. 636 of 1998 on 
the file of the Gooty District Munsif’s Court). It is as follows :— 
“The defendant having taken Rs. 24 from the plaintiff on 
the 27th May 1907, executed a bond fur Rs. 24 in favour of the 
plaintiff in the village of Gooty stipulating to deliver on the 
Palgunasuddha, rsth of the year Plavanga (17th March 1908,) 
8 maunds of cotton for Rs. 8, failing soto deliver, to pay the 
price at Rs, 2 per matund, to pay the balance of Rs. 16 with 
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interest thereon on the aforesaid due date and failing to do so, to 
deliver cotton at the rate of ı maund per rupee and in case of 
failure to do so to pay the price at Rs. 2 per maund.” 

It appears from the particulars furnisbed on behalf of the 
pleader that in the great majority of cases, his advances were se- 
cured by bonds containing terms similar to those set out above. 
I find it impossible to accept the statement that these transac- 
tions were entered into by the pleader on behalf of his minor son 
and out of his son’s moneys. Ifthe pleader, as he wants us to 
believe, was acting as his son’s trustee or guardian, the tramsac- 
tions were aitogether improper. They were certainly of a specula- 
tive character since the result might be dependent on the price of 
cotton several months after. The bonds, as it seems to me, were 
usurious and oppressive. I feel no doubt that the son’s name 
` was held as a screen. Even if the pleader conducted these tran- 
sactions as guardian it might none the less amount to the entering 
into a trade or business within the meaning of the rule. As regards 
this part of the case, it is enough to say that, in my opinion, the 
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defence that the transactions were not entered into by the pleader | 


on his own behalf entirely fails. 

As regards the contention that the transactions do not con- 
stitute a trade or business, it would seem from the particulars 
(according to the summary given by Mr. Rungachariar who ap. 
peared on behalf the Pleadership Examination Board) that in 
1906, 14 transactions in the name of the Pleader’s son and 2 in 
his own, took place; in 1907, 57 transactions in his son’s name 
and 14 in his own, and in 1908, 14 transactions in his son’s name 
and 25 in hisown, and that in 1907 the total amount of cotton 
which the borrowers agreed to deliver in satisfaction of the ad- 
vances made to them was over 1,000 maunds. 

The money-lending transactions were numerous, continuous 
and systematic and I feel no doubt that the pleader entered into 
a trade or business within the meaning of the rule. 


The breach of the rule, of course, consists in not giving 
notice to the High Court, and if the pleader had dealt candidly 
with the court and had not attempted to justify his conduct, I 
should have been disposed to takea lenient view of the case, 
But, I do not believe his statement that he carried on the transac- 
tions on behalf of his son, and the fact that he has put forward 


Kunumetta 
Chinnrappa 
V. 


Thimma 
Reddi. 


Chief 
Justice. 


Balasubra- 
mania 
Nadar 

Ve 
Sivagurno 
Asari and 

another. 


562 THE MADRAS LAW. JOURNAL REPORTS. [voL. ¥xX 


this statement, to my mind indicates that he was conscious of 
the impropriety of his conduct. I think we are entitled to take 
into consideration the nature of the money-lending transactions 
which, in my opinion, as I have already stated, were usurious 
and oppressive. 


There is now no question as to our jurisdiction to deal with 
a case of this sort—see the order of the High Court dated roth 
April, 1910, in the matter of the Second Grade Pleaders 
Choraguadt Venkatadrt Panthulu Garu and Oruganu Venkata 
Subba Row Pantulu Garut—and Iam of opinion that there is 
reasonable cause for an order of suspension or dismissal. 


The order we make is that Kone Thimma Reddi, a Second 
Grade Pleader, be suspended from practice till the end of the year 
and that his certificate be not renewed until he satisfies this court 
that his outstanding money-lending transactions are closed and ~ 
that he has ceased to carry on business as a money-lender. 

Krishnaswamt Atyar J—I agree. 

Ayling J.—I agree. 


ees 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—SirCharles Arnold White, A¢., Chief Justice, and 
Mr. Justice Krishnaswami Aiyar. 


Balasubramania Nadar. ec Appellant. 
v. (and Defendant). 
Sivaguru Asari & another. ce Respondents. 


Deed—Construction—Mortgage or charge ?—Simple morigage, essentials 
of—T. P., A. S. 61—Consolidation of mortgages. 


A mortgage deed ran as follows :—“ In default I shall on the security of 
the house site belonging to me + *. #& pay and make good the 
principal and interest.’’ . 

Held: Pex Curiam :—That the instrument created a mortgage. Madho 
Misser v. Sidh Binaick® disapproved. 

Per Chief’ Justice,—S. 61 of the Transfer of Property Act implies, 
as is shown by the illustration, that if there are different mortgages 
in favour of one and the same person, not in respect of different properties 
but the same property, the mortgager cannot seek to redeem any one 
mortgage without redeeming the others also. The same principle will be 
equally applicable to a mortgagee having several mortgages over the same 
property seeking to obtain an order for sale on one mortgage. 


*S. A. No. 1086 of 1907. l 8th December Igog. - 
I. (1gI0) 20 M.L.J. 500, 2. (1887) LL.R. 14 C. 687, 
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Per Krishnaswami Aiyar J -—Obiler.—A charge may be created on the 
happening of a condition where the condition itselfis first stipulated and 
the condition happens afterwards. 


A covenant to pay is essential for a simple mortgage. Itis not neces- 
sary that there should bea formal transfer of any interest in property in 
words : nor is it necessary to constitute a simple mortgage that the instru- 
ment should state that the mortgagee shall recover his money by sale. 


Second appeal from the decree of the Subordinate Judge’s 
Court of Madura (West) in A. S. No. 149 of 1906. presented 
against the decree of the court of the District Munsif of Tiru- 
mangalam in O. S. No. 600 of 1904. 

Suit for redemption. In February 1873 there was a mort- 
gage of a house by the plaintiff’s vendor to the īst defendant’s 
predecessor in title (Exhibit I). In June of the same year there 
was a transaction (Exhibit II) between the same parties under 
which a further advance was made by the 1st defendant’s pre- 
decessor intitle. In 1889 there wasa sub-mortgage by the ist 
defendant’s predecessor to the 2nd defendant’s predecessor in title. 
In 1904, the plaintiff purchased the equity of redemption, With 
regard to Exhibit II the Munsif held that the instrument was a 
mortgage and decided in favour of the and defendant. The 
lower appellate court took the view that it was neither a charge 
nor a mortgage and accordingly decided against the 2nd 
defendants’ contention that he was entitled to be redeemed in 
the plaintiff’s suit. 

S. Srinivasa Atyangar for appellant i—Default in payment 
is not a contingency. Even if it is, there is nothing against the 
-creation of a charge on a contingency._Madho Musser V. Sidh 
Binaick Upadhyaya} is opposed to Cosling v. Saravana, It is 
in effect the same as creating mortgage of future property 
which has been upheld in Palantappa v. Lakshmanan *; see 
also Janardan v. Ananth*; Montagu v. Earl of Sandwich" 
Balshet v. Dhondo Ram*. This is a case of mortgage not 
of charge. The difference between a mortgage and charge is 
that a mortgage can only be by act of parties, there must be a 
debt, and property must be specific. Again,asimple mortgage 
involves a convenant to pay, while a charge does not. Ifit isa 
mortgage clearly the claim is not barred. Even if the suit is 
barred, defence on that basis is not barred.— Subrahmanya Atyar v. 
Poovan". Orr v. Sundara Pandia®; Krishna Menon v. Keshavan® 
Lukshmt Das, v. Rup Lal +°; Ranganath Sakharam v. Govind 


I. (1887) I. L. R. 14 C. 687. 2. (1888) I. L. R. 12 M. 69 

3. (1893) I. L. R. 16 M. 429. 4 (1908) I. L» R. 32 B. 386. 

5. (1886) 32 Ch. D, at 543. 6. (Igot) LLR. 28 B. 33 at 39. 
4. (1902) I. L. R. 27 M. 28. 8. (1893) I. L. R. 17 M. 255. 
g (1897) I. L. R. 20 M. 305. To. (1906) I, L. R. 30 M. 178. 
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lidation—Dorasamt v. Venkatashesha Atyangar*; Parthasarathy 
v- Thandavaraya 3; Nathu Krishnamacharyar v. Annangara 
Chartar * and In re Marshfield. 

M. Narayanaswamt Atyar for respondent cited Harzas Rat 
v. Naurang® ; as adopting the ruling in Madho Musser vw. Sidh 
Binatck Upadhyaya” as to difference between charge and mort- 
gage he cited Gobinda Chandra Pal v. Dwaraka Nath Pal >; 
Royzuddi Sheik v, Kali Nath Mookerjee®; cited Khudo 
Baksh v. Alim-un nissa 1°; Sheo Shankar v. Parma Mahton 1} to 
negative the right of consolidation, He argued that there would 
be no right to consolidate when the mortage or charge is barred. 

S. Srintvasa Atyangar in reply further cited Str Rafa 
Papamma Raov. SriViraprritepa Ramachandra Razu?*®; Motiram 
v. Vitht+3;and Datto Dudheshwar vw. Vithu +4 to show that the 
document in question created a charge. 


The Court delivered the following 
JUDGMENT :—~TZhe Chief Justice.—The facts necessary for 


determining the question which has been argued in this appeal 


may be put quite shortly thus: In February 1873 there was a 
mortgage of a house by the Plaintiffs vendor to the 1st defendant’s 
predecessor in title (Exhibit Z). In June of the same year there 
was a transaction (Hxhibit Z7) between the same parties under 
which a further advance was made by the rst defendant's prede- 
cessor in title. In 1889 there was a sub-mortgage by the rst defen- 
dant’s predecessor to the and defendant’s predecessor in title. 
In 1904, the plaintiff purchased the equity of redemption. With 
regard to Exhibit ZZ the Munsif held that the instrument was a 
mortgage and decided in favour of the 2nd defendant. The lower 
appellate court took the view that it was neither a charge nor a 
mortgage and accordingly decided against the 2nd defendant's 
contention that he was entitled to be redeemed in the plaintiff's 
suit, i 





T. (1904) 1. L. R. 28 B. 639. 2. (Xgor) I.L.R. 25 M. 108, 
3 (1907) 17 M.L.J. 515. 4» (1907) I. L. R. 30 M, 353. 
5. (1887) 34 Ch. D. 721. 6. (1906) 3 A. L. J. 220. 

7. (1887) I. L. R. 14 C. 687. 8. (1908) LL.R. 35 C. 837. 
9. (1906) I. L. R. 33 C. 985, fo, (1904) I.L.R. 27 a 313. ` 
II, (1904)I. L. R. 26 A. 559. 12, (1896) I. L-R 19 M. 249. 


13. (1898) I. L. R. 13 B. go. 14. (1895) I. L, R. 20 B, 408. 
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Before passing to the question of the legal effect of Exhibit ear il 


ZI, I propose to say one or two words with regard to the genera! 
question which was raised and that is to say, as to the power or 
tight of the 2nd defendant to insist upon his being redeemed, and 
for the purpose of dealing with this question,I assume that Exhibit 
II amounts toa mortgage and I also assume that the law of 
limitation places no obstacle in the way of the 2nd defendant. 


Now S. 61 of the Transfer of Property Act says that a mort- 
gagor seeking to redeem any one mortgage shall, in the absence 
of a contract to the contrary, be entitled to do so without pay- 
ing any money due under any separate mortgage made by him 
or by any person through whom he claims, or property other than 
that comprised in the mortgage which he seeks to redeem. 
That section does not say so, in so many words, butithink the 
inference is clear, that where the property is the same the 
subsequent mortgagee is entitled to insist on being redeemed. 

The point is discussed in all the text books and it is pointed 
out that one view is taken in Bombay and Madras and another 
view in Allahabad. It seems to me that the law upon this point, 
so far as this Presidency is concerned, is well settled. Ido not 
think it necessary for meto discuss all the authorities which 
have been cited in the course of the argument and I content my- 
self with referring to a passage ina judgment of this court in the 
case of Doratsamy v. Venkataseshayya.1 The passage is as follows 
and it is found at p. 115:— Section 61 of the Transfer of 
Property Act, which is the same as S. 17 of the Conveyancing 
. and Law of Property Act, 1881 (44and 45 Vict, Cap, X 41), 
“ no doubt abolishes the doctrine of consolidation of mortgages” 
over different properties which doctrine was recognized by the 
courts in India, before the Act was passed— Vethal Mahadeo v. 
Dand Mahamed Hensen?. But that very section implies— as is 
shown by the illustration, that if there are different mortgages in 
favour of one and the same person, not in respect of different 
properties, but the same property, the mortgagor cannot seek 
to redeem any one mortgage without redeeming the additonal 
mortgages also. The same principle will be equally applicable 
to a mortgagee having several mortgages over the same 
property, seeking to obtain an order for sale on one mortgage 


L (1901) I.L.R. 25 M, 108, 2. (1869) 6 B,H.Ç.R. (A. C.) 90, 
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regard to this questioun so far as this presidency is concerned. 


Now, passing to the legal effect of Ex. // is it a charge or a 
mortgage or is it neither? The lower appellate court relied upon 
a decision in Madho Musser v. Sidh Binaitk Upadhya', In that 
case the argument was that the instrument was a mortgage and 
ifit was not a mortgage it was a charge. The court held 
that it was not a charge and the reason they gave for so holding 
was this :—“ This document seems to us not to create a charge 
at the time of its execution, but to operate only as a charge 
upon the land in question upon the non-payment of the princi- 
pal.” That is the ground of decision given by the Calcutta judg- 
ment. I think a distinction may be drawn between the language 
of the instrament in the Madho Musser v. Sidh Binaick 
Upadhyaya? and the language of the instrument before us. In 
the Calcutta case the instrument runs thus :—“ * * If i do not 
pay the money according to the stipulation, then I declare 
in writing that I shall lose my right tox bigha and 7 cotas 
of Guzasta land situated in mouzah Kuthar. If I do 
not pay money according tothe promise then the aforesaid 
Misser shall take possession of the land.” In the document 
before us the words are “ In default I shall on the security of 
the house site belonging to me * * * * pay and make 
good * * * the principal and interest.” 


Moreover I feel some doubt as to whether I should be 
prepared to follow the decision of the Calcutta Engh Court based 
as it was upon the ground that the instrument did not create a 
charge at the time of its execution, but that it only operated so as 
to bring the charge into existence on non-payment of the principal 
money, that is on default. The contingency which the learned 
Judges had in view was the contingency of the mortgagor not 
fulfilling his covenant to pay. 


I should doubt, if on that ground alone, the instrument 
could be properly held not to create a charge within the meaning 
of S. 100 of the Transfer of property Act. 


As regards the question of limitation it was argued that in 
the view that the instrument merely created a charge although the 


I. - (1887) LL,R, 14 C. 687. 
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and defendant could not have recovered onit, his remedy being 
time-barred, he might rely on it for the purpose of showing that 
his mortgage rights were not extinguished by the operation of the 
Law of Limitation. In support of that argument we were referred 
to the case of Soobramanta Atyar v. Poovan’ and Lakshmi / oss 
v. Roop Lal?; to an English decision—Jnz re Marshfield’. 
Again with regard to this question it is not necessary for 
me to express any final opinion because in my view the instru- 
ment isa mortgage. Itseems to me it satisfies the require- 
ments of S. 58, Sub-section (6), of the Transfer of Property Act. In 
‘support of the contention raised on behalf of the respondent that 
it was not a mortgage, we were referred Ito two Calcutta cases— 
Royguddt Shetk v. Kali Nath Mookhezhee* and Gobinda Chandra 
Pal v. Dwakanath Pal® J do not think that we get much 
assistance from either of these decisions. It was argued on 
behalf of the respondent that the document could not be constru- 
ed as a mortgage because it did not in express terms, confer a 
power to sell- No authority was cited in support of this pro- 
position. On the other hand Mr. Srinivasa Aiyangar was 
able in his reply to call our attention toa decision of the 
Privy Council in Sr? Rajya Papamma Rao v. Sri Virapratapa 
A. V. Ramachandra Razu®. It is true the words of the 
instrument there in question were not the same as the words 


here. The words in the Privy Council case no doubt come: 


much nearer to a power of sale than the words in the instrument 
before us. But in the Privy Council case a power of sale was 
inferred from the words which did not give the power in express 
language. 

Mr. Srinivasa Aiyangar was also able to call our attention toa 
_ Bombay case—Motiram v. Vittal 7—in which the language of the 
document was the same as in the case before us. In that case 
it was held that the instrument amounted to a mortgage. 

I think the court of first instance is right and that the 
instrument amounts to a mortgage. An issue will have to go 
back to the lower appellate court. I leave my learned brother 
to deal wth this. 


I. (1c02) 1.L.R 27 M. 28. 2. (Ig06) I.L.R, 30 M. 178. 
3. (1887) L. R. 34 Ch. D. 721. 4. (1906) I. L. R. 33 C. 985. 
5. (1908) I. I. R. 35 C. 837- 6. (1896) LL.R. 19 M. 249. 


7. (1888) I. L, R. 13 B. 96, 
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Krtshnaswami Atyar J—I wish to add afew words. I am 
unable to agree with the decision of the Calcutta High Court in ` 
Madho Musser v. Sidh Binatk Upadhyaya.’ Although it is possi- 
ble to distinguish the facts of that case from those of the present 
it must be admitted that the Calcutta case proceeds upon the 
principle that it is impossible to create a charge on a condition 
and the charge will not be effective on the happening of that 
condition. The Allahabad High Court also in Harjas Rot v. 
Naurang ? appears to take thethe same view. The facts of that 
case are also distinguishable. But although the facts are so 
distinguishable, the principle laid down in that case does not 
commend itself to me. Sections 5 and 21 of the Transter,of Proper- 
ty Act seem to meto recognise the principle of a valid charge 
being created on the happening of a condition. ‘Ihe decision of 
this court in Cooling v. Saravana? is based upon it. I see 
nothing opposed to any principle of law that there should be a 
charge created on the happening of a condition where the condi- 
tion itself is first stipulated and the condition happens after- 
wards. That being my view I dissent from the conclusion 
arrived at by the Subordinate Judge. 

Now the next question to be dealt with is whether the instru- 
ment in the case creates a mortgage or a charge. The distinc- © 
tion between mortgage and charge is rather fine sometimes. 
Of course, there is no difficulty in distinguishing a mortgage 
by conditional sale from a charge. But the difficulty arises 
where a distinction has to be drawn between a simple mort- 
gage and a charge, A charge is said be created by act of parties 
or by operation of law. 

In so as far as it is created by operation of law, tbat is a 
circumstance which distinguishes a charge from a mortgage 
which is created by act of parties. But there are cases where a 
charge is created by the act of parties and the question is, what 
is the distinction between a charge and a mortgage, where the 
mortgage is å simple mortgage and the charge is created by the 
act of parties. Ihave been in considerable doubt during the 
course of the argument as to whether we have succeeded in 
getting hold of any principle by means of which we could 
distinguish a mortgage from a charge. But having heard the 


I. (1887) I. L. R. 14C. 687. 2. (1906) 3 A. L. J. 220. 
3 (1888) I. I. R. 12 M. 69. 
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matter fully discussed by Mr. Srinivasa Aiyangar, I have Balaendaras 
been able to make up my mind and I wish to express Nadar 
the conclusion at which I have arrived. I think a cove- Sivaguru 
nant to pay is an essential element of a simple mortgage. &sari. 
It has been held that it is not necessary that there should Krishna- 
be a formal transfer of any interest in property in words. And I Alper J. 
think the authority of the Privy Council decision in Syr? Rajah 
Papamma Rao v. Sri Vira Pratap H. V. Ramachendra Razu ` 

goes so far as this. Then itis also not necessary to consti- 

tute a simple mortage that the instrament should state that the 
mortgagee shall recover his money by sale of the mortgaged 

property. ‘The decision in Datto Dudheswar v. Vithu ? carries 

the matter a little further than the Privy Council case and I 

venture to think that it carries it as far as it is necessary to go 

for the purpose of this case. Therefore following the authority 

of Datto Dudheswar v. Vihu * I hold that the transaction in 

this case is a mortgage, 


Now the question remains as to what we shall do in this 
case. The Subordinate Judgein paragraph 8 of his judgment 
refers tothe question as to the priority of plaintiffs sale over 
Exhibit ZZ. The plaintiff's sale deed is registered and Exhibit 
ZJis unregistered. It has been pointed out by Mr. Srinivasa 
Aiyangar that his sub-mortgage which is registered is dated 1886 
and anterior in point of time to the plaintiff's sale deed and that 
he would still be in a position to claim priority over the plain- 
tiffs sale deed. Well, that is a question for the Subordinate 
Judge to decide. We should probably have considered it oar- 
selves and decided it here but for the fact that Mr. Srinivasa 
Aiyangar raises also another question as to whether plaintiff's 
sale was not with notice of Exhibit ZZ. No doubt, this question 
was not raised before; but having regard to the fact that the 
plaintiff only claimed in the appellate court priority in respect of 
his instrument being registered and the second defendant’s docu- 
ment Exhibit ZZ, being unregistered we ought not to deny the 
second defendant an opportunity of proving that the plaintiff had 
notice of Exhibit ZZ. 

The issue that we shall remit to the Subordinate Judge to 
try will be whether the plaintiff's purchase is free from the 
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mortgage under Exhibit ZZas against the and defendant by reason 
ofthe sale being registered and Exhibit ZJ being unregistered. 
The 2nd defendant will be at liberty to raise in his plea of notice 
to the plaintiff at the time of his purchase of Exhibit ZZ, and the 
Subordinate Judge will take further evidence on the issue and 
return his finding in 8 weeks from this date when there will be 
to days for objections. 

[The appellant having died no further action was taken in 
the case.—Ep. | l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice 
Ayling. 
Sree Raja Bommadevara Venkata Nara- 
simha Naidu Bahadur, Zemindar Garu, of 


North Vallur Estate .. Appellant® 
v. in both. 
Sajja Sathayya a Respondent 
in S. A. No. 1125 
and of 190g. 
Ravi Subbayya .. Respondent 
in S. A. No. 1126 
of 1909. 


Madras Acis—1 Rent Recovery Act, S.7—Distraint for larger amount than 
what is actually due—Illegality—No distinction between sale and distraint. 

A distraint for a larger amount of rent than what is actually due is 
wholly void and cannot be held valid even to the extent of the rent actually 
due. [Venkatakrishna Pillaiv. Muthialu Reddit; Periakarappa Pillai v. 
The Manager ofthe Lessees of Shivagunga Zemindari®; Ramachandra v. 
Naragarasawmi®; not followed; Varna Deva Desikarv. Murugesa Moodellit, 
followed; Shunmooga Moodelly v. Palmattikuppu Chettis; Bashyakarlu 
Naidu vy. Gurudappa nent Subbannas; Munisawmi Naidu v. Perumal Reddit; 
referred to. | 

A distraint and a sale stand on the same footing in this respect. 


Second appeals from the decrees of the District Court of 
Kistna in A. S. Nos. 479 and 750 of 1907 presented against the 





* S. A. Nos. 1125 and 1126 of 1909. 24th January, Igil. 
I. (1910) 2¢ M.LJ. 821. 2. (1907) LL.R. 31 M. 22. 
3. (1887) I.L.R. 10 M. 229. 4. (1905) 1.L.R. 29 M. 75. 


‘5. (igor) I.L.R. 25 M. 613. 6. (1903) L.L.R. 27 M. 4. 
7. (Ig00) I.L.R. 23 M. 613. ; 
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decision of the Court of the Sub-Collector of Bezwada Division Nee 
in §. S. Nos. 565 and 566 of 1907. 


The landlord in this case (the defendant) distrained for 
arrears of rent after tendering a patta which he considered was 
proper. The tenant brought a suit to set aside the distraint and 
then it was found that the landlord had claimed too much rent, 
The rate claimed in the plaint was Rs. 5-o-o whereas the correct 
rate was only Rs. 4-8-0. The distraint was accordingly set aside. 
Hence the appeal. 


v. 
Sathayya. 


: P. Nagabhushanam, for appellant, contended on the authori- 
ty of the rulings in Ramachandra v. Narayanaswami 1, Venkata- 
krishna Pillai v. Muthialu Reddy?, Pertakaruppa Pillai v. The 
Manager of the Lessees of the Stvaganga Zemindart*, Bhupati, 
rasu v. Ramasamt* that the distraint was good to the extent of 
the amount properly leviable on the tenant. 

T. Prakasam, for respondent, argued contra relying upon the 
rulings in Vama Deva Destkar v. Murugesa Mudally*, Bashya- 
karlu Naidu v. Gurudappanent Sublanna °, Pichuvayengar 
v. Oliver 7, Munusamt Naidu v. Perumal Reddt*, Shunmuga 
Mudally v. Palnattiha Kuppu Chetty ° and submitted that on 
principle it should be so as under S. 7 of the Rent Recovery Act 
no proceedings taken would be valid unless a proper patta 
was tendered. The distraint can well be upheld where the 
patta tendered is proper but the amount claimed is higher 
than warranted by the patta or, as in Ramachandra v. 
Narayanaswami *°, the claim in respect of the arrears is barred. 


The Court delivered the following 


JUDGMENT:—The appellant is the Zemindar of Vallur 
and the respondents are his tenants. The respondents refused 
the patta tendered by the appellant for Fasli 1316 and the 
appellant distrained the respondents’ property for arrears of rent 
for that Fasli. The respondents sued to set aside the distraint. 
Both the lower courts have found that the tendered patta was 
improper in that it provided. for rent at the rate of Rs. 5 per 





I. (1887) I.L: R. ro M. 229. 2. (I910) 20M. L. J. 821. 

3. (1907) I. L. R. 31 M. 22. 4. (1°99) I. L. R. 23 M. 268. 
5. (1995) I. L. R, 29 M. 75. 6. (1903) I. L, R. 27 M. 4. 
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Narasimha acre instead of Rs. 4-8-0 the proper rate ; and have accordingly 


Naidu 


v. 
Sathayya, 


given the respondents the decree sued for. 

Itis now argued on behalf ofthe appellant that in spite of 
the tendered patta being improper, the distraint should neverthe- 
less be held valid to the extent of the rent actually due and that 
the decrees of the lower courts setting it aside altogether are 
wrong. This contention, which was considered and rejected by 
the District Judge, isthe only oue now put forward in support of 
the appeal. 

The question has to be disposed of with reference to the pro- 
visions of Act VIII of 1865 as retrospective effect cannot be given” 
to S.53 of the Act Iof 1908. Section 7 of Act VIII of 1865 
enacts that no suit shall be brought and no legal proceedings 
taken to enforce the terms of a tenancy unless patta and 
muchilika have been exchanged or agreed to be dispensed with, 
or unless a proper patta has been tendered. There has been no 
exchange or agreement to dispense with patta and muchilika in 
the present case andthe only patta tendered has been found to 
be improper. The provisions of this section would therefore 
appear to be conclusive against the appellant. The appellant, 
however, relies on the rulings reported in KarnamVenkatakrishna 
Pillai v. A. Muthtyalu Reddit, Pertakaruppa Pillai v. The 
Manager of the Lessees of the Sivaganga Zemindart? and Rama- 
chandra v. Narayanaswamt?, On the other hand Mumndiswamd 
Naidu v. Perumal Reddi*, Bashyakarlu Naidu v. Gurudappa- 
nent Subanna® and Vama Deva Destkar v. Murugesa Mudaly $ 
are quoted by the respondent. In considering the first named 
cases, it is to be noted that the learned judges in Karnam Ven- 
katakrishna Pillai v. A. Muthtyalu Reddi? do not profess to dis- 
cuss the point but merely remark “it has been held by this 
court in recent cases that the attachment is good for the amount 
actually due.” ‘The only recent case to which we are referred is 
Pertakaruppa Pillat w. The Manager of the Lessees of the Siva- 
ganga Zemindart®, But here also, although there is some dis- 
cussion of adverse rulings, their Lordships’ decision appears to 
be chiefly based on the ground that the question was concluded 
by the express authority of a still earlier case—Ramachendra v. 


I. (I9r0) 20M. L. J. 821. 2 2. (1907) I. L. R. 3I M. 22. 
3. (1887) I. L. R. to M. 229. 4. (1900) I. L. R. 23 M. 616. 
5. (1903) I. L. R. 27 M. 4 6. (1905) I..L. R, 29 M. 75. 
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Narayanaswamz?. Turning again to this, the earliest of the cases 
relied on by the appellant, it will be found that the effect of S. 7 
of the Rent Recovery Act is not considered at all in connection 
with the conclusion arrived at. ‘The legality of the distraint in 
that case was questioned not on the ground that the require- 
ments of S. 7as to the tender of a proper pattah had not been 
complied with but on the, ground that the distraint had been 
effected for arrears of two faslis, the claim for one of which was 
time-barred under S. 2 of the same Act. 

This is a totally diferent point. S. 7 is not even alluded to 
in the judgment iu that case and there is nothing to indicate 
that its provisions were infringed. 


On the other hand Vama Deva Desthar v. Murugesa Mudaly* 
appears to usto bea distinct authority for the contrary view 
which is also in general accord with the principles enunciated by 
the Full Bench in Shunmuga Mudaly v. Palnatti Kuppu Chetty? 
and Bashyakarlu Nadu v. Gurudappanent Subbanna*. We may 
also refer to the remarks of Sheppard J. in another Full Bench 
case—Muntsamt Naidu v. Perumal Reddi4—to the effect that any 
landlord who elects to distrain in preference to suing for ac- 
ceptance of patta “ takes his chance of some flaw being dis- 
covered in the patta”. Pzchuntengar v. Oliver® is another case 
which is mentioned in Perta Karuppa Pitlatv. The Manager of 
the Lessees of the Sivaganga Zemindart® but distinguished on 
the ground that it relates to a sale and not to a distraint. Buta 
tenant is certainly aggrieved even bya mere distraint of his 
property. Hecan only procure its release by payment of the 
amount demanded, 7. ¢., more than what is really due, and 
although he may beentitled to recover damages by a summary 
suit he should not be’driven to such a troublesome remedy. 

In these circumstances we feel justified in following the last 
noted series of decisions which appear to us to be in accordance 
with the true meaning ofS. 7. We therefore agree with the 
District Judge in holding the distraint to be altogether illegal 
and we dismiss these second appeals with costs. 
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3. (190K) I. L. R. 25 M. p. 613. 4. (1903) I. L. R. 27 M. 4. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Krishnaswami Aiyar and Mr. Justice 
Abdur Rahim. 


Peria Perumal Muthirian & others ..  Appellants* 
v. . 
Pichan alas Karupan Muthirian & others.. Respondents. 
C.P.C., (Act XIV of 1882), S. 368—Ejectment suit—E fect of abatement 


against one defendant as regards others—Wrong order for withdrawal of suit 
with leave—E ffect on second suit, 


In an ejectment suit against several trespassers where one of the defen- 
dants dies and the piaintiff fails to bring his legal representative on record, 
he can still proceed against the other defendants in the suit. [Joy Gobind 
Saha v. Manma Nath Banerji and Upendra Kumar Chakravarthi v. Sham 
Lal Manduli followed.) 


Obiter:—The result will be different in a suit for taking the accounts 
and winding up of the affairs of partnership. [Rajchunder v. Ganga Das 
Sen? referred to.] 


A court has jurisdiction to grant leave to institute a fresh suit whether 
the defendants consent to it or not. Where a court wrongly purports to 
give leave to withdraw a suit with leave to file a fresh suit as with the con- 
sent of the defendant while the defendant himself was déad and there was 
no one brought on the record as legal representative. He/d:—That no objec- 
tion could be taken to the second suit on the ground that the order granting 
leave was made on a misconception of facts or that the leave was inopera- 
tive, the prior order not having been set aside in due course. 


Second appeal from the decree of the District Court of Tri- 
chinopoly in A. S. No. 187 of 1908, presented against the 
decree of the Court of the District Munsif of | Srirangam in O. S. 
No. 421 of 1904. 


Suit to recover possession ofa certainland. There wasa 
previous suit by the same plaintiff against the same parties and 
the ancestor of others which was permitted to be withdrawn with 
liberty to sue. The order purported to be with consent of the 
defendants. At the date of the order the and defendant was dead 
and his legal representatives had not been brought on the record. 
‘The question was whether the order was not.void as against all the 
defendants or at least the representatives of the 2nd defendant 
to the previous suit. Both the courts below took the view that 





è 5. A. No, 844 of Ig09. 19th Septem ber, 1910, 
I. (3906) LLR. 33 C. 580. 2. (1907) ILL.R. 34 C. 1020, 
3 (1904) I.L.R. 31 C. 487. 
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the previous order was void and of no effect and also that the 
„present suit was barréd. Hence the appeal. 


S. Kvishnamachariar for appellant. 
T. Natesa Asyar for respondent. 


S. Krishnamachartar contended that the suit did not abate 
sofar as the other defendants were concerned and cited Foy 
Gobind Saha v. Manmatha Nath Banerji’; Upendra Kumar v. 
Sham Lal Mandal’; Bat Full w. Ardesar3; and distinguished. 
Har Kunwar v. Amba Prasad + and Rajhunder Sen v. Ganga Das 
Seal.® Leave to bring a fresh suit is not bad because one of the 
defendants had died at the time. At any rate the order giving 
leave ought to have been set aside. Not having been set aside, 
-it is binding. l 

` T. Natesa Atyar relied upon Dharam Fit Narayan Singh 
v. Chandeswar Prasad £ for the position that where it is not 
possible, as in this case,to discriminate the interest of each 
party, the whole suit must abate. The order on withdrawal peti- 
tion being after the death of one party was of no effect so far 
at least as he was concerned, but, if the first contention of 
his was right, against all. 


S. Krishnamachariar was not called upon to reply. 
The Court delivered the following 


JUDGMENT :—The second defendant in the first suit 
having died and his legal representatives not having been brought 
on the record within the time allowed by law, the first question 
is whether the suit, which was one in ejectment, abated only as 
against him or against the other defendants as well The 
language of S. 368 of the Code of Civil Procedure of 1882 is no 
doubt general, but that section has been the subject of many 
decisions, and we think the view taken of it in’ Foy Gobind Saha 
v. Manmatha Nath Banerji aud Upendra Kumar Chakravart hk 
v. Sham Lal Mandal? is correct. No doubt, in a case like the 
one in Raf Chunder Sen v. Ganga Das Seal and Ramgate Dhur v. 
Raj Chunder Sen * where the suit was for taking accounts and 
the winding up of the affairs of a partnership, the right of action 
could not be said to survive against the remaining defendants 





I. (1906) I. L. R. 33 C. 580. - 2. (1907) LL.R. 34 C. 1020. 
3. (1901) I. L. R. 26 B. 203 4. (Ig00) I. L. R. 22 A, 430. 
5. (1904) I. L.R 31 C. 48. 6. (1907) 5 C.L.J. 393=11 C, W. N. 504. 
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‘partnegs alone, since the relief, in a suit of that nature, can only 


be granted when all the partners and their legal representatives 
are before the court. A suit to recover possession of land from a 
number of trespassers stands, however, on a different footing. 
The plaintiff could proceed against one or more of them as he 
chose. We are, therefore, of opinion that the right to sue survived 
against the surviving defendants so far as their interests are 


concerned. 


Now so far as the present suit as against. the representatives 
of the and defendant is concerned, the position is this. The first 
suit in which the and defendant’s representatives were not 
brought on record was allowed to be withdrawn with leave to 
institute a fresh suit. The order purports to be made with the 
consent of the defendants, but as a fact the and defendant on the 
date of the order was dead, and his legal representatives had not 
been brought on the record and there could, therefore, be no con- 
sent on the part of his legal representatives. But that order 
granting leave to institute a fresh suit was not called in question 
by review er by revision. The question then is, was the order 
of no effect iu law or was it one which would be operative un- 
less set aside ? 


This matter is not free from some difficulty, but on the 
whole we are inclined to the view that the respondents ought to 
have got the order set aside, and, not having done so, no objec- 
tion can be taken now to the suit on the ground that the order 
granting leave was made on a misconception of facts or that 
the leave was inoperative. The court has jurisdiction to grant 
leave to institute a fresh suit whether the defendants cousented 
to it or not, and apparently the court thought that it was a 
proper case in which leave ought to be granted. Under these 
circumstances we do not think that the leave can be treated as 
non esi. 


The appeal is allowed and we reverse the decrees of both the 
courts and remand the suitto the court of first instance for 
disposal according to law. Costs will abide the result. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice Ayling. 


Thachakavil Unni Koya .. Appellant* 
v. : 
Arapayil Pathutti Ummah .. Respondent. 


C.P.C., S. (LV of 1882) 273—Attachment of decree—Effect of attachment 
—Decree allowed to be barred by attaching creditor—Collusion—Damages. 

Attachment ofa decree prevents the execution by the decree-holder 
thereof until and unless any of the events mentioned in §. 273, C. P. C. 
happens; (Pathummay. Idivit Adhar v. Lai Mohans not followed. 
Sami v. Krishna; distinguished; and consequently, the attaching 
creditor who attaches the deeree, if he prevents the execution of the decree 
and allows it in collusion with the judgment-debtor to be barred is liable in 
damages to the decree-holder whcse decree was attached and allowed to be 
barred.] 

The only person who could execute a decree under attachment is the 
attaching creditor. 


Any application by the deeree-holder of a decree under attachment, for 
execution would beinfructuous and an infructuous application will not 
save limitation, (MW. Husani v. Jani*; Gurupadappa v. Virabadrappa 5; 
and Puma Chandra v. Radha ®; referred to.] 

Appeal under S. 15 of the Letters Patent against the order 
and judgment of Mr. Justice Sankaran Nair in C. R. P. No. 687 
of 1908. 


The facts are stated in sufficient detail in the judgment. 


K. P. M. Menon, for appellant, submitted that by reason of 
S. 273, C. P. C., the holder of the decree attached could not 
apply for execution, and the attaching decree-holder owed a 
duty to his judgment-debtor to exercise due care in the preser- 
vation of his property. The cases relied upon by Sankaran 
Narr J.—Samt Pillai v. Krishnasawmy Chetty *, Aoher Chendra 
Dass v. Lal Mohan Dass’? —he submitted, were not relevant to the 
present issue, and the case Pathumma v. Iduri Beart* was wrong. 
The learned judges themselves did not want it to be reported. The 
words used in S. 273 are “stay execution.” In their ordinary sense 
they méan that the party execution by whom is stayed it is stayed 
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cannot apply for execution. The law does not allow idle, infruc- 
tuous, or impossible applications, and such applications cannot 
save limitation—Chattar v. Nawal Singhi; Munawar v. Fani 
Bijat—Shankar?; Langtu Pande v. Baijnath Saran Pande?. 

Govindappa Basappa v. Virabhadrappa Irsangappa*; Rungsak 
Goundan v. Nanjappa Row®; Purna Chandra Mandaly. Ratha 
Nath Dass*; Munawar Hussain vy. Fam Bigat Shauka’; 


Gopslandhu w. Domburu®; Umesh Chandra Das v. Shib Narain 


Mandal *.) 

C. Madhavan Nasr. for the respondent, conceded that if 
an application is idle, infructuous or unnecessary it cannot save 
limitation but he contended that the section prohibited only 
appropriation of profits by thé judgment-debtor and did not stand 
in the way of going through the earlies stages of execution——see the 
observations of Maclean C.J.in Adher Chendra Dass v. Lal Mohan 
Dasse’*. Staying execution does not precude applying for execu- 
tion. He also cited Debt’ Maharani v. Collector of Etawah +1 ; 


‘and Mitra on Limitation p.1146, which show that in the ahdio: 


gous case of the attachment of a debt, the debtor can sue for the 
debt and the only thing that he cannot do is to receive the debt. 
He also submitted that the debtor could have applied for the 
appointment of a receiver. Being guilty of contributory negligence 
plaintiff could not get. 

The Court delivered the following 


JUDGMENT:—The suit was instituted for recovery of 
damages on the ground that the defendant who attached in exe- 
cution of his decree against the plaintiff a decree for money 
which the plaintiff held against a third person allowed the de- . 
cree by his negligence or by collusion with the judgment-debtor 
of the plaintiff to lapse by efiux of time. The defendant has 
realised the amount of his decree from the properties of the plain- 
tif. The Subordivate Judge gave a decree to the plaintiff find- 
ing the facts in his favour. Sankaran Natr J. in revision has set 
aside the judgment of the Subordinate judge on the ground that 


(1g05) 2 A. L. J. 376. 
(1882) I. L. R. 7 B. 459 at 464 
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the plaintiff, the holder of the attached decree, could have execut- 
ed the decree in spite of the attachment, and in support of this 
proposition the learned judge relies on the cases Pathumma v. 
Idivt Beart *, Sami Pillasv. Krishnaswamy Chetty? and Aoher 
Chandra Dass v. Lal Mohan Dass. It is contended on behalf 
of the plaintiff who appeais against his judgment that S. 
473 of the Civil Procedure Code (Act XIV of 1882), expressly 
lays down that when a decree is attached execution ofit shall be 
stayed by the court which passed the decree unless and until 
the court which issued the notice of attachment cancels the no- 
tice or the judgment creditor at whose instance the attachment 
was made applies for execution of the decree so attached. 


We think this contention is well founded. It is urged on 
behalf of the respondent that the words “ stay the execution” in 
S.273 must be understood to mean only the taking of the 
proceeds of the execution and that the section does not pre- 

` clude the holder of the attached decree from taking all the neces- 
sary steps for its execution short of actually receiving the amount. 
We think that such a construction would be entirely artificial. 
As regards the authorities it would appear that so far as the case 
of Pathumma v. Idivé Beart* is concerned the learned Judges who 
decided the case did not wish that their decision should be used 
as a precedent for the general proposition which is now relied 
upon on behaif of the respondent. In Adhar Chandra Dass v. 
Lal Mohan Dass? there is no doubt a general dictum of Maclean 
C. J. that the attachment of a decree does not prevent the holder 
of that decree from executing it, but Banerzz J. does not go so 
far and he limits his judgment to another ground. Maclean 
C.J., if we may say so with respect, does not attempt to show how 
the words of S. 273 are compatible with his construction 
but proceeds on what appears to us tobe general grounds of 
expediency. The case reported in Sam Pillat v. Krishnaswamy 
Chetty? has no relevancy to the present question. If the 
. holder of the attached decree could not execute it then 
any application made by him for that purpose would have 
been infructuous in the sense that it would not be compe- 
tent for the court to grant it, and it would further tollow that 
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such an application, if made, would have been useless to save 
limitation. [See Munavar Hussain v. Fant Bigat Shankar’, 
Puma Chandra Mandal v. Ratha Nath Dass? and Gurupadappa 
Basappa v. Virabhadrappa Irsangappa*}. We are therefore of 
opinion that the defendant, the attaching judgment-creditor, was 
the only person who could have executed the attached decree. 


The judgment of Sankaran Nair J. must be reversed and 
that of the Subordinate Judge restored. Each party will bear 
the costs of this appeal and before Sankaran Nair J. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sundara 
Aiyar. 


K. Seshadri Iyengar & others .. Appellant” 
v. (Defendants). 

Ranga Pattar .. Respondent. 
(Plaintiffs). 


Religious endowment — Trustee’s power over archaka — Hereditary 
archaka—Ad interim suspension—Notice not necessary—Suspension whether 
and when incidental to power of dismissal—Courts, when will interfere with 
ad interim suspension for want of notice. 

No notice is required for anad interim suspension pending inquiry 
into a complaint against a servant entitled to hold office during good 
behaviour or for life Seshadri v. Nataraja® distinguished. The position 
of an archaka, though his tenure of office be hereditary,is essentially that 
ofa servant. His position in relation tothe trustee is not similar to the 
position of the trustee to the Temple Committee. 

It may not be that in every case where the right to dismiss exists, the 
right of suspension is necessarily incidental to it. Such might possibly not 
be the case where the right depends on the construction of statutes or of 
the rules of a corporation or ofa club. But these analogies are not appli- 
cable to the case of servants subject to the discipline of a trustee. 

Even if it were that notice‘before an ad interim suspension is essential, a 
court will not set aside the order of suspension where, after enquiry by the 
court, it has been found proper and justifiable in the circumstances The 
King v. The Mayor aud Council of Loudon referred to. It may be otherwise 
where the proptiety of the order itself is not reviewable by the court, in 
which case the order will be set aside for want of notice. i 
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Second appeal from the decree of the District Court of 
Trichinopoly in A. S. No. 154 of 1908, presented against the 
decree of the court of the District Munsif of Srirangam in 
O. S. No 35 of 1907. 


The facts appear in sufficient detail in the judgment. 
T. Rangachartar for appellant. 


T. R. Ramachandra Atyar and R. Rangaswams Atyangar for 
respondent. 


The Court delivered the following 


JUDGMENT :-—The fplaintiffin this suit was an archakar 
in the great Vishnu temple of Srirangam. He instituted the suit 
against the managers of the temple for the cancellation of an 
order of suspension passed against him by the managers and 
to recover damages alleged to have been sustained by him and 
the value of perquisites which he would have earned if the 
suspension had not taken place. The only question for decision 
in this second appeal is whether the suspension which is found 
to have been otherwise justifiable in the circumstances was 
illegal onthe ground that no notice was given to the plaintiff 
to show cause against it before the order was passed. ‘The 
District Judge held it to be illegal on the authority of certain 
observations contained in Seshadri Aiyangar v. Nataraga 
Atyar*, It may be stated that at the enquiry held after 
the suspension, the plaintiff was found by the managers 
to be guilty of the offence complained of against him and 
he was suspended from office for a term by way of punish- 
ment. These offences were that he committed theft and 
concealed the property belonging to the idol while en- 
gaged in the performance of his duties as archakar. We are 
of opinion that the decision of the District Judge is not correct 
and that the order of suspension cannot be held to be invalid on 
the mere ground of absence of notice. According to the view 
taken by this court, a hereditary archakar like the plaintiff could 
be dismissed by the trustee only for good reasons which 
are liable to examination bya court of justice._see Krishna- 
sawmi Thathachart v. G. Rangachari* and with regard to the 
dismissal of a trustee, Seshadri -Atyangar v. Nataraja Atyar? 
SS Geis a e a 
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where the earlier cases are cited and examined. A different. 
rule has no doubt been recently laid down in the Bombay High 
Court in Bhavani Shankar v. Timmamma by Fenkins C. J., 
and Batty. J where those learned judges held that the bona fide 
dismissal of a moktesar by a devastanam committee could not 
be reviewed by civil court. As the correctness of the decision 
in Krishnasawmt Thathachari v. G. Rangachari? has not been 
impugned before us, we accept it as sound for the purposes of 
this case. The plaintif is entitled to hold the office during his 
lifetime and on his death his heirs are entitled to succeed him. 
The order of suspension we have to deal with is one not passed 
as a punishment on the plaintif for an offence of which he was 
found guilty but an ad interim order preventing him from per- 
forming to his office pending the investigation of the charges of 
misconduct made against him The suspension complained of 
in Seshadri diyangar v. Nataraya Aiyar, was also a similar 
order. That case was, however, in other respects very different 
from the present one. The temple committee who passed 
the order in that case, was a statutory body whose powers 
had to be determined by the interpretation of the provisions 
of Act XX of 1863. The question was- whether the right of 
superintentence vested in them by that Act included the 
right to suspend a trustee, There is certainly authority for 
the position that a statutory power of dismissal which, 
according to the decisions, a temple committee possesses, does 
not uecessarily ‘include the right to suspend as a punitive 
measure—see American Cyclopedia of Law and Procedure, 
article ‘ Officers,” Vol. 29, p. 1405 and Barton v. Taylor4. ‘The 
decision of the majority of the judges in that case proceeded 
largely on the ground that the result of suspension might be to 
create a temporary vacancy in the office of trustee without pos- 
session in any one in whom the management of the temple 
could vest for the time being. The trustee was ‘no servant of 
the committee which possessed only the power of supervision 
over him, conferred on it by statute. The position of an archa- 
kar on the other hand, though he may have a hereditary tenure 
in the office,is, in our opinion, essentially that ofaservant. ‘The 
trustee is the representative of the temple and the archakar 


I. (1906) I. L. R.30 B. 508. 2. (1867) 4 M.H.C. 63. : 
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must be subject to his disciplinary authority. It cannot be said 
that his position in relation to the trustee is similar to the posi- 
tion of the trustee in relation to the committee. We may ob- 
serve that Collins C. J., in holding that the power of suspension 
is the same as the power of dismissal did not apparently have regard 
to the difference which in ọur opinion is important between pu- 
nitive suspension and suspénsion pending inquiry which is in- 
cidental to the exercise by the trustee of his right to inauire 
into a charge of misconduct against the archakar and to dismiss 
him ina case where’serious misconduct is proved, Seshadri 
Aiyangar v. Nataraja Aiyar? cannot therefore be taken to 
govern this case. What then is the rule applicable to the case of 
a hereditary servant ina case like the preseut ? In our opinion, 
the sounder view is that no notice is required for an ad interim 
suspension pending inquiry into a complaint against a servant 
entitled to hold office during good behaviour or for life. The 
nature of the offence may be such that instant suspension from the 
functions of the office would be necessary in the interests of the 
institution and to hold that the officer could not be suspended 
without notice and without explanation received from him 
might be seriously detrimental to the interests of the temple. 


In the present case, for instance, the charge against the 
plaintiff was that he was actually found removing coins strewed 
over the deity and concealing other property which was within 
the precincts of the shrine. Wouldit be reasonable to hold 
that a person regarding whom there were good grounds of sus- 
picion of such conductshould be permitted to continue to officiate 
within the shrine giving him chances of repeating his offence 
until a formal enquiry into his conduct could be completed ? 
We are of opinion that such a view would seriously jeopardise 
the interests of the institution. The suspension must be regarded 
as incidental to the right possessed by the trustee of enquiring 
into and punishing the archakar for any offence committed by 
him and may be fairly taken to come within the purview of his 
disciplinary jurisdiction over the servants of the temple. We 
have little doubt that temple trustees generally exercise 
this right without question. In the American Cyclopedia of 
Law and Procedure, Vol. 29, p. 1485, it is observed : ** But where 

I. (1897) I. L. R. 21 M. 179. i 
*4 
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the power of removal is limited to cause, the power to suspend 
made use of asa disciplinary power pending charges is regarded 
as included within the power of removal. The power to suspend 
may be. exercised without notice to the person suspended, and the 
suspension, ‘when made in the exercise of a legal power to sus- 
pend, is irreviewable by. the courts and takes effect from the 
time that the order of suspension is issued and served’—see. also 
Dillon on “Municipal Corporations,” Vol. I, p. 332, S. 247. We do 
not mean to lay down that in every case where the tight to dis- 
miss exists, the right of suspension must necessarily be inciden- 
tal to it. ‘Such might possibly not be the case -where the right 
depends upon the construction of a statute as for example when 
the. tight of Government to deal with a Munici pal Councillor for 
inisconduct was in question—Vy1araghavachard v. The Secretary 
of » State?. The right may not exist also where the question 
depends. i upon the construction of the rules of a Corporation 
òr a quasi-corporation like a Club. But in the case of servants 
subject to the discipline of a trustee we think these analogies 
should not be applied. . 


We ate also of opinion that even if the right view should be 
that notice before suspension is essential in sucha case, the court 
should not set aside the urder where after enquiry it has been 
found that it was proper and justifiable in the circumstances, 
This- view is supported by the decision in The Kin £ Y. The Mayor 
& Council of London? where the Court of King’s Bench in Eng- 
land refused to grant a mandamus against the Common Council of 
London'to restore a clerk entitled to a life-tenure in his office on 
the ground of want of notice before suspension. See also Hals- 
bury’s Laws of England, Vol. 8, p.. 330 (para. 743). Where an 
order against an officer by his superior or. by a corporate body is 
not liable to be reviewed by the courts it will no doubt be set aside 
onthe ground of want of notice on a principle similar -to that 
applicable , to the decision of an arbitrator. But when the per- 
son affected by such an order has the right to appeal to the 
courts against it and to have the propriety of the order examined 
by.it and the court Kas found the order justified, it will be 
useless to set aside the order as it could be passed again 
immediately after giving notice. The courts will not order a 
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restoration where they can see there is good eround for Anaal 
and that the order to restore-would be without practical- and use- 
ful effect—Dillon on “Municipal Corporations” S. 254. Sucha 
case would be similar toan order passed -irregularly: by an inferior 
court which the superior court finds to be a’ proper order not: 
withstanding the irregularity. In Veytaraghavachary v. The 
Secretary of State for India? it was held that the dismissal-of-a 
Municipal Councillor for misconduct would not be set aside by 
the court merely on the ground of want of notice, if the miscon- 
duct itself is proved before it—see I.L.R. 7 M. at p. 473._ 


Mr. Ramachandrier. contends that his client is entitled to 
the profits of his office during the time that he was under sus- 
‘pension without notice. This proposition is, in our opinion, 
quite untenable as the suspension was found to be proper at tlie’ 
subsquent inquiry. The correct rule in such cases is, we think, 
that laid down at p. 1466 of Vol. 29, American Cyclopzedia: 
and in Dillon on “Municipal Corporations”, S. 247, although if: 
the order is set aside as improper he might be entitled’to. recover: 
the profits, In the result we reverse the decision of the lower: 
appellate Court and restore that of the District Munsif with costs 
bóth here and in the lower appellate court. es 





A 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


Present :—Mr. Dai Benson and Mr. Justice Sundara: 


Aiyar. i : sai ae ee, 
Pattanur Velangeri Edathil Rairi Gt ae 
_ Nambiar & others ` > .. “Appellants* >57 
-Kiloth Thazhath Vittil Narayanan 
Nambiar & others . oe aS ee T ne Respondents: - ` 


Endowmént—-Private temple—Properties of—Ownership in—Revocation ` 
of trust Competency of members of Jamily to bind future generations,- 

Properties set apart for the purposes ofa temple by a Zarwad, even: 
though the temple is a private temple as contradistinguished from a- public. 
temple, cannot be called tarwad properties; anf the karnavan cannot dis- ` 
pose of those properties as if they were tarwad Pipperties. The properties ` 
are trust properties and must continue to be regarded as trust properties. 
tntil-at any rate all the beneficiaries concerned, 4:¢., all the members of the: 
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tarwad, put an end to the temple or to the endownment, assuming they 
can do so. Rupa Jagshetv. Krishnaji Govind, 

Quere :—Whether thé members for the time being can put an end to 
the trust so as to affect future generations. 

Second appeal from the decree of the District Court of North 
Malabar in A. S. Nos. soo and 529 of 1907 presented against 
the decree of the Court of the District Munsif of Cannanore in 
O. S. No. 632 of 1909. 


The facts are given in the judgment. 

M, Kunjunnt Nasr for appellants, 

F. L. Rosario for respondents: 

M. Kunjunni Nair :—The property, not withstanding the 


endowment is arwad property. The temple is tarwad property, 
and the endowment also, therefore, is.—A. S, No, 64 of 186r. 


F. L. Rosario—submitted that it is trust property which 
nothing short of the consensus of all the members of all the 
tarwads can revoke, and is not on the same footing as ordinary 
tarwads.—S. A. 1077 of 1892; Rupa Fagshet v. Krishnajt 
Govind’, 

The Court delivered the following 

JUDGMENT :—In this case the plaintiffs and defendants 
Nos. 2 to 5 belonged to two houses, Pattanur Edam and Kiloth, 
and instituted the suit to recover certain lands from the rst 
defendant and defendants Nos. .3 to 18. 


The two houses above mentioned and another house called 
Nayarkandi were divided branches of a /¢arwad Pattanur 
Velangeri Edam. The Nayarkandi branch became extinct, 
according to the plaintiff, in 1898. The contesting defendants 
claimed the lands under a kanom from the Nayarkandi tarwad 
in 1893 anda sale which followed it in 1898, their case being 
that the properties belonged exclusively to their vendors, The 
plaintiffs’ case, as stated inthe plaint, was that the lands 
claimed in the suit belonged to five temples whose names are 
given in paragraph No. 3 in the plaint. The temples themselves, 
it is stated, belonged to the Velangeri -Edam tarwad. The 
plaint alleges that these lands being indivisible, it was agreed, 
at the partition ofthe original tarwad into three branches 
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mentioned above, that they should be managed by the senior- 
most member of all the three branches, and that he should 
conduct the affairs of the temple out of the income of the 
said properties. The District Munsif passed a decree in the 
plaintiffs’ favour for a portion of the properties claimed. 
On appeal the District Judge dismissed the suit. He found 


that the plaintiffs had not succeeded in proving that the, 
plaint property was set apart for the temples, The learned plea- - 
der for the appellants has not been able to raise any legal ob- 


jection to this finding, and we are bound to accept it. On this 
finding we are of opinion the second appeal must fail. 

=" Mr.Kunjunni Nair contends that, notwithstanding the find- 
ing, his clients are entitled to recover the lands as the joint pro- 
perty of all the three branch tarwads, urging that, on the extinct- 
tion of the Nayarkandi branch, the two other tarwads became en- 


titled to them by survivorship. We are clearly of opinion that: 


the case as set forth in the plaint is that the properties belong to 
the temples and not to the three tarwads beneficially. It is urged 
that there is no distinction between temple property and tarwad 
property as the temples themselves belonged to the tarwad. 
The temples are claimed as private temples in which the public 
have no interest, but we cannot accept the contention, even 
in the case of private temples claimed as belonging to a tarwad, 
that the properties admittedly set apart for the temples can be 
regarded as tarwad properties. Assuming that the public have 
no right in the temples, it cannot be doubted that the properties 


must continue to be regarded as trust property until at any rate. 


all the beneficiaries concerned, that is all the members of the 
three families to which the temples are said to belong, put an 
end to the temples orto the endowment assuming that they 
could do so. (See the judgment of this court in S.A. No. 1077 
of 1892 and Rupa Fagshet v. Krishnaje Govind.* 

We are unable. to agree with the ruling of the Sudder Court 
relied on by Mr. Kunjunni Nair in A. No 64 of 1861, whete the 
learned judges who decided that case would seem to have held that 
a karnavan was entitled to dispose of property belonging to a 


tarwad temple in the same manner as he could deal with proper- 


ty belonging to the tarwad itself. That ruling was not followed 
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by this court in S. A. No. 1077 of 1892 ‘referred to above. The 
Subordinate Judge from whose decision S. A.- No. 1077 Was 
preferred, had refused to follow the Sudder Court tuling and this 
court adopted his view, though the ruling in A.S. No 64 of 
1861 was not expressly dissented from. It may be open ‘to doubt 
whether, when a temple has been founded by a tarwad for the 
benefit of the family, the membets for the time being can put ‘an 
end to the trust, so as to affect those who may be subsequently 


born in the family, but it is unnecessary in this case to express 


an opinion on that point. 
It is not alleged i in this case that the allotment of the lands 


to the temples was ever revoked by the members of the three, 


tarwads. We cannot, therefore, accept the argument that the alle- 


gation in the plaint that the lands belouged to the tempie wàs ` 
tantamotint to an assertion that they were the joint property of 


the three tarwards. And we must refuse to go into the question 


whether plaintiffs could sustain a claim to the lands as the joint 
property of the three _tarwads and not the property of the 


devaswoms. 


We must, therefore, dismiss the second appeal with the costs . 


of the rst tespondent. The appellate court, in its judgment, 


gåve the contending defendants all his costs in the Mnnsif’s . 


court, The`omissionin the appellate decree to include the half 
of the commissioner's fee paid by him must be rectified. 
. [See Appu Pathar v. Kurumba Omma reported below ED] 





IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


. Present: —Sir T. Muthusawmi Aiyar, and Mr. Justice Best. 
Appu Pattar & another © l e. Appellants*. 
E v. - (and & are ki j” 
~ Sri Kurumba Bhadavali Devaswom > 
Uttama Pańampalli Kurumba Umma 2 eo Ee 
& others, oe te wae .. Respondents ` 


; ; (Plaintiffs 1 to'8). -: 
T yust—Public and private Family temple— Alienation of: temple r < 


perty, whether allowable. 


Property belonging to a private temple of a family is trust property and. 
cannot b be alienated, 


* S. Ae 1077 of 1892. ae RC 18th September, 1893. 
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Where a temple was originally a private temple there must be clear APP™ Pettar 
and strong proof of subsequent dedication to the public, to sustain a plea Kurumba 
‘that the temple is a public temple. Umma. 

i The members ofa family måy unanimously putan end toa private 
‘endowment such as a temple of the family. a 


Second appeal from the decree of the Subordinate Judge’s 
-Coùrt of South Malabar at Calicut in A. S. No. 966 of 1390, re- 
vetsing: the decree of the Court of the Distict Munsifof Nedun- 
gadi in O. S. No. 292 of 1882. 

C. Sankaran Nair for appellants. 

- K. P. Sankara Menon for respondents. 


This was a suit to set aside the sale in O. S. No. ‘454 of 
1880 on the file of the District Munsif of Temelprom and 
-also.to declare that it was not binding either on plaintiffs’ family 
-or on their Srikuruamba Bhagavati Devaswom. 

One, Achyuta Menon, the late Aarmavan of the plaintiffs’ 
tarwad, executed a mortgage deed for Rs. 1,000 to the first defen- 
dant. On Achyuta Menon’s death the 4th défendant succeeded 
to the karnavan’s office. rst defendant brought suit O. S. No. 
454 of 1880 against the 4th defendant for recovery of the amount 
‘due on the bond and „obtained a decree both against the 
property mortgaged and the 4th defendant personally.. The rst 
-defendaint took out execution against the mortgaged property. 
The sth defendant and ‘two other members intervened with 
a claim objecting that the property was Devaswom property and 
not liableto -be sold. The claim was allowed by a summary 
-order of the court dated 22nd May 1882. The rst defendant 
did not contest the order by a regular suit but proceedéd. to 
attach the lands now in suit. The sth and 6th defendants 
presented a claim against the sale, but it was rejected. The 
lands. were sold in October 1883 and rst defendant became the 
purchaser, subject to incumbrances, amounting to Rupees 7,000- 
The sth and 6th defendants thereupon brought a suit to set aside 
the sale impleading all the other members of the tarwad. It 
‘was withdrawn by them with permission to bring a fresh suit 
for the same relief coupled with a prayer for possession. They, 
‘however, brought no such suit. The present suit was brought by 
‘the plaintiffs for almost the same relief, The rst plaintiff has just 
-attained majority. The other plaintiffs ae minors represented by 


her, Fag ‘ 


+ Appt Pattar. 


_Kurnmba 
Umma. 


590 ’ THE MADRAS LAW JOURNAL REPORTS. [VOL. XI. 


The: rst defendant, denying the plaint, contended that the 
debt ju the suit aforesaid was contracted for plaintiffs’ and 
4th to roth defendants’ family purposes ; that the said sum was 
spent for the erection of the family house; that the sale in the 
said case was resisted by other defendants extept the 4th; and as 
their endeavours proved ineffectual, that the qth defendant instiga- 
ted the plaintif to institute the present suit ; and that as he had 
already transferred the said decree to 2nd and 3rd defendants he 
bad been unnecessarily made a party in the case, 


The and and 3rd defendants denied the plaint and averred 


-that a suit to set aside the sale would not lie; that the property 


was not owned by the said Devaswom and that it belonged to 
plaintiffs’ tarwad; that the debt in dispute was contracted for tar- 
wad purposes; that the suit was barred by the statute of limita- 


„tion ;.that the said decree was binding on the plaintiffs’ family ; 


and that the present suit was only an experimental one. 
The other defendants were ex parte. 
The following issues were framed :— 
1. Whether the decree in O. 8. No. 454 of i880. was spase 
against the 4th defendant as karnavan ? 
2. Whether the property sold was the jenm of the Deva- 
swom as alleged in the plaint and therefore liable to be sold for 


4th defendant’s or his tarwad’s debt ? 


3., Whether decree in O. S. No. 454 of 1880 was binding on 
the plaintiffs and whether it was the result of collusion between 


the rst and 4th defendants ? 


4. Whether the debt, which was the subject of suit No. 454 
was contracted for the purposes of the tarwad ? 


5. Whether the suit was one for declaration and whether 


“plaintiff was bound to ask for consequential relief ? 


6. Whether the suit was barred by limitation ? 
The Sub-Judge dismissed the suit. 


. On appeal to the High Court his decree was set aside on the 
‘ground that the suit was within the jurisdiction of the District 
Munsif and the plaint was ordered to be returned through the 


‘District Court as the proper court of appeal. It was refiled in 


the Tamalprom Munsif’s Court. Thence it was transferred to 
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the Nedungadpaud Munsif for disposal. He heard it. on the Appu Pattar 
merits and dismissed it with costs. Kurumba 

The Munsif’s findings were that the judgment debt in O. S. Tangas 
No. 454 of 1£80, in satisfaction of which the plaint property was 
sold, was a proper debt binding on the tarwad; that the 4th defen- 
dant, the judgment-debtor, was sued in his representative capacity 
and that the Sri Kurumba Devaswom was the private Dewaswom 
of the plaintiffs tarwad and its properties were liable to be sold 
for its legitimate debt. 

The Subordinate Judge found that the suit was not barred 
as it was brought within 12 years from the date of sale; that the 
plaintiffs were not parties tothe decree for 'which the sale was 
made, and that the 2nd to 7th plaintiffs were minors against 
whom there could be no bar of limitation. He accordingly re- 
versed the Munsif’s decree and declared that the sale of the 
plaint properties for the decree in O. S. No. 454 of 1880 was null 
and void. 

This second appeal coming on for hearing in the first in- 
stance on the 2nd March 1893 before Szy T. Muthusawmdt Atyer 
and. Parker JJ. the Court made the following 

ORDER :—The Subordinate Judge finds that the temple in 
question, though it might have originally belonged to the ¢arwad, 
has since, in the course of time, attained a quasi-public character. 
It is coatended by appellants’ pleader that the facts found do not 
warrant the conclusion arrived at. This contention appears to 
us to be well-founded. Inthe plaint there is a distinct averment 
that the temple belonged to the tarwad. It is also in evidence 
that for the maintenance of a member of the tarwad, the income 
derived from the Devaswom property was taken into account, 
and in that suit rst plaintiff was .a party. 

' The Subordinate Judge refers to the fact that during the 
temple festival a horse is exhibited at the expense of the 
Palghat Rajah, and that the Cochin Rajah makes certain offer- 
rings to the idol in the temple. It must also be remembered 
that the family was originally that of a ‘ Naduvali’ or Provin- 
cial Chief. These facts referred to by the Subordinate Judge 
ate not in themselves conclusive. There must be clear and’ 
strong proof of subsequent dedication to the public if the-institu- 
tion originally belonged to the family. 


* 5 . 
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If there was nothing more in the evidence, we should con- 
sider it necessary to direct further inquiry, but on referring to 
the plaint we find a distinct averment that the ‘temple belonged 
to the family. 

No issue was taken as to whether it was a public-or private. 


‘témple. We cannot, therefore, accept a finding at variance 


with the case-disclosed by the plaint. 

It would, however, be necessary to adjudicate upon this 
question only if the appellants’ second contention be upheld, 
It is urged by him that all the family from the year 1875 have 
united'to put an end to the endowment. No specific issue was 
raised on this point. It does not appear either from Exhibit I 
or. Exhibit IV that all the members of the tarwad were parties. 
These is also evidence that a member of the tarwad resisted an 
attachment in -1883 on the ground that the property attached 
belonged to the Devaswom. In the absence of a specific issue 
directing the attention of the parties to the matter in controversy, 
we do not consider it fair to rest our: judgment on the evidence 
casually cited in the case with reference to the other issues. 

We must therefore ask the Subordinate Judge to.try the 
following issue and return a finding:— Whether the plaintiffs’ 
family has united to put an end to the endowment?” 

No question of limitation, would arise ifit was trust property 
and if the family had not'put an end to the endowment, 
Further evidence may be taken, 

The finding is to be returned in one month from the date of 
reopening of the court after the recess and seven days will be 
allowed for filing objections after the finding has been posted up 
in this court. 

In compliance with the above order, the Subordinate 
Judge submitted finding to the following effect : that the family 
has not united to put an end to the endowment. 

This second appeal coming on for final hearing, on return to 
the order of this Court, dated 2nd March 1893, the Court 
delivered the following 

. JUDGMENT :.-The finding is that the family has not put 
an end to the endowment. 

We accept this finding and dismiss this second appeal with 


costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Abdur Rahim and Mr. Justice 
Krishnaswami Aiyar. Í 
Maharaja of Bobbili. be Appellant* 
v. i ; 
Raja Kaminayini Bangaru.and others .. Respondents. 


Hindu Law—Impartible Zemindari—Debts how far binding on successor Maharaja of 
—Hanuman Prasad’s case— Onus of proof—Enquiry by lender. Bobbili 


v. 
An unsecured debt of the Zemindar of an impartible Zemindari, not in- ea Raja 
A : z . ayin 
curred for family necessity, is recoverable from the estate in the hands of- ee i 


the next heir taking by suryivorship. [Nachiappa v. Chinnasami 1 declared 
no longer law, Raja of Kalahasti v. Achigadut; Zemindur of Karvetnagar v. 
Trustees of Tirumalai Tirupati §c. Devasihanams? followed. ] 

There is nothing in principle to confine the observations of the Judicial 
Committee in Hanuman Prasad’s case* as to the sufficiency of a bona fide 
and reasonable enquiry to the case of alienations only. They apply with 
equal torce to simple money debts as well. : 

No doubt, ordinarily something more than the mere representation of 
the borrower ig necessary to constitute reasonable enquiry on the part of 
the lender, especially when the borrower’s interests are likely to be opposed 
to those of the reversioner or the infant heir or other person whose manager, ` 
he or.she may happen tobe. , -, i 

But the representations of the borrower are not merely ‘evidence but 
may, in particular circumstances, be sufficient to shift the onus from the ` 
lender to the person impeaching the debt or alienation. [Sarat Chandra- 
Banerjee v. Bhupendra Nath Basu’ referred to.] l 

Where a brother of the last male owner and the last male owner’s widow 
were in joint possession of a Zemindari under a compromise, the same being , 
liable to be divested on adoption by the widow: Held, that the brother and 
the widow represented the estate completely and a debt contracted or alien- 
ation made by the brother must be dealt with on the footing of an alienation 
by the widow. : 

. Hanuman Prasad’s.case* explained, 

Appeal from the decree of the District Court of Natit in. 
O.S. No: 25 of 1904. 

. P. R. Sundara Atyar for appellant. 

The Advocate-General (P.S. Sivaswamt Atyar)for respondents. 
P. R. Sundara Atyar contended (i) that the suit debts incur- 
red by the uncle of the present incumbent were binding on him. 


whether they were for paying off the debt of the previous incum- 





è A. No. 150 of 1907. 26th October, rgro. 
I. (1906) LL.R. 29 M. 453. 2. (1907) I.L-R. 30 M. 454. 
3: (1909) LL.R. 32 M. 429. - (1856) 6 M. I. A. 393. 


a ` (1898) LL.R, 25 È 103. 
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oti ofbent or the peishcush, it did not matter which exactly— Koka’ 


V ' 
Raia 


Ramasamt v. Bangaru}. (ii) On the principle on which Sriramulu 


Kaminayini vV. Kristamma? proceeds, so long as the adoption did not take 


Bangaru. 


place, the powers of the then heirare unfettered and the adopted 
son can take only what remains—Mayne, S. 198; Raghunadha vw. 
Brojo Ktshoro®. That it is not necessary that a charge ought to 
be created before the debt can bind, has been laid down in Reyelle 
Fogayya v. Venkataratnama.* Charge and bond do not stand on 
different. footing—Kotta Ramasami v. Bangaru. (iii) The event 
by which the previous incumbent divested himself of the zemin- 
dari being the result of his own consent, the adopted son who 
takes as a result of the arrangement ought to pay his debts. 


The Advocate-General, for the réspondent, contended (i) 
that in cases of bonds mere inquiry will not do; actual 
application to binding purposes ought to be shown; (ii) that 
recitals in documents are not in themselves sufficient evidence 
of inquiry—Hanuman Pershad’s case® and S. 38, T.P.A. The . 
creditor must connect the debt with the debt of the previous’ 
Zemindar from. whom the adopted son takes— A akeshwar Baksh 
v. Ratan Singh®, Reference was made to Indar Chander v. 
Radha’ Kishore’; Nagendra v. Amar Chandra®. The estate’ 
taken by the intermediate incumbent pending adoption, he sub- 
mitted, was only a life estate. 


C. V. Andntakrishna Atyar for P. R. Sundara Aryar cited 
Sarat Chandra Banerjee v. Bhupendra Nath Basu? as tothe 


value of recitals and Narayanasami Naidu v. Rangam*? as to de 
Jacto possessor’s debts being binding on actual owners. 

The Court delivered the following. ; 

JUDGMENT :—The late Zemindar of Chundi, which was 
an impartible estate descendible according to the rule of.primo- 
geniture, died in 1892. On his death disputes arose between his. 
brother the 1st defendant and his widow the and defendant as 
to the succession. There was litigation between the parties. 
A compromise was entered into and embodied in Exhibit 4, 
dated the 13th April 19or. Under it both were to enjoy the 


I. (1878) I.L.R. 3 M. 145. 2. (1902) LL.R. 26 M. 143. 

3. (1873) I.LR 1 M. 69 (P.c.) 4. (Igo) 20 M. I» J. 412. 

5. (856) 6 M. I. A. 393. 6. (1896) I.L.R. 23 C. 766. (P.C) 
J. (1892) LI.R. 19 C. 507 (P.C.) 3. (1903) 7 C-W.N. 725. 

g. (1898) I.L.R, 25 C. tog at 108,- 10. (1907) 17 M.L.J. 484. 
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zemindari in common and, in case a son was born to the rst Maharaja of 
defendant, the 2nd defendant was to adopt him. A son was Robbil 
born to the rst defendant in February 1903 and adopted by the Canin oink 
2nd defendant on the 27th of June 1903. The adopted son is Bangaru. 
the 3rd defendant, represented by the Court of Wards. The 

plaintiff sued to recover a sum of Rs. 7,000, with interest there- 

on under the promissory note, Exhibit C 2, dated the 16th 
September, 1901, executed by defendants Nos. r and 2 on the 

liability of the Chundi estate in the hands of the 3rd defendant. 

The 3rd defendant admitted a part of the claim. The 

District judge passed a decree in respect of it and dismissed 

the suit as regards the zemindari as against the 3rd defendant. 

The present appeal by the plaintiff relates to the amount disal- 

lowed. The District Judge based his dicision on the authority 

of the judgment in Nachiappa Chettiar v. Chinnasami Naicker 1 

which held that in the case of an impartible zemindari, the unse- 

cured debt of the zemindar not incurred for family necessity was 

not recoverable from the estate in the hands of the next heir 

taking by survivorship. The principle of the decision must be 

held to be no longer good law. See Raja of Kalahastiv. Achi- 

gadu Z and Zamindar of Karvetnagar v. Trustees of Tirumalat, 
Tivupatht,cic., Devasthanams*.'The ground of the District Judge's 
judgment being erroneous, it becomes necessary to consider the 

3rd issue which raises the question whether a debt contracted 

by the rst and and defendants not secured upon the estate is 
nevertheless binding upon it. The District Judge has given 

no finding but hehas recorded the evidence. We think it un- 
necessary to send the case back as both sides have agreed that 

we may deal with the issue. 


Before, however, going into the evidence, it is necessary to 
deal with the legal contentions that were raised in connection 
with this issue. The first point to be noticed is whether the 
debt not having been secured upon the estate by the rst and and 
defendants, the estate in the hands of the 3rd defendant,who has, 
on adoption, divested them of the zemindari, under the Hindu 
Law, can be made liable. The learned Advocate-General, who 
appeared for the 3rd defendant, admitted that Reyalle Fogayya v. 
a ee ee ea ee ee 


1. (1906) LÈR. 29 M. 453. 2. (1907) LLR. 30 M. 454. 
3- (1909) LLR, 32 M. 429. 
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Venkatarathnamma’? was against him and did not seriously dis- 


‘pute its authority. Although the execution of a promissory note 


by the rst and and defendants might suggest prema facze that the 
creditor looked to their personal credit, it would be competent to 
him to sliow that the estate was intended to be bound as well-in 
the circumstances of the case. In the case of the present loan, the 
estate was heavily involved and the very fat of the rst and and 
defendants being both ‘required to execute the promissory note 
‘shows, that, if the loan was made after the due enquiry as to the 
purpose being of a character binding upon the estate, there can 
be: no difficulty in coming tothe conclusion that the creditor 
looked to the estate for repayment and not merely to the personal 
credit of the rst and and defendants. Mr. Sundara Aiyer for the, 
appellant has argued that apart from the evidence of ‘the actual 
application of the loan, he is entitled to a decree binding upon 
the estate because the loan was made after reasonable enquiry 
as tothe purpose. The Advocate General, however, raised a 
question that the decisiou in Hanuman Pershad Panday v. Mus- 
summut Baboo Munraj Koonweree*, as to the sufficiency of a rea- 
sonable enquiry to validate a claim against the estate inthe 
hanils-‘of a manager should not be extended to loans unsécired 
upon the estate. His argument was that it is only where’ the 
widow or other limited owner of an estate or the managér.of a 
joint family or guardian of an infant heir alienates the estate in 
some form that dona fide enquiry and the satisfaction of the 
creditor as to reasonable‘ necessity have beén held sufficient to 
justify the alienation. But we see no ground’to limit the deci- 
sion in that case in this manner. There is nothing in principle 
to confine the observation of their Lordships as to the sufficiency 
of a bona. fide and reasonable enquiry to the case of alienation, 


‘In the case of Kotla Ramasawmy Chetty v. Bangaru Seshamma 


_Nayanivaru’, both Mr, Justice Kernan and Mr. Justice Muthu- 


swami Iyer were of opinion ythat the dicta of the Privy Council 
applied with equal force toa simple Joan as well as alienation. 
Mr. Justice Kernan observed of Hanuman Pershad Panday'y, 
Musammut Babool Munray Koonweree?: The case dealt with was 
one of an express charge and so it was in very many other cases, 


I. - (Igo) 20 M.LJ. 412.. : -2. (1856) 6 M.I.A. 393. 
3. (1878) LLR 3:M. 145." 
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The principle, however, to be applied, whether in sespect of an Maherale of 
express charge, in writing, or by deposit, or of a loan of::money Ea 
to or other debt created by, a manager without such: express Kaminayini 
charge, isthe same.” After referring to the sufficiency of due Bangaru, 
and: proper enquiry the learned Judge proceeds to add: «The 

same principle applies to a simple loan or debt. In each case the 
manager acts as agent of the family and his acts are subject to 

the same consideration and question. In point of principle and 

law, the simple loan and the express charge require the same 
foundation to bind the family and the estate” (pages 148 & 149). 

Mr. Justice Muthusawmst Atyar observed at page 161, with refer- 

ence to a debt not secured upon the estate by the de facto poligar 

but sought to be recovered from the rightful successor: “It is. 

true that though there was no real necessity for the debt, the 
plaintiffs should not fail if their claim were within the equity - 
recognised by Hanuman Pershad Panday v. Mussummut Baboot 
Munraj Koonweree.” This being the law, the only question that 

we have to consider in the case is, whether, as contended by the 
learned vakil for the appellant, there was a reasonable and bona 

fide enquiry by the lender as to the purpose of the loan. The 
learned Advocate-General contended that the enquiry contem- 
plated by the Privy Council is one independent of the represen- 
tations of the borrower, in that such representations, even if evi- 
dence, are not in themselves sufficient to discharge the burden 
which rests upon the creditor of showing a reasonable enquiry 

as to the binding nature of the purpose for which the loan is 
contracted. In Hanuman Pershad Panday v.'Mussummut Babool 
Munraj Koonweree?, the Privy Council said at pages 419 and 420 

of the report: ‘The representations by the manager accompany- 

ing the loan are part of the ves ges/z and as the contemporaneous 
declarations ofan agent, though not actually selected by the 
principal, have been held to be evidence against the heir: and as 

their Lordships are informed that such rima facie proof has 

been generally required in the Supreme Court of Calcutta between 

the lender and the heir where the lender is enforcing his security 
against the heir, they think it reasonable and right that it should 

be required.” The foregoing extract from the judgment of their 


Lordships makes it abundantly clear that the representations óf 
a 


T. (3856) 6 M.I,A, 393° 
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Mataral, ofthe borrower are not merely evidence but may, in particular 


Bobbilf 
ian 


circumstances, be sufficient to shift the onus from the lender to 


R r $ ; x x 
Kamisapini the person impeaching the debt or alienation. The above prin- 


Bangaru, 


ciple has been accepted by the courts in India, In Sarat Chandar 
Banerjee w. Bupendra Nath Basut, Chief Justice Maclean ap- 
lied the rule above enunciated to the case of a loan toan executor 
not governed by the Succession Act. We wish, however, to 
guard ourselves from being supposed to lay down the rule that the 
representations by the borrower are generally sufficient. In many 
cases the interests of the borrower are likely to be opposed to those 
of the reversioner or the infant heir or other person whose mana- 
ger he or she may happen to be, and in such cases reasonable 
enquiry should not be limited to the representations of 
the borrower, and S.38 of the Transfer of Property Act 
seems to require, in addition to good faith, reasonable care 
in ascertaining the existence of circumstances alleged by the trans- 
feror of iminoveable property. This section, if deemed to enact 
a rule as to reasonable enquiry, in excess of what is required 
by the Priviy Council in Hanooman Pershad’s case?, cannot over- 
tide the Hindu Law as settled by the Privy Council. See 
S. 2, Clause (g). But it may well be taken to indicate that 
ordinarily something more than the mere representation of the 
borrower is necessary to constitute reasonable enquiry on the 
part of the lender. 


. Taking the law to beas above indicated, we have to see 
how the facts stand in this case.. It is perfectly clear that at the 
time of the suit loan, there was a debt due of a lakh and a half. 
recoverable from the estate. The Advocate-General did not 
practically dispute this. Exhibit A, G 2, which is a draft 
mortgage-deed dated 8th of October, 1901, is sufficient evidence 
of the liability. By the letter Exhibit D dated roth September, 


1901, the rst defendant asked for a loan ofa lakh and a half, 


There can be no doubt that this loan was applied for to nieet 
the liability which was enforceable against thé estate. In the 
same letter the rst defendant applied for an immediate loan, of 
Rs. 7,009 on account of urgency to meet a decree debt and other 
debts out of the debts amounting toa lakh and a half that were 
recoverable from him. Before the date of the loan the defendant’s 


I. (1898) I.I, R. 25 C 103. 2, (1856)6 M. I. A. 393, 
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agent had been sent to the plaintiff to répresent the urgency. Mane 
‘The 2nd defendant, examined as the plaintiff’s witness No. 3, Bobbili 
says that the loan of a lakh and a half was absolutely necessary nee 
and that the amount of the suit pro-note was also comprised in cane i 
the said Joan. The witness also adds : “ AsI told him (Narasim- 

mayya) that money was urgently needed, he spoke to ‘Maharaja 

of Bobbili at Madras on my behalf about the urgency and caused 

money to be advanced.” The 2nd witness for the plaintiff, his 

second manager, says: “From my enquiries I came to know 

that defendants Nos. rand2 had a necessity to borrow and I 

was satisfied with the necessity for borrowing money.” 


It is true he is now unable to give any details of the debts. 
But we are on the whole satisfied, in the circumstances of this 
case, that even‘apart from the representations of the borrower, 
there was enquiry under S. 38 of the Transfer of Property 
Act by the lender which was reasonably sufficient to justify the 
loan so as to make it recoverable from the estate. It is unneces- 
sary to consider the contention of Mr. Sundara Aiyar that, as the 
rst defendant was, at the time of the loan, the full owner of 
the estate, the amount is recoverable from the estate in 
the hands of his successor apart ‘from any necessity or 
reasonable enquiry as to the purpose of the loan. It is 
difficult to treat the ist defendant’s estate, which was liable 
to be divested on adoption by the 2nd defendant and which has, 
as a matter of fact, been so divested, as an absolute estate for 
purposes of validating loans or alienations by the holder of the 
estate. (See the judgment in Second Appeal No 92 of r9c8). It 
is, however, unnecessary to-express any opinion on this point 
But we cannot agree with the learned Advocate-General’s argu- 
ment that the estate of the rst defendant should be treated on 
the same footing as that of the holder of.a life estate, If that 
were the true view, an alienation for whatever purpose would be 
inoperative .beyond the. date on which the estate was divested. 
This is not in accordance with the tenor of the observations of 
the Privy Council.in Raghunatha v. Sri Brozo Kushore. * 
(See also Mayne’s Hindu Law, S. 198.) The analogy of the rst 
defendant’s estate is rather to that of a limited owner like a widow 
than that of a life owner. There is a vested reversion or remainder 





I, (1878) LL.R. 1 M. 69 (P.C.) 
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where thereis the life estate, But both in the case of the 
widow and the case of a person in the position of the rst defen- 
dant, the holder for the time being represents the estate com- 
pletely. Ifa debt or alienation by a widow for purposes would 
bind the reversion, it stands to reason that a debt contracted or 
alienation made by the yst defendant must be dealt with on the 


same footing. We, therefore, allow the appeal with costs here and 
in the court below. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Sundara Aiyar, 


Acha Ranganaikammall at Plaintif" 
v. 
Acha Ramanuja Aiyangar and others .. Defendants. 


Hindu Law—Marriage—Marriage expenses—Right and duty to give 
girl of deceased Hindu in marriage—Mother's Right to be paid for expenses— 
Contract Act not exhaustive—S 69—Interest—Pecuniary interest. 

The mother of a Hindu girl whose father is dead being the proper 
guardian of the person of the girl is entitled to select a bridegroom for her 
and to give her in marriage; and in order to entitle her to do so itis not 
necessary for the mother to show that her father-in-law wrongly and im- 
properly refused to perform the marriage. 

The mother is entitled to be paid the reasonable expenses of the mar- 
riage of her daughter by the husband’s coparceners. The liability is one that 
arises under the Hindu Law and not under the Contract Act. The Contract 
Act is not exhaustive, and S.69 of the Act applies to cases of pay- 
ment to a third person and not to a case where a person is bound under the 
law to make a payment directly to the person who has incurred the expense, 
The interest referred to in S. 69 is pecuniary interest. 

The texts relating to the duty of the father’s co-parceners to give away a 
deceaed Hindu’s daughter in marriage deal only with the religious rite of 
making the gift or danam of the bride; they are only directory and not 
obligatory even froin a religious point of view; they create no legal right or 
obligation; they do not prescribe any special rules with respect to selecting 
a bridegroom or of disposing ofa girl in marriage (as opposed to the cere- 
monial act of giving) ; and, consequently, the right to select a bridegroom 
vests in the guardian of the girl as pirt of the general rights of guardian- 
ship. 

Case stated under S. 69 of Act XV of 1882 by the Chief 
Judge of the Smal} Cause Court in Suit No 401 of 1909. 


The facts are sufficiently given in the Judgment. 
T. R. Venkatarama Sastri for the plaintiffi—The only text} 
governing the matter is :— 
frat frat wel Blatt aged Aaa TAT | 
HAI: FAA THA: Te: Te It 


*Referred Case No, 4 of tgIo. igth April 1911 
fYagnavalkya. Ch. II. Ss. 63. 
f See the text quoted in the footnote at p. 601. 
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There is no text as to guardianship in Hindu Law 
except that contained in the verse cealing with who. can 
givea girl in marriage. That text says after reciting vari- 
ous persons, that in the absence of each prior person the next 
succeeding person can give. Mother is the natural guardian— 
Namasivayam v. Annammat', (Sundara Atyar J.—Cannot the 
absence of any ruleas to guardiauship be owing to ancient Hind» 
Law having contemplated only a joint Hindu family?] Might be. 
The mother’s right to give her daughter in marriage was recog- 
nised from the earliest times —Strange’s Hindu Law, Edn. 1830, 
p. 71; Kristo Kissor Neoghy v. Kader Moye Dossei 2; Bhikno Koer 
v. Chamela Koer? ; Jumoona Dassya v. Bamasoondari*; Shridhar v. 
Hiralal Vithal*; Harendra Nath v. Brinda Rant" ; Trevelyan’s 
Hindu Family Law, pp. 219 and 220. It seems that so far as the 
mother is concerned that text is not strictly in force. [S. Atyar J.— 
The context in which the text appears shows that it concerns it- 
self with the mode of performing marriages and not the right to 
give in marriage], Mayne’s Hindu Law, 7th Edn., S. 211, at p. 
273, says that first the tather and then the mother has the right 
of guardiavship. The text has been understood to lay down only 
a duty and not necessarily laying down an order—Khushalchand v. 
Bhaimant?; Venkdtacharyulu v. Rangacharyulu*; Mulchand 
Kuber v. Bhudra®. The object of the text is given in Vaskuntam 
Ammangar x. Kallapiran Atyangar?® as the celebration or 
the marriage. Vide also Vatkhuntam Ammangar v. Kallaptran 
Atyangar*. 





[* CE the following text froin Mahabarata Adi Parva. Ch. 242, Kumbha- 
konam Edn. of 1¢c6. Slcka 3 
Hratateg Aa Wat Atal ages Ta aT | 
i A A e ` a 
Tag: twat gular ea g Fat Ta: I 
The meaning is: “ In the case of a girl, the father, the brother, the 


mother, the maternal uncle, the paternal grandfather, the paternal uncle 
are the persons who are entitled to dispose (her) of in marriage.’’—ED.] 


I. (1869) 4 M. H. C. R. at p. 343, 2. (1878) 2 C. L. R. 583. 


3- (1897)2 C. W. N. 191. 4. (1876) 1 C. 289 (P.C.) 

5. (1887) I. L. R. 12 B. 480. . 6. (1898) 2 C. W. N. 21. 

7. (1886) I. L. R. 1I B. 247. 8. (1890) I. L. R. 14 M. 316, 324. 
9. (1897) I. L. R. 22 B. 812. Io.. (1900) I. L. R: 23 M. 512, 


II. (1902) 1. L. R. 26 M. 497- 
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T. Ethsraja Mudaliar for the defeudant.—Although the 
mother may be the natural guardian she has no right to give her 
daughter in marriage in preference to the male relations. 
[S. Atyar J.—Is not the right of giving in marriage one of the 
incidents of natural guardianship?] In this particular case, the 
family being undivided the male relations of the husbana must 
have the preferential right. Therule that the mother has the 
natural guardianship means that she has the tight to custody, 
Other rights vest in the uncle etc,—Mayne. P. 273. LS. Atyar J.— 
That ielates to the uncle’s right to hold the minor’s property.] 
Ram Bunsee Koonwaree v. Soobh Koonwaree’, This decision and 
the next understand the text as dealing with the right of dis- 
position in marriage apart from rights of gua rdianship—Nanabhat 
Ganpathraov. Janardhan Vasudeo®. I refer to the observation at 
P. 142 in Brindaban Chandra Kurmokar v. Chundra Kurmokor3 
and to Venkatacharyulu v, Rungacharyulu* at p. 324. The ob- 
servations in Vatkuntam Ammangar v. Kallapiran® at pp. 515 
and 517 arein my favour. On the applicability of S. 69 of the 
Contract Act, see Subramania Azyar v. Rungappa Reddit’, on 
“interest” meaning only pecuniary interest. l 


T. R. Venkatarama Sasiri, in reply, referred to the passage 
in Macgnagten’s Precedents, Vol. I, P- 204, as the passage cited 
in Ram Bunsee v. Soobh Koonwaree?. S. A. 566 of 1899, ‘lawful,’ 
means proper. Tulsha v. Goful Rat. Pollock in his notes to 
S. 69 of the Contract Act says that in India interest need not be 
confined to pecuniary interest alone. 

The Court delivered the following 


JUDGMENT.—This is a reference by the PréSidency Small 
Cause Court in a suit instituted by the mother of a minor Hindu 
girl against the undivided coparceners of her father to recover 
the expenses of the girl’s marriage defrayed by the mother. 

The question referred to this court is: “Is the widow ofa 
deceased member of an undivided Hindu family entitled to per- 
form the marriage of a daughter of the deceased, when the 
father of the deceased and the other male members of the family 





I. (1867) 7 W. R. 321 Š 2. (I886) I. L. R. 12 B. 110, 
3- (1885) I. L. R. 12 C. 140, 142. 4 (1890) I. L. R. 14 M. 316, 324. 
§- (1902) I.L.R. 26 M. 497. , ‘6. (1909) I. L. R. 33 M. 232. 


7 (1884) LL.R. 6 A. 632. 
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have not wrongly or improperly refused to perform such marriage, pers 
and to recover the reasonable expenses of such marriage out of v. 

the joint family property?” The letter of reference sets out the ATPa 
facts as follows :— f 

“ The plaintif is the widow of one Sudarsana Aiyangar 
deceased, who was the son of the first defendant and brother of the 
other defendants and undivided from them. Plaintiff had a daugh- 
ter Lakshmi by the deceased, aged 10, who was asked in marriage 
for one Sundar Ramanuja Aiyangar. The marriaze was agreed 
upon by allthe patties and the Nischithartham or betrothal cere- 
mony was performed by the Ist defendant at his own exoense 
and a day was fixed for the mdrriage. Before the marriage day 
arrived the father of the bridegroom wrote to the rst defendant 
demanding that certain properties should be given by him to the 
boy. The rst defendant did not wish te comply with this 
demand and proposed to give the girl to another bridegroom 
to whom plaintift objected « on the ground that he was a widower 
of 34 years of age. 

Thereupon the plaintiff herself entered into negotiations with 
the family of Sundara Ramanuja Aiyangar, the bridegroom first 
proposed, and carried out the marriage of her daughter with him 
without callirg upon the defendants to perform it, and without 
proper notice to them of her intention. The plaintiff seeks in 
this suit to recover the expenses incurred by her in performing 
this marriage. The learned judge found that the defendants 
did not improperly or wrongfully refuse to perform the marri- 
age of the plaintiff’s daughter and held that the plaintiff was not 
therefore entitled to perform the marriage herself and to demand 
the costs of so doing from the defendants; and he acco-dingly 
dismissed the suit with costs.” ; 

The learned :st and znd Judges of the Small Cause 
Court were of opinion that the plaintiff is not entitled to 
recover the expenses from the defendants; while the 3rd Judge 
is of a contrary opinion; the ground on which the former 
opinion is based is that the rst defendant,the father of the deceas- 
ed had a preferable right to select a bridegroom for the girl and 
dispose of her in marriage and as he did not wrongly or improper- 
ly refuse to perform the marriage the widow acted wrongly in 
performing it herself. 


Ranganaik- 
atnial 
v. 
Ramauuja 
Aiyangar. 


604. THE MADRAS LAW JOURNAL REPORMS, [VOL xxi. 


The first question we have to decide is whether the plaint- 
tiff was entitled to perform the marriage of her daughter in ‘the 
circumstances set out inthe letter of reference. The rules of 
Hindu Law on which the answer to this questionimust depend are 
by no means clear.Ordinarily it would be regarded as the function 
of the guardian of a minor girl whoever that person might be,to 
arrange for her marriage and to select the bridegroom. The:Hin- 
du Law, however, contains very little authority on the question 
of guardianship—Mayne’s Hindu Law, S. 2.11. There are some 
texts relating to the persons who are to-givea girl in marriage 
which have often been referred to in deciding who is entitled to 
select a bridegroom and which have to be considered in this case. 
We shall first refer to the state of the authorities on the question 
of guardianship. The texts cf Hindu Law refer only to the 
property and not to the person of the minor. According to Manu, 
it is the duty of the Sovereign to protect the property of minors. 
See chapter VIII, S. 27. The same rule is laid down by Vishnu- 
Sankha and Likhita, Baudhyayana and Katyayana. Sce Cole- 
brook’s Digest, Volume II (1874 Edn.), pp. 575-76. According 
to those texts, noneof the relations of the minor has a 
right to be the guardian, but the king is to appoint a proper 
person to protect the miuor’s property. Jagannatha says: “ But 
it should be here remarked that’ the property of a minor 
should be entrusted to the heirs and the rest appointed with 
his concurrence, or if the infau: be absolutely incapable of 
discretion, with the consent of a near unimpeachable friend, 
such as his mother and the rest.” And again, commenting 
on the text of Katyayana enjoining undivided kinsman of an 
infant son not to divide the common estate until the minor at- 


‘tain majority, he says: “ In practice, the mother is the guardian 


of the minor and all his property * * If the widow be old and 
incapable of governing her own conduct there is no harm in 
permitting the estate to be guarded by kinsmen selected by her, 
forit is only directed that a widow and the rest shall guard the 
property by any possible means.” Thus it is observable that the 
mother’s right of guardianship was recognised very early. Mr. 
Macnaughten in his Principles of Hindu Law, page 103, ob- 
serves : “A father is recognised as the legal guardian of his chil- 
dren where he exists, and where the father is dead, the mother 
mav assume the guardianship. But where the duties of mana- 
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ger and guardian are united, she is in the exercise of the former 
capacity, necessarily subject to the control of her husbands rela- 
tions and with respect to the minor’s person likewise there are 
some acts to which she is incompetent such as the performance 
of the several initiatory rites, the management of which rests 
with the paternal kindred. In default of her an elder brother of 
the minor is competent to assume the guardianship of him. In 
default of such brother the paternal relations generally are en- 
titled to hold the office of guardian, and failing such relations, 
the office devolves on the maternal kinsmen, according to the 
degree of proximity. But the appointment of guardian univer- 
sally rests with the ruling power.” Sir Thomas Strange, in his 
book on Azndu Law published in 1830, Vol. I., p. 71, says that 
the king is to an extent beyond what is recognised by us in our 
Courts of Chancery, the universal superintendent of those who 
cannot take care of themselves. in this capacity, it rests with 
him, that is with the judicial power exercising for him this 
branch of his prerogative, to select for the office the fittest ameng 
the infant’s relations, preferring always the paternal male kindred 
to a maternal ancestor or female. It is stated that, in practice 
the mother is the guardian, but as a Hindu widow is herself 
liable to the same sort of tutelage, it is more correct to regard 
her as a proper person capable of being consulted on the appoint- 
g, the concurrence 
of the minor himself is not to be disregarded—all which only 
shews how much the choice isa matter of sound discretion.” 
Mr. Mayne says—see S. 211 : “The father and next to him 
the mother is his natural guardian. In default of her, or if she 
is unfit to exercise that trust, his nearest male kinsman should 
be appointed.” Mr. Trevelyan also observes : “ The Hindu Law 
does not seem to prescribe any positive rules with respect to the 
rights of guardianship, but by practice and custom the rights of 
certain relations of a Hindu minor have now almost acquired 
the force of law. For instance the rights of the father, and of 
the mother after the death of the father, have been so 
long and universally acknowledged as to be now indispensable ” 
(p. 64). In Moodookrishna Natick v. Tandavaraya Naick * 
the--Sudder Court held that the mother may act as 


ment of one, aud if of competent understandin 
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guardian at partition. On these authorities it may be taken 
as clearly established that the mother is entitled to the 
guardianship of a minor boy or girl after the father and that the 
paternal kindred are postponed to her. Where the family is 
undivided the surviving coparceners of the father would, no 
doubt, be entitled to hold possession of the family estate until 
partition but this does not affect her right of guardianship in 
other respects—see Namastvayam Pillai v. Ammani Ammal’; 
K. Venkatasubbiah v. Y. Narasappa?. The right to give a girl 
in marriage should ordinarily be regarded as part of the general 
right of guardianship unless it be expressly vested by lawina 
different person (see Sherdar v. Hira Lal Vitha Lal?) and the 
mothers? right to select a bridegroom would be prior to that of 
any of the paternal dayadis of the deceased father. 

We have therefore next to examine the texts* relating to the 
marriage of a girl. These are collected in the Vyavastha Chan- 
drika of Shyama Charan Sirkar, Vol. II, pp. 445 to 447. The 
principal text isthat of Yagnavalkya, Slokas 63 and 64: “A 
father, pateraal grandfather, brother, sakulya, the mother 
likewise are the givers of a girl in marriage. The right to do so 
devolves on them successively so that, on the failure of the 
first, the next in order is entitled to perform the ceremony 
if of sound mind.” The expression translated ‘ on failure ” ig 
“ nasay”? which means lit-rally “on the death” but it is explained 


that the same rule applies to absence ina distant place. The 


verse occurs in a context relating to the ceremonies to be per- 
formed at the marriage. The text goes on to say : ‘(Tf they do 
not give her in marriage they become guilty of destroying the 
embryo at every menstruation of the damsel. The prescription of 
spiritual penalty often indicates in the Hindu Law that the 
obligation is not a legally binding one. Vignaneswara observes : 
“ This, however, must be understood in the caseof a bridegroom 
endowed with the qualities as mentioned being procurable.” 
The word translated into ‘procurable” by Shyama Charan 


Sircar is “samb kav ” which literally means “on the happening.” 


This shews that the obligation is * * seek out a 


bridegroom but only to make the gift ofthe bride to a bride 


: * See the verse p. 601. 
I. (1869) 4M. H.C. R. 342. 2. (1866)3 M. H. C. R. 116, 
3. (1887) I. L. R. 12 B. 480 at p. 484. 
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groom when he is available. Ifthe relations mentioned in the Rafiganaik: 


text neglect their duty the girl is after the lapse of a certain 
time entitled to give herself in marriage toa bridegroom. Having 
regard to the language and the context, certainly it is doubtful 
whetheron its proper construction the text does not relate 
-merely to the ceremonial act of ‘giving so as to make'the 
religious rite most efficacious although it is true that it has been 
assumed in several reported cases andin the writings of some 
modern authors on Hindu Law, to include the right of 
disposing of the girl by selecting a bridegroom for her. 
Kamalakara, in his Nirnaya Sindhu, in commenting on the 
text says that ‘‘when the father is dead, if the brother 
of the girl be asamskirtha, that is “ uninitiated,” the mother 
should make the gift,” which indicates that in the author’s 
view ceremonial competency is what the text deals with. 
. It will be noticed that the author prefers the mother to the other 
sapindas of the girl’s father. Narada and Vishnu have also got 
texts similar to Yagnavalkya though Narada places the maternal 
grandfather and the maternal uncle before the sakuylas and the 
mother, and Vishnu also places the maternal grandfather before the 
mother. The language of all these texts is, moreover, that of an 
obligation laid on the relations mentioned and not of a right con- 
ferred on them. This was theview taken in Venkatacharyulu v. 
Rungacharyulut, Where the obligation is one enforceable in 
law, it would no doubt follow that the person under obligation 
has also a corresponding right to perform the act which he is 
bound to do, but it can hardly be held that any ofthe persons 
mentioned in the texts can be legally compelled to give the girl 
in marriage or be cast in damages for failure to do so—see Nama- 
sivaya Pillat v. Ammani Ammal?. The consequence attacbed to 
the failure according to the Hindu Law, is, as already observed) 
that the person failing will be guilty of a heinous sin—a pro- 
nouncement which would indicate that the obligation is only a 
moral and not alegalone. It has also been held that the provi- 
sion as tothe proper person to be the giver of the girl is only 
directory in its character (see Kusalchand and Lalchand v. Bat 
Manu? and Venkatacharyulu v. Rungacharlu) both ot which 
cases relate to the invalidity of the marriage in consequence of 


, I, (1890) I.L R. 14 M. 316. 2. (1869) 4 M.H.C.R. p. 339 at p. 344. 
: 3. (1886) I,Jj.R. 11 B. 247. . i 
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Ranganaik- the gift having been made by the mother without the consent of 
ammal > 


v, 
Ramanuja 
Aiyangar. 


the father. A contrary interpretation ofthe texts by holding 
them to be obligatory with reference tothe proper person to 
make a gift ofthe bride would work serious inconvenience in 
practice, ln practice, as a matter of fact, the mother is the person 
who exercises the right of choice of a bridegroom when the father 
is dead. That such isthe case whenthe family is divided or 
when she is not living with the undivided dayadzs of her hus- 
band there can be no doubt although the texts of Yagnavalkya and 
other Smriti writers do not make any distinction between a divi- 
ded and an undivided family. We are inclined to hold that the 
texts really dealonly with the religious rite of making the 
gift or damam of the bride; (see 4 M.H. C. R., p. 344); that 
they are only directory and not obligatory even from a religious 
point of view; that they create no legal right or obligation ; that 
they donot prescribe any special rules with respect to select- . 
ing a bridegroom or of disposing of a girl in marriage (as op- 
posed to the ceremonial act of giving’, and that the right to select 
a bridegroom must therefore be taken to vest in the guardian of 
the girl as part of the general rights of guardianship. In Maka- 
ranee Rambanst Kunwari v.. Maharanee Subba Kunwarz1, where 
the question was whether the step-mother was entitled to the 
custody of. her step-daughter with a view. to giving her in mar- 
riage in preference to the paternal grand -mother of the girl, 
Lock and Macpherson JJ. no doubt observe : ‘* We are inclined 
to think that the texts already referred to lay down a special rule 
with respect to the right to dispose of a girl in marriage, different 
from the right of guardianship.” The learned Judges, however, 


_abstained from deciding the point as they held that “the paternal 


grandmother had the preferable right of guardianship as she was 
more nearly related to the girl than her step-mother.” The 
dictum in the above case was adopted by Farran J. in Nanabhat 
Ganpatrat v. Fanardhan Vasudev 2 but the learned Judge was 
dealing with the right ofthe father ofa girlas against the 
mother and the question arose before him, moreover, in an appli- 
cation by the father for ad znéer¢m injunction restraining his 
wife from performing the daughter’s marriage, pending the suit for 
a declaration of his right of guardianship. It is further not cleat 
from his judgment that he did not intend to decide the question _ 

I. (1867)7 W. R. 321 - 2. (1886) I.L.R. 12 B. 110. 
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on the ground of the father’s superior right of guardianship, for Ranganaik- 
he observed : “I am unable in the absence of authority, on a rule on 
of this kind, to hold, that the plaintiff has forfeited his “Aivanger 
parental right to give his daughter in marriage, or that the de- 

fendants are justified in marrying her without her father’s consent 

and against his wish—that important question must be decided 

when the case comes on for hearing.” For the reasons already 
mentioned we doubt the correctness of the dictum of the 

Calcutta High Court in Maharanee Rambanst Kunwari vV. 
Mehemnu Subba Kummart*. 


“But assuming that the above mentioned texts propound 
a-special rule with respect to the right togive a girl in marriage, 
we agree with the view expressed in 4 M.H.C.R. at p. 343, 349 
that they are obsolete so far, at any rate, as the mother’s right is 
concerned, In that case the divided brother of a deceased Hindu 
sued the widow fora declaration of his independent legal right 
to give in marriage her infant daughter toa person of his own 
choice without her intervention. It was enongh for the purpose 
of the case to decide that he had no such unqualified right, and 
the court consisting of Scotland C. J. and Innes J. abstained from 
deciding more. But their observations show that in their 
opinion the mother’s right to select a bridegroom is superior to 
-the brother’s. They observe: “The strictly legal position and 
rights of the defendant (z.e., the mother) asthe guardian of her 
daughters and the possessor of her husband’s property presents 
still stronger grounds of objection in opposition to the plaintiff's 
-claim. It was conceded in argument that the law has always 
recognised a mother’s right to be the guardian of her minor son 
or daughter upon the death of her husband in preference to 
“his kinsmen. Such a recognition is very inconsistent with the 
disposal of her daughter in marriage by her husband’s brother or 
other relations without reference to her and tends forcibly to 
“support the view we have expressed with respect to the state of 
dependency imposed on women, Thus the recognition of her 
. position as guardian militates against the law ever having given 
the exclusive right confended for. But now that the texts 
declaring such a state of dependency have become, as did the 
“Roman law relating to the Fatela Mulzebris obsolete and a 

I. (1887) 7 W. R. 321. 
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woman acts independently as guardian and such acts are per- 
fectly legal, it would amount to almost an absurd contradic- 
tion to hold that although competent and capable to be guardian 
a mother has no right to be consulted in the choice of a husband 
for her daughter.” In Krishto Kisser Nughy v. Kadar 
Moye Dossi ? and Shirdhar v. Hiralal? the right of both 
parents to bestow a girlin marriage was regarded as being 
stronger than, and of a different character from that of other 
persons. In Zulshe v. Gopal Rat ? it was held that the mother 
is the “ most natural and proper person” to arrange for the 
marriage of a girl and in Kaulesra v. Forat Kasanndham* even 
an outcasted mother was held not to have forfeited her right of 
guardianship. 


We are, therefore, of opinion that the plaintiff as the proper 
personal guardian of her minor daughter was entitled to select 
a bridegroom for her and to give herin marriage and that in 
order to entitle her to do so it is not necesscry for her to show 
that the father of the deceased wrongly and improperly refused 
to periorm the marriage. In the present case, on the facts 
stated in the letter of reference, her act must, in any event, be 
regarded as proper, as the choice of the bridegroom had been 
approved by the ist defendant. This view is in accordance 
with the decision of this court in S. A. 566 1889 where Collins 
C.J. and Parker J., held that the mother could not be held to be 
acting in fraud of the rights of the father when the latter had 
approved of the bridegroom, and the only difference between him 
and his wife was regarding the amount of money that should be 
received as bride-price. 

We now proceed to deal with the second question, namely, 
“ whether the motheris entitled to recover the reasonable ex- 
penses of such marriage out of the joint family property.” ‘The 
decision of this question has been made by the learned Judges of 
the Small Cause Court to rest.on the applicability or otherwise 
of S. 69 of the Indian Contract Act. ‘That section lays down that 
“a person whois interested in the payment of money which 
another is bound by law to pay and who therefore paysit is en- 
titled to be reimbursed by the other.” It is undoubted law that 


X. (1878) L. R. 2 C. 583. 2. (1887) I. L. R. 12 B. 480. 
3. (7884) I. L. R. 6 A. 632. 4. (1905) I, L. R. 28 Aa 233. 
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when a Hindu co-parcener dies'leaving an unmarried daughter, Ranganaik: 
a 


his sutvivors are bound, out of the joint family property, to de- ve 
fray the expenses of the marriage. ‘This does not at at all in- ne 
volve the conclusion that they are ‘entitled to select a bride- 
groom for her though they are of course bound to pay only. the 
reasonab:e expenses of the marriage according to the circum- 
stances of the family and not any amount which might have 
been actually spent for it. In Vatkuntam Ammangar v. 
Kallaptran Atyangar' a decree was passed in favor of the 
mother of a minor girl for the expenses of her marriage, 
it being held that when the mother had lawfully performed 
the marriage of her daughter and had in consequences 
incurred expense she was entitled to recover it from her 
husband’s undivided brother. The judgment is not expressly 
based on S. 69 of the Contract Act though it was referred to in 
the argument. In Vackuntam Ammangarv Kallaphtiran Atyan- 
gar? in which the parties were the same as in Vazkuntam 
Ammangar v. Kallaphiran Atyangar* the decison is based 
on S. 69. In our opinion it is doubtful whether that 
section is applicable to such a case, as it apparently contemplates 
cases where one person is bound by law to pay money and ano- 
ther is interested in the payment of it. It apparently has relation 


to payment to a third person and it is difficult to apply it to a 
a case where the person is bound under the law to make a pay- 


ment directly to the personwho has incurred the expense. Moreover 
as observed in Swbramanta Aryarv. Rungappa*, to which one of us 
was a party, the interest referred to in the section is apparently a 
pecuniary interest. See also Pollock & Mulla on “Contracts,” pe, 287. 
It is immaterial, however, in our opinion whether S. 69 of the 
Indian Contract Act is applicableor not. Under the HinduLaw the 
defendants are bound to provide the expenses of the plaintiff's 
daughter's marriage out of the joint family property in their hands, 
and if, as we hold, the plaintiff was entitled to perform the mar- 
riage, she has, under the law, aright of action against them to 
recover the expenses of marriage. There is no reason for holding 
that the provisions of the Contract Act are exhaustive of all cases 
in which a person under the English Law would be taken to have 
aright of action against another as for money paid to his use. It 


I. (1900) I.L.R. 23 M. 512. 2. (1902) I. L. R. 26 M. 497. 
i . 3- (1909) ILL.R. 33 M. 232. 
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has been held that the Contract Act is not an exhaustive codeas 
the preamble to the Act itself shews —see he Jrawady Flotilla Co. 
v. Bagawan Doss’; Narayanasawmi Redi v. Usu Reddi? ; Govar- 
dhana Gokul Doss Tejpal v. The Bank of Bombay? and (Chandra 
Sakharkar v. Nagion Chandra . In Bradshaw v. Beard", where 
the brother of a lady who had separated from her husband on ac- 


“ count ofa quarrel performed her burial without communicating 


with the husband it was held that he was entitled to recover the 
costs.of the burial from the husband as money paid to-his-use. 
Willes J. observed : “ Where the deceased has a husband, the per- 
formance of that last act of piety and charity devolves upon him. 
The law makes that a legal duty which the law and nature of 
society make a moral duty; and upon his default the law obliges him 
to recoup the reasonable expenses of the ‘person who performs it 
for him. I am not, therefore, surprised to find that there are two 
authoritics in this court—Semkins v. Tucker’ and Ambrose v, Kerri- 
son?—to support this view, and I feel no alarm that this doctrine 
may induce a stranger to thrust himself between husband and 
wife for the mere purpose of preventing the husband from perform- 


ing that duty himself. Generally speaking, parties are aot allowed 


to claim in respect of monies expended for others without request. 
If the plaintiff here had been shown to have been guilty of any ` 


fraud in concealing from the husbaad the fact of his wife’s death 


and so preventing him from performing the last duty to her 
remains, the case would have presented a very different aspect, 
but I see no reason for imputing any such misconduct to the 
plaintiff. Therefore, I think the plaintiff is entitled to recover 


the reasonable expenses incurred by him in the performance of 


that duty which the defendant ought to have discharged but has 
failed to discharge ”—see also Dalal Kunwari v. Ambica Pratap 
Singh’; Vrijbukanan Das v.Batarvah?; Keener on Quast Contracts 


‘pp. 341 to 344. The present case is much stronger than that 


reported in Bradshaw v. Beard ® as in this case, according to 
our view, the law gave the plaintiff the right to perform the 
matriage and threw on the defendants the obligation to pay for it. 
We hold, therefore, the plaintiff is entitled to recover the expenses 
Oey Ga aa 
(1862) 12 Com. Bench. Rep, New Series, p: 344. 


.B.L. 91 y. (1850-51) 10 C. B. 776. 
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of the marriage out of the joint family property of the defen- 
dants. We answer both parts of the question referred in the 
affirmative. 


“The Small Cause Court will provide for the costs of this 
reference. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sundara 


Aiyar. 


K. Damodara Menon .. Petitioner“ 


v. 
Patinhara Malasseeri Ikkaliamma’s son l 
Kelappa Menon & others .. Respondents. 


C.P. C., S. 143—" Procedure,” meaning— Reference under O. 46, T. 1 in 
an application under S. 83, T. P. A., incompetent . 


S. r41, C. P. C, does not give a party to a proceeding, which is not a 
suit, a right of appeal. It refers only to the mode of trial and the procedure 
incidental thereto: and it does not include a reference under oO. 46, 
r. 1, which is incompetent in proceedings which are not suits. 


O. 46, r. 1, C. P. C., does not authorize a court to invoke the jurisdiction 


of another court any more than it authorizes a party to do so by way of 


appeal. 


Consequently, a court cannot make a reference under O. 46, r. I, in an 
application under S. 83, Transfer of Property Act. 


‘Cases stated under Order 46, Rue x, Civil Procedure 
Code, by the District Munsif of Palghat in M: P. No. 74 of 1909 
(O. P. No. 66 of 1909). 


Parties not represented. 


The Court delivered the following 
JUDGMENT :—This is a reference made by the District 


Munsif of Palghat under Order 46, Rule 1, of the Code of Civil - 


Procedure. The question referred is whether when mortgage 
money is deposited under S. 83 of the Transfer of Property Act 
Bet oe SN ee E 


*Referred Case No. 5 of 1909. 28th April Ig1t. 
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“Damodara for the benefit of the mortgagee, and the mortgagee is a Mala- 


Menton 

. 7D 
Kelappa 
- Menon. 


bar éarward or favazht governed by the Marumakkathayamu Law, 
consisting of a mother and her minor daughters who are all made 
counter-petitioners to the petition put in under S. 83, the minors 
being represented by their mother as guardian ad litem, the 
money may be paid out to the mother alone as manager without 
taking security from her under Order 32, rule 6, of the Code of 
Civil Procedure to protect the interests of her minor daughters ? 
The Mansif is of opinion that although the proceeding before 
him is not a suit or appeal, he is entitled to make this reference 
by virtue of the provisions of S. 141 of the Code of Civil Proce- 
dure which lays down that “ the procedure provided in this code 
in regard to suits shall be followed, as far as it can'be made 
applicable, in all proceedings in any court of civil jurisdiction.” 
In our opinion this reference is incompetent, It has been held 
in numerous cases that S. 141 will not give a party to a proceed- 
ing, not a suit, aright of appeal. See Thomas Souza v. Gulam 
Moidin Beart’ and Parasuram Ayyar v. Seshia®. The correspond- 
ing provision in S. 38 of Act XXIII of 1861 expressed in similar 


_ language was interpreted by Yackson and Mitter JJ. to extend 


to other proceedings only “the mode ‘of trial and the procedure 
incidental thereto” laid down in the Civil Procedure Code and 
not a right of appeal. See AHuree Nath Koondoo v. Madhoo 
Soodun Saha? followed in Ningappa v. Gangawa*t. We are of 
opinion that the section does not authorize a court to invoke the 


- jurisdiction of another court, any more than it authorisesa party 


to do so by way of appeal. Such right must be expressly con- 
ferred by statute. See Minaksht v. Subramanya”. We therefore 
decline to answer the question. The record will be returned to 
the Munsif who wili dispose of the case according to law. 


I. (1902) 1.L.R. 26 M. 438. 2. (1903) I-L.R. 27 M. 504: 
- 3+ 19 WR. 122. - 4. (1885) I.L.R. 10 B. 433. 
5. (1887) LL.R. 11 M. 26 (P.C.) 
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-IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 


_ Present:—Mr. Justice Benson and Mr. Justice Sundara 
Aiyar. 


Muthurakkoo Thevan & others .. Appellants* 

v. ; (Defendants.) 
Robert Gordon Orr & others .. Respondents 
(Plaintt ffs.) 


.Limitation—Adverse possession—Landlord and tenant—Essentials. 

There is no presumption that a tenant who encroaches on his land- 
lord’s lands intends to hold possession purely for the benefit of the iand- 
lord, and in the case of.an encroachment by the tenant on the adjoining 


' lands-of the landlord, ‘the tenant acquires a title by adverse possession en- 


croached land as a tenant irrespective of the knowlegeof the landlord of 
such encroachment. The true presumption as to encroachments made 
by a tenant daring his tenancy upon the adjoining lands of his landlord 
is that the lands so encroached upon are added to the tenure and form part 


__ thereof for the benefit of the tenant so long as the original holding conti- 


nues, and afterwards for the benefit of his landlord, unless it clearly ap- 
peared by some act done at the time that the tenant made the encroach- 
ment for his own benefit. [Guru Doss Roy v. Issur Chunder Bose" approved, 
Ishan Chandra Milter v. Raja Rama Ranjan Chakerbutti® ret. to!; Maidin 
Saiba v. Nagapa’ ; Krishna Govinda Jawadar v. Banku Behari Sahat; Wali 
Ahmed Chowdry v. Totameah Chowdry*, Prohlad Teor v. Kedarnath Bose * 
doubted. ] 


Second appeal from the decree of the Additional Stbordi- 
nate Judge’s Court, Madura, in A. S. No. 446 of 1908 presented 


` against the decree of the Court of the’ District Munsif of Shiva- 


gunga in O. S. No. 223 of 1907. 

R. Rangasamt Atyangar for appellants :—On the facts I am 
entitled to a decree. 

T. Rangachariar for respondent:—To make out ‘adverse 
possession the tenant is bound to show that the landlord 
had notice of the encroachment—Prohlad Teor v. Kedarnath"; 
Walt Ahmed v. Tota Meaht; Krishna Govinda Fawardar v. 
Banku Behari Saha*. No doubt Stephen and Mookergee JJ. 
thinkin Jshan Chandar v. Rama Ranjan? that such notice is 
to be proved only when the tenant sets up a higher title 


‘than’ that of tenant. The principle of the decisions seems 


to be that the tenant is in a position of confidence and 
ey 


* S. A. 861 cf Ig0g. -12th April, 19u. 
Tl (1874) 22 Wo RY 246: i “> a. (1905) 2 C. L. J: rag T 
3. (1882) I.L.R. 7 B. 96. 4 (1909) 13,0. W. N. 698. . 
5, (1903) IL.R. 31 C. 397 : 6. (1897) I-L.R. 25 C. 302. 
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ought not to be permitted to abuse his trust by encroaching on 
the landlord’s neighbouring land. When such encroachment has 
not been brought to the notice of the landlord the law presumies 
that the tenant’s possession is not wrongful. ‘The last cited case 
is in conflict with this principle. 

R. Rangasamt Atyangar cited, in addition to Ambtka 
Churn v. Mukta Kishort1, Woodfall’s Landlord and Tenant, p. 
782 (16th Edn.) l 


This second appeal coming on for hearing in the first in- 


` atance on 24th October 1910, the Court (Benson and 


Krishnaswamt Atyer JJ.) delivered the following 


JUDGMENT :—The courts below were wrong in holding 
that the defendants were not entitled to adduce evidence on the 
and issue. If the defendants held the excess lands for more than 
the statutory period, they will be entitled to claim the same 
tights in them as in the lands admittedly held under the cowle. 
We must ask the present District Judge to return a finding on 
the 2nd issue* after taking the evidence that the parties may 
adduce. 


The finding should be submitted within six weeks from this 
date and seven days will be allowed for filing objections. 


In compliance with the order contained in the above judg- 
ment the District Judge of Madura submitted finding to the 
effect that the defendants did acquire prescriptive right in res- 
pect of excess land claimed. 


This second appeal coming on for final hearing the Court 
delivered the following 


JUDGMENT—The District Judge has found that the de- 
fendants have acquired a prescriptive right of tenancy to the 
excess lands claimed by the plaintiffs. We accept the finding, 
Mr. Rungachariar contends that as the Judge has not found that 
the plaintiffs or their predecessors in interest were aware. more 
than 12 years before this suit of the encroachment made 
by their tenants the defendants cannot be taken to have 
acquired a prescriptive right. His argument is that a 

* The and issue was : « ‘Whether the defendants have acquired any pres- 


criptive right in respect of excess lands claimed.” 
I. (1905) 2 C.L.J. 125. 
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tenant who encroaches upon his lessor’s land adjoining the land Muthurak: 
leased to him must prove that he set up to the knowledge of ne aaa 
his lessor more than 12 years prior to the suit in ejectment a R.G O™ 
tight to hold the land encroached on asa tenant. Weare una- 
ble to uphold this argument. Unquestionably the ordinary rule 
of iaw is that possession held by a person in his own right is 
adverse to the true owner, whether the owner is aware of such 
possession being taken or not, and if the adverse possession be 
‘continued for the statutory period, it will confer a prescriptive 
title on the trespasser. This rule is qualified by the principle 
that if the trespasser while in possession claims a right less 
than the absolute ownership in the land he will acquire by pre- 
scription only the inferior title set up by him. The title 
acquired will be determined by the amzmus possidenti of the 
trespasser. It is also well established that when possession is 
proved by a person it will be presumed to be held in his own 
tight. This presumption, no doubt, is not applicable in cases 
where a special relationship exists between the parties such as 
tenants in common or members of an undivided family. The 
court will, in such cases, presume that possession is held on be- 
half of all the co-owners or the members of the family and it will 
lie on the possessor to prove that he held exclusive possession to 
the knowledge of those whose rights he seeks to affect by his 
possession. What then is the proper presumption where a tenant 
takes possession of lands not included in his holding, taking advan- 
tage of his character as tenant? We are clearly of opinion that the 
view enunciated by Markby J. in Guroo Doss Roy v. Issur Chunder 
„Bose? is correct. That learned judge observes: ‘We think the 
true presumption as to encroachments made by a tenant during 
his tenancy upon the adjoining lands of his landlord is that the 
lands so encroached upon are added to the tenure and form part 
thereof for the benefit of the tenant so long as the original hold- 
ing continues, and afterwards for the benefit of his landlord, un- 
less it clearly appeared by some act done at the time that the 
tenant made the enoroachment for hisown benefit.” This is also the 
view enunciated in the later case of /shan Chandra Mitter V. 
Raja Rama Ranjan Chakerbutty?; sce also Matdin Satba v. 
Nagapa*. Our attention has been drawn tosome cases in which 


I. (1874) 22 W. R..246. 2 (1905) 2 C. L.J. 125. 
3. (1882) I.L.R. 7 B. 96. 


Muthurak- 
koo Thevan 


v. 
R. G. Orr. 


Manji 
v 


Paramayya 
Hebbara. 
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‘it has been- stated that the tenant is bound to prove that he 


set up a right of tenancy over the encroached lands to the 
knowledge of his landlord— Walt Ahmed Chowdry v. Totah Meah 
Chowdhry3, Krishna Govinda Fawadar v. Banka Behari Saha’. ` 
See also Prohlad 1eor v. Kedarnath Bose? where Maclean C.J. 


„was of opinion that the rule laid down bv Markby J. was stated 


in too broad terms. In Wali Ahmed Chowdhry v. Totah Meah 
Chowdhry , the encroachment was on waste land and the acts of 
enjoyment might be held not to amount to effective possession. 
These decisions might be perfectly right on the particular facts 
on which they were passed, but if they intend to lay down that a 
tenant-trespasser is, as a matte: of law, bound to prove that his 
trespass was known to his landlord, we must say that we prefer 
the rule laid down by Markby J. We can’ see no basis for a 
presumption that a tenant‘when he encroaches on his landlord's 
lands intends to hold possession purely for the benefit of the 
landlord. We are, therefore, of opinion that on the finding arrived 
at by the District Judge the plaintiffs must fail. We may add 
that it is almost impossible to believe that during the period of’ 
about 30 years that the defendants were cultivating the lands 
prior to 1904, their landlords were ignorant of. the fact. The 
result of: the finding is that the decrees of the lower courts 
must be reversed and the suit dismissed with costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro. 


` Manji and cthers- ; .. Petitiuners* 
D. 
, Paramayya Hebbara .. Respondent. 


Oaths Act, Ss. 12, 11, 1o—Refusal to take oath—E fect of. 

The agreement to take the oath must be such.that the court isina posi- 
tion to administerit forthwith. 1f, however, the form and place have.not 
been settled or agreed upon and the court cannot administer it, a refusal to 
take the oath, will not entail on the party refusing a decision adverse 
to him on the ground of such refusal. [Aiyakannu Nadar v. Muthia 
Nadar* distinguished.] 

Petition, nuder S. 115 of Act V of 1998, praying the High 
Court to revise the decree of the Temporary Sub-Judge’s Court 





C-R.P. 197 of Igto. - 20th January-191h---- -> 
1. (1903). I. L. R. 31-C. 397. 2. (1909) 13 C. W. N. 698, 
3- (1897) I L. R. 25 C. 302.- 4. (1907) 17 M. L. J. 99. 
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of South Canara in A. No, 18 of 1908, presented from the decree 
of the District Munsif of Kundapur in O.S, No. 60 of 1907. 

Plaintiff in the case sued for rent due from the defendant 
his tenant. Defendant pleaded discharge. In the course of 
plaintiff's cross-examination, piaintiff was asked if he was willing 
to abide by the oath of the defendant. He said he was, 
but no question was put to him as to the form of the oath, The 
defendant was prepared to take oath in any form required by 
Plaintiff but plaintiff refused to state the form of the oath, 
buton the other hand would uot be bound by the oath 
of the defendant. The District Munsif dismissed the suit on this 
ground relying on Acyakkannu v, Muthia Nadari ‘but, on appeal, 
- the Sub-Judge reversed his decision on the ground that so long 
as the form was not settled uvcon, there was no concluded agree- 
ment and therefore the penalty laid down in the case cited did 
not apply. He was also of opinion that the only result contem- 
plated by the Oaths Act was that evidence taken in accordance 
with the agreement was conclusive, and in the absence of such 
evidence, the court could no: found an adverse decision on the 
plaintif resiling from his agreement. 


Manji’ 
v 


Paramayya : 
` Hebbara, | 


K. Ramanath Shenot, for petitioner, contended that there . 


was an agreement within the meaning of the ruling in Acyakkannu 
v. Muthia Nadar? and the court ought to have dismissed the 
suit. 


B. Sttarama Rao, for respondent, submitted that the: 


question whether there was a binding agreement or not was a 
question of fact or law at best and error on that point 
could not be a ground for revision. He also submitted that Ss. 
8,9 and 10 of the Oaths Act made it clear that the parties must 
have agreed as to the form of the oath which is always the 
very essence of the oath so as to enable the court to immedi- 
ately proceed to administer the’ oath. In Ayakannu Nadar v. 
Muthia Nadar? the form of the oath had been settled upon. 
See also Velajyuda Gounden v. Narayanasamt Gounden®. 
The ruling in Ayakannu Nadar v. Muthia Nadar’ 
does not hurt the respondent as, according tọ that 
decision, the effect of an agreement to be bound by 





I. (1906) 17M. L, J99 2. (1907) I7 M. L J. 536. 
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ent oath is to dispense with other evidence. -In this case the burden 
Parsmayya of proof being ‘on the defendant, in the absence of evidence on 
ni his side, the decision ought to be against him. He submitted 
also that the decision in Ayakannu Nadar v. Muthia Nadar! 
was not warranted by the Act or by any of the rulings relied 
upon, as they were all cases in which oaths had been taken in 
accordance with the agreement and to which S. x1 of the Act 
would in terms apply. In Moyan v. Pattukutti? Mr. Justice 
Miller differs from the ruling in Ayakannu Nadar v. HOG 

Nadar’. 

The Court delivered the following 


JUDGMENT :—I doubt ifany question of jurisdiction arises 
in this case, but, assuming such a question arises, I think the 
Sub-Judge is right on the question regarding the oath. Though 
the plaintiff agreed generally to abide by the oath of the defen- 
dants and the defendants agreed to take an oath in any form or in 
any place, still the form and place were never actually agreed 
upon. Itisclear from S..10 of the Oaths Act that the agree- 
ment as to the oath must be such that the court isin a position to 
administer it forthwith. If, however, the form and place have 

‘not been settled, the court cannot administer it. Ayakannu 
Nadar v. Muthia Nadar* is distinguished on the ground that 
there the form of the oath had beenagreed upon. 

The petition is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, ‘Justice Wallis and Mr. Justice Munro. 


Sanka Krishna Murthi, minor, by guardian 
ad litem Sriram Lakshmikantham .- Appellant* 


(Defendant) 
v. . 
The Bank of Burmah, Limited -. Respondents 
` i . (Plaintiffs), 


Krish ‘Minor—Hindu Law— Trading PEREIRA, on bills drawn by 

Murthi guardiaws agent—Extent.. 
Th 5: k ot A minor member of a joint Hindu trading family is liable on bills 
oe Ld. drawn by the manager whether it be for purposes connected with the 
a ee ea ie ae ce eT a a ena NO NI ROE TE 


* O. S. A. 49 of 1909. . 24th April, 1911. 
I1. (1906) 17 M. L. J. 99. 2. (1907) ILR. 31 M. 1, 
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business or unconnected with it and in fraud of the family ; but his liabi- Krishna 


lity is limited to a share in the business. Murthi 


v. 

The rule is different in the case of a minor who is the sole owner of the The Bank of 
business. There the creditors have no direct recourse against the minor or Burmah, Ld. 
his estate but as the guardian is liable to indemnity for the liabilities pro- 
perly incurred out of the assets of the minor embarked in the business, cre- 
ditors have been held entitled to proceed directly against such assets; but 
where a guardian has no right to indemnity agaiust the assets in the busi- 
ness, as where he has acted improperly, his creditors also will not have the 
right. 

A guardian of a minor—sole proprietor in a partnernip—cannot in any 
view be justified in giving any larger powers to the agent than are reaso- 
nably necessary, and a guardian will be acting improperly in giving her 
agent power to draw bills in favour of himself or his firm; and if, as the re- 
sult of giving such power, the guardian finds himself involved in liability 
for the fraud of the agent she has no right of indemnity against the assets 
of the minor in the business nor sre her creditors entitled to claim any 
relief against the minor or his assets. 


Appeal from the judgment and decree of the Honourable 


Mr. Justice Sankaran Nairin the exercise of the Ordinary Ori- 
ginal Civil Jurisdiction of this Court in C. S. No. 348. of 1906. 


V. V. Srinivasa Atyangar and C. P. Ramaswemt Atyar 
' for appellant. 


Nugent Grant and C. Madhavan Natr instructed by 
Greatorex, tor respondents. 


V. V. Srinivasa Atyangar.—The minor is made liable cn 
the pro-note executed by the guardian. My contention is the 
minor is not liable, for under the Negotiable Instruments Act 
only a person competent to contract or his duly authorised 
agent is empowered to make a note. Vide Ss. -4, 26, 27 of 
Negotiable Instruments Act; Subba Narayana Vathtar v. Rama- 
sawmt Ayyar'; Ramanuja Ayyan gar v. Sadagopa Ayyangar?. Any 
act of the guardian which does not purport to be for the benefit of 
the minor or hisestete will not bind the minor. In this case the 
debt was incurred by the managing member of the joint family 
business, The minor was a member. Sankaran Nair J. held 
that the minor was liable as member of the firm. There is no 
family business here. Again a guardian cannot bind the ward by 
a bare promise to pay unless acharge is created. A guardian 
has no greater power to bind the ward personally than a 





T. (1906) I. L. R. 30 M. 93. 2. (1904) I. L. R. 28 M. 205. 
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“Mur guardian in Engiand. The cause of action here is based on a 
The ce bare promise to pay—Waghela Rasay v. Sheikh Masludin ; 


' Burmah, La. Maharana Shri Ranmal Singjt v. Vadtlal Vakhatchand*; In- 

durchunder Singh v. Radhakishore Ghose?; Surendra Nath Sarkar 
v. Atulchandra Roy*;. Bawal Sahu v. Baijnath Pertab Narain 
Singh"; Ponnambala Thambiran v. Stvagnana Desika Gnana 
Saband a Pandhara Sannadhi*; Muhammad Kuni Rowthar v. 
Visvanatha Atyar™; Ramchunder Dutt x. Dwarkanath Bysack*; 
‘Trevelyan on Minors, p. 199. Granting that the guardian can do 
this she could not delegate all her powers as guardian to another ex- 
cept some ministerial act or virtually appoint another guardian— 
vide Halsbury’s Laws of England, p. 169; Re Leeds Banking Co.*; 
Mussamat Rashad-un-nisa v. Muhammad Ismail Khan’. The 
-mother is the natural guardian. She cannot appoint another 
guardian. Powerofaccommodating other frms is not a power 
which can be delgated by the guardian. The natural guardian 
is an ignorant woman. It is not shown that the power of 
attorney was understood by or exp‘ained to the guardian— 
Achhan Kuar v. Thakur Das**. 

Supposing the agent. was authorized he was acting 
beyond the scope of his authority—Daniell on Negotiable Insiru- 
ments, Vol. I, S. 271; Thacher v. Dinsmore 1°; Forster v. Fuller’, 
Even if he was acting within his express authority he was act- 
ing fraudulently and therefore beyond the scope of his authority. 

American Dec., 678; Simpson on Jafanis, pp. 332, 333; 
In re Johnsonit C. S. No. 193 of 1908 (unreported). 

The bank must, under the circumstances, be fixed with 
notice of fraud having been committed and it is therefore no bona 
fide holder in due course. The plaintiff bank knew that'the agent 
wastaking undue advantage of his power and acting beyond 
the scope of his authority. 

The case Raghunath Tarachand vw. The Bank j Bombay?" is 
distinguishable. There is virtual agency created by law incases 


‘x. (1887) I. L. R. 11 B. 551. 2. (1894) I. L. R. 20 B. 6I; 69- 
3. (1892) I. L. R. 19 C. 507. 4 (1907) I. L. R. 34 &. 892. 

5. (1907)I. L. R. 35 C. 3205 329. 6. (1894) L L. R: 17 M. 356. 

7. (1904) L L. R. 26 M. 336: © 8. (1889) I. L. R. 16 C. 330, 345. 
9. (1866) L. R. I. Ch. Ap. 561. I0. - (1909) 13 C. W. N. 1182. 

II. (1895) I. L. R. 17 A. 125. 12. (1809) 4 American Dec. 61. 


. _ (1809) 4_ on, ae 87:_ 14. (1880) L.R. 15. Ch, 555 
. (1909) I. I. L. R. 34 B. 5I fot 


PART XIII.) ‘THE MADRAS LAW JOURNAL REPORTS. 623 


of partnerahip and when there are adult male members of the Kremi 
family. Otherwise if business belongs to oniy a single minor 


v. 
: a . The Bank of 
pro-note by» the minor’s guardian as such is not an absolute pro~ ` Burmah, 


Ltd. 


mise to pay aud therefore not a negotiable instrument. No 
consideration or necessity for the debt is proved. On such notes 
the minor is not liable. The guardian is personally liable. 


Nugent Grant.—T he trade is an asset of the joint family. 
The making of negotiable instruments is an incident of trade. 
All that is necessary for trade is binding—Ramlal Thakursidas v. 
Laksamichund ' ; Chalamayya v. Kandayya?, Foyktsto Cowar v. 
Nityanund Nundy3; Rampartab Samarth Rat v. Fooltbat and 
Gooltbat*; Ramcharan Das v. Gaya Prasad*; Raghunath Tara- 
chand v. The Bank of Bombay’; The Bank of Bombay v. Raghu- 
nathi. Tarachand”. Plaintiff is holder in due course. If the 
minor is not personally liable the business is liable. 


The Court delivered the following 


JUDGMENT :— Wallis J.—This is an appeal from a judg- wallis J. 
ment of Mr. Justice Sankaran Natr sitting on the original side by 
which the plaintiff Bank recovered judgment against the assets 
of the minor defendant on five Promissory Notes made on the 
roth and 24th July 1908 for Rs. 9,r00 in all by one Lakshmi- 
narasimham acting under a power of attorney from the minor’s 
mother and natural guardian who was carrying on  busitess 
under the style of Sanka Ramasami & Son. The business was 
a joint family business carried on by the father on behalf of 
himself and the minor under his own name, and on his death his 
interest passed by survivorship to the minor who became the 
sole owner. The notes were signed by K. A. Lakshminara- 
simham, P. P. Sanka Ramasami & Son, and were made in favour 
of the firmof C. Lakshmikantham & Co., of which Lakshmi- 
narasimha was the leading partner and were discounted by 
Cantham & Co., with the plaintiff Bank who credited them 
with the amount of the bills. At the time Cantham & Co. were 
of good credit, but indebted to Sanka Ramasami & Son in 
about Rs. 20,000 on a balance of accounts. Within a month 


I. (1861)1B. H.C. R. Appx5I. . 2. (1898) I. L- R. 22 M.-170. . 
3- (1878) I. L. R. 3 C. 738. 4. (1896) I. L. R. 20 B. 767, 778 
5. (1908) 30 A. 438, 6. (1909) I. L, R. 34 B. 51. 

ihi f PE 7. .(1908) Io Bom. L. R. 668. i 
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they absconded and were adjudicated insolvents and the plain- 
tiff now seeks to recover the amount of these bills from the minor 
defendant. 


According tothe evidence the Bank were aware that the 
agent by whom the notes were signed was a partner in the firm of 
Cantham & Co., in whose favour they were made but did not 
know that the business of Sanka Ramasami & Son belonged to 
a minor as they omitted to inspect the power of attorney. It is, 


however, well settled that the signature having been made 


per proc. they must be held to have notice of the contents-of the 
power and therefore of the fact that the business belonged toa 
minor and of the extent of the agent’s authority under the power. 
The learned judge has found that the notes must be treated as 
made by the mother and guardian herself and having regard to 
the recitals in the power that as mother and guardian of her son 
she was desirous of carrying on business under the style of Sanka 
Ramasami & Son and to the power it conferred upon the agent 
“in her name and on her behalf in her capacity as mother and 
guardian to carry on the said business and sign, make, draw, 
accept, endorse and negotiate all cheques, receipts, letters, ac- 
counts, promissory notes, hundis, drafts, bills of exchange, in- 
dents, invoices and delivery orders and all other papers, what- 
soever,” I think the learned judge was right and that the notes 
must be treated as purporting to be made by the mother and 
guardian carrying on the business of Sanka Ramasami & Son 
by her agent under the power. The case for the respondents is 
that it was necessary and proper for the mother and guardian to 
carry on during the minority the ancestral business to which her 
own son had succeeded, and for that purpose to appoint an agent 
to carry it on and to give such agent power to draw bills and pro- 
missory notes in her name, on the ground that such a drawing of 
bills and notes is necessary and incidental to the carrying on ofa 
business and that the business could not be carried on without it, 
and they contend that the minor, though not a party to notes 
made by his guardian, is liable on them to the extent of his 
estate. 


Thelearned judge agreed with these contentions and was of 
opinion that the liability of the minor in these circumstances is 
similar tothatof aminor member ofa Joint Hindu trading 


PARY XIL] . THE MADRAS LAW JOURNAL REPORTS. 625 


family for bills drawn by the managing member. The extent 
and nature of this liability have recently been considered in 
Ragunath Tarachand v. The Bank of Bombay* where it was 
held that the minor was liable to the extent of his share in the 
firm on bills or notes drawn by the managing member in the 
name of the firm but in fraud of it and for purposes unconnected 
with it. In so doing Chandarvarkar J. applied the rule laid 
down by Sausse C.J. in Ramlal Thakurstdas v. Lakshmtchand 
Muniram? that “in carrying on such a trade, infant members of 
the undivided family will be bound by all acts of the manager 
(or the adult members acting as managers) which are necessarily 
incidental to and flowing out of the carrying on of that 
trade. * * * The power of a manager to carry on a family 
trade necessarily implies a power to pledge the property 
and credit of the family for the ordinary purposes of that 
trade.” It is, in my opinion, unnecessary to consider the 
reasoning by which the learned judge satisfied himself that 
this ruling was in accordance with the Smrithis and their com- 
mentaries because it seems to me the general principles laid 
down in the above passage are far too well settled to admit of 
question at the present day. The important point expressly 
decided for the first time in this case is that minors are to be 
bound not only on bills or notes drawn or made ir the carrying 
on of the business, but on such bills or notesdrawnor given by 
the persons carrying on the family business for purposes 
unconnected with the business. All that Sausse C. J. ‘says 
in Ramlal Thakursidoss v. Lakshmichand Muntram? is that 
“third parties in the ordinary course of bona fide trade 
dealings should not be held bound to investigate the status of 
the family * * whilst dealing with him on the 
credit of the family property.” This does not seem to mean 
more than that it is unnecessary to enquire whether there are 
minors or not. Similarly the remarks of Pontifex J. in Fohhira- 
bibee v. Sree gopalmisser® are confined to “debts honestly incurred 
in carrying on such busiuess.” Similarly in Samkeabhat v. 
Moganial* it was held that where an ancestral business descends 
to and is carried on by a widow, the reversioners are’ liable for 
debts properly incurred by her in connection with the business 





1. (1909) 1.1,.R. 34 B. 72. 2, (1861) I Bom, H.C.R. Appendix 51. 
© 3- (1876) I.L.R. 1 C. 470 at p. 475. 4. (1gor) I.L.R. 26 B. 206, 
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on the ground that so far as carrying on the business is con- 
cerned her position is analogous to that of the manager of a joint 
Hindu family. 

The question of liability on bills drawn for purposes un- 


Wallis J.. connected with the business and in fraud of the family did not 


arise in these cases but it seems to me that as held by the 
learned Judges the minor in such a case is liable to the extent of 
his interest in the firm,and this for the reason given by Batchelor 
J. inhis judgment that we must be guided by the analogy of 
the law of partnership as joint Hindu family business is a pecu- 
liar sort of partnership. 

In England according to the judgment of the House of Lords 
in Lovell and Christmas v. Beauchamp * a minor may be a part- 
ner, but judgment cannot be obtained against him ona partner- 
ship debt but the adult partner is entitled toinsist that the 
assets are applied in the first instance in satisfaction of the 
partnership debts and if the proper steps are ‘taken the right 
can be made available for the benefit of the creditors. In India 
S. 247, Indian Contract Act, which allows a minor to be a part- 
ner and declares the share of the minor in the property of the 
firm to be liable for the obligations of the firm, has much the 
same effect and renders S. 251 so far applicable. Under S. 251 
each partner who does any act necessary for or usually done in, 
carrying on the business of such a partnership as that of which 
he is a member binds his co-partuership to the same extent’ 
as if he were their agent duly appointed for that purpose; and 
Illustration (a) shows that where A and B are partners and A in 
the name of the firm draws a bill of which B has no notice and 
any transactian in which he has no interest, still B is liable 
on the bill. Inthe same way it seems to me a minor member of 
ajoint Hindu trading family should be held liable on a bill drawn 
by the manager, his liability being limited to his share in the 
business on the analogy of.S. 247. These are the grotinds on which 
Batchelor J. based his judgment and [ think the conclusion is not 
only sound but also in accordance with convenience. There 
will generally be minors in a joint Hindu tradiag family and it 
is desirable that such families should be in a position to trade as 
freely as other firms. I ain not, however, prepared to apply this 

I. (1894) A. C. 611- 
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rule to minors who are not trading in partnerships but are sole Krienai 
urtal 


owners of the business without a separate consideration of the De 
law affecting guardian and minors, etc., the extent to whicha minor se ae 
is liable on contracts made by his guardian. In Waghela Rajsanji Ltd, 
v.Shek Masludin!it has been held by their Lordships of the Judicial Wallis J. 
-Committee that in India a guardian has no power to bind his ward 
by a personal covenant. There the guardian had alienated part 
of the ward’s lands in satisfaction of a debt binding onthe ward 
-and had covenanted on behalf of himself and the ward to indem- 
_nify the creditor ifthe land turned out not to be rent free. Though 
the covenant was apparently beneficial to the minor their Lord- 
ships held it was not binding on him. At page 56r occur the 
following observations which appear to show how the present 
‘case should be approached. ‘Now it was candidly stated by 
Mr. Mayne that there is not in Indian law any rule which 
gives a guardian or manager greater power to bind the infant 
ward bya personal covenant ‘than exists in English law. In 
point of fact, the matter must be decided by equity and good 
conscience generally interpreted to mean the rules of English 
law if found applicable to Indian society and circumstances. 
‘Their Lordships are not aware of any law in which a guardian 
has such power nor do they see why it should be so in India. 
They conceive it would be a very improper thing to allow the 
guardian to make covenants in the name of his ward so as to im- 
pose a personal liability upon the ward.” In Jndurchunder 
Singh v. Radhakrishore Gose? where the guardians had taken 
certain lands on lease in their own names, but as was alleged for 
the benefit of the minor, their Lordships held that neither the 
minor nor his estate could be, made liable on the contract. 
On the above decisions it appears to me that neither the 
minor nor his estate as such can be held liable on the notes sued on. 
In order to see whether the holders of the notes are entitled 
to any recourse against the minorit is necessary in the first 
place to ascertain the rule of English Law as embodying grima 
face, according.to their Lordship’s observations, the rule of 
justice, equity and good conscience which we are bound to apply. 
Further if the minor is the sole owner of the business it ' 
does not seem to make much difference whether he has acquired 





I. (1887) I.L.R. 11 B. 551 (P.C.) 2. (1892) I.L.R. 19 C. 507, 512, 
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Krishna it by birth and survivorship as here or by inheritance or bequest 
ied asin England. In either case it seems to me what has to be 
seek ae considered is the interest of the minor. In England a guardian 
Ltd. is not ordinarily entitled to carry on a business to which the 
Wallis J. ward Fas succeeded and in Land v. Land’ Sit George Fessel 
after a search for precedents held that the court had no jurisdic- 
tion to allow this to be done unless in pursuance of testamentary 
authority or at the instance of creditors of the estate. Mr. Simpson 
in his book on “ Infants” suggests that the rule is too strictly 
stated and that one precedent was overlooked, In India at any 
rate the rule appears to be otherwise. In Foy Kistocoowar v. 
Nittyanund Nundy®: it was held that a widow and natural 
guardian may properly carry on a family business belonging to 
a minor son through a manager, and I am not prepared to differ 
from this decision which, so far I know, has never been questioned 
and merely recognizes the usual practice. But it appears tome 
that even so the samerule must apply as when the legal represen- 
tative or guardian is allowed to carry on the business in Eng- 
Jand, and that the guardian or legal representative and not 
minor or beneficiary on whose behalf the business is carried 
On is the person personally liable on contracts entered into in 
the course of the business—Zabouchere v. Tupper.* Creditors 
- of the business have therefore no right of direct recourse against 
the minor or his estate, but as the guardian is entitled to indemni- 
ty for liabilities properly incurred out of the assets of the minor 
embarked in the business, creditors of the business, it has been 
held, are entitled to proceed directly against such assets, Where, 
however, the guardian has no right to indemnity against the 
assets in the business, as where he has acted improperly, neither 
have his creditors, as held by Sir George Jessel in Zn re Fohnson*. 

which was followed in Jz re Evans®. 


Applying these principles it appears to me that the plaintiff 
can at most be entitled to a decree against the assets em barked 
in the business and that the decree against the estate of the 
minor went too far in my view. In his judgment the learned 
Judge observed that it was not alleged or proved that the 
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minor had any property not devoted to the trade, but this, it ap- Krisha 
pears to me, is a matter to be ascertained in execution. v. 
; : : : The Bank of 
Two questions, then, remain. Is the guardian liable ou the Burmah, 

notes made by the agent as acting under the apparent authority Ltd: i 
conferred by the power—Bryant Powis and Bryant v. Quebec Wallis J. 
Bank*—and is she entitled to indemnity for this liability 
against the minor’s assets in the business? Before dealing with 
these questions it may be well to refer to the terms of the power 
and the circumstances under which it was given. No exception 
can be taken to the particular agent chosen. He had married 
the minor’s sister, had been entrusted with a power of attorney 
by Sauka Ramasami during his lifetime, and was the head of 
the large firm of Cantham & Co., then (June 30th) in good 
credit though it failed within the next two months. It was 
already probablyin difficulties and we find that on March zSth 
the agent had raised Rs. 7,500 on promissory notes executed 
under the power in favour of his own firm. These sums co not 
find any place in Sanka Ramasami’s account in the books of 
Cantham and Co., Exhibit B, or in Cantham and Co.’s account 
in Sanka Ramasami’s books, and as the notes retired before they 
fell due, it does not appear whether the use made of the power 
to raise funds for Cantham and Co. at a time when they were 
already indebted to his firm came to Ramasami’s knowledge 
before his death in June r908. Shortly afterwards on June 30th 
the agent procured from the widow the power now in question, 
Exhibit G, by which he was authorised, among other things,“ to 
be in charge of, look after, manage, conduct, and carry on under 
the style of Sanka Ramasami & Son the family business of 
general merchant and commission agent heretofore carried on 
under the style of Sanka Ramasami, to enter into any contracts 
or agreements of any kind wich any other persons, fitm, or firms, 
company or companies, to deposit er withdraw monies in or from 
any bank or banks, company or companies, and sign, make, 
‘draw, accept, indorse or negotiate all cheques, receipts, letters, - 
accounts, promissory notes, hundis, drafts, bills of exchange, 
indents, invoices and delivery orders and all other papers what- 
~ -sover ”. aha Mn dai 

. Under this power he executed two promissory notes for 
Rs. 4,100 in favour of Cantham & Co., on July; roth ~and 

i I. (1893) Ap. Cases p. r30 at 180. ve 
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„Murthi Rs. 5,000 on July 24th and discounted them with the plaintiff 
1 De . 
The Bank of Bank. The substance of the transaction was that the Bank lent 


ee money to Cantham & Co., according to the common practice on 
Wallis} two signatures, its own as indorsers and that of Sanka Ramasami 
allis J. 


& Son as makers of the notes, the notes being made by the 
agent under the power in favour ofthe firm of Cantham & 
Co. to which he himself belonged. Now it is not at all clear 
that the words of the power which authorised him to enter into 
any contractsor agreements of any kind with any ofker person or 
persons, firm or firms, authorised him to make a promissory 
note in favour of hisown firm. And assuming there is no ex- 
press restriction it seems to meopen to question whether the 
power anthorised the agent to execute promissory notes in favour 
of his own firm, and whether holders taking with notice of the 
fact are entitled to recover upon them. According to the 
American authorities an agent is not entitled to execute nego- 
tiable paper in his principal’s name for his individual purposes 
and subsequent holders taking with notice that he ‘has done so 
cannot recover against the principal. See Daniel on ‘“ Nego- 
tiable Instruments,” S. 282, citing Staznback v. Read and Co,* 
Lord Blackburn's query in Fonmen Fony Coondoo v. Watson? 
points the same way, butin the Bank af Bengal w. Macleod’ 
their Lordships held that power to indorse included power to 
indorse in the agent’s own favour and the observations in 
Fonmen Fony Coondoo v. Watson? leave the question open. It 
may be possible to distinguish these cases but it is unnecessary 
to decide the point because, in my opinion, assuming the notes 
to have been duly m'de in the exercise of the power and the 
guardian to be liable npon them,’ neither the guardian nor the 
holders have any right of recourse against the minor. 


Sankaran Natr J. decided in the plaintiffs favour mainly 
on the ground that it was proper for the guardian tocarry on the 
business through an agent and to give the agent power to exe- 
cute negotiabie instruments and that the business could not be 
carried on, as he says, without drawing hundis. There is much 
to be ‘said for this view especially as a Hindu widow would not 
generally be competent to reserve the exercise of such a power 





I. (1854) 62 Am. Dec. 648. 2. (1884) 9 A. C. 561 at p. 563.......... 
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to herself. At the same time there can be no doubt that the 
result of so holding must be to expose the minors estate to a 
degree of risk that can only be justified on the ground of its 
being a lesser evil than closing the business, and here it may be 
observed that the risk to the minor sole owner is undoubtedly 
much greater than that of the minor member of a joint Hindu 
trading family whose interests are identical with those of the 
adult members having control of the business. In these cir- 
cumstances it seems clear that the guardian cannot, in any view, 
be justified in giving any larger powers than are reasonably 
necessary. Assuming it to be necessary to give the agent power 
to draw bills and promissory notes, it appears tome that it 
cannot be necessary, and it has certainly not beeu shown to be 
necessary, to give him power to draw in favour of himself or his 
firm while to do so must greatly and unnecessarily increase the 


Krishna 
Murthi 


v. 
The Bank of 
Burmah, 
Ltd. 


Wallis J- 


risk to the minor’s estate. The giving of such an unrestricted 
D d 


power is, I think, improper, and if, as the result of giving it, the 
guardian finds herself involved in liability for the fraud of the 
agent, she has no right of indemnity against the assets of the 
minor in the business nor are her creditors entitled to claim 
through her. This ground is, in my opinion, sufficient, for the 
reasons already given, to dispose of the case and the appeal 
must accordingly be allowed and the suit dismissed with costs 
throughout. 
Munro J.—I agree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice Ayling. 


Kalinga Hebbra .. Appellant* 
v. 
Narasimha Hebbra .- Respondent. 


C. P. Ca S. 154— Old Code, S. 310-A.—“ Any present right of appeal” — 
Statute of procedure—Construction—Essentials of application of S. 310-A. 

The right of appeal in a pending action is not a matter of procedure; 
and where a person had filed an appeal under an old Procedure Code which 
gave hima right of second appeal if the decision went against him, the 
passing ofa new Code which did not give a right of second appeal in a 
similar case will not take away the appellant’s right of second appeal. 

The words“ any present right of appeal ” in S. 154, C.P.C., do not 
mean anything more than that no right of appeal which has become vested 
ina litigant shall be affected by the present Code, 
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S. 310-A (Act XIV fo 1882) confers a special right on the judgment-debtor 
and before he can avail himself of the benefit of the section he must comply 
strictly with its terms. A deficient deposi: cannot be made good after the 
time,allowed by the Court appropriating deposits paid on other accounts 
by the judginent-debtor. 

Appeal from the appellate order of the Court of the Tempo- 
tary Subordinate Judge of South Canara in A. No. 200 of 1908 
presented against the order of the Court of the District Muusif 


of Kundapur in E. A. No. 164 of rgc8 (O. S. No. 465 of 1905.) 
An application was put in by mortgazee of the judgment- 
debtor to set aside a sale in execution of a decree for money. 
He tendered Rs, 132-14-0, giving the following particulars of 
the amount :— i 
‘Rs. A. P. 


Amount prayed for in petition 107 4 II 
Court costs 314 0 
Poundage IO IO O 
In respect of the 5 per ceut on 

purchase money 8 8 o 


Interest on Rs. 73-7-0 at 12 percent from 13-12-07 (12-12-07) 
the date of the execution application, and the date till which 
interest had been calculated and put down in the sale pro- 
clamation. The amount mentioned in the sale proclamation 
was Rs. 107-7—4. The petition came on for hearing on 11-4~'08. 
This was four days after the 30 days allowed by S.310 A The 
(decree-holder) purchaser objected to the sale being set aside. 
But the District Munsif directed that the deficit be made up by 
taking its amount from the poundage fees and being paid to the 
decree-holder as it was not incumbent under S.310-A to produce 
the poundage fees and the sale was set aside. On appeal the 
order was confirmed by the Sub-Judge. Hence the second appeal. 

B. Sttarama Rao for appellant. 

K. Y. Adiga for respondent. 

A preliminary objection was taken by the respondente vakal 
that under S. 104, C.P.C. of 1908, the order of the pes was, 
final and. no second appeai lay. 

B. Sttarama Rao, for appellant, Sabie that the appeal 
in this case had already been filed to the Sub-court before the 
new Act came into force: that he had a vested right of second 
appeal which could not.be taken away by: the new: Act—vide 
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The Colonial Sugar Refining Company, Limited v. Irving ! 
that S. 104 did not affect him asthe appellate order was not in- 
appeal from an order setting aside the sale under Order 21, r. 92; 
that the section did not therefore in terms apply; that also the 
Munsif’s order was a decree under the old Code, and an appeal 
having been filed therefrom and there being no express section 
of the Code converting the decree ‘into an order, the order of the 
appellate court also wasa decree anda second appeallay. He 
submitted that S.154 would not affect him; first, because that 
section would apply only if the right of appeal had been affected 
by the other provisions of the Code; secondly, because the right of 
appeal—-in this case a present right of appeal‘ accrued ” as 
laid down by Lord Macnazhten in the case cited above. On the 
merits he submitted that the appropriation by the Munsif having 
taken place only after the expiry of the prescribed period, the 
sale could not be set aside. A deposit under this section has to be 
unconditional— _Mussett Shakott v. Fyotindra Mohan Tagore? ; 
Hanuman Singh v. Luchman Sahu?—such that the decree-holder 
could draw the money at once—Rahim Bux v..:Nundo Lal 
Gossamt*. It was. not in the power of the court to extend the 


time, however small the deficit—C kandi Charan Mandal v. Banki 


Behari Lal Mandal ® It is the debtors right to appropriate, 
and only on those conditions could the creditor accept ; no 
amount of protesting on his part would do—Leake p. 648. Under 
the circumstances of this case, therefore, there was no deposit 
such as the decree-holder could accept till the mith of ea Les 
4 days after time. - 


K. Y. Adiga, for tespondent, contended that the deposit was 
more than tequired;ithat the rules as to appropriation ought not 
to be applied to a'case under S. 3r0-A: that Chand: Charan 
Mandal v. Banki Behari Lal Mandal® proceeds upota thiscon- 
ception of the nature of court sale till confirmation (when only 
the title vests in the purchaser) ; that even that ruling does not 

exclude court's jurisdiction to relieve in cases of mistake or acci- 
dent, and that there las deen substantial compliance i in this case. 


The Court delivered the following 


pO O S aaa 
1. {1905) A. C.: 369. - Ree 2. (1896) 1 Ce WeNit320 >! 
23. (1904) 8 C.W.N, 385. 4 (1887) LIFR: t4 è- gar. 
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vege JUDGMENT :—The preliminary objection’ has been taken 
ve that-no second appeal lies in this matter by reason of the provi- 
ba eon ‘sions of the New Civil Procedure Code. There can be no doubt, 
reading Order XL (iii), rule r, clause (7) and S. 104 and Order 

XXI, rules 92 and 89 together, that if the new code. applies to 

the present case the decree-holder has no right of appeal. The facts 

upon which it must-be decided whether the present code governs 

the case are that the decree-holder filed his appeal against the 

order of the Munsif when the code of 1882 was still in force, but 

before the Subordinate Judge passed his order the present code had 

come into force. The general principle which regulates the ques- 

tion whether a new statute deprives a litigant whohad a right 

of appeal which heenjoyed under the repealed statute is thus 

stated by Lord Macnaghten: ‘And therefore the only question is, 

was the appeal to His Majesty in Council a right vested in the 
appellants at the date of the passing of the Act or wasit a 
mere matter of procedure? It seems to their Lordships that 

the question does not admit of doubt. To deprive a ‘suitor in 
a pending action of an appeal to superior tribunal which belong? 
ed to him as of right is a very different thing from regulating’ 
POE »—The Colonial Sugar Refining Company, Terain v. 
Irving +. 

Applying the sak to the present çase the PA 
when he ‘filed his appeal-in the Subordinate Judge’s Court 
had the right vested in him to appeal against the Subordinate 
Judges order if it went against him. The next question is: 
Has S. 154, Civil Procedure Code, expressly or by necessary 
intendment deprived the appellant of this right ?. The section 
runs thus: ‘Nothing in this Code shall affect any present 
tight of appeal which shall „have accrued to any oe at. its 
commencement. » ae 

‘It is argued that the words as presse right of apas which ; 
shall have accrued,” have by necessary intendment taken away: 
the right to appeal if the right was not. capable of being | 
immediately exercised ‘at the time of the . introduction. of - 
the code. We are not inclined to accept this construction, 
though we confess the matter is by no means free from doubt. 
We think the. words relied on do not mean anything more than 
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that no right of appeal which has become vested in `a litigant, 
to use the languaze of their Lordships of the Privy Council, 
shall be affected by the present Code. 


We also think there is some force in the contention of th 
learned Vakil for the appellant that in as much as under the 
provisions ofthe old Civil Procedure Code what was passed 
against the appellant by the District Munsif was in the nature 
of a decree the provisions of the present code should not be held 
to change what was a decree into an` order without clear words 
to that effect. We hold therefore that an appeal lies. 


_ Upon the merits there can be no doubt that the amount 
deposited by the respondent who is the assignee of the judg- 
ment-debtors was short of the amount which S. 310-A,, Civil 
Procedure Code, requires to be deposited. We think the lower 
court was not entitled to appropriate the Other amounts paid on 


: Kalinga: 
Hebbra 
v. 
Narasimha 
Hebbra. 


other accounts in order to make upthe deficit in the amount - 
payable as mentioned in the sale proclamation. S.°310-A° 


confers a special right on the judgment-debtor and before he 
can avail himself of the benefit of the ‘section he must, comply 
strictly with its terms—Chand? Charan Mandal +. Banki 
Behary, Lal: Mandal.. : - : 
‘The order of the lower courts will be set’ aside and the 
petition of the respondent (E. A. No. 164 of rg08) will be dis- 
- missed. Each party will bear his own costs throughout.. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Krishnaswami Aiyar and Mr. Justice 
Miller.. ; i 4s 
Arunachala Reddi i i : .. Appeliant* 


Vv. ; 
Perumal Reddi "+... Respondent. | 


C. P. Ca S. rr“ Directly and substantially in issue’’—Mortgage suit— 
Prior mortgagee’s rights. © ~- ~~ i k 
Ina mortgage suit by a puisne mortgagee, the prior mortgage was 
récited in the plaint and the District Munsif, while dismissing the suit, found 
the amount due on the prior mortgage. The puisne mortgagee appealed 
to the District Judge bat did not, in his grounds of appeal, take any objec- 
tion to.or make any mention of the finding on the question of the prior 
mortgage and the decree of the District Judge was silent upon the point, | 
Held:—That the finding about the prior mortgage by ‘the Munsif 
could not.be incorporated by implication into the decree of the District 
Judge-and.the finding did not operate as ves judicata against the prior 
mortgagee. [Srinivasa Rao Sahib v. Yamuna Bai Ammal® referred ta. 
Sri Gopal v. Pirthi Singh ® distinguished.] a ea 
.., second appeal from the decree of the District Court of. 
Trichinopoly, in A.S. No. 65 of 1908, presented against the decree. 
of the Court of the District Munsif of Ariyalur, in O. S. 
No. 1541 of 1906. Het Ree e 
® 5. A. No. 75 of 1929 = 6 fs . 24th August I9to; 
< Fe C8g9} 1-L.Rv 26 ©:-449 (F.B.) ~ 2. (1905) I,L.R. 29 ME 84. * 
3s- t1902) TER. 2g-A. 429. 
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S. Krishnamurthi Atyar contended that in the prior litiga- 
tion the puisne mortgagee did not impeach the prior morigage. 
As such it was not necessary for the prior mortgagee to have his 
tight expressly protected by the decree. Sr? Gopal v. Pirthi 
Singh? is distinguishable as the prayer was for sale free of in- 
cumbrances, There was no such prayer in this case. Srinivasa Rao 
Sahib v. Yamuna Bai Ammal? is authority for saying that when 
admitted, the mortgagee’s rights are not affected: C. M.S. A. 
75 of 1906. Mahabty Pershadv. Prabhu Singh* goes further 
and says that unless the prior mortgage is impeached all that is 
sold and must be taken to be sold is the equity of redemption. 
The prior mortgagee is not a necessary patty—Surjt Ram 
Marwari v. Barham Deo Persad +. 


“T. Natesa Atyar for respondent relied on Kreshnamachart 
v. Seshadri Atyangar.® 


The Court delivered the following 

: JUDGMENT :—In the former suit the then plaintiff set 
out the prior mortgage of the 6th defendant but did not make 
any.allegation as tothe amount, if any, then due under it nor 
ask:that the sale should bé made subject to it or free of it. The 
District Munsif found the amount due to be Rs. 178 on an issue 
raised by the 8th defendant in the suit, but on other grounds 
dismissed the suit - The plaintiff appealed to the District Judge 
but did not, in his grounds of appeal, take any objection to, or 
make any mention of the finding on the question of the prior 
mortgages, and the decree of the District Judge -is silent upon 
the point. 

The finding of the District Munsif who dismissed the suit 
cannot be incorporated by implication into the decree of the 
District Judge. When the suit was dismissed, the finding 
ceased to have any effect and we must take it that the 
decree of the District Judge did not dispose of.or decide any 
question in regard to the prior mortgages. Srinivasa Rao Saheb 


` v. Yamuna Bat Ammal? and C. M. A. 75 of 1906 are authorities - 


for the position.that the decree for sale though silent asto the 
prior mortgages müşt not be understood to have ‘negatived them.. 
In those cases ‘the prior mortgagee was a party and: though the 
amoitnt of the prior: thortgagesiwas expressly admitted, the same, 
priaciple is applicable in the present case. SréGopal v. Pirthi. 
Singh, where the plaintiff disputed the existence of the prior 
mortgage and dsked for a sale free of all incumbrances, stands 
on a diffetent footing—otdé Mahabir Pershad Singh v. Prabhu 
Singh? : 

p -We reverse the decrees of the lower courts and remand the 
sit to the District Munsif for disposal according to law. Costs 
Will abide the result. \ 
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IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
oF OUDH.] : 


Present:—Lord Macnaghten, Lord Robson, Sir Arthur 
Wilson and Mr. Ameer Ali. 


Umrao Singh and another .. Appellants* 
; D. (Plaintiffs) 
Lachman Singh and another .. Respondents 
(Defendants). 


Costs—Deed—Construction—Conflicting views presented by both parties 
—Real character of deed upheld. Registration Act, S.17—Fasily settlement 
— Want of registration—Inoperative as regards immoveable property. 

The contest in the case was about the validity and effect of two instru- 
ments, one of 1884 and the other of 1893. The pleadings of both the parties 
were in one way before the court found against the deed of 1893 and quite 
the reverse after the finding. 

Held that, notwithstanding the conflicting views presented by the appel- 
lants, their Lordships were bound to give effect to the real character of the in- 
strument but without their costs in the Privy Council and the court below. 

Held that an instrument the effect of which was in contest in the case 
was executed as a family arrangement and interided to be immediately, 
operative, final and irrevocable and was, consequently, a settlement and not 
a will; and that the same was inoperative as regardsimmoveable proper- 
ties for want of registration. 


Appeal from a judgment and decree’ of the Court of the Judi- 
cial Commissioner of Oudh, which reversed a judgment and de- 
cree of the Court of the Subordinate Judge of Sitapur. 

De Gruyther, K.C., and S.A. Kyffin for appellants. 

Str Robert Finlay, K.C., and Ross for respondents. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—This is an appeal from a decree of 
the Court of the Judicial Commissioner of Oudh, reversing the 
decision of the Subordinate Judge of Sitapur. 

The disputes’ between the parties relate to the right of 
succession to one-third of- the estate of Ramkote, of which a 
Hindu gentleman, named Kalka Bakhsh Singh, was the last owner. 

In the course of the discussion before this Board the contro- 
versy was reduced to two questions only:— 

(1) Was a certain document executed by Kalka Bakhsh 
on the 23rd-of May, 1884, a testamentary or a non- testamentary 
instrument ? 

(2) Is that question now open having regard to the course 


of the proceedings in the courts below ? 


a 
* i911, February 28, ~ 
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After the confiscation of Oudh the second Summary Settle- 
ment of the Ramkote estate was made with Kalka Bakhsh. He 
obtained a sanad from the Government. His name was entered 
in lists 1, 4, and 6 prepared under the provisions of S. 8 of 


Act I of 1869. And he remained absolute owner of the property 
until his death. 


Kalka Bakhsh died on the r4th of October, 1893. He had 
three sons, Umrao Singh, Pirthipal Singh and Baldeo Bakhsh. 
Pirthipal Singh died in his father’s life-time, leaving two sons, 
who were defendants in the suit and are the respondents to this 
appeal. 

On the oth of January, 1862, Kalka Bakhsh, in compliance 
with the directions issued by the Government, declared that 
after his death his estate should continue in his family undi- 
vided, in accordance with the custom of Raygaddz, and that the 
younger brothers should be entitled to maintenance. 


It is not disputed thatthis declaration was a valid testa- 
mentary disposition by Kalka Bakhsh of his estate in favour of 
his eldest son. 


Kalka Bakhsh and his second son, Pirthipal Singh, were 
on had terms, so much so, that Pirthipal Singh threatened personal 
violence to his father, and Kalka Bakhsh commenced criminal 
proceedings against his son. The quarrel, however, was for 
the time compromised by the intervention of two friends of the 
family, Jote Singh of Bihat and Ratan Singh of Rojah. At 
their instance the following document was drawn up and signed 
by Kalka Bakhsh in their presence on the 23rd of May, 1884 :— 


« This sanad is executed by me, Thakur Kalka Bakhsh, 
talukdar of Ramkote. For Pirthipal Singh, who is my son, I fix 
Rs. 300 annually, so that he may maintain himself. Besides 
this, whatever I may give I will give equally to the three sons, 
except provisions, which they may take from my godown(fhothar). 
He may take 6 annas in kharif (crop) and 10 annas in rabi (crop) 
out of my treasury (fakw2z/) The marriage and gauna expenses 
of the sons and daughters shall be borne by me. After me the 
three sons are todivide the property, moveable and immoveable. 
This has been settled through the mediation of Thakur Jote 
Singh of Bihat and Thakur Ratan Singh of Rojah.” 
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Kalka Bakhsh, though he executed the document with- 
out demur, did not comply with its terms, if, indeed, he ever 
meant to do so. In February, 1886, Pirthipal Singh, who 
apparently was then in destitution, brought a suit to recover 
arrears of maintenance and a sum of money equal to an amount 
alleged to have been given by Kalka Bakhsh to his youngest son 
Baldeo Bakhsh. ‘The suit, which was founded on the instrument 
of May, 1884, was dismissed by the Subordinate Judge, and the 
dismissal was affirmed on appeal except as regards arrears of 
- maintenance then due, amounting to Rs, 412-8-o0. 

In May, 1892, Kalka Bakhsh brought a suit for cancellation 
of the instrument of May, 1884. Pirthipal, however, died in 
November, 1892, b:fore the suit could be heard, and it was con- 
sequently withdrawn. 

After Kalka Bakhsh’s death there was the usual quarrel as 
to registration in the Revenue records. On the 14th of May, 
1894, the Deputy Commissioner of Sitapur, without pronouncing 
any opinion on the questions in dispute, made an order directing 
the entry of one-third of the estate in the name of Baldeo Bakhsh 
and the remaining third in the names of Prithipal’s two sons. 


Umrao Singh then transferred his interest in the estate to his 
brother Baldeo Bakhsh, and they brought this suit as co-plain- 
tiffs to recover the one-third of Pirthipal Singh. They relied 
mainly on a will alleged to have been executed on the 4th of 
October, 1893, up to which date, as they contended, the 
testamentary instrament of the oth of January, 1862, was in 
force. They asserted too that the instrument of the 23rd of May, 
1884, was obtained from Kalka Bakhsh by undue influence, and 
was wholly inoperative. 

The Subordinate Judge gave effect to the plaintiffs’ claim 
except so far as it was founded on the alleged will of October, 
1893. He decided against them on the issue as to the validity 
of that document, stating that the execution thereof “was not 
very clear to his mind.” The decree was made without costs. 


On appeal the Judicial Commissioners affirmed the findings 
of the Subordinate Judge in regard to the will of 1862 and the 
alleged will of 1893. But as regards the instrument of 1884 
they held that its execution was not procured by undue influence, 
and that it operated asa valid devise to Pirthipal Singh, the 
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benefit of which passed on his death to his twosons. In the 
tesult they reversed the decree of the Subordinate Judge and 
dismissed the suit with costs. 

Their Lordships agree with the Court of the {Judicial Com- 
missioner in thinking that the instrument of 1884 was not pro- 
cured by undue influence. Indeed, there seems to be no ground 
whatever for such a suggestion. On the other hand, it seems 
clear that that document is a non-testamentary instrument. It 
was a family arrangement, arrived,at by the mediation or arbitra- 
tion of two gentlemen, who were old friends of the family, and 
interested in maintaining its honour. It was plainly intended 
to be final and irrevocable. It fails of effect simply because it is 
not registered, as required by the Registration Act III of 1877, 
S.17. It is therefore void as regards immoveable property. 

As regards the second question their Lordships must hold 
that they are not precluded by what took place in the courts 
below from considering the real question in the case. In the 
courts below neither party pursued a consistent course. As long 


. asthe question. of the validity of the alleged will of the 4th 
' of October, 1893, was undetermined, the appellants contended 


that the instrument of May, 1884, was testamentary, while the 
defendants contended that it was a settlement and not a will. 
As soon as the alleged will of 1893 was successfully impeached, 
the defendants maintained that the instrument of 1884 was a 
will and not a settlement, and the appellants changed their 
attitude. Their Lordships think that, notwithstanding the 
conflicting views presented by the appellantsin the courts below 
they are bound to give effect to the real character of the instru- 
ment. At the same time they consider that theiappellants, 
though successful in the result, ought not to be allowed costs on 
appeal or any costs in the courts below. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be allowed and the decree of the 
Subordinate Judge restored, and that any costs paid. under the 
order of the Court of the Judicial Commissioners must be returned, 
There will be no costs of the appeal. 

T. L. Wilson & Co.—Solicitors for appellants. 

Young, Jackson, Beard and King.=Solicitors for res- 
pondents, 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. l 
: [ON APPEAL, FROM THE HIGH COURT OF ALLAHABAD]. 
Present:—Lord Macnaghten, Lord Robson, Sir Arthur 
Wilson and Mr. Ameer Ali. 


Bhawani Kunwar .. Appellant? 
C (Plaintif ) 
Himmat Bahadur and another .. Respondents 
(Defendants). 


Hindu Law—Widow—Alienation for discharge of husbands debis— 
Onus. 

Where a widow sells a portion of her husband’s estate to pay off alleged 
debts of her husband, the onus is upon her to prove that the debts were 
owing by the husband. 


Appeal from a judgment and decree of the High Court at 
Allahabad which set aside a decree of the Subordinate Jud ge of 
Shahjahanpur. 

W. A. Ratkes for appellant. 

L. De Gruyther, K.C.,and G. E. A. Ross for respondents. 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—The facts of this case are very complica- 
ted in detail, but it seems to their Lordships that judgment can 
be given in a single sentence. 


The appellant has not proved that there was any obligation 
on the part of Nityanand or his estate to pay the monies which 
were paid by his wife. The obligation lay upon the appellant to 
prove that there was such liability, and she has not satisfied it. 


Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed, and the appellant will pay 
the costs. f i 

T. C, Summarhays & Son.—Solicitors for appellant. 

Ranken Ford, Ford & Chester.—Solicitors for respondents. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
[ON APPEAL, FROM THE SUPREME Court oF NEw SouTH WALES.] 
Present :—Lord Macnaghten, Lord Mersey, Lord Robson 
and Sir Arthur Wilson. 
Leslie Williams -. Appellantt 


v. 
Haines Thomas Giddy -» Respondent. 
Discretion— Government Board—Discrelion given by statute— Judicial 
discretion—Court’s power to interfere with arbitrary exercise of discretion. 


* 1911,. February 15. 4th April, I9I1. 
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The discretion given by S. 4 of the Public Service Superannuation Act of 
1903 (New South Wales) to fix the gratuities of retiring public servants is 
not an arbitrary discretion but a discretion to be exercised reasonably, fairly 
and justly; and where it is plain that the award of gratuity was intended to be 
unreal and unsubstantial, though made ander the guise of exercising discre- 
tion, in that the Board threw in only a farthing for each year of service after 
a certain period, in the calculation of the gratuity :— 

Held—That it was at best a colorable performance. and tantamount toa 
refusal by the Board to exercise the discretion entrusted to them by Parlia- 
ment. 


The facts and arguments will appear from the judgment. 

Their Lordships’ judgment was delivered by 

Lord Macnaghten:—The respondent, Giddy, who was 
plaintiff in this action, was an employee in the public service of 
the State of New South Wales. He entered the service on the 
gth of December, 1875. He retired after thirty years’ service on ` 


` the 16th of September, 1905. 


On his retirement, in accordance with the provisions of 
S. 4 of the Public Service Superannuation Act, 1903, he became 
“entitled toa gratuity, not exceeding one month’s pay for each 
year of service from the date of his permanent employment.” 
The gratuity, in the words of the enactment, was “to be calcu- 
latedon the average of his salary during the whole term of his 
employment and to be payable * * * in thecaseof* * * 
retirement after the commencement of the Public Service Act, 
1902, only in respect of service prior to such commencement.” 

The average of the plaintiff’s salary during the whole term 
of his employment was found to be £23-105.-1d. per month. 


On his retirement the Public Service Board awarded him a 
gratuity or allowance of £454~115.-1d. In arriving at this sum, 
the Board reckoned his service up to the 23rd of December 1895, 
but no longer. Under the Act of 1903 he claimed to have his 
service reckoned up to the 16th of August 1902, the date of the 
commencement of the Public Service Act, 1902. He was offici- 
ally informed by letter from the Crown Solicitor, dated the 6th 
of July 1908, that in respect of that claim no further sum could 


‘be paid. Subsequently, however, the Public Service Board 


professed to take his claim into consideration. But instead of 
awarding a gratuity or allowance calculated on a salary of 
423-10s.-1d, per month, they struck off the pounds, they struck off 


hd 
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the shillings, and they:allowed him just one penny for each year of 
service subsequent to the 23rd of December 1895, or seven pence 
in all. An award so contemptuous on the face of it seems to im- 
port incapacity of some sort on the part of a civil servant thus 
remunerated or disparaged. There was. nothing of the kind. 
The learned counsel for the appellant hastened to disclaim any 
intentional slur on the plaintiffs conduct. No fault was to be 
found with the manner in which he had discharged his duties. 
So the plaintiff brought this action to recover the sum of 
4139-19s.-2d., which would have been the amount of the addi- 
tional allowance at the full rate of £23-10s.-1d. for each year of 
additional service. . 
_ A special case was settled by direction of the Judge, stating 
the following questions for the opinion of the court :— 


(1) “ Whether the plaintiff's service. in respect of which the gratuity 


is payable, should be computed up tothe 23rd of ‘December 1895, or the 
16th of August 1902 ? 


(2) Whether, if the said gratuity is payable in respect of service between 
the 23rdof December 1895 and the 16th of August 1902, the said Govern- 


ment is entitled to assess the gratuity payablein respect of the said service 
at the sum ofseven pence P”? 


And the special case provided that if the court should be 
of opinion that the gratuity was payable in respect of the 
whole of the service prior to the 16th of August 1902, and that 
the Government were not entitled to assess the gratuity payable 
for service subsequent tothe 23rd of December 1895 at seven 
pence, judgment should be entered for the plaintiff for 
4139-195.-2d.. with costs, 

The special case came on to be heard in the Supreme Court 
before Simpson, Acting C. J., and Cohen and Pring, JJ. All 
the learned judges were of Opinion that the first question must 
be answered in favour of the plaintiff. On the second question 
there was a difference of opinion. Simpson, A.C .J., and Cohen, 
J., thought that it could not “ be successfully contended that the 
Government have any right to depart from what they have deli- 
berately done in respect of the plaintiff's service up to the 23rd of 
December 1895, and to exercise another and different discretion 
by allowing him seven pence‘only asa gratuity for his subse- 
quent service.” Pring, J., on the other hand, was of opinion 
that the court could not interfere with the uncontrolled discre- 


tion of the Government, and that the judgment should be en- 
tered for the defendant. 
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Before this Board the ruling of the Supreme Court on the 
first question was not challenged. 
~ On the second question their Lordships agree in the con- 
clusion at which the majority of the court arrived. But they 
are not prepared to hold that the Government were precluded 
from exercising their discretion by the action which they took: 
at the time when it was considered that the plaintiff was not 
entitled to claim in respect of service subsequent to the 23rd of 
December 1895. 


The real question seems to be this: —Did the Government, 
or rather did the Public Service Board, in whose province the 
matter lay, exercise any discretion at all as regards the plaintiff's 
claim in respect of the service subsequent to the 23rd of Decem- 
ber, 1895? ‘They have'awarded seven pennies for seven years’ 
employment, or to be quite accurate, they have awarded one 
farthing for every quarter of a year spent in the service of the 
Government, and they have thrown in an extra farthing to make 
even money. Well, this is not the first occasion on which seven 
years’ faithful service has met with a recompense at once un- 
expected and undesired. That is probably the best that can be 
said for the action of the Boatd. But was it reasonable ? Was it 
fair? Few would deem it a generous or handsome tribute to 
the work of anold and faithful servant even with the extra 
farthing thrown in. Plain folk would call it a mockery—a sham 
—a pretence. Nobody, of course, can dispute that the Govern- 
ment or the Board had a discretion in the matter. But it was 
not an arbitrary discretion as Pring J. seems to think. It wasa 
discretion to be exercised reasonably, fairly aud justly. The 
learned counsel for the appellant, who were not apparently in the 
secrets of the Government, seemed to think that the Board 
would have stood better in court if they had not resorted to the 
artifice of a pretended exercise of discretion. It was suggested 
that the Board may have thought that the plaintif had got 
enough already and that perhaps on the former occasion they 
took into’ consideration years of service beyond the limit which 
they thought applicable. But, if so, they did unintentionally 
the very thing they were told by the Act not to do. They can 
hardly be heard to say that they have erred intentionally in order 
to conceal or compensate an unintentional error. Whatever 
their motive may have been, whether they were resolved, right 
or wrong, to stick toa determination once officially announced 
and to let the service understand that nothing was to be gained 
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by asking for a reconsideration of an erroneous decision or Leslie 


whether they had some better reason which has not yet been wali 
disclosed or discovered, it seems to their Lordships to be quite Piney 
as 


plain that an illusory award such as this—an award intended to  Giday. 
be unreal and unsubstantial, though made under guise 
of exercising discretion—is at best a colorable performance, 
and tantamount to a refusal by the Board to exercise the dis- 
cretion entrusted to them by Parliament. 
Holding therefore, as they do, that the Gcvernment were 


not entitled to assess the gratuity payable to the plaintiff in 
respect of service between the 23rd of December 1895 and the 


16th of August 1902 at the sum of seven pence, their Lordships 
think that, in accordance with the provisions of the special case 
judgment should be entered for the plaintiff for £ 139-19 S.-2 d,- 
with costs. They will humbly advise His Majesty accordingly. 

The order giving special leave to appeal provided for the 
plaintiff's costs of the appeal as between solicitor and client, 
But as there is no appearance on the part of the plaintiff, the 
order will be silent as to costs. 

Solicitors :—Messrs. Light and Foulton for appellant. 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL, 


(ON APPEAL FROM THE ALLAHABAD HicH Court,) 
Present:—Lord Macnaghten, Lord Robson, Sir Arthur 
Wilson and Mr. Ameer Ali. 





Khunni Lal .. Appellant* 
v. (Defendant) 

Gobind Krishna Narain and another .. Respondents 

(Plainte fs). 


Caste Disabilities Act—Regulation VII of 1832 and Act XXI of 1850— 


Effect of convert’s rights in 1845—Revival of barred right—Convert from ae Lal 
Hinduism lo Mahomedanism—Family settlement—Compromise of suit— Gobind 
« Alienation” —Distinction— Test— Hindu Law—Reversionary suit. Krishna 


The effect of S. 9 of Regulation VII of 1832 (Bengal) and afterwards of Narain. 


Act XXI of 1850 which extended the principles of Regulations VII of 
1832 to the whole of British India is virtually to set aside the provisions of 
the Hindu Law which penalises renunciation of religion or exclusion from 
caste. ; 

A Hindu became a convert to Mahomedanism in 1845. Held that the 
convert’s scn who remained a Hindu did not acquire any enforcible right 
to his father’s sharein the joint family property which he could either 
assert himself or transmit to his heirs for enforcement in a British court of 

justice, and even if the enactments permitted it, no suit could be brought 
to enforce the son’s right after the lapse ot 12 years from the time the cause 
of action arose, and the right being barred in 1857 nothing in Article 142 of 
Act 1X of 1871 or Article 141 of Act XV of 1877 revived the barred right. 


—— 
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The true test to apply to a transaction which is challenged by the 
reversioners as an alienation not binding on them is, whether the alienee 
derives title from the holder of the limited interest or life tenant. But 
where the compromise is based on the assumption that there was an ante- 
cedent title of some kind in the parties and the agreement acknowledges 
and defines what that title is, then it is not an alienation open to the attack 
of reversioners. 

A Hindu became a convert to Mahomedanism in 1845. His son who 
was a Hindu predeceased him and the father died soon after. There 
was litigation between the son’s daughters and the father’s daughter’s 
son about the succession. The parties compromised it by taking 8} and 7% 


annas shares each respectivly. 
Heldin a suit by the danghter’s son attacking the compromise that the 
comprotnise was a family settlement and not an alienation by the daughters. 


Consolidated appeals from three decrees of the High 
Court at Allahabad, which reversed three decrees of the 
Subordinate Judge of Bareilly. 

H. Cowell for appellant. 

L. De Gruyther, K.C., and B. Dube for respondents. 

The judgment of their Lordships was delivered by 

Mr. Ameer Ali :—These appeals, which have been consoli- 
dated by an order dated 1st November, 1910, arise out of three 
actions in ejectment, brought by the plaintiffs in the Court of 
the Subordinate Judge of Bareilly, who dismissed the suits by 
one judgment onthe 2oth of May, 1905. His dicision, however, 
was reversed on appeal by the High Court of Allahabad, which 
decreed the plaintiffs’ claims, on the 23rd of April, 1908. The 
defendants have appealed to His Majesty in Council, and the 
point for determination is the same in each case. 

The plaintiffs claim as next reversioners to their grand- 
father (mother’s father) Raja Daulat Singh, to recover possession 
of certain properties held by the defendants, ou the allegation 
that the deed of compromise under which the latter purport to 
derive title is not binding on them. The defendants, on the 
other hand, are transferees from one Raja Khairati Lal, a grand- 
son by a daughter of Raja Ratan Singh, the father of Daulat 
Singh, and a party to the compromise in question. 

The history of Ratan Singh’s family and the circumstances 
which led to the compromise have been twice before this Board, 
and will be found summarised in the earlier of the two cases 
It is unnecessary, therefore, to enter into them at any length. 
For the purposes of the present appeals it is sufficient to state 
that Raja Ratan Singh, who appears to kave held a high posi- 
tion in the Court of the then King of Oudh, owned considerable 
property within British territories, part of which isin suit, an 
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that he and his son Daulat were members of a joint Hindu family nat Lal 
and thus entitled in joint tenancy each to a moiety of the pro- Gobind 
perties. | . Narain. 
It may be taken now as established beyond dispute that in 
1845 Ratan Singh abandoned Hinduism and adopted the Maho- 
medan faith. But although his renunciation’of the Hindu reli- 
` gion involved, under the Hindu law, the forfeiture of civil rights 
to the extent of depriving him of his share in the joint estate, 
Daulat advanced no claim based on such forfeiture, and father 
and son remained joint until the latter’s death in January, 1851. 


Daulat left him surviving a widow named Sen Kunwar, and 
two daughters, Chhattar Kunwar. and Mewa Kunwar. On the 
death of Ratan 'Singh some months later (September, 1851) the 
entire property which had stood all along in his name in the 
Collectors Register was recorded. in the name of his widow, 
Rani Raj Kunwar, 


Disputes then arose between the heirs of Daulat on the one 
side and Raj Kunwaron the other. Eventually, and in conse- 
quence of these disputes, the Court of Wards took over, in 1852, 
possession of the entire estate, making Raj Kunwar, who is sta- 
ted to have been a person of weak intellect, an allowance of 
Rs. 500 a month. The rights of Daulat’s heirs do not appear to 
have been admitted to any part of the property, as no allowance 
was made to them, and, in fact, it is alleged they were referred 
to the civil courts for the establishment of their rights. Matters 
remained in this condition for several years. Sen Kunwar died 
in 1857 and Raj Kunwar, Ratan’s widow, the following year. 
In 1860, under the advice of Mr. John Inglis, a well-known 
District Officer, then Collector of Bareilly, the daughters of 
Daulat and the grandson of Ratan, Khairati Lal, entered into 
the compromise which the plaintiffs now seek to set aside so far 
as it affects them. - 


By this compromise Daulat Singh’s daughters, Chhattar 
Kunwar and Mewa Kunwar, obtained between them an 84 anna 
share, taking the entire estate as 16 annas ; whilst Khairati Lal 
received a 73 anna share. Partition was effected in terms of the 
compromise, and the parties obtained possession of their respec- 
tive shares allotted fo thèm. Chhattat Kunwar died in 1866. 
There was litigation between Chhattats husband and Mewa 
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Ehun Tal Kunwar as to the right to Chhattar’s share,which was ultimate- 


Gobind 
Krishna 
Narain. 


ly decided in Mewa Kunwar’s tavour who thus obtained posses- 
sion of the entire 84 anna share received by the two sisters in 
1860. Mewa Kunwar died in 1899, and the share held by her 
has devolved on the plaintiffs, her sons. 

Their case is that on the abandonment of Hinduism by 
Ratan Singh he forfeited his half share in the joint property 
which vested in Daulat Singh, that they as his heirs are entitled 
to the entire 16 annas, and that they are not bound by the 
compromise of 1860, as Chhattar Kunwar and Mewa Kunwar, 
being mere life tenants, had no authority, in the absence of 
legal necessity, to alienate the 74 anna share in favour of: 
Khairati Lal. 


The defendants, who are transferees either from Khairati 
Lal or his heirs, contend, zwfer alta, that the compromise entered 
into by the two ladies was not an alienation; that it wasa 
family arrangement for the settlement of disputes under which 
they obtained more than they were legally entitled to ; that in 
view of the British legislation (to which the defendants refer) 
the forfeiture, on which the plaintiffs rely, could not be enforced, 
and that, therefore, there was no divestment of the right 
of Ratan iu respect of his half share, and that even if any such 
right, as the plaintiffs allege, devolved on Daulat in conse- 
quence of Ratan’s conversion in 1845 it became ‘extinguished ” 
on the lapse of 12 years from the date of such devolution. 

The Subordinate Judge in a well-considered judgment 
upheld the defendants’ pleas and dismissed the suits. ‘The 
learned Judges of the High Court, on appeal by the plaintiffs, 
arrived at a different conclusion. They were of opinion that 
on the conversion of Ratan Singh, Daulat became “sole and 
absolute owner of the whole estate,” inasmuch. as Regula- 
tion VII of 1832 “did not abrogate the Hindu Law as to the 
consequences of apostacy,? and Act XXI of 1850 “was not enact- 
ed until some five years after his adoption of the Mahomedan 
faith. With regard to the compromise of 1860, although they 
considered it to be “just and wise” and “perhaps the best 
arrangement that could be made,” they felt ‘pressed by authority 
to hold in effect that it amounted to an alienation which the 
ladies, in the absence of legal necessity, were not competent to 


PART XIV.] TAE MADRAS LAW JOURNAL REPORTS. 649 


make, and that consequently it was not binding on the plain- Kiuni Lal 
tiffs. In this view of the question they reversed, as already Gobind 
stated, the decision of the Subordinate Judge, and decreed the Xtishne 
plaintiffs’ claims in all three suits. The learned Judges did not 
deal with the question of limitation raised by the defendants. 
Their Lordships regret they are unable to concur in the 
judgment of the High Court. 
In 1845, when Ratan Singh abandoned Hinduism and 
adopted the Mahomedan faith, the rule laid down in S. 9 
Regulation VII òf 1832, for decision in civil suits where the 
parties ranged against each other belonged to different persua- 
sions, was in force in the Bengal Presidency. It declared in 
express terms that in such cases— 
“ When one party shall be of the Hindu and the other of 
the Mahomedan persuasion, or where one or other of the parties 
to the suit shall not be either of the Mahomedan or Hindu 
persuasions, the laws of those religions shall not be permitted to 
operate to deprive such party or parties of any property to which 
but for the operation of such laws, they would have been 
entitled.” 
Act XXI of 1850 extended the principle of S.9, Regulation 
VII of 1832, of the Bengal Code, throughout the territories sub- 
ject to the Government of the East India Company. After re- 
citing the provisions of S. 9, and stating that it would be bene- 
ficial to extend its principle to the rest of British India, it enact- 
ed that— 
‘So much of any law or usage now in force within the 
territories subject to the Government of the East. India Company 
as inflicts on any person forfeiture of rights or property, or may 
be held in any way to impair or affect any right of inheritance,- 
by reason of his or her renouncing, or having been excluded 
from the communion of any religion, or being deprived of caste, 
shall cease to be enforced as law ia .,the Courts of the East 
India Company, and in the Courts established by Royal Charter 
within the said territories. ” 


The intention in both enactments is perfectly clear; by 
declaring ‘that the Hindu or Mahomedan law shall not be per- 
mitted to deprive any party not belonging to either of those 
perstiasions of a tight to propetty, or that any law or usage 
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enn Lal which inflicts forfeiture of rights or property or by reason of any 
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Krishna 
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person renouncing his or her religion, shall not be enforced, the 
legislature virtually set aside the provisions of the Hindu law 
which penalises renunciation of religion or exclusion from caste, 

The effect of the legislation of 1832 and 1850 was that on 
Ratan Singh’s abandonment of Hinduism, Daulat Singh did not 
acquire any enforcible right to his father’s share in the joint 
family property which he could either assert himself or transmit 
to his heirs for enforcement ina British Court of Justice. 

In the view their Lordships take of this branch of the case 
it is not necessary to discuss the question of limitation raised by 
the defendants. But it may be observed that whatever right 
Daulat acquired under the Hindu law to the share of his father 
came into existence in 1845 on the conversion of the latter to the 
Mahomedan religion. No suit could be brought, even if the 
enactments referred to above had permitted it, to enforce the 
right after lapse of 12 years ‘from the time the cause of action 
arose” (S. 12, Act XIV of 1859). Nothiag in Article 142 of Act 
IX ot 1871 or of Article 141 of Act XV of 1877 could lead to the 
revival of aright that had already become barred. In this 
connection their Lordships would refer to the judgment of 
this Committee in the case of Hurrinath Chatterji v. Mohunt 
Mothoor Mohun Goswami 7, where it was pointed out that the 
«intention of the law of limitation is, not to-give a right where 
there is not one, but to interposea bar after a certain period to 
a suit to enforce an existing right.” 

Such was the relative position of the parties in 1860, when 
the compromise was entered into. ` The heirs of Daulat had no 


' existing enforcible right to the share of Ratan Singh, and the 


entire property was recorded i in the name of his widow. Under 
these circumstances the patties, under the advice of the 
District Officer, instead of engaging in a long litiga- 
tion, arrived ata mutual settlement of their claims. The 
real nature of the compromise is well expressed in a judgment 
of the High Court of the North-West Provinces in 1868 in the 
suit of Mewa Kunwar against her sister Chhattar Kunwar’s 
husband. ‘The learned Judges say as follows :— 

‘The true character of the transaction appears to us to have 
beer a settlement between the several mémbers of the famity of 

(2893) D R ot. A. 183. 
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their disputes, each one relinquishing all claim in respect of all 
property in dispute other than that falling to his share, and 
recognising the right of the others as they had previously 
asserted it to the portion allotted to them respectively. It was 
in this light, rather than as conferring a new distinct title on 
each other, that the parties themselves seem to have regarded 
the arrangement, and we think that it is the duty of the courts 
to uphold and give full effect to such an arrangement.” ? 


Their Lordships have no hesitation in adopting that view. 
The true test to apply to a transaction which is challenged by 
the revisioners as an alienation not binding on them is, whether 
the alienee derives title from the holder of the limited interest 
or life-tenant, In the present case Khairati Lal acquired no 
tight from the daughters of Daulat, for “the compromise,” to 
use their Lordships’ language in Rant Mewa Kunwar v. Rani 
Hulas Kunwar 2 “is based on the assumption that there was 
an antecedent title of Some kind in the parties, and the agree- 
ment acknowledges and defines what that title is.” 


In their Lordships’ judgment the decisions on the authority 
of which the learned Judges of the High Court have held the 
compromise not to bind the plaintiffs, are not’ applicable to the 
present case, 


On the whole their Lordships are of opnion that the 
judgment and decree of the High Court of Allahabad should be 
reversed and those of the Subordinate Judge restored, and they 
will humbly advise His Majesty accordingly. 

The respondents will pay the costs of this appeal and of the 
appeal in the High Court. 


Pyke, Parrott & Co.—Solicitors for appellants. 
T. L. Wilson & Co.—Solicitors for respondents. 








T. (7868) 3 Agra H. Ç. R, 82, 84. 2. (1874) L R. 11. A. P,- 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
(ON APPEAL FROM THE CALCUTTA HIGH COURT.) 
Present :—Lord Macnaghten, Lord Robson and Sir Arthur 
Wilson. : 


Bishun Chand Bachhaot as .. Appellant* 
Us. (Plaintif) - 

Bijoy Singh Dudhuria ae .. Respondent 
f (Defendant). 


Execution sale— Fraud —Misrepresentation by judgmenl-debtor’s pleader 
—Auction-purchaser not responsible. 

Heid in a snitto set aside an execution sale on the ground of fraud 
and misrepresentation by the judgment-debtor’s pleader that he was going 
to apply foran adjournment of sale and consequent omission to be present 
and bid at the sale, that there was no fraud, and even if the alleged re. 
presentation of the judgment-debtor’s pleader be true, the auction-purchaser 
was not responsible. 


Appeal from a judgment and decree of the High Court at 
Calcutta, .confirming that of the Subordinate Judge of Mur- 
shidabad. 

De Gruyther, K.C., and K. Brown for appellants. 

Sir Robert Finlay, K.C., and A. W. Dunne for respondents. 

The judgment of their Lordships was delivered by 

Lord Robson.—T his is an appeal from a decree of the Bengal 
High Court of Judicature which confirmed a decree of the Sub- 
ordinate Judge of Murshidabad. 

The suit was brought in September, 1902, by the respon- 
dent, Bijoy Singh, against the appellant for a declaration that 
the purchase by the appellant of a house atan auction sale, held 
under the order of the District Court of Murshidabad, in certain 
execution proceedings, was invalid on the ground that it was 
brought about by the fraud of the appellant and the other defend- 
ants, Tara Chand, the judgment-creditor and Chatrapat Singh, 
the judgment-debtor, in those proceedings. 

The respondent, Bijoy Singh, was a.creditor of Chatrapat 
Singh, and helda decree for the amount of his debt, Rs. 10,000. 
He applied to the District Court of Murshidabad'for execution 
against Chatrapat’s properties and accordingly, in September, 
1900, the house in question was attached and ordered to be sold 
on the 15th January, 1901. The debtor procured a postponement 
of the sale until the 21st March, Igor, by a part payment of Rs. 

# Irr, February, 3,7 and 8 and March, Io, 
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4,000. In January and February, 1901, suits were begun by the 
debtor’s two sons against the respondent, alleging that the house 
was family property; that they were entitled to shares therein ac- 
cording to the Mitakshara Law,and asking for injunctions restrain_ 
ing the sale of their shares. The sale was accordingly stayed in 
February, rgoxr, on terms that security for the whole amount of 
Bijoy Singh’s debt should be furnished. This was done on the 
8th March, 1901, and the sale on behalf of the respondent thus 
indefinitely stayed. f 

In the meantime proceedings were also being taken against 
Chatrapat Singh by the defendant Tara Chand,who had obtained 
a decree in the Caicutta Small Cause Court for the amount of his 
debt, Rs. 1,800, as far back as September, 1896. That decree 
was transmitted to the District Court of Murshidabad for execu- 
tion, and on.the 22nd February, 1900, the house in question was 
duly attached, and the sale fixed for the r5thMay, rgor. On 
that day the judgment-debtor ‘petitioned the court to postpone 
the sale for seven days. On his promise that the debt should 
be paid in that time, Tara Chand consented, and this delay was 
granted by the court. The promise was not kept, and the 
sale accordingly took place on the 22nd May, Igor, when the 
appellant Bishun Cuand Bachhaot became the purchaser 
at the price of Rs. 12,000. That sum was paid by him, and has 
since beendistributed among the general body of creditors. 
Itis now alleged that the real purchaser was the judgment-debtor 
himself, and that the appellant was only a “ benamtdar” or mere 
nominee. 

The charges of fraud made by the respondent in his state- 
ment of claim were of.a sweeping character. It was alleged that 
Tara Chand’s decree was false, and obtained by collusion with 
the judgment-debtor; that there was similar fraud in relation to 
the attachment and the sale proclamation ; that the suits by the 
sous were really instituted by the judgment-debtor in 
order to obtain astay of the respondent’ssuit, and so enable 
a sham sale to be effected in the collusive suit of 
Tara Chand ; that the sale fixed for the r5th May, 1901, was 
then adjourned with the fraudulent consent of Tara Chand, 
because it was known that effective bidders would be present ; 
that on the 22nd May, the judgment-debtor’s pleader, one 
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Harendra, fraudulently told the respondent’s agent that the sale 
was again to be adjourned, and thus prevented him from attend- 
ing, and that only dependants and followers of the judgment- 
debtor were present at the sale. The charges against Tara Chand 
in relation to his debt and decree were conclusively disproved. 
‘There can be no doubt that Tara Chand’s decree, which was of 
long standing, was genuine, and that he sought and obtained 
execution under it in perfect good faith. Both the Subordinate 
Judge and the High Court have found in the appellant’s favour on 
this very important part of the case. 

The learned Subordinate Judge has also found that the 
purchase money for the house was found by the appellant bim- 
self and not (as the respondent alleges) by the judgment-debtor. 
The High Court do not dissent from this view, so that on the 
evidence it cannot be said that the appellant was a mere 
benamidar. Further, it was found that the respondent's allega- 
tions of fraudulent non-service of process of attachment and sale 
were not correct. 

These findings materially attenuate the general case of fraud 
set up by the respondent and, in what remains of the case, their 
Lordships are unable to see any sufficient or substantial evidence 


-of fraud on the part of the appellant. 


The genuineness of Tara Chand’s debt and decree being 
now admitted, it becomes necessary to scrutinise carefully the 
charges, brought against him in relation to the execution. His 
consent to the postponement of the sale for seven days on the 
debtor’s promise of payment was not necessarily fraudulent. No 
doubt it fitted in well with the specific charges of fraud originally 
brought against him but, when those charges are eliminated from 
the case, there is nothing to show that this particular act may 
not have been quite innocent. The respondent, however, can 
make no case unless it be treated asastepin the alleged con- 
spiracy. Norcan much importance be attached to the fact that 
Tara Chand’s pleader had intimate business connections with 
the judgment-debtor’s pleader, Harendra. The fact is that Tara 
Chand’s agent, Basanta, desired to retain Harendra in the 
proceedings, but Harendra, being already retained for the judg- 


‘ment-debtor, recommended his friend Ram Krishna, who there- 


upon acted for Tara Chand. 
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i . Bishan 
The appellant is a money-lendet and aman of substance. ea 
When cross-examined as to his means he stated his income an a 
; z ijoy Singh. 

tax and offered to produce the receipts, so the suggestion that he aed 


was merely an impecunious nominee was not sustained. 


He said he had heard of the proposed sale at the house of 
his pleader, Baikant Babu, who had also acted occasionally for 
Chatrapat. Baikant told him the property would be sold cheap, 
owing to the litigation of the sons which, he thought, would 
come to nothing in the end—an opinion which proved correct. 
The appellant thereupon instructed him to arrange for a repre- 
sentative to attend the sale on his behalf and to bid up to 
Rs. 10,000 or Rs. 12,000. He forthwith paid Rs. 2,000 to 
Baikant to meet the deposit that might b` required and after- 
wards sent, cut of his own tunds, the balance of Rs, 9,000. 
Other bidders competed for the property. They are ‘said, perhaps 
truly, to have becn friends or associates of the judgment-debtor, 
but it is not correct to say they were “ followers and dependants,” 
nor is there anything in the evidence or the circumstances to’ 
establish the suggestion that they were acting in collusion with 
the appellant. 


The respondent says he was willing to give Rs. 60,000 for 
the house, but was preverited from attending by Harendra telling 
his agent on the day of the sale that he was instructed to apply 
for another postponement. Harendra was called by the respond- 
ent, and would only say that he had no recollection of this ; but- 
assuming that he said it there is nothing to show that the ap- 
pellant should be held responsible for any misrepresentation by 
Harendra. 


On the 20th June, rgor, respondent preferred a claim under 
S. 311 of the Civil Procedure Code, in the District Court of 
Murshidabad, praying that the sale might be set aside, but his 
petition was dismissed, and the sale duly confirmed after evidence 
had been heard on both sides in relation to the points raised by 
the respondent. 


Litigation also arose after the sale between the appellant 
and the sons of the judgment-debtor, who set up. against him 
their claim to shares in the house under the Mitakshara Law. 
That claim was dismissed and the appellant obtained possession 


Bishun 
Chand 


A 
Bijoy Singh. 


656 HE MADRAS LAW JOURNAL REPORTS. [VOL. xt. 


in January, 1902. It is said that he has made no use of the pro- 
perty and still holds it for.the benefit of the judgment-debtor, but 
this suit was commenced in September, 1902, so that the appel- 
lant has not been able to deal effectively with what was probably 
a speculative purchase, 

Their Lordships are of opinion that the allegations of 
fraud and conspiracy made against the appellant have not been 
brought home to him and that, under all the circumstances, there 
is no sufficient ground for setting aside a sale, confirmed by the 
court after prompt local inquiry, and for inflicting on the ap- 
pellant a forfeiture of the considerable purchase money pate by 
him out of his own funds. 

Their Lordships will, therefore, humbly advise His Majesty 
that the decrees of the High Court and of the Court of the 
Subordinate Judge ought to be reversed and this appeal allowed, 
with costs here and in the courts below. 

Lee and Pemberton.—Solicitors for the appellant. 

T. L. Wilson & Co.—Solicitors for the respondent. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Sundara Iyer. 


Kota Subbayya Gupta Garu .. Appellant* 
Vs (Plaintif) — 

The Secy. of State for India & others .. Respondents 

(Defendants). 


` Madras Acts—Revenue Recovery Act IT of 1864, Ss. 3, 4, 5» 26—Defaulter 
—Vendors and purchasers — Liability to pay revenue accrued due before sale. 
A person who becomes the registered -proprietor of land on a certain 
day becomes liable to pay the arrears of revenue remaining due onit on 
that day and becomes a “ defaulter within the meaning of the Act on fai- 
lure to pay the same. 
Appeal from the decree of the Subordinate Judge’s Court of 
North Arcot in O. S. No. ro of 1906. 
T. R. Ramachandra Atyar and G. S. Ramachandra Atyar for 
appellant. 
L. A. Govindaraghava Atyar for respondents. 
This is a suit to set asidé a revenue sale. The proclamation 
which preceded the revenue sale mentioned the revenue due 
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upon the land to be R's. 1902 while the actual revenue due as ad- subpar 7 


mitted and as found was only Rs. 322. The faslis for which the v. 
revenue was said to be in arrear were 1309, 1310, 1311 and the ar 
first instalment of 1312. During the faslis 1309 and 1310 the India. 
patta stood in thename of the predecessor ot the plaintiff though 
separate registry in the name of the plaintiff was made only in 

fasli 1310. Plaintiff purchased the property in the beginning 

of fasli 1310. While the property in question and other 
properties were under the same patta in previous faslis the 
Government collected large sums of revenue from the suit village 

alone which were more than its due proportion, capable of leaving 

a surplus even after defraying the revenues of the faslis in question 

if worked at the rate of the proportionate amount due from it 

alone. Alleging the above contentions the plaintiff sued to set 

aside the sale. The purchaser in the revenue sale pleaded (1) 

that the arrears were really due; (2) that the actual revenue due 

for the suit village was explained tothe bidders at the time, of 

the auction, and that (3) even if there were overpayments 

from the suit village in previous faslis that cannot be taken into 
account, 


The lower court dismissed the suit holding that though 
there were irregularities the plaintiff had not sustained substan- 
tial damage; that the plaintiff was not a ‘ defaulter’ for faslis 
1309 and 1310 as the patta was not transferred to his name but 
that the suit village was liable forthe revenue all the same. 


The plaintiff appealed. 


T. R. Ramachandra Atyar.—The plaintiff was not the de- 
faulter for faslis 1309 and 1310. The Revenue Recovery Act says 
that the ‘defaulter’s moveable and immoveable properties could be 
sold, z. e., atthe time of the sale the property sought to be sold 
must be property of the defaulter. The defaulter was plaintiff's 
predecessor but at the time of the sale the property had become 
the plaintiff's Therefore the sale notice which demanded 
arrears for the faslis not due from the plaintiffs or the suit lands 
was illegal as well as the sale thereon—see the analogous cases 
under the Rent Recovery Act—Pichuvatyangar v. G. T. Oliver?! 
Vencatachalapatht Iyer v. Robert Frscher?. ‘ Defaulter? is defined 





I. (1902) LL.R. 26 M. 260. 2, (1907) ILL.R. 30 M. 444, 446, 
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in S. 2,,Act I of 1890. See also Subramania Chetty v. Maha- 
lingasivant. Thoug the Sub-Judge held that the property was 
worth only Rs. 6,000 the property is really worth Rs. 15,000. 
This was alleged in the piaint and not expressly denied in the 
written statement. 


L A. Govindaraghava Atyar.—The plaintiff is really a de- 
faulter for all the four faslis under S. 5 of the Revenue Recovery 
Act and the purchaser also can be arrested for default— Board's 
Standing Order No. 28, Cl. (2). The Full Bench case of Subra- 
mania v. Mahalingasivan® has reference only to Ss. 69 and 70 
of the Indian Contract Act. 


The Court delivered the following 


JUDGMENT :—The suit in this case was instituted to set 
aside the sale of the village of Gopalpurain in the Karvetnagar 
Zemindari for faslis 1309 to 1311, and for a portion of the revenue 
due for fasli 1312. The village was sold in’ court auction in 
execution of a decree against the Karvetnagar Zemindar in 1886, 
and was purchased by one Ramasami Chetty who transferred it to 
the plaintiff on the 26th May 1890. The village was separately 
registered in the plaintiff's name by the Collector of the District 
on the 5th August rgor till which date the registry had remain- 
ed in the name of the Zemindar. The arrears for faslis 1309 
and i310 accrued due therefore while the Zemindar was the 
registered proprietor. The sale was held for the realisation of a 
sum of Rs. 1,344-3-6 out of which more than Rs. 1,000 was due 
for faslis 1309 and 1310 ‘The sale was impeached as illegal and ir- 
regular on various grounds and the plaintiff alleged that in conse- 
quence of the irregularities complained of, the village whch he 
says is worth Rs. 20,000 was sold for the very inadequate price 
of Rs. 6,260. The lower court found that there was no illegali- 
ty in the sale, that there was one bad mistake in the sale pro- 
clamation in that the assessment imposed on the village was 
stated to be Rs. 1,902-0-I0, while it was really only Rs. 322-8-0 
but that no loss resulted from this mistake as the price fetched 
at the sale was fair, and that bidders who attended the sale were 
informed of the mistake in the proclamation and of the correct 
amount of the assessment imposed on the village. At the hearing 


I. (1509) I.L.R. 33 M. 41 (E.B.) 
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of the appeal three points were argued by Mr. Ramachaudra 
Aiyar who appeared for the appellant :— 


(1) That there were no arrears of revenue due on the 
village ; (2) that in consequence of the gross misstatement re- 
garding the asessment the village was sold for a low price, its 
real value being much more than Rs. 6,.60. 


The first contention, we think, the appellant has entirely 
failed to establish. Exhibits F, FI, L and M, which were relied 
on for the purpose, do not support the contention at all. The 
substaace of the appellant’s complaint appears to be that in 
. previous years when the registry had not been separated the 
owner of Gopalpuram had paid a larger amount than was properly 
leviable on the village, and that, therefore, there was money 
to his credit in the hands of the Collector which should have 
been appropriated for the revenue of subsequent years. But no 
separate credit could be claimed for a single village of the 
Zemindari before the change of registry. 

Moreover, no attempt is made to show what amount had 
been previously paid in excess of what was due. The second 
contention also, in our opinion, has not been properly sub- 
stantiated. The plaintiff is admittedly in possession of accounts 
showing the actual income of the village for 10 years. He has 
' withheld them from the court, and no good reason has been 
assigned for their non-production. His fourth witness, his own 
agent, is not able to state the derzz with any definiteness. His 
3rd witness, a monegar, who says, he attended the sale and 
intended to bid at the auction on behalf of one Kandappa 
Mudali, took only Rs. 1,000 with him to be used, if necessary, as 
a deposit which at 15 per cent would not enable him to offer 
appreciably more than Rs. 6,260. We agree with the lower 
court in the reasons given for not accepting the evidence of the 
_ second witness. The village was sold at court auction in 1896 
for Rs. 6,205, and we are not satisfied that the lower court was 
mistaken in saying that the plaintiff admitted in his deposition 
that there was nothing payable then on account of a mortgage 
on this and some other villages. The sale might have been 
made subject to a mortgage, but that cannot be assumed to mean 
that any money was then actually due on it. In this view we 
do not think it necessary to consider whether ‘any one was or 
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Supbayye could have been misled by Exhibit I to suppose that the assess- 


aru . 
ov ment fixed on the village was Rs. 1902-0-10. 
The Secy. of 
State for It remains for ‘us to deal with the third and most important 


si contention urged by the learned pleader for the appellant, v#z., 
.. that the Collector had no power at all to sell on the 26th Sep- 
“tember, 1903, the village of Gopalpuram of which the plaintiff 
was then the registered proprietor for arrears due for faslis 
1309 and 1310 as he was not a defaulter with respect to 
those arrears. He relies on S. 26, which provides that the 
Collector “ shall proceed to recover the arrears by the attachment 
and sale of the defaulter’s land,” t. e., according to the argument, . 
land of which the defaulter is the registered proprietor at the 
time when the Collector takes steps to bring it to sale. Our at- 
tention is drawn also to S. 5, which enacts that arrears of 
revenue are to be recovered by the sale of the defaulter’s moveable 
and immoveable property. A careful consideration of Ss. 
3 to 5 hasled us to the conclusion that the contention that the 
plaintiff was not a defaulter with respect to the arrears for faslis 
130g and 1310 is not sound. It is now well established that the word 
“defaulter,” for the purposes of Act IT or 1864, means the registert- 
ed owner of the property with respect to which arrears of revenue 
are due—see Boja Sellappa Reddi v. Virdhachala Reddi' and 
Subramania Chetty v. Mahalin ga’ Sivan* and the still more recent 
case of Sahasranamu Atyar v. The Secretary of State for Indra? 
in which the previous cases are reviewed. 


It is unnecessary to refer to earlier cases in support of this 
position and the appellant does not contest it. According to S. 2 
of the Act, every landholder is: bound to pay the revenue 
due upon his land on or before the day on which it falls due. 
According to S. 4, “when the whole or a portion of a kist 
shall not be so paid the amount of the kist or of its unpaid 
‘portion shall be deemed to be an arrear of revenue.” It need 
hardly be pointed out that an arrear of revenue remains an 
arrear until it is paid and the landholder or registered prop- 
tietor is liable to pay it. When plaintiff became the registered 
proprietor there were arrears of revenue due on the village and 
he, as the landholder, became liable to pay it to the Collector, 

I. (1907) I.L.R. 30 M. 35. 2. (1909) I.L.R. 33 M. 41 (F. B.) 
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and on failure to pay it he became, in our'opinion, a defaulter. 
We may refer to S. 2 of Act I of 1890, which defines a 
“ defaulter ” as “a persou from whom an arrear of land revenue 
* .* wis. due”. We are of.opinion that a landholder 
purchaser is bound to pay not. only the revenue due on 
the land after he has become the holder but all revenue due on 
the land including arrears that accrued due before he became 
the purchaser, and that on failing to do so he becomes a defaul- 
ter with regard tothem. S. 2 fixes the time at which each 
kist of the revenue is payable, but cannot- reasonably be taken 
_to mean that the landholder is not.-bound to pay it afterwards. 
Such a contention cannot be urged if the holder at the time 
when a kist falls due continues to be’ the landholder after-it has 
become an arrear. The Act, in our opinion, lays the obligation 
to pay the revenue, including all arrears, on every landholder; 
irrespective of the time when he becomes the holder, and if he 
does not do so he becomes a defaulter. According to- S. 5 
when revenue is in arrear the Collector has power to recover the 
arrears by the sale of the defaulter’s moveable and immoveable 
property. , Qur construction of Ss. 3 to 5 is in accordance with the 
interpretation placed on them by the Board of Revenue. Board’s 
Standing Order No, 28, Clause (2), lays. down that when the trans- 
fer of any land is registered the transferee takes the land subject 
to the payment of any arrears of assessment or other legal 
charges on it, and to the same “obligations and conditions, special 
or general, as the transferor held it on? Our attention is not 
drawn to any authority against the construction we put on these 
sections. Ordinarily, no “doubt, a transferee of property is not 
personally liable to perform the obligation incurred by his trans- 
feror before the date of the transfer, but we do not see any hard- 
ship in the enactment, in a statute intended to provide a sum- 
mary process for collecting the public revenues, of a provision that 
every transferee choosing to get himself registered as the owner 
should be liable to all the obligations of his transferor in the same 
manner as if he were the registered owner when the arrears 
accrued due. The consequence of putting a different con- 
struction on the sections -would-lead to much inconvenience. 
We hold that the plaintiff was a defaulter with respect to the 
arrears of faslis 1309 and 1310 as well as with respect to those 
of faslis 1311 and 1312. Notice of demand of the arrears was 
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Subbayya sent to the plaintiff, (Exhibit II), as well as the attachment and 
aru 


i sale notices’ (Exhibits G2 and H.) We do not think that He 


The Secy. of 
State for has aiy real ground ‘for complaint, 


India. The appeal fails and must be dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Sankaran Nair. 
Kothilinga Setu Royar (deceased) & others ..Appellants® 
©- U. i 
Sahasranama Iyer & others i . .Respondents. 

Madras Revenue Recovery Aci, S. 3—De. faulter—Landholder—Levy of 
water cess—Proprietor primarily liable and not tenant. 

Where the Government levies water cess by reason of increase in water 
supplied in consequence of improvements made by the Government, the 
zeinindar is the person primarily liable to pay it, and he can, if circum- 
stances justify his doing it, only demand an enhancement of rent from the 
tenants on obtaining the sanction of the Collector under S. 11 of Madras 
Act VIII of 1865. [Nynappan Servai v. Secretary of State 1 not followed. 

. Zamorin of Calicut v. Sitarama® and Secretary of State v. Ashtamurti 3 
referred to. Subvamania Chetty v. Mahalingaswami Sivan? and Vidyapurna 
Thirtha Swami v. Ugganu ¥ followed]. 

The proprietor is the ‘‘land-holder” and also the person liable to become 

a “ defaulter” within the meaning of the Revenue Recovery. Act. 


Second appeals from the decree of the District Court of 
Tinnevelley in A. S. Nos. 1 to 4 of 1902, presented against 
the decree of the Court of the District Munsif of Ambasamu- 
dram in O.S. Nos. 420 and 421 of 1g0u, and 131 and 132 of rgor. 

The second appeal No. 20 of 1904 coming on for hearing, 
the Court made the following 

P. R. Sundara Atvar for appellant. 

The Advocate-General (P. S. Sivaswamt <Atyar,) und 
K. Kuppuswamt Atyar for respondents, 

` ORDER.—Before disposing of the second appeal, we shall 
direct the District Judge to return a finding on the question 
whether there has been any increase in the supply of water to 
the Moolachikulam tank on account of the improvements, if any, 
made by Government. Further evidence may be received. The 
finding should be submitted within two months from this date, 
and seven days will be allowed for filing objections. 








èS. A. 201-204 Of 1904. . - . IqythJanuary, Igtt. . 


1. S. A. No. 597 of 1907. 2. (1883) I. L. R. 7 M. 4o5. 
3. (1888) I. L. R. 13 M. 89. 4. (1909) I... R. 33 M. 41. 


5- (gto) 20M. L. J. 640. 
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In compliance with the above order the District Judge sub- 
mitted a finding tothe effect that there had been an increase in 
the supply of water to the Moolachikulam tank on account of the 
improvements made by Goverament. 


Kothilinga 
Setu Royar — 
v. 
Sahasra- 
nama Iyer. 


The above second appeals coming on for further hearing the 


Court delivered the following 

JUDGMENTS :—Benson J :—The District Judge-has now 
returned a finding that there has been an increase in the supply 
of water to the Moolachikulam tank in consequence of improve- 
ments carried out by Government. . 

It is conceded that on this finding Government is entitled 
under Madras Act VII of 1865 (amended by Act V of 1900) to 
impose the water cess levied in this case. 

‘The only other question is whether it is the zemindar (the 
second defendant) or the tenant (plaintiff) that is bound to pay it. 

The District Judge has decided that the zemindar is the 
-person liable,.and that, if the circumstances are such as to justify 
him in demanding an enhancement of rent from the tenants, he 


should obtain the sanction of the Collector under S. 11 of. 


Madras Act VIII of 1865. 


Iam of opinion that the decision of the District Judge is 
tight, and in accordance with the scheme of the Revenue Reco- 
very Act (Madras Act II of 1864) as explained by this court in 
Zamortn of Calicutv. Sttarama* ; Secretary of State v. Ashta- 
murtht?: and the recent Full Bench case of Subramanta Chetty v. 
‘Mahalin gasami Stvan?®. i A 

In the first of these cases Turner, C. J. and Muthuswami. Lyer 
J. said: “& According toS. 2 of the Act, it isthe proprietary 
right that is liable to be sold. According to S. 1 it is the person 
in whom such right vests, that is, the ‘land-holder.’ According 
to S. 3, it isthe proprietor that is liable for the payment of the 
revenue. According to S. 39, it is his right and property that 
passes by revenue sale.” 

In the second case Parker, J. said: “ Regulation XXVI of 


1802 provides that Collectors shall keep registers of landed pro- ` 


perty paying revenue to Government and shall also enter all 





‘1. (1883) I. L. R. 7 M. 405. . 2. (1888) I. L. R. 13 M. 89. 
3. (1909) I. L. R. 33 M. 41.. 
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transfers of landed property from one proprietor to another. The 
Regulation does not appear to contem plate the contingency of the 
person paying the revenue not being the proprietor. * * * It is 
admitted that the jenmi is really proprietor: * * * He therefore 
is, and has a legal right-to be, the landholder within the mean- 
ing of S. r of the Revenue Recovery Act.” In the Full 
Bench case it was observed that the word ‘defaulter’ is not 
defined in the Revenue Recovery Act, but it was held that 
reading that Act along with Regulation XXVI of 1802, the term 
“ defaulter” applied only to the puttadar registered in the Col- 
lector’s register and that he remained the “landholder” under 
the Act, and liable for the revenue under S. 3 even after the 
teal ownership had been transferred to: some other person by sale 
or otherwise. 


- In the present case, however, the tenant relies on ‘the unre- 


‘ported case of Nynappan Servat v. The Secretary of State? in 


which it was held that “a zemindari tenant in occupation is the 
holder of land subject tothe payment of revenue direct to Govern- 
ment in respect of the water cess, and therefore a landholder who 
becomes a defaulter under the Act. I was a party to that 
decision, but further consideration in the Full Bench case of 
Vidyapurna Thirthaswami v. Ugganu? and in the present case 
has led me to the conclusion that the decision in Nynappa 
Servat's case? is opposed to the decision of the Full Bench in 
Subramania Chetty’s® case above referred to and to the scheme of 
the Revenue Recovery Act and ought not to be followed. In 
Sutramania Chetty’s case? it was held that the term ‘defaulter’ 
“applies only to the registered puttadar.” I donot think the Full 
Bench contemplated any other person as liable to become a 
“ defaulter ” under the Act, whether in respect of land revenue 
properly so called, or cesses which like land revenue are secured 
on the land and are 1ecoverable as land revenue. I would there- 
fore confirm the decree of the District Judge and dismiss the 
second appeals with costs, two sets. The memoranda of objec- 
tions are also dismissed with costs. 

Sankaran Nair J :—The finding is that there has been an 
increase inthe supply of water to the Moolachikulam tank on 





aes ŞS. A. No. 597 of 1907; see 1910 M. W. N. 322. 
2 (1910) 20 M.L.J. 649... > .3- (1909) I.L. R. 33 M. 41. 
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‘account of the improvements made by Government, ‘and it is ` 
therefore conceded by ali parties that the water must be treated 
‘as Government water and the Government is ecromunely. entitled 
to impose water cess. 2 8 


The next question is, who is the person bound to pay’ ‘such 
water cess to Government : the zemindar or the ryots ? ` 


The Judge has held that the zemindar is the petson ‘who 
would suffer if Government proceeded to recover the tax by at- 
tachment or sale of the land and therefore he is the person bound 
to pay. The appellant contends, on the authority of the. decision 
in Nynappan Servat v. The Secretary of state! that the tenant 
is bound to pay. 

As the Judge’s opinion that the annia itself may be sold 
by Government if water cess, which is revenue, is not paid, seems 
to be in accordance with the other cases decided by this court, 
it seems necessary to review them before we follow the case ci- 
ted. There is no difference between’ water cess and ordinary 
revenue under ActII of 1864. Both Regulation XXV of 1802 
and Regulation XXVI of 1802 contemplate settlement of land 
revenue only with the proprietors of land and require transfers of 
land from one proprietor to another to be registered. If the re- 
gistry is not transferred, the obligation of the registered proprietor 
continues to subsist and the land remains security for the revenue. 
They do not contemplate, as pointed out by Parker, J. in Secret 
tary of State v. Ashtamurtht”, with reference to the later regu- 
lation, the contingency of any person paying the revenue not be-, 


ing the proprietor. = 


Section.3 of Act II of 1864 imposes upon every “ land-: 
holder” the obligation to pay the revenue due on fies land, If 


it is not paid, he becomes a defaulter and his land may be sold. ! 
“The land, buildings upon it and-its products” are the security.’ 


for the land-revenne (See S. 3). The context shows that: 


the full proprietary interest in the land is meant. The purcha-` 


' Kothilinga 
etu Royar 
v. 


Sahasra- 
üama-Iyėr, 
Sankaran 
Nair J. 


š t” 


ser succeeds to all the rights and property of the former “land-.” 


holder” (S. 39), z% e; to the full proprietary interest 


subject to all the agreements between the defaulter and’ his ` 


tenants (see $. 41). Reading now the definition of ‘andholder. 





I. S. A, No.. 597 of:1907... 2. (1888) I-L. R. 13 M. 89 at’p: Irr5: 
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in S. 1, which comprises “ all persons holding under a Sanad- 
i-milkiyat-i-istimrar, all other zemindars shrotriemdars, jagirdars) 
inamdars, and all persons forming the lJand-revenue under 
Government ; all holders of land under raiyatwar settlements, or 
in any way Subject to the payment of revenue direct to Govern- 
ment,” by the light thrown upon it by the Regulations and the 
other sections of the -Act, I have little doubt that it means the 
‘proprietor’ referred toin theRegulations and uot any subordinate 
tenure-holder or any tenant. 


The land is the security for the revenue. Ata revenue sale 
the purchaser gets the full proprietary interest subject to the 
rights of the tenants. Naturally, therefore, the proprietor is the 
person entitled to pay the revenue to prevent the land being sold 
and the person to whom the Government must look for ` pay, ment. 
He is, therefore, the ‘land-holder.’ 


The decided cases bear out this view. Zamorin of Calicut 
v. Sttaramat and Secretary of State v. Ashtamurti? were 
cases in which the Government sold the land when the 
puttadar was not the owner. In the first case, the sale- 
was affirmed on the ground that that owner was estopped 
from puting forward his claim as he had allowed the putta to 
stand in the name of his tenant, and, in dismissing the suit. the 
High Court said: “According to S. 2 of Act II of 1864 it is 
the proprietary right that is liable to be sold. According to 
S. r, itis the person in whom such right vests, that is, the land- 
holder. According to S. 3, it is the proprietor that is liable 
for the payment of revenue. According to S. 39 it is his 
tight and property that passes by the revenue sale.” The conten- 
tion that a tenant may bea laxdholder and that his interest alone 
may be sold is inconsistent with this judgment. This principle 
was enforced in the next case. There a person had taken posses- 
sion of certain waste land under a cowle from Government, and 
had subsequently obtained a putta for it after he brought it into 
cultivation, and zke land was sold on default made by him for 
arrears of revenue. The question was fully argued and inan 
elaborate judg ment the sale was set aside, Mr. Justice Parkerheld 
that the jeumi, the proprietor, “is and has a legal right to be the 
landholder within the meaning of S. r of the Revenue Recovery 


I, (1883) LL.R. 7M. 405 3 2. (1888) I.L.R. 13 M. 89. 
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Act.” Shephard J. agreéd, and pointed out the distinction 
between a tax for which the land is liable to be sold and a person- 
al charge payable by the -occupier in respect of the land. 
In that case, though the puttadar was interested in the land 
and could not have been turned out by the owner without pay- 
ment for the improvement which consisted in bringing the land 
into cultivation, the sale was set aside in its entirety, the purcha- 
ser not obtaining even therights which the puttadar admittedly 
had. Orce the land is assessed to revenue in the name of the 
‘proprietor, any subsequent transfer will be treated under the Re. 
gulations of 1802 as invalid against the Government claim to 
realize the revenue from the registered holder or by the sale of the 
land. In Seshagiri v. Pichu? Mr. Justice Muthusami Atyar 
held that the real owner is also liable to pay the revenue while 
Kernan J. held that though the transferee may be the real 


Kothilinga 
Setu Royar 


Ue 
Sahasra- 
nama. Iyer. 


Saukaran 
Nair J. 


owner, yet he is not a ‘ defaulter under Act II of 1864. Relying . 


on the opinion of Muthusam: Aiyar J. it was held in Srinivasa 
Thatha Chariar v. Rama Aiyan ? that not only registered pro- 
prietors but also real owners may be treated as defaulters within 
the meaning of S. 32 of Act II of 1864. In Boza Sellappa Reddy 
v. Vridhachala Reddy Mr. Justice Subrahmania Azyar took the 
oposite view,. though curiously enough the cases in TR. 17 
Madras and: I.L.R. ro Madras are rot referred to in his judgment. 
He was of opinion that the owner cannot by virtue of his owner- 
ship alone be compelled to pay the revenue, and he pointed out 
that the landholder is the registered holder, and, though the unre- 
gistered.owner may lose his land.if itis sold for arrears of re- 
venue due by the registered holder, he cannot be treated as the 
defaulter and is not therefore a person bound to pay the revenue 
though-he may be interested in paying it. In this state of the 
authorities the question came before the Full Bench in Subrama- 
nia Chetty v. Mahalingaswamt Sivan*, and we held that the trans. 
feree of the registered holder, though the real ower of the pro- 
perty, is not a ‘ defaulter’ and the reason given is that, reading 
Act II of 1864 with Regulation XXVI of 1802, “ the term ‘ de- 
faulter’ applies only to the registered puttadar,” or, in other 
words, the ‘landholder’ is the registered puttadar as hé alone is 
the defaulter under the Act. 


rs 
~ - I, - (1882 I. L. R. 11 M.. 452. 2.. (1893) I. L. R. 17 M. 247. 
3. (1906) I. L. R. 30 M. 35 at p» 38. 4. (1909), ILR. 33 M.:41. 
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In’second appeal No. 159 of 1907, Mynappan Servat v. 
Secretary of State, -a different view from that laid down in the 
previous cases seems to have been taken. Apparently accepting 
the view that, where there is a registered proprietor, no other - 
person is to be treated as a ‘landholder’ under the Act, the learn- 
ed Judges proceeded to decide that when the revenue payable 


© is not under a settlement, any person who may be deemed to be 


the holder of the land must be comprised in the term ‘landholder? 


‘and therefore,a tenant in occupation isa ‘landholder’, and 


t defaulter under the Act, with reference to the water cess 
which is revenue for this purpose. 

t necessarily follows from this decision that in cases of 
sale for non-payment of such revenue the purchaser will get 
only the interest of the tenant, the ‘landholder’ under S. 39 
of the Act. 

It appears to me that this is opposed to the scheme of the 
Revenue Recovery Act and to the decisions. As I have pointed 
out above, the Government looked to the full proprietary inte- 
rest in the land for security for payment of revenue. In order 
to make that the security, they have to make the proprietor 
their debtor ; for, as pointed out by Shephard J. in Secretary of 
State v. Ashtamurtht® “a security presupposes an obligation 
and unless therefore an obligation has been imposed on the land- 
holder, it is difficult to see how his interest in the land can be 
affected.” As decided therein the proprietor is the person un- 
der the Act treated as the landholder and none other can be 
treated as such.’ The fact that there is no putta cannot meke 
another liable. It is not clear from the judgment whether, 
besides the tenant the zemindar also may be treated as the 
‘land-holder’ for the purpose of recovering the same debt. The 
defaulter is also personally liable and it can scarcely have been 
intended to create two classes of defaulters. 

Lam, therefore, of opinion that the Judge is right in holding 
that the person to pay the cess or revenue is the zemindar and 
that the judgment i in the Weekly Notes should not be followed. 

Į accordingly dismiss the appeal with costs—two sets. . 

The memoranda of objections are also dismissed with costs, 
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[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS. | 


Present :—Lord Macnaghten, Lord Atkinson, Lord Robson 
and Sir Arthur Wilson. 


Srinivasa Moorthy: 


U. 


Venkata Varada Iyengar & others 


.. Appellant* 


.. Respondents. 


Hindu Law—Joint family — Partible property — Severance of self- 
acquisitions and joint property—Onus—Letters Patent, Cl. 12—“ Dwell” — 
Trustee—Adverse titie, setting up of. 


In a joint Hindu family governed by.the Mitakshara, the father kept 
his own earnings separate froin the property that came to him at the time or 
partition. He also left at his death documents which would clearly. show 
how much of the assets left by him were his own acquisitions and therefore 
at his disposal. All the testator’s papers caine at his death into the hands of 


` the defendant. 


+ HYeld.—That the courts in India 


t 


rightly drew the inference that the mate- 


rial documents were withheld by the defendant because they would 


disprove his story. 


Where the defendant took up a hired house in Madras, meaning to 
remain there several months, and was actually living there when the suit 
was instituted, he could not be heard to say he was not ‘‘dwelling” 


within the jurisdiction of the Madras High Court. 


No person who has accepted the position of trustee and has acquired pro- 
perty in that capacity can be permitted to assert an adverse title on his own 


behalf until he has obtained a proper discharge from the trust with which 


he has clothed himself. 


A person who obtains probate of his father's will as executor cannot 
afterwards repudiate the will :— 


The facts appear from the judgment of their Lordships. 


Their Lordships’ Judgment was delivered by 


Lord Macnaghten :—This is an appeal from the judgment 
of the Madras High Court ina suit for the administration of 
the trusts of the will of Venkata Varada Iyengar, who died on 
the 24th of August, 1892, domiciled in the State of Mysore. The 
judgment under appeal affirmed in substance the decision of 
Moore J., sitting on the Original Side of the court. 
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The appellant, who was the unly son of the deceased, was 
one of the executors and trustees named in his will and sole 
tesiduary legatee. He joined in obtaining probate. He took 


` upon himself the management of the estate and possessed himself 


of all the assets. For some years he acted in execution of the 
trusts of the will. Called upon to account and charged with 
various breaches of trust he now asserts that the will was wholly 
inoperative and that the entire estate was joint family property, 
and that it belongs tohim in his individual capacity by right of 
survivorship. 


To suche contention advanced under such circumstances it 
would be a sufficient answer to say that no person who has 
accepted the position of trustee and has acquired property in that 
capacity can be permitted to assert an adverse title on his own 
behalf until he has obtaineda proper discharge from the trust 
with which he has clothed himself. But ”*out of respect for the 
argument of counsel at the bar and the elaborate judgments in 
the courts in Madras, it will be proper to deal shortly with the 
facts of the case and the grounds of the decision under appeal 


The testator was born at Madura in 1834. He was the son 
of Srinivasa Iyengar, who was Treasurer of the Collector of 
Madura. In March 1854, after a quarrel with his father, he 
left the family house and went to Mysore. He maintained him- 
self there by his own exertions. He held various appointments 
under the Mysore Government, and got together a considerable 
sum of money in his father’s life-time. His father died in 1864, 
and a partition was then effected between the testator and the 
other members of the family. On the partition the testator re- 
ceived as his share a sum of money which after recouping him 
for his outlay on account of his father’s funeral and on account 
of other family expenses, amounted to about Rs. 7,000. 


‘The’ testator continued to improve his fortune after his 
father’s death. His estate when he died was worth about four 
lakbs of rupees. He left a widow and an only daughter as 
well as his son surviving him. 


The testator’s will was dated the 3rd of August 1892. He 
named as executors his son and-four other persons. One of 
those four persons did not ‘prove the will or intermeddle with 


£ 
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the estate. The other executors were N. T. Venkata Varada 
Iyengar, the first respondent, Biligiri Iyengar, an attorney of 
the Madras High Court (now deceased) and Krishna Iyengar 
(aiso now deceased). After stating that he had given certain 
jewels to his son the testator proceeded to declare his will 
as. follows :— 

“I have from time to time written and kept list of these and ofall my 
other principal ancestral and selfacquired properties. My son Rajasvi 
Srinivasa Moorthi (may he livelong), and after him his heirs, shall get 
all these and all my other estate, subject to the conditions mentioned 
hereunder, and others have no right thereto.” 


Then followed certain bequests. Provision for the daughter 
was made in paragraphs 10, :1 and 12, which were to the effect 
that Rs. 40,000, being four-fifths of the sum for which the tes- 
tator’s life had been insured, should be settled on her and her 
children. The remainder of the insurance money was to go to 
the widow for life. 


Shortly after the testator’s death the appellant and the 
thre+ other executors who proved the will obtained probate in 
the Court of the British Cantonment at Bangalore, and on the 
20th of February, 1893, they applied to the Madras High Court 
for probate. limited to the Presidency of Madras. 


On the sth of May, 1892, probate was issued to the appellant 
and the other three executors, and the usual undertaking was 
given by them to administer the estate and exhibit an inventory. 


On the 4th May, 1894, the appellant filed a partial inven- 
tory showing that Rs. 65,146 had been realised in the Presidency 
town. The sum of Rs. 50,000 was also received from life 
policies. 


For some time the appellant made payments to the daughter 
and the widow as interest on the fund in his hands, 


In August 1898, the appellant wrote to his co-executot 
Biligiri repudiating his position as trustee, and stating that the 
will was invalid on the ground that all his father’s property bad 
belonged to him as survivor. 


In the month of September 1898, he filed an. afidavit i im the 
‘Madras High Court setting up the same case. 
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In 1899, the daughter brought a suit against the appellant 
and his co-executors, but as the leave of the court had not been 
obtained in accordance with S.12 of the Letters Patent of the 
High Court, the suit was dismissed against the appellant who 
was not then within the jurisdiction of the court. Accounts 
were directed as against the other executors, but no further 
steps were taken in that suit. 

In August 1901, the appellant’s co-executors brought the 
present suit against the ‘appellant alleging various breaches of 
trust on the part of the appellant in which they seem to have 
participated to some extent themselves. They alleged that the 
assets realised in the Madras Presidency in the hands of the 
appellant were more than sufficient to enable them to carry out 
the trusts of the will, and they asked for the usual accounts, 
administration of the estate, and removal of the defendant from 
the office of trustee. .The plaint was afterwards amended by 
striking out the names of the two plaintiffs who died pending 
the suit. 

On the 11th of October 1904, Moore J. delivered judgment, 
ordering that the surviving plaintiff and the defendant should ` 
be removed from their office as executors and trustees under the 
will, and directing the usual accounts to be taken with liberty 
for all the beneficiaries to come in and prove their claims. 

On the 16th of March 1905, Moore J. made a final decree 
appointing a Reciever and directing certain payments in accor- 
dance with the result of the accounts which had been taken. 

The defendant appealed to the High Court from both de- 
crees. The High Court dismissed both appeals with costs, and 
ordered the appellant: to pay into court, on or before a day 
named in the order, Rs. 1,15,000 with interest, to answer the 
amounts found due from him, with directions to the Receiver, 
in case of detault, to raise the required amount out of the 
estate and to execute the decree as if it were a decree in his 
favour for that sum. 

From this decree, which is dated the rst of March 1906, and 
the other orders and decrees made in the suit, the defendant 
appealed to His Majesty in Council. The argument of the learn- 
ed counsel at the bar was addressed:to : (1) the question of juris- 
diction, and (2) the question as to the nature of the testatot’s 
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estate. The question of jurisdiction is too plain for argument. 
Both courts held that the cause of action arose partly within 
the jurisdiction of the High Court, and although the judge of 
first instance thought himself bound by a decision which had 
really no application tothe case to hold (contrary to his own 
opinion) that the defendant was not “ dwelling ” within the 
jurisdiction, the High Court not unnaturally thought that inas- 
much as he had taken up his abode with his wife and family in 
ahired housein Madras, meaning to remain there several months, 
and was actually remaining there when the suit was instituted, 
he could not be heard to say that he was not “ dwelling” within 
the jurisdiction of the High Court. 


As regards the second question both courts rejected the 
defendant's contention.Ia the High Court Subrahmanya Atyar \. 
with whom the Chzef Fustice agreed, held that it coule not be 
doubted that “ the testator kept his ownearnings separate from 
“the property that came to him at the time of the partition,” and 
also that there was no doubt “ that the testator left at his death 
“ documents which would clearly show how much of the assets 
left by him were his own acquisition and therefore at his dispo- 
sal.” All the testator’s papers came at his death into the hands 
of the defendant, and the inference which the learned judge 
drew from the evidence in the case was that the material docu- 
' ments were withheld by the defendant because they would 

disprove his story. Both courts took a view of the defendant's 
character not altogether favourable. He was a person of some 
education, with some knowledge of the rights of members of au 
‘undivided family, and an astonishing disregard of truth. 


Their Lordships see no ground for dissenting from the con- 
clusion at which the learned judges of the High Court have 
arrived, and in the result they will humbly advise His Majesty 
that the appeal should be dismissed with costs. 


Solicitors :—Chapman, Walker and Shephard for appel- 
lant. 


Solicitor :—Douglas Grant for respondents. 
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IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


[On APPEAL FROM THE CAPE OF GooD Hope.) 
Present :—I,ord Macnaghten, Lord Robson and Sir Arthur 


Wilson. i 
Samuel Jacobus Greyvensteyn .. Appellant* 
v. 
Daniel Wilhelmus Hattingh & others .. Respondents. 


Tortis—Locusis—Owners right to drive away from tand—Analogy to the 
course of a natural river—Liability to neighbouring owner. 

The principles of law laid down for preserving or regulating the settled 
course of a river, on which may depend so many of the rights and benefits 
of adjacent owners, are not necessarily appropriate to the course of an 
insect pest which it is the interest of every one ccncerned to repel or des- 
troy. The pest has no settled course and whatever its course may be. no one 
is bound to respect it. The progress of fire would be a much nearer analogy 
to the moving horde of locusts than the course of a river. Visitations of 
locusts, though no doubt unpleasantly frequent, are in the nature of extra- 
ordinary and incalculable events, rather than a normal incident like the 
tise of a river in a rainy season ; and an owner of land is justified in driving 
away locusts from his own laud without beiùg.liable to his neighbour for 
the consequences. Even asa formal incident ofagricultural industry one 
will be entitled to drive the locusts away just as they are entitled to scare 
crows without regard to the direction they may take id leaving. 


(Menzies v. Breadalbane? distinguished ; Farquharson v. Farquharson 
(unreported decision in 1741), Smith v, Kenrick? and Whalley’s case3 ref, to.] 


Appeal from an appellate Judgment of the Supreme Court 


of the Cape of Good Hope. 


The facts and arguments sufficiently appear from thein 
Lordships’ judgment. 
Their Lordships’ Judgment was delivered by 


Lord Robson.—This is an appeal by the plaintiff in the 


-action from a judgment of the Supreme Court of the Cape of 


Good Hope which affirmed the decision of a Divisional Court 
(Mr. Justice Buchanan) dismissing the action with costs. 

The parties are all farmers in the District of Moltens, in the 
Cape of Good Hope. On the 25th November 1907, the appellant's 
farm was entered from the north by a swarm of locusts. They were 








* 25th March igI1. 
1. (1828) 3 Bligh, N. S. 414, 418. 2. (1849) 7 C. B. 515, S.C. 78 R.R. 745. 
3. (1884) 13 Q. B, D. 131. 
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“ voetgangers,” z.e., young insects who had not yet acquired the 
use of their wings, and who trekked across the country on foot, 
eating the. grass and crops on their way. The farms of the 
respondents lay to the south of tke farm thus invaded, and were 
separated from it only by a comparatively narrow strip of veldt 
belonging to various persons. The locusts trekked across the 
Appellant’s farm in.a direction which made the respondents 
reasonably apprehensive for the safety of their own lands, and 
the steps they took to avert the anticipated danger have given 
rise to the complaint of the appellant. He alleged, firstly, that 
the respondents wrongfully and maliciously trespassed on his 
lands and drove the locusts back on to the cultivated portions 
thereof, so as greatly to increase his damage. On this point 
there was a sharp conflict of testimony. The respondents 
allege that they went on the appellant’s farm at his request or 
with his approval in order to repel a common danger, and that 
if any trespass was, at any time, in fact committed, it was of a 
trivial character and without either the effect or the intention of 
doing the appellant any material harm. Mr. Justice Buchanan, 
who heard the evidence, has made clear findings of fact on this 
part o? the case, aud’ their Lordships see no reason why those 
findings should not be fully accepted. The learned judge did 
not believe that there was any wilful or malicious driving of the 
locusts on to the appellant’s cultivated lands and he accepts the 
respondents’ story as to how they came to enter his farm and 
what they did there. He further findsthat the sums paid into 
court by the respondents to meet any damage they may have 
caused by the alleged trespass, apart from the damage done by 
the locusts, was more than sufficient. There was ample evidence 


to support all these conclusions, and the appellant’s case on this 
head fails. 


‘But the alleged trespass was not the main issue in the case. 
When the respondents were forbidden to remain on the appel- 
lant’s land, they, with the consent of the adjacent proprietors, 
took up positions on the veldt outside his boundary and drove 
the locusts back on to his farm and in various directions away 
from the direction in which their own farms lay. Theresult of 
this proceeding was, of course, detrimental to: the appellant’s 
land. It is contended on his behalf that such action on the part 
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of the respondents.was wrongful. His case is that locusts are 
like flood water and that their natural course must not be 
diverted, even in self-defence, ifinjury is thereby caused to a 
neighbouring proprietor. 

According to this argument the respondents were bound to 
receive the locusts. In support of this proposition the appel- 
lant’s counsel cited a number of cases which, in the view ot 
their Lordships, have little or no analogy to the present case. 

In Menzies v. Breadalbane?, the defendant was erecting an 
embaukment which would have the effect of throwing the ordin- 
ary flood stream of the River Tay off his lauds and entirely on 
the lands of his neighbour. The House of Lords held, on the 
facts of that case, that the embankment was an obstruction and 
diversion of the natural and aucient course of the stream in times 
of flood and that the natural course of a river could not legally , 
be altered by one proprietor so as to createa new waterway to 
the prejudice of other proprietors. The same principle was illus- 
trated in another aspect by the decision in Farguharson v. 
Farquharson, an unreported case cited by the Lord Chancellor 
in Menzies v. Breadalbane?. In that cate it was held that a 
tiparian proprietor might erect a mound to prevent the river 
from encroaching on his land and creating a new waterway for 
itself. 

Great reliance was placed by the appellant on the decision 
in the firat mentioned case, but the principles of law laid down 
for preserving or regulating the settled course of a river, on 
which may depend so many of the rights and benefits of adjacent 
owners, are not necessarily appropriate to the course of an insect 
pest, which it is the interest of everyone concerned to repel or 
destroy. The supposed analogy between the two things is 
wholly fallacious. The pest has no settled course, and whatever 
its course may be, no one is bound to respect it. Indeed, the 
progress ot a fire would be a much nearer analogy to the moving 
horde of locusts than the course of a river. 

The case of Smith v. Kenrick? was also cited by the 
appellant. That was a case of adjacent mine owners. The 
defendant's mine was ona higher level than that of the plaintiff, 





I. (1828) 3 Bligh. N.S. 414, 418. 2. Unreported, decided in 1741, 
3- (1849) 7 C-B 515. S.C, 78 R.R. 745. 
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and was subject to no servitude in favour of the latter. As the 
defendant’s mining operations proceeded on his own property 
in the mauner most convenient to himself, the plaintiff's mine 
was flooded by water from the workings of the defendant. This 
was held to be no wrong on the part of the defendant, for it took 
place in the ordinary and natural user of his property, but no 
one suggested that the plaintiff was not entitled to protect 


Greyven- 
steyn 


UV. 
Hattingh. 


himself by barriers which would have dammed the stream of . 


water back on the defendants mine, where it had its origin. On 
the contrary, that was held to be his proper remedy, and such 
a remedy is fairly analogous to the conduct of the defendants in 
the preseut case. = 

The appellant, of course, admitted that an owner or occu- 
pier of land is entitled to defend or protect his property so far as 
he can, but he said they had no right todo so by transferring 
the mischief from their own land to that of their neighbour, and 
according to him that was what the respondents did when they 
prevented the locusts from leaving his landin order to keep 
them from coming on theirown. In support of this proposition 
the case of Whalley v. Lancashire and Yorkshtre Ratlway Com- 

pany! was cited. In that case an abormal rainfall caused water 
"to accumulate in large quantities against the defendant’s 
embankment, and they released it by making holes in the 
embankment so that the water flowed on to the land of the 
plaintiff, and did much greater damage than ifit had flowed 
there direct without the temporary obstruction of the embank- 
ment. This was held to be wrong; but the decision does not 
help the appellant. It cannot be said that the obligation of a 
lando wner not actively to transfer to his reighbours a danger 
which he himself ha. created or, increased, is inconsistent with 
ithe right of a landowner to repel some extraordinary misfortune 
which comes to him by way of his neighbour's land. 

In Whalley’s case *, Cotton, L, J., points out that, if an 
extraordinary flood is seen to be coming, the owner may protect 
his land from it, and so turn it away without being responsible 
for the consequences. Visitations of locusts, though no doubt 
unpleasantly frequent, are in the nature of extraordinary and 
incalculable events, rather thar anormal incident like the rise 
of a river in a rainy season. 


F 1. (1884) L-R. 13 Q.B.D. 131. , 
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On the facts as found in this case their Lordships are of opi- 
nion that the respondents did no more than what Lord Justice 
Cotton has defined as being within their rights. But their con- 
duct may be justified on a wider and simpler ground. Even if the 
invasion be regarded as a normal incident of agricultural 
industry in South Africa, the Respondents would be entitled, as 
an agricultural operation, to drive the locusts away just as they 
are entitled to scare crows, without regard to the direction they 
may, take in leaving. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Solicitors: Bzddle & Co, for the appellant. 

Solicitors: Wrddle & Co. fot the respondent. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir Charles Arnold White, Z, Chief Justice, Mr. 
Justice Munro and Mr. Justice Sankaran Nair. 
Raja Ramachandra Appa Row Bahadur 
Garu & others .. Appellants* 
v. (PIF. & legal rep. of 
the deceased ist appt. 


The Sey. of State for India in Council.. Respondent. 
(Defendant). 

Madras Acts—Cess Act VII of 1865—S. 1—11—" Al pleasure" —Arrears— 
Cess when in arrears?— Levy to be within the fasli— Levy for past years invalid. 

Liability to pay cess does not attach itself by the mere use of the water, 
It is at the pleasure of Government to levy or not to levy cess for water 
used. The liability arises only on and after the imposition of the cess. The 
cess has toimposed within the fasli: and consequently an order charging 
water cess for faslis other than the fasli in which the order is made (Æg. for 
a period of ten years) prior to the levy is illegal. 

Per Chief Justice :—The word “arrears ” in S. 2 of the Act means. pay- 
ments which have become due and have remained unpaid after the levy 
was made; and the Government have no power to collect the rate for a 
period before the levy is made. 

Appeal from the decree of the Court of the Subordinate 
Judge of Kistna at Masulipatam in O. S. No 51 of 1903. 

K. N. Atya Atyar for appellants. 

The Advocate-General—(P. S. Stvaswamt Azyar) for respon- 


dents. 
X. N. Aiya Atyar for appellant :—I do not want a declara- 


tion for the future. As for the past years I submit itis open 











"A. 107 of r903. 24th April, toro. 
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under S. 1 of Madras Act VII of 1865 for Government to levy Baja Raia 
‘at pleasurė’ water cess or not to levy. When once the Govern- Appa Row 
.- ment does not levy, it cannot afterwards levy for the past period. The Seay: of 
The water-cess is payable only annually as revenue and according State for 
to kistbandi—Board’s Standing Orders (1907) Vol. II, p. 6, R.9. 
The rule in force during 1892 to 1902 is that found in p. 2 of the 
Appendix tothe Board’s Standing Orders, 1890. These lands are 
entered in the Inam patta as dry. I cultivated these lands as wet 
from 1868. I made no application for the supply of water, and 
there has been no demand to pay water-cess. An ‘ arrear’ implies 
that there has been a demand—Ss. 3 to 5 of Act II of 1864. Under 
S. 2) of Act IL of 1864 the Collector alone can levy—S. 2 of Regu- 
lation II of 1803. Moreover,in 1884 the Collector, after demanding 
arrears of water-cess for some years ordered that the demand for 
arrears then was wrong. On two occasions water-cess levied was 
refunded. [S. Nair J.—Vede Regulation VII of 1828; MaxwEL. 
on Interpretation of Statutes, p. 307. There can be no retros- 
pective effect to a rating or taxing Act unless it specifically 
says so, as it will work a hardship—CrazkE's Interpretation of 
Statutes, p. 324; Queen v. Mayor of Maidenhead* Bradford 
Union v. Clerk of the Peace for Wilts? ; Reg. v. Leigh Rural 
Council? ; Waddington v. Poor of London ‘Unita’ ; Rex v. Inhabit- 
tants of Maulden5. The cases of Raya Suranent v. Secretary of 
State’ and Chidambara Row v. Secretary of State? do not lay 
down that arrears can be claimed. They say that the Inam Coia- 
missioner alone is the authorized agentof the Government in 
~such matters and not Collectors or their assistants. For estcp- 
pel I rely upon the acts of the Collector which amounted to say 
that-no water cess will be levied— Secretary of State v. Datta- 
traya Rayaji Pait ; Ahmad Yar Khan v. Secratary of State.’ 
‘ Arrear’ is defined in Kripasindhu Mukerjee v. Ananda Sundara 
Debt. +° 
The Advocate General for respondent: —There is no limit of 
time within which the levy of the cess must be made. In fact S. 1 
says that it can be levied ‘ at pleasure’ which means also ‘ when- 
(1868) Ln R. 3. Q. B.C. 604, 
(1858) 28 L. J. C. L. M. C. 113. 
(1828) 8 B. & C. 78. (1902) 1. L. R. 26 M. 51, 53. 
(1902) I. L. R. 26 M. 66. (1901) I. L. R. 26 B. 271. 
(1901) I. L. R. 28 C. 693 (P. C3) 10. (1907) I. L. R. 35 C. 34,53. 


(1882) L. R. 9 Q. B. D., 494 502. 
(1898) 1 K. B. 836. 
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Raja Raia, ever it likes! [Chzef Justice—What is meant by levy?] .‘ Impose? 


chandr. 


Appa Row Or sometimes ‘collect. In this case there was a demand made before 


The Secy. 


op COHection. In some Acts [e. g., Income Tax Act LI of 1886, S. 30, 


Siet for nah (v)] it is expressly laid down that proceedings must be taken 


within 3 months of the end of the year. [C. %—What is 
the basis of the liability ?] User under circumstances benefi- 
cial.—[C. ¥.—Can there be an implied contract in the matter ?] 
The object of the Act is to make a man liable forthe wse of 
water even if there was nota conscious or willing use—ozde 
amendment of the Act in 1900, Even an accidental user will bea 
ground of liability. [C./—Webster’s Dictionary says ‘levy’ mean- 
levy or ‘collect’ |. Sections. 2 and 3 of Act VII of 1865 make a dis- 
tinction between ‘levy’ and ‘ impose.’-Government can levy even 
for water which percolates. Contractual obligation is not neces- 
sary. [.S. Nair J.—Under the Act VII of 1865 and the rules there- 
under the ryot has to make an application]. An application is 
not a condition precedent. Unauthorized user is punishable by 
penal assessment—Rule 5, p. 4, Vol. II, Board’s Standing Orders 
(1907). Butless than the penal sum may be levied. [C. J.—Is 
not the object of this rule to levy a penalty only fora year’s use 
so as to insure an application for the next year? If you are right, 
then the Government can claim penal assessment for each of the 
sixty years for which you can sue]. I can, but it does not follow 
that I will use that power in any case. Rule 2 provides for cases 
in which applications are put in. Rule 5 covers all other cases 
S. Natr J.—Suppose a ryot wants to know whether an applica- 
tion is necessary and the Collector says ‘no’, then under 
what clause would he come?] In that case only the 
trouble of writing the details is dispensed with, but the ryot has 
to pay if he uses water under such circumstances. Moreover, a 
Collector has no right to dispense with application. He is not the 
agent of the Government. [S. Mair J.—Have these rules the — 
force of law?] Yes ; they are rules made under the provisions of 

the Act. In cases in which a ryot will not be entitled to water 
free of separate charge, what is it that would make him escape 
his liability to pay ? [S. Matr J.—Did you give him the option of 
refusing the water when you were asked to supply it? Not 
only you did not, but you also induced him actually to think that 


he will not be charged for water if taken], There can be no estop- 


pel in such a case, There can be no estoppel] against a statute, 
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A Collector is only an agent for collection. He has no authority 
to make exemptious in cases of water-cess; much less can a Ta- 
shildar exempt. All that either of them can say is whether on an 
application he will allow or not the water applied for. Even if 
there be no rules framed so as to cover this case then under the 
Act the liability arises. [C. ¥%—Act II of 1864 assumes the exis- 
tence of right to collect revenue, but Act VII of 1864 creates a right 
to water-cess under certain circumstances. ‘Arrears’ means what- 
ever has been demanded and not paid]. [S. Marr J.—Before Act 
VII of 1865 ail revenue on land or for water or for any other pur- 
pose connected with such land, such as other cesses, were collected 
as one consolidated sum]. Æven before the Act the Government 
was collecting water-cess. There is no retrospective effect now 
sought to be given to it. No liability is sought to be imposed for 
any period prior to the passing of the Act. [C. ¥.—Can you create 
an ‘arrear’ retrospectively ? This is a fiscal enactment?] There is 
nothing to prevent mein the statute. Water-cess is not on the 
same footing as land revenue. Water-cess is payable only if water 
is used., I refer to Harrzson V. Stickney’ which says that there is no 
rule of law which prevents a retrospective rating. [C. %.—That is 
not ' retrospective’ in the sense of arate for years prior to 
the year of demand. That case will apply if you had spent some- 
thing in one year and wish torecoup yourself in later years.] Once 
itis granted that I can levy this year for water taken last year, 
what is there to prevent me from imposing ten years hence? 
I can certainly impose water-c2ss in a case of clandestine user: 
LS. Matr F.—An exception for a special reason cannot be used 
as a reason for a general rule.| ‘Is used’ in S. xı means ‘has been 
used’. [C. /.—Why so, in a fiscalenactment?) [Munro J.—An ap- 
plication from the party is only for convenience.] Yes. [S. Matr J.— 
You have, moreover, to satisfy yourself that the use of water has 
been beneficial. For how long back are you toexamine ? And 
imagine what would be the difficulty of ascertaining the beneficial 
character of a crop Io or 25 or 20 years ago.] That can be easily 
ascertained from the Village Accounts. [C. %.—How can you 
ascertain the amount and benefit of percolation several years 
ago?] That is a matter of proof and an easy one from the oral and 
documentary accounts at the disposal of the Government. [C.¥.— 





I. (7848) 2 H. L. C. 108: g E. R. 1023, 1039. 
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Does not all this difficulty suggest that the cess is to be levied 


Appa Row only for one fasli subject to the opinion of the Collector as to the 
The Sae of beneficial character of the use of the water ?] iS. Narr.—Ryots 


_ State for 


india. 


very rarely keep accounts, how are they to rebut?] The Act 
which amended Act VII of 1865 says that the amendment is to 
be read as if it was in the original Act from 1865. Great 
hardship would accrue to the Government if they are not to get 
cess for user. On ‘retrospective operation,’ See CRAIE’S Statutory 
Law, pp. 321, 324. I distinguish the cases quoted on the other 
side as to there being no. right to order a retrospective effect as 
to rating on the language of the special Acts therein concerned 
and on the ground that the rate-payers of one year ought not to 
suffer for the neglect of those of the previous year. No general rule 
on the non-retrospective character can be deduced ; vide Regina v. 
Leigh Rural Council’. Secretary of Statev. Dattatraya Rayajee? 
lays down a principle which does not touch the present question. 
If it decides that the Government is bonnd by any acts of any of 
its officers even though they be not authorized for such acts, it is 
against various other well-recognised decisions. Only the acts 
of authorized agents can bind the Government—Raza Suranent v. 
Secretary of State. If the Collector cannot excuse or refund water- 
cess, then it is clear his assistants also cannot. [S. Mair J.—You 
say the Collector fs entitled to collect water-cess Suppose he 
makes a donafide erroneous decision, on a construction of the 
Act and the rules, that a certain land need not pay water—cess, 
then is not the Government bound by it?] No. The Government 
is not bound by it, for the Government and its agent the Inam 
Commissioner alone can state what lands are entitled to water 
free of charge aud what not. Even if the rules are wrong-or 
are wrongly interpreted, it isopen tothe Secretary of State to 
say that he will not be bound by it—Secrelary of State'v. Kasturi 
Reddt*, [S. Narr ].—Why not we say that an erroneous decision 
of a Collector is binding on the Government until set aside bya 
superior officer? Otherwise what is the use of an appeal being 
provided for?] There is no provision for an appeal in these 
matters. |Court—Supposing the Government misled a man 20 
years ago on a misconstruction of the Act that he would not be 





I. (1898) I. K. B. 836. 2. (Igor) I. L. R. 26 B. 271. 
3 (1902) I. L. R. 26 M. 51,54. 4. (1902) I. L. R. 26 M. at 268, 
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liable for water cess, do you say that it can now say that it was Raja Rama- 
chandra 


mistaken and that the cess for these 20 years must be paid?! I Appa Row 
say, yes. The Crcwn is not to be prejudiced by the neglect, The Secy. of 
laches, blunders, misconduct, etc, of its officers. [C. F—Not ss 
even when the officers are agents?] Unless the agents havea 

power of-attorney arc or constituted under the Act. [Munro J.— 

Under the Act the Government has the power to levy water-cess. 
Therefore it can say also that it will not levy.] No—RoBERT- 

son’s Precedents of the Crown, pp. 577, 578 to the effect that 

the King is not estopped by his recitals or fictions though it may 

operate against the person through whom the King acts. ‘‘Hvery- 

thing for the benefit of the King shal be taken largely ; every- 

thing against him shall be taken strictly.” Estoppel as between 

ordinary men does not apply inthis case. See the authori- 

ties quoted there and Collector of Masulipatam v. Cavaly 

Venkata Narasappa* where a Collector’s mistaken acts in respect 

of an escheat were held not binding. See Goura Chandra Gafa- 

pati Narayana Row v. Secretary of State for India? where the mis- 

taken acts of the officers of the Government for 32 years were 

held not to create an estoppel though those acts were approved by 

the Government ; BIGELOW 598, Note (2); Everssr on Æstoppel, 

7 and 8. In the case of the Xing, estoppel need not be mutual ; 

he can take advantage whenever he likes. For an estoppel 

must be of a fact and not of au intention not to do a thing (e.g.,) 

that no cess will be imposed —Harspurv’s Laws of England, 

[Munro J.--Is it not a representation of a fact to tell a man that 

his land will not be liable for water-cess?] No. It is only of an 
intentiou—George Whitchurch, Lid. v. Cavanagh? ; Maddison v. 
Alderson*. 


K. N. Atya Atyar, in reply, quoted S. 35 of Board of 
Revenue Regulations. The whole schemeof revenue adminis- 
tration is to collect revenue at the end of every year. Ifin any 
year water has been taken unauthorizedly, then during the 
time of the annual jamabundi water so taken during the vear is 
assessed—vide Vol. II, p. 7, B.S. O.; 5, Vol. I, p. 14. ‘ The 
settlement in each Talug of all items of land-revenue must be 
completed at the end of each year.” Village accountants have 


I. (1861) 8M. I. A 529, 553. 2. (1905) I.L.R. 28 M. 130 (P.C.) 
3- (1902) A. C. 117, 130. 4. (1833) 8 A. C. 467, 472. 
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Rara Tapia to keep accounts of water taken unauthorizedly. Rule 5 applies 
Appa Row Only for one year.Board’s Standing Orders havethe force of 
The Secy. of Statutory law,. having been "framed under the Act. It is the 
State for land that bears the assessment. If owners change, then the levy 
for past years would certainly work a hardship. Acts done by 
x authorized agents, though mistaken, do bind the principals— 
even the Government. It is the Collector that is empowered to 
collect and to refund (B.S. O. 18) Vol. I, p, 342,) all sums 
collected in any revenue department. It is only if Government 
wants to sue it is 60 years. There is no.period for which coer- 
cive process can be taken under the Act. That shows the 

extreme hardship to which ryots could be driven. ‘ 


The Court delivered the follo wing 


JUDGMENTS :—Chtef Fustice:—This is a suit in which 
the plaintif claims a refund of water-cess and a declaration that 
the iands for which the cess has been paid are not liable to 
water-cess. The Subordinate Judge dismissed the suit and the 
plaintiff appeals. ` The claim for a declaration was not pressed 
in appeal. 


Water-cess on the lands in question was collected in 1895, 
but it was refunded on the ground that it had been ille- 
gally collected—see the order of the Tahsildar (Ex. ZZ) dated 
the 18th June 1895. This order states that the order for the 
refund of the tax was made by "the Coilector.” The order of 
the officer who directed the refund, on the ground that the cess 
had been illegally collected, is not in evidence. 


Nothing appears to have been done till March, 1903, when 
the Collector served a notice on the plaintiff to show cause why 
water-tax should not be levied on the land in question. Subse- 
quently the Collector made an order directing that ‘single' 
water-tax should be charged on the land during the previous 
ten years and Fasit 1312 (apparently taking things back to the 
year when the tax had been collected) and refunded under the 
order of the officer of Governmeut). See Exhibit 4 4A, 


The plaintiff asks for a refund of the cess paid by him under 
protest for the period antecedent to this order, that is, for 1x years 
up to and inclusive of Fasit 1312. He does not now dispute his 
liability to pay the tax from and after the receipt of the order of 
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the 6th March 1903. The Government claim the right to collect Raja Ramaz 
andra 
the tax for eleven years as arrears of water-cess payable under Appa Row 
Madras Act V1I of 1865. The circumstances in which the tax The Seay. of 
was collected in 1895, and refunded on the ground that the State tor 
collection was illegal, are not very clear. But I am quite prepared sais 


to hold, for the purposes of this case, following Chzdambara fasion 
Row v. The Secretary of State for Indiat, that the action of the 
officer of Government in 1895 did not bind Government in the 
sense that they could not thereafter ‘levy at pleasure on the land” 
a separate cess for the water. But I am uot prepared to hold that 
the order of the Collector, notwithstanding the fact that it was 
not repudiated by Government till eight years later, was ineffec- 

. tive for all purposes. Assuming that what was done prior to 1895 
amounted to a levy of a separate cess for water under the Act, 
Government have, ia my opinion, not made out-(and the onus is 
clearly on them) that, whereas the officer who made the levy was 
the authorised agent of Government iu that behalf, the officer 
who set aside the levy aud directed the refuad was not. 

Government have recently levied a separate cess for the 
water, and the question is—and this was the main question 
argued before us—does this levy, under the powers conferred by 
the Act or under the rules, which, by the Act, Government are 
empowered to make, operate retrospectively so as to entitle the 
Government to claim ‘‘arrears”? 

I know of no other fiscal enactment in which such a power 
has been given. The cess is levied on the land. It is a charge 
on the land “irrespective of the fact whether the owner of the 
land for the time being has had any benefit from the supply or 
use of the water or not.” To create sucha charge retrospectively 
might, especially in cases wheie there had been a change of 
ownership, in my opinion, in many cases work a hardship. 


Under the Act the Government have a discretion ‘‘ to levy 
at pleasure, on the land so irrigated a separate cess for such 
water.” They are under no obligation to levy this separate cess. 
Rules have been made as to the circumstances in which, and the 
rates at which, the separate cess is to be levied. It was not sug- 
gested that the making of these rules constituted a levy of the cess, 
If I am right in my view that we cannot hold on the evidence 

I. (1902) 1.L,R. 26 M. 66. 


ba 7 ‘ , 


, 
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Rela Rama- that the tax continued to be “levied” from 1895 or some 
Appa Row earlier date, onwards, there can, I think, be no question (in fact 
The Secy. of I do not think the Advocate-General contended otherwise) that 
eee the Collector’s order of tbe 6th March r903 constituted the levy. 
Chier We are asked by the Advocate-General to hold that the tax is 
Justice. payable fora periodof time before it was“ levied.” In my 
opinion, there is nothing in the Act or the Rules which would 


warrant such a conclusio. 


I think the word “arrears” in S. 2 of the Act means 
payments which have become due and have remained unpaid 
after the levy was made. The section provides that arrears of 
water-cess payable under the Act shall be realised in the same 
manner as arrears of land revenue. Under S. 3 of the 
Madras Revenue Recovery Act (II of 1864) the landholder pays 
the land revenue due on his land “ according to the ésthands 
or other enjoyment.” Section 4 provides that when this revenue 
is not “ so paid ” it is to be deemed to be an arrear of revenue. 

. Under the Revenue Recovery Act an arrear kist is not paid 
under an engagement. I think an “ arrear” of water-cess under 
the Act of 1865 has the same meaning. The engagement may» 
of course, be express or implied, but I do not think the mere use 
of the water, at any rate when the use was under the bona fide 
belief—a belief brought about by the action of the officer of the 
Government—that Government did not intend to charge for the 
use, constitutes an engagement. The case of Harrison v. 
Stickney * and the other authorities cited by the Advocate- 
General, with all respect to him, seem to me to have very little 
bearing on the question we have to decide. I, of course, accept 
the proposition that there is no rule of law which prohibits a 
retrospective rate—that is, a rate for the purpose of raising 
funds for the purpose of discharging a liability already incurred, 
But the contention on behalf of Government is that they have 
power to collect the rate fora period before the levy is made, 
Raja Suranent Venkata Papayya Row v. The Secretary of 
State for India in Council > does not touch this point, as in 
that case, I understand it, there was no claim for “arrears.” In 
that case the right of Government to levy wet assessment and 
supply water was held to be a right by way of easement and not 

1. (1848) 2 H. L. 108 2, (1902) 1.L.R, 26 M. 51. 
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aright under the Act. As regards the Rules, they would seem to eee Bimi 
contemplate two classes of cases—cases where cultivators of land Appa Row 
registered as dry apply for water (Rule H, Standing Orders of The SccyioF 
the Board of Revenue, Vol, Il, p. 3) and cases where water is State for 
taken before an application is made (Rule V). The present case 9 —— 


obviously does not fall within Rule I. The only rule which applies re 
would seem to be Rule V, under which Government have taken 
power to levy a penal rate. 

The defence that the plaintiff did not pay under coercion 
was not pressed. 

I would allow the appeal-as regards the claim for a refund 
of the cess paid for the period prior to the 6th March 1903, that 
is, Rs. 9,39I-10-4 and interest at 6 per cent per annum from date 
of plaint up to date of payment on Rs. 9,118 :-8. Time for pay- 
ment is six months from this date. 

Respondent will pay the court fee on the claim for refund 
here and in the court below. In other respects the parties will 
pay their own costs. 

Munro J.:—The material facts are not now in dispute 
and may be briefly stated. The Government is entitled under 
Act VII of 1865 and the Rules framed thereunder to levy water- 
cess on the lands to which the suit relates. when irrigated by 
Government water. For a long time the lands were so irrigated, 
but no charge for water was made save on one occasion. ‘The 
amount thus collected was in 1895 refunded by the Collector on 
the ground that the charge was illegal, and water continued 
thereafter to be supplied without charges. In 1903 the then 
Collector found out the mistake that was being made, and by an 
order dated 6th March, 1403, directed that single water-rate 
should be charged for ten faslis ending with fasli 1311, and also 
for fasli 1312, in which fasli, the order was passed. The amount 
thus held to be due was collected on the 27th May 1903, the 
plaintiff, appellant, paying under protest. The plaintif then 
brought the suit out of which the present appeal arises to recover 
the amount paid and for other reliefs not now pressed. 

To the charge for fasli 1312 Ido not think the plaintiff is 
entitled to object. Water was taken in that fasli and was 
charged for within the fasli. The question then is whether the 
charge for the previous ten faslis was legal. This will depend 
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Raja Rama- upon whether the charge was justified by Madras Act VII of 


chandra 
Appa Row 


v. 
The Secy. of 


State for 
India. 


Munro J. 


1865 or the Rules framed thereunder. 


Under S. 1 of the Act whenever water from a Govern- 
ment source is supplied or used for purposes of irrigation, 
the Government, certain conditions being fulfilled, ‘‘ may 
levy, at pleasure, on the land so irrigated, a separate cess 
for such water, and the Government may prescribe the rules 
under which, and the rates at which, such water- cess as aforesaid 
mav be levied, and alter or amend the same {rom time to time.” 
For the rules made by the Government under this section and 
selevant in the present case we have been referred to the second 
and following pages of Vol. Il of the Standing Orders of the 
Board of Revenue, Edition of 1907. The Act also provides under 
S. 2 that arrears of water-cess may be realised in the same 
manner as arrears of laud revenue, that is, in accordance with 
the procedure laid down in Madras Act II of 1864. 


It has been contended for the defen“ant that the water-cess 
charged for the ten faslis prior to tasli 1312 may be properly 
regarded as arrears of water-cess for those faslis, and is, therefore, 
recoverable under S. 2 of the Act. Now an arrear of land 
revenue is defined in Act II of 1864 as revenue which is not paid 
by the date on which it falls due according to the Kzstbandz. 
Water-cess is, under the rules, payable according to the X: tsthandt, 
and an arrear of water-cess should, I think, be defined, mutatis 
mutandis, in the same way as an arrear of land revenue. It is 


‘difficult to conceive how water-cess which was not demanded in 


respect of the lands in suit till fasli 1312, and which the plaintiff 
was given to understand was not due as above stated, can be 
said to have fallen due in faslis prior to 1312 so as to come under 
the definition of arrears for those faslis. It is contended, however, 
that the liability to pay water-cess was incurred in each fasli by 
the mere fact of taking Government water, and apart from any 
order of the authorities demanding payment for the water. A 
perusal of the Act and Rules shows that this contention is unten- 
able. Under S. 1 the Government may “at pleasure” levy water- 
cess. Equally “at pleasure” it may not. Until, therefore, the 
Government indicates its intention to charge water-cess, no lia- 
bility is incurred by taking water. Turning to the rules, we find 
in Rule V, which deals with the unauthorised use of water, that 
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the Collector has power to make a penal charge, and may also, at Raja Rama- 


be ose ; a : chandra 
his discretion, reduce or remit the penalty, so that there is no. Appa Row 
liability until the Collector has made his order. The Sety: SE 


It is not alleged that the Governmenthas itself made any Re 
charge for the water taken for the lands in suit. The only  —— 
charge is the charge made by the Collector by his order of the 
6th March, 1903. The legality of that order depends upon 
whether it is authorised by the rules under which the Govern- 
ment has delegated certain powers. ‘The question is whether the 
rules justify an order charging water-cess for faslis other than 
the fasli in which the.order is made. One of the uaderlying prin- 
ciples of the land revenue administration is- that alj charges 
should be ascertained and recorded within the fasli to which they 
relate—see Board’s Standing Order No. 12 which deals with the 
Jamabandi or Annual Settlement. I have no doubt that the prin- 
ciple is meant to underlie rules for charging water-cess, and there 
are numerous indications iu the rules that it does. On the other 
hand, I can find nothing in the rules which can be construed 
as a provision for imposing water-cess for prior faslis. The rule 
which, according to the defendant’s contention, applies to the 
present case, is Rule V. I think, however, it would be very diffi- 
cult to hold that the present is a case of unauthorised use of 
water. Ifthe rules do not apply, and I think they do not, the 
charge was illegal, and the plaintiff is entitled to recover. Even 
if Rule V is held to be applicable, the defendant is in no better 
position. Under that rule, when water is taken without permission, 
a water-rate equal to twice the water-rate prescribed in Rule I for 
the particular crop irrigated is ordinarily to be levied as a penalty. 
One object of the penalty is, it may be reasonably presumed, to 
deter the person charged from taking water without permission 
in future years. For persistent breach of the rules or other suffi- 
cient cause the Collector may enhance the penal charge up to five 
times the ordinary water-rate. Persistent breach of the rules 
would imply that the person charged has already been warned 
and, possibly, penalised in prior faslis, and to that extent, no 
doubt, what has happened in prior faslis is enquired into. But 
the charge for the persistent breach of the rules is manifestly a 
charge for the last breach, and not a charge for water taken in 
prior faslis. The manner in which the penalties are limited is 
also a clear indication that they are imposed in respect of the last 
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Raja Rama- occasion on which water has been taken without permission. Nor 


chandra 


Appa Row Can it be successfully argued that the charge may be treated as 
The Secy. ofgood for the five faslis ending with 1312 in as much as for 1312 


State for 
India, 


Munro'J. 


the Collector might have charged five times the ordinary water- 
cess. Ifthe rule applies, the Collector might have done so, but 
in fact he did not ; and we are only concerned with what he did. 
I think it is clear, therefore, that the Collector had no authority 
to pass the order of the 6th March 190° with regard to faslis 
priorto 1312. I would, therefore, allow the appeal as regards the 


-charge for the ten faslis ending with fasli 1311, and dismiss it 


as regards the charge for fasli 1312, and the other reliefs not 
pressed. I agree with the principle on which costs are awarded 
by my learned colleague. 

Sankaran Nair J.:—For the Agraharam village of Velupuru 
quit-rent was charged’and Inam patta issued in the year 1859 
by the Inam Commissioner. In that patta the lands situated in 
the said Agraharam were entered as dry lands. In 1868 the wet 
Ayacut of the Agraharam village was fixed at 177 acres and 
from that date, in all the accounts of the subsequent faslis, it 
was shown that 177 acres were exempted from water-tax, that 
is, were lands for which water had tobe supplied free from 
sources of irrigation belonging to Government. On the 3rd June, 
1892, the Deputy Collector, Mr. Suryarao Naidu, localised the 
mamool wet and passed an order declaring that the extent 
aforesaid was exempt from any water-tax. However, on 31 acres 
out of this land water-cess appears to have been collected some 
time after. But on the 27th June 1895, the Collector passed orders 
refunding to the Inamdar, owner of the village, Rs. 124-0-8 the 
amount of tax collected, as in his opinion no cess ought to have 
been levied. In 1903, another Collector considered that the 
Deputy Collector’s order dated 1892 was passed under a wrong 
impression and without proper inquiry and cancelled it and 
levied from the plaintiff (Inamdar) the charge, which, he was of 
opinion, ought to have been paid on the.extent of land which 
wasirrigated during the ten previous faslis and also the charge 
payable for fasli 1312. ; 

The plaintif now brings this suit for a declaration that the 
lands in his Agraharam village were wrongly entered in the 
pattah given to him by the Inam Commissioner as dry lands ; 
that they were really mamool wet lands, that is to say, land 
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in respect of which he is entitled to be supplied with water by Raia Poe 


the Government to carry on wet cultivation without any Apps Row 
r Y: v. 
liability to pay water-cess; and to recover from the Secretary of The Secy. of 


State the sum of Rs. 9,391-I0~4, the amount collected by the State for 

defendant from the plaintiff on account of water-cess for eleven _ —— 
ca Sankaran 

years from fasli 1202 to 1312. Nair J. 


The Subordinate Judge found that the entry in the patta 
by the Inam Commissioner was not an error. His finding on 
this point is not challenged in appeal. With reference to the 
plaintiff's contention that the Ayacut of wet cultivation was 
finally declared after a full consideration in 1868 by the Deputy 
Collector and it was afterwards acted upon by the Collector, and 
such decision is therefore binding upon the defendants, he held 
that the Inam Commissioner was the proper person empowered 
by the Government to deal with these questions and the 
Collectors action in this matter ‘‘ based as it was on an erroneous 
principle’ was wttra vires and not therefore binding upon 
the defendant. Against this finding alsono objection has been 
taken before us. oe 

The only question therefore which has to be determined is 
the plaintiffs right to recover the amount levied for water-cess. 
This cess is levied under.Act VII of 1865 which is “ an Act to 
enable the Government to levy a separate cess for the use of 
water supplied for irrigation purposes in certain cases.” 


Section 1 of the Act declares that when water from a source 
belonging to Government is supplied or used for irrigating 
land “ it shall be lawful for the Government to levy at pleasure, 
on the lands so irrigated, a separate cess for such water,” and it 
also provides that the Government may prescribe the rules 
under which, and the rates at which, it shall be levied. Under 
S. 2 arrears shall be realised in the same manner as land 
revenue is realised. The rules, therefore, so far as they are 
authorised by the Act, have the force of law. Under those rules 
a cultivator may apply for water to the head of the village who 
is required to submit it tothe Tahsildar. In certain cases the 
Tahsildar has to submit them to the Public Works Department, 
and the Tahsildar may then pass final orders on the application. 
There are printed forms of application on which orders have to 
be passed. In that application the applicant has to state the 
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Raja Rama- area for which water is wanted and whether itis required only 
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for one year or not. Ifitis not stated to be fora yzar only water 

will continue to be supplied for the succeeding years without 
any fresh application. There are water-rates per acre fixed for 
the extent for which the water is supplied. Thus the applicant 
knows the cess he has to pay for the water that may be supplied 
to him. When water is taken for laud without the sanction of 
the Tahsildar double water-rate is charged. For persistent 
breach of rules or for other sufficient cause a penal charge equal 
to five times the ordinary water-rate may be levied. 

The Advocate-General contends that when water is used 
for the cultivation of the land a liability to pay the water-cess 
attaches itself to the land and that such liability is not imposed 
by reason of the engagement: between the cultivator who applies 
for the water and the Government as evidenced by the grant of 
his application in the first case and the supply of water in 
accordance therewith, nor by the imposition of the cess under 
Section 1, Ci. (4), after the Collector has satisfied himself that 
the conditions referred to therein exist when the water is used 
without such sanction of Government. If the Advocate-General 
is right, the Government may enforce thit liability at any 
time, and no official, unless specially authorised to do so, can 
waive it. 

The words of the section are that “it shall be lawful for the 
Government to levy, at pleasure, on the land irrigated a separate 
cess.” These words do not support the contention advanced 
that the liability attaches itself the moment water is used. 


I am also satisfied that the Government cannot at any time 
at their pleasure impose the cess; the cess, in my opinion has 
to be imposed within the fasli, i.e., before the crop in the land 
has been harvested. If this view is right, that would also shew 
that the liability arises ouly by the imposition and not by the 
use of the water; otherwise the Government would be able to 
recover it at any time. This appears to be the case from the 
words of the section itself and also from the rules. Section 1, Cl, 
(2), provides that in the circumstances therein referred to, the 
Collector has to satisfy himself that the irrigation is beneficial 
to and sufficient for the requirements of the crop on the land 
irrigated. This can only be properly done when the crop is on the 
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land and as it appears;to me that it was not collected, that the Boje nans 


Collector is to decide these questions by taking evidence after Appa Row 
the year is over. Whether the irrigation is beneficial and The Secy. of 
whether itis sufficient for the requirements of the crop can only Siate ior 
be satisfactorily settled by personal inspection. It would depend Rear 
upon various circumstances about which evidence can scarcely be Nair J. 
forthcoming afterwards. The fact that the jurisdiction of ` 

the civil court is ousted in this respect also supports this view. 

This is also consistent with the rules which require that Jama- 

bandi, z.e. the annual settlement, “must be completed within 

the fasli year at the latest” and that such annual settlement 

should be “conducted with a view to ascertain and record .the 

demand of all the items of land revenue within the Talugqs.” 

(The word “all” is in italics in the rule itself) A different 

rule cannot apply to Cl. (a) of S. 1. It seems to me to be clear 

therefore that if. landshave been cultivated with water from 
Government resources then itis the duty of the .Government. 

officials at the time of the samabandi within the fasli and before 

_ the crop is harvested, to impose the charge leviable if such water 

has been used without the sanction of the authorised officials. The 

fact that there is another rule which provides for the persistent 

breach of the rules would also go to show that double water rate 

is to be imposed within the fasli. Under the Act, therefore, the 

Collector was not authorised to levy the water cess for ten years. 


_ If the plaintiff-inamdar may now be declared liable for 
water which was used by the cultivator, how is he to apportion 
the liability or recover any additional rent from the tenants ? It 
would be extremely difficult to ascertain their liabilities 272427 se 
and even if ascertained, recovery of arrears for a comparatively 
long time would in some cases be impossible, and in other cases 
difficult. If the Government demand iscollected during the fasli 
these difficulties are avoided. 


Tf the charge could be levied years after, the Collector, as 
. he claimsin this case, is entitled to recover in fasl? 1313 the 
water-cess for faslis subsequent to fasli 1302, a bonafide pur- 
chaser may be called upon to pay the cess due long before his 
purchase, of which he had no notice and about which there 
may have been previous orders (as in this case) exempting the 
owner from payment, 
-4 8 $ ° 
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These considerations support the inference derivable from 


Appa Row the natural meaning-of the words that the liability arises from 
The Secy. of the imposition of the cess, not by the use only, and that the cess 


State for 


India. 


Sankaran 
Nair J. 


has to be imposed before the expiry of the fasli year when the 
crop is on the land. 

It also appears to me that the rules framed by the Govern- 
ment under the Act—which have got the force of law in so 
far as they are authorized by the Act itself—shew that the plain- 
tiff is not bound to pay this assessment. The rules which 
I have set forth above contemplate two classes of cases, where 
water is used with sanction applied for and granted and water is 
used without such sanction. The present case does not fall 
within the first class where the cess payable is ascertained nor 
within the second class which refers to unauthorised use of 
water. The Tashildar is the person to sanction the application 
for water, but an officer to whom he is subordinate, the Deputy 
Collector had issued orders, under which water had to be sup- 
plied to the plaintiff, and when the Tashildar on one occasion 
collected a water-cess, the District Collector directed a refund. 
It cannot be said that there was any unauthorised use of water 
for whicha ‘penal’ charge can be levied. 

As I have already pointed out, it is unnecessary to make 
applications for water every year, once the application is granted 
until the order granting it is cancelled. 

Every year’s demand has to be ascertained within the year 
itself and among the objects of the .jamabandz is stated to be 
the careful inspection of the cultivation, the consideration of 
all claims to remission, and the collection of all kists as they fall 
due. If the Collector had the power to declare, in 1903, that the 
land is liable to pay water-cess, his.predecessor had also the 
power, it appears to me, to decide that such land is not liable to 
pay the cess. The Coilector. in 1903, might have cancelled the 
orders issued before just in the same way as the Collector who 
passed the order in 1895 could have cancelled it himself, as there 
is no law preventing him from doing so. But until the order is 
cancelled by himself or by a superior authority there is no reason 


why those interested should not be bound thereby. 


I am, therefore, of opinion that the claim ofthe Collector to 
impose assessment on the lands for the ten faslis in question 
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cannot be sustained. As to the fasli 1312, as the Collector’s Raja pin 
chandra 
order was in force tillit was cancelled and it was alleged that Appa Row 


no water was taken during the rest of. the fasli, the claim to mhe Secy. of 


impose assessment during that year also cannot be sustained. Sete [or 


The plaintiff is entitled toa refund with interest at 6 p.c. eae 
ankaran 
I accordingly agree tothe decree suggested by my Lord Chief Nair J. 


Justice. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :---Mr, Justice Munro and Mr. Justice Sankaran Nair. 


Anivillah Sundararamaya as .. Appellanti* 
sS. . ae 
Cherla Seethamma and others .. „e Respondents. 


Hindu Law—Joint family—Father’s power of alienation—Gift to daugh- 
ier. i 

Held that a gift of 8 acres cfancestral land by a Hindu father to his 
daughter after marriage when the family was possessed of 200 acres of land 
was valid. [Churamon Sahu v. Gopi Sahut; Ramaswamy Aiyar v. Vengudu- 
swami Aiyar®; Kudutumma v. Narasimhacharyulus; Kamakshi Ammal v. 
Chakrapani Chettiar’, referred to.] . 

Second appeal against the decree of the Subordinate Judge’s 
Court of Kristna at Ellore in A. S. No. 18 of 1908, presented 
against the decree of the Court of the District Muunsif of 
Tanuku in O. S. No. 56 of 1906. 

The Advocate-General (P. S. Sivaswami Atyar) for appellant. 

P. Narayanamurthi for ist respondent. 

V. Ramesam for 6th to 8th respondents. 


The Advocate General, for the plaintiff-appellant, contended 
that the gift was invalid. Even if the gift was made at the time of 
the marriage it would be invalid, Kudutumma v. -Narasimhachar- 
yulu? is against me. But it was conceded in that case by the 
vakil that the gift would be valid if it had been made at the time 
of the marriage. In Ramaswamd Atyar v. Ven guduswamd Aryar? 
the property gifted was very small. Gift of iland at the time of 
the marriage toa daughter is only a amya or optional act but 
not a #z¢ya or obligatory act. Hence it is not bindingion the son. 
As for aasi pea or those which should be necessarily done 

_*S. A. No, 572 of 1909, 23rd March rgtr. 
I. (Igog) ILL. R, 37 C1 2. (1898) I. L. R. 22 M. 113. 
3+ (1907)-17 M. L. J. 528. 4 (1907) I. I» R. 30 M, 452, 
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vide Parthasarathy Misra’s Nyaya Ratnamala, pp. 413-414; Sams- 
kara Ratnamala, p. 549 (Part I); Danamayukha, p. 135, 1l 


I0 and I1 (Benares Ed.) ; Samskara Ratnamala, p. 5ox (Part I). 


These texts only contemplate a gift to a male. A woman cannot 
be the recipient of a gift to confer spiritual bliss on a person. 
They show that a gift of immoveable property to the bride- 
groom is not an obligatory act on the person who gives a girl in 
marriage. A fortiori there can be no obligatory gift of immove- 
able property to the girl. [Ar¢shnaswamt Atyar J.—Though 
there isnotext making it obligatory, the custom of the com- 


‘munity may make it binding.] It should be shown tobe the 


invariable custom at any rate usual for families of the same status 
to make gifts of immoveable property to girls. 


The following texts were also referred to:—Swrith: Chan- 
drika, Ch. IV, Ss. 26-36, dealing with the share of sisters on the 
occasion of the partition of brothers ; Apararka, Vol. II, p. 780; 
Mitakshara, Ch. S. 1, Pl. 27-29. 


P. Narayana Murthi for 1st respondent:—The present 
case is stronger than Kudutumma v. Narastmhacharyulu>, as it 
is the father that has given the property and not the brothers. 
A gift made to the son-in-law belongs alsoto the daughter— 
vide Ghose’s Hindu Law, 2ud Edn., p. 313, Footnote. There is 
a text of Vyasa to that effect. See Ghose, p. 389, for translation ; 
vide p. 360 also vice versa. A gift to the daughter would belong 
to the son-in-law. Ifit is proper to make gifts at the time of 
marriage it would be equally proper if made afterwards, Though 
the texts do not require gifts to be made to daughters at the 
time of marriage, if made they are not invalid. Churamon Saku 
v. Gopi Sahu? referred to, where Mookergi J. approves of Kudu- 
tamma v. Narastmhacharyulu* ; Bachoo v. Mankuvarhai 3. 

S. Varadachartar, in reply, distinguished the case in Chura- 
mon Sahu v. Gopi Sahu? because there Mookerji J. establishes at 
considerable length that Dwiragama is a marriage. It shows 
that that justifies the gift. 


[The case was again ve-argued owing to the resignation of 
the Hon. Mr. Fustice Krishnaswamt Atyar.—Ep.] 


I. (1907) 7M.LJ. 528. 2. (1909) I&R. 37 C. 1. 
3. (1907) LLR. 31 B. 373 (P. C.) p. 380. 
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T. R. Venkatarama Sastri for the Advocate- General.—The 
court below has decided the suit following the decision in Kudu- 
tammav. Narastmhacharyulu?. There the vakil for the respon- 
_ dent conceded that such gifts are proper. Ramaswami Atyar v. 
Vergudusawmt Aztyar? and Churamon Sahu v. Gopi Sahu 
dealt with the power of the widow to make a gift of the family 
property. Even supposing it is proper, can a father, who has 
adult sons living, make such a gift without the consent of his 
sons ? If there are no coparceners, the father can make such 
a gift. The widow also can—Colebrook’s Mrtakskara : Ch. I, S. 
(i), Pl. 17, 29. The discussion there is about the right of sons 
in the property by birth. The texts come to this, namely, that 
the father can make a gift of moveables, &c. (not immoveables) 
in certain cases when there are coparceners. Pl. 29 has no 
application to the present case. The son is an adult member ; 
and his consent must have been obtained. If the son was under 
age the present purpose does not come under Pl. 29. Even from 
the religious point of view it is not an indispensable act of duty. 
So even if the father was the only capable member, he could not 
have made sucha gift. Gifts are prescribed for maiden daughters 
and a share to unmarried sisters—Ch. I, S. (v). Pl. 9; Ch.J,S. 
(vii), Pl. 6, 9, 13 ; and Mztakshara, Che II., S. 10, p. 13 ; Mayne, 
S. 484, 7th Edn., p. 652. Ramaswamt Atyar v., Venguduswamt 
Aiyar? ; Nataraja v. Venkatachella Pillat+ ; Kumarasami v. 
Nanjappa Goundan® ; Kamakshtammal v. Chakrapani Chettiar®; 
Bachoo w. Mankuvarhat” ; S. A. 1306 of 1907 ; ref. to. No custom 
has been set up and no evidence has been recorded. 


P. Narayana Murthi, for st respondent contended 
that there is a finding that the gift was in pursuance of a pro- 
mise made at the time of the marriage. The father can alienate 
property, whether ancestral, moveable or immoveable, for certain 
necessary and proper purposes—S, A. 1306 of 1907. If the father 
can make a gift the son cannot object. Theson, on the death of 
his father, should provide for the marriage of his sister who is 
unmarried. There he is performing a duty—Guosx, p. 313. Gifts 


I. (1907) 17 M.L.J. 528. 2. (1898) I.L.R. 22 M. 113. 
3- (Igog) I.L.R. 37 C. 1 4. agor) 12 M.L.J. 93. 
5 (1902) 13 M.L.J. 21 6. (1907) LLR 30 M, 482, ~” 


7 (1904) ILR. 29 B. 51. 
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to daughters are obligatory. Wear after year gifts are made and 
ought tobe made to daughters. This is sanctioned by MapHaviv’s 
Dayavibagha (Burnell’s) pp., 40-41 citing a text of KAYVAYANA. 
Such gifts can be consolidated. Mapavsyva is an authority 
exclusively in South India—2 Montriou’s Cases p. 505; Rama- 
swami Atyar v. Ven guduswamt Aiyar! ; Churamon Sahu v. Gopi 
Sahu? Strang H and Vol. I, p. 172, Sarasvati Vilasa pp. 26-7 
(Foulkes Edn.) ref. to. 
The Court delivered the following 


JUDGMENT.—The plaintiff and his father weremembers 
of an undivided family. The father made a gift of about eight 
acres of land which formed ancestral property to the first defend- 
ant, his daughter, in 1809. The fatherdied in r904, and the 
plaintiff sues to recover possession of the land given to the first 
defendant by his father, on the ground that the father was not 
competent to make a gift of joint family property. The family 
owned not less than 200 acres at the time of the gift. 


The lower appellate court was of opinion that the plain- 
tiff’s father had intended at the time of her marriage to give some 
properties to the first defendant and as he was only carrying out 
that intention by making this gift, it is valid. 


The marriage took place about forty years before the gift. 
There is no evidence that the father then had any intention to 
give any property to the first defendant. We are, therfore, unable 
to accept that finding. Is the gift then valid? 


The Hindu law texts fully support the proposition that it is 
competent to a father to make gifts of jewéls or other ancestral 


.thoveable property to his daughter on her marriage. In a learned 


judgment it has been held by the High Court of Calcutta that 
a widow may make a valid gift of a reasonable portion of even 
the immoveable property of her husband to her daughter on the 
occasion of the performance of certain ceremonies which are usual 
when the wife on the attainment of puberty leaves her parental 
home for that of her husband—Churamon Sahu v. Gopi Sahu ?. 
That a gift of land to the son-in-law on the occasion of his 
marriage is an act warranted by the authorities and customary 
(1898) I.L.R. 22 M. 113. 2. (1909) ILLR, 37 C. r. 
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in this presidency was held by the Madras High Court in Aaaah 
Ramasawmy Iyer v. Vengudusawmi Iyert. ramaya 
Cherla 
We see uo reason to differ from these two decisions. The Seetnemiima, 
father or the widow is not bound to give any property. There 
may be no legal but only a moral obligation. It is also true that 
in the case before us the father did not make any gift and dis- 
charge that moral obligation at the time of the marriage. But 
it is difficult to see why the moral obligation does not sustain a 
gift because it was not made tothe daughter at the time of mar- 
riage, but only ‘some time later. The moral obligation of the 
plaintiff’s father continued in force till it was discharged by the 
gift in 1899. This question was raised in the case of Kuduttam- 
ma Ve Narasimhacharyulu. 2. There, after the death of the 
father, the brother made a gift of certain joint family property 
to his sister, who was married during the lifetime of the 
father, who gave her or his husband no property at the:time of 
marriage. It was found there that the father had expressed no in- 
tention at any time of making any‘giit. He had made no promise 
either. It was held, however, that there was a strong moral obli- 
gation on the father to make a gift out of the joint family property 
on the occasion ofthe marriage either to the daughter or son- 
in-law as a provision for them and the gift, which in the circum- 
stances of the case was an eminently reasonable one, was not in 
excess of the powers of the brother though he was not even the 
managing member at the time of her matrriage. This case was 
followedin Churamon Sahu v. Gopr Sahu 3. It is directly in 
point and is consistent with principle. It was argued that the 
case of Kamasawmy Atyer v. Vengudusami Iyer > refers only to 
a gift to a son-in-law and there is no authority to support gifts to 
daughters. But the texts relating to gifts on marriageshow that . 
they are made to the bride, and regard being had to the fact that 
these gifts are intended as a provision for the married couple and 
are made by the father probably in lieu of her share of the family 
property, when by marriage she is leaving it for another family, 
it seems more appropriate that such gifts should be made in her 
name than thatof her husband. In both cases, Kudutamma v. 





I, (1898) I. L. R. 22 M. 113. 2. (1907) 17 M. L. J. 528. 
j at 3- (1909) I. L. R. 37 C: r. 
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ened Narasimhacharyulu’ and Churamon Sahu v. Gopi Sahu? the gifts 


ramaya were made to the women. 


V. en 
Fe se ee it was also contended that a father is entitled to give only 
- jewels and other moveable property, and the Hindu law texts do 
not justify any gift of land on marriage occasions. In all the 
three cases we have referred to, the gifts were of immovable 
property and so far as this presidency is concerned, it is 
enough to say that gift of land has been common for more 
than a century and that the payment of money when paid is, 
in lieu of land. See Ramasawmi Atyar y. Vengudusawmi Atyar 3. 
When the necessity of the gifts is recognized it seems uureason- 
able in these days to make its validity depend upon the nature of 
the property, upon the question whether it is moveable or im- 
moveable. It is not suggested that the alienation in question is 
unreasonable as in Kamakshi Ammal v, Chakrapani Chettiar *. 
In the case of Churaman Sahu v. Gopi Sahu?, the value of the 
property given away was more than a third of the father’s pro- 
perty. Here, ifthe father had enforced a partition, he would have 
admittedly got not less than one hundred acres and it is impossible 
to say that a gift of eight acres is unreasonable. 


The second appeal is dismissed with costs. 





I. (1907) 17 M.L.J. 528. 2. (1909) I.L.R. 37 C. 1. 
3- (1898) LL-R. 22 M. 113. 4 (1907) I. L. R. 30 M. 452. 
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` [The case having been heard first by Munro and Krishnaswami 
Lyer JJ, the following was the opinion of Mr. Justice V. Krishna- 
swami Aiyar, bat as he ceased to be a Judge befcre delivering the 
same, the case was heard anew by Munro and Sankaran Nair 
JJ. :—We print below the judgment which the Hon’ble Mr. Justice 
Krishnaswami [yer had written before intended to deliver, with his 
kind permission—Ep. ] 
The question in this case relates to the validity of a gift of a 
* small portion of joint family property by the plaintiff’s father to 
‘his daughter, the rst defendant. We cannot accept the Sub- 
Judge’s finding that the gift had any counection with the mar- 
tiage of the ist defendant which took place more than thirty 
years before it. The Subordinate Judge's statement that the 
father had intended to make a gift at the time of the marriage 
and made the gift in pursuance of such intention is entirely be- 
side the point. There was no promise to the daughter of any gift 
of property, and the gift, which only took place in 1899, long after 
the marriage, must be judged without reference to the marriage. 
All that we have is that out of two hundred acres owned by 
the family eight acres were given to the st defendant. 


It has been decided by a Full ‘Bench of this court that a’ 


gift by a father of his undivided share is not binding upon the 
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sou—Baba v. Timma +. It has further been held that it is imma-’ 


terial whether the donee is a relation or a stranger—Ponunusam? 
v. Thatha? and Virayyav. Hanumantha*. But a distinction has 
been drawn as regards a gift to the daughter’s husband ofa 
- small portion of joint family property: at the time of marriage 
or in connection with it—Kudutumma v. Narasimhacharyulu.* In 
Churaman Sahu v. Gopi Sahu® the Calcutta High Court upheld 
a gift of family property against an undivided son to the daugh- 
ters husband at the time of what is called the “ Dwiragamana” 
ceremony. A similar principle was laid down in Ramasawmi 
` Atyar v. Venguduswami Aryar® upholding a gift by the widow, 
who had inherited her husband's property, of a small portion of 


that property to the daughter’s husband at the time of marriage. 


-There are two outstauding features in these cases:—(1) that the 





I. (1883) I. L. R. 7 M. 357. 2. (1886)-IL.R. 9 M. 373. 
3. (1891) I.L.R. 14 M. 459. 4. (1907) 17 M.LJ. 528. 
5, (1909) I.L.R. 37 C. r. 6. (1898) I. L. R. 22 M. 113. 
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property given bore a small proportion to the entire family property 
and (2) that the gift was to the son-in-law in connection with the 
marriage of the daughter. The decisionsin Mataraza Pillar v. Ven- 
katachella Pillai? and Kamakshi Ammal v. Chakrapani Chettiar! 
are not in conflict with the principle of the above cases. As regards 
the first of these two cases, it may be pointed out that the court 
decided it on the ground that no authority was cited in support 
of a gift of joint family property to the daughter or her husband. 
Moreover, it does not appear that the property bore only a small 
proportion to the entire family property. The gift was held invalid 
in Kamakshi Ammal v. Chakrapani Chettiar? on the ground that 
the property given was a considerable portion of the family pro- 
perty. Holding; therefore, that the authority of Ramasawm? Aztyar 
v.Vengudusamt Atyar?, Kudutumma v. Narasitmhacharyulu* and 
Churaman Sahu v. Gopi Sahu® remains unaffected, we have still 
to see whether the gift in the present case, which was in no. way 
connected with the marriage, can be upheld. The learned Advo- 
cate-General who appeared for the appellant seemed to impugn 
the correctness of the decisions in Kudutamma v. Narasimha- 
charyulus-and Churaman Sahu y. Gopi Sahu! and differen- 
tiated them also from the present case. He argued that 


gifts to a daughter, as distinguished from a daughter's 


husband, are nowhere prescribed; that even if they are al- 
lowable, they are not obligatory as there is no penalty prescrib- 
ed for failure to make the gift, and that kamya or non-obliga- 
tory acts of disposition of family property aie not binding on un- 
divided sons under Placita 27-29 of Mitakshara, Ch. I, S. x1. He 
referred to the Samskara Rathnamala, pp. 501 and 549, and the 
Dana Mayukha, p. 185, to show that land is not a vyvaktka gift 
presciibed, but only a kemya, a disposition according to the plea- 
sure and capacity of the giver. 


The texts referred to as regards gifts on occasions of marriage 
may at once be dismissed from consideration as the gift in ques- 
tion in the present case was not a vyvahika disposition. 
Though the provision of a penalty for the breach of a rule is 
proof of its obligatory character, it is also a well-known principle 
eS SO Ee RN LEIA OEE AE De EE ANS IR AURORE oP) 

I. (1901) Ti M. L. J. 93. 2. (1907) LL.R. 30 M. 452. 
3. (1898). LLR. 22 M. 113. 4. (1907) 17 M.L.J. 528. 
5. (1909) LL.R. 37 C. I. 
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of the Hindu Dharma Sastra that a pratyavaya or penalty is to Anivillah 

be imported where the rule itself is in terms obligatory. ramayya 
V. 

It is necessary, however, to examine at some length the texts EE ae 
of the Hindu Law, some of which are stili untranslated, in order |——- 
to arrive at the true position of gifts under that system. The Fg are ae 
great importance of gifts in the case of the house-holder had his 
been recognised in Vedie texts. In Tarthiriya Samhita, Kanda II, 
Prapataka VI, Anuvaka 62, it is stated: ‘ All creatures praise 
gifts. Nothing is too difficult to achieve by means of gifts 
Therefore all take delight in gifts.” In similar terms runs the 
statement in the Zatthiriya Aranyaka, Prapataka X, Anuvaka 63. 

“Gifts are presents in sacrifices. All creatures live with the 
help of donors. Enemies are turned aside by gift. They be- 
come friends by gift. Everything finds its stay in gift. There- 
fore do they speak of gift as great.” Other passages are cited 
at p. 176 of Part I of Vol. I of MADHAVA’S Commentary on the 
Parasara Smrithi. In Manu, Ch. X, verses 75 and 79, gifts are 
prescribed as among the Dharmas of Brahmins, Kshatriyas and 
Vaisyas. In MapHava’s Commentary on the Parasara Smrttht, 
pp. 145 and 454, the same rule is laid down with reference to the 
Dharma or duty of making gifts. In his commentary on 
VAGNAVALEYA’S Acharadhyaya, verse 203, VIGNANESWARA writes 
vhat “one should make gifts of cows, land, etc. every day according 
to his ability and in a proper manner without detriment to the 
family, to a suitable person.” Verse 201 of YAGNAVALKYA’S 
Acharadhyaya mentions land as among the objects of gift. 
APARARKA in his Commentary on verse 201 of YAGNAVALKYA’S 
Acharadhyaya states that gifts of cows and lands should be 
imperatively made to patents, etc. At pp. 182 and 183 of 
MapHava on the Parasara Smrttht, there isan exposition of 
obligatory gifts. A gift that should be made every day is called 
Ajasrikam. It must, therefore, be deemed to be incorrect to say 
that gifts cannot be obligatory, and the fatlure to make them can 


involve no penal consequences. , 


There are special texts which prescribe gifts toa daughter. 
They are a sufficient answer to the learned Advocate-General’s , 
argument that sanction of a gift to the son-in-law cannot 
operate as an injunction to make gifts to the daughter. APA- 
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RARKA in his Commentary at p. 282 cites a text of Vyasa which 

may be translated thus:—“A gift to the father is hundred-fold and 

that to the mother is said to be thousand-fold. The gift to the 
daughter is of endless (merit) and the merit of the gift to the 

brother never dies.” The same text is cited by MADHAVA at 

p. 186 of his Commentary on the Parasara Smrithz. 


‘The power of the father to deal with self-acquired inmoyeable 
property when there are sous is restricted by certain texts of the 
Mitakshara. Bat the Privy Council have decided, in view to other 
conflicting passages, that there is nothing in the circumstances of 
the self-acqusition being immoveable to prevent its free disposition 
by the acquirer. See Rao Balwant Singh v. Rant Kishori’. Having 
referred'to this decision which has set the matter at rest, all the 
texts that may be cited in support of the son’s right of interdiction 
against the disposition by the father -of immoveable property 
especially, we must treat as no longer of any binding authority. 
It has also been decided by the Privy Council in Backoov 
Mankuvar Bhai? that a gift by the father of a portion of 
the income of common family property is binding upon the sons. 
So far as the sons are concerned, the father’s debts, which are 
neither illegal nor immoral, are binding upon them so as to 
affect their share ofthe undivided property, In addition to 
these rules laid down by the decided cases, there are certain 
texts to be borne in mindas regards a father’s power. Vyasa is 
cited in the Madhavtya, pp.4t-42, and in the Vyavahara Mayukha, 
p. 93, aS authorising the gift bya father of even immoreable 
property to female relatives. It is not, of course, expressly stated 
that thismay be done soas toaffect the undivided interest of 
the son. In commenting on verse 175 of YAGNAVALKYA’S 
Vyavaharadhyaya, the Mztakshara says that a person should not 
give what is common property. The text also goes onto say 
that a wife or son should not be given though they are the 
property of the husband or father. VIGNANESWARA also prohibits 
the gift of the entire property when there is issue. These passages, 
which have remained untranslated, are a strong indication 
that so far asthe son is concerned, it is only when the father 
makes a gift of everything belonging to the family that a son, 





I. (1898) 3. L. R. 20A. 267 (P.C-) 2. (1907) LLL, R. 31 B. 373. 
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(being himself according to the archaic law the property of the Auivillah 
father) hasa right of interdiction, The express statement in the ramayya 
text of YAGNAVALKYA is “that the father may give without de- Suede 
triment to the family.” The same important pronouncement is Seethamura, 
made by APARARKA. At p 404 he states, citing a text of Daksha, iana 
that “what is common should not be given nor everything when swami 
there is issue.” There are, no doubt, references in the same Aiyar. 
context to occasions of distress for gifts and sales. At pp. 772 

and 780, in his comments'on the same Sloka of YaGNAVaLRYA, 

No.175, the commentator points out that everything should not be 

given when there is issue, though it may beafter division. The 

general rule as to what is common not being capable of gift does 

not appear to me to prohibit a gift by the father as against the 

son when the gift is made without detriment to the family. In 
MApDHAVA’s commentary, at p. 189,the text of YAGNAVALKYa iS 

quoted as prohibiting a gift by the father when there is issue. 

A text of Brzhasfatd and one from the Sira Dharma are also 

quoted in support of the view that a gift may be made by the 

father without detriment to the family. The statement in the 
Mitakshara, Ch. I, Sec. 5, pl. 9 and 10, that the son has a right 

of interdiction against the father’s donation must be reconciled 

with the statement of the Wztakshara in the commentary on Sloka 

175 of YAGNAVALRYA already.referred to in the light of the expla- 

nation suggested by the Subodhinz that it is probably intend- 

ed to prevent dissipation of the property bythe father The 

texts relating to the daughters being entitled to the fourth share 

ofason ata partition, though treated as obsolete, and those re- 

lating toa species of stridhanam given after marriage though 

they do not postulate the existence ofa sonat the time of the 

gift, may be treated as indications of the principle that a gift by 

the father of a portion of the undivided family property to the 
daughter is not necessarily opposed to the spirit of the Hindu Law. 

They are set out and discussed in the learned judgment in Rama- 

sawmy Atyar v. Venguduswami Atyar’. It seems to us “that 

there is abundant textual authority for the view that gifts of 
Property, moveable or immoveable, and common to the father 

and the son, to the daughter are treated as obligatory, and if 

they do not exceed a small proportion having regard to the pro- 

vision that the gift should not cause detriment to the family, are 


T. (1898) LL.R: 22 M. 113. 
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aes valid and must be upheld though it may be another question, 
wsundara- 


ramayya Whether the gift of a portion of the joint family property against 


fr 


v. ss x ` 3 3 Po 
Cherla the tight of aco-pircener other than the son, grandson and” 


Seethamma. great-grandson is sanctioned by the texts of the Hindu Law. 


Hon'ble The obvious trend of the decision of the Judicial Committee in 
V. Krishna- 


swami Bachoo v. Mankuvar Bhat? isin the same direction, I would 
Alyar. therefore uphold the decree of the Subordinate Judge and 
dismiss the second appeal with costs. 


po EEEE 


2. (1907) LLR, 31 B. 373 at p. 380. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro and Mr. Justice Sankaran 
Nair, = 


Kondi Ramasawmy Chetty .. Appellant* 
v. (Plaintif ) 
Neli Hari Krishna Chettyar & others .. Respondents 
( Defendants). 
Limitation Act, Aris. 62, 29, 49, 120—Suit by assignee of decree against Ramaswam 
attaching creditor for refund of assets realized, ; Chetty 


A suit by the assigtiee of a decree against the attaching creditor of a HariKvishn 
decree for recovery of money received by the latter in execution when Chettyar. 
the assignee himself was not in a position to execute the decree, his claim 
petition and the subsequent suit having stood dismissed at the time of 
realization, is governed by Art. t20and not by Art. 29 or 59 or even by Art. 62. 
In order that Art. 62 may apply, the money must have been actually or 
constructively received by the defendants for the plaintiff’s use. 

The facts of the case are briefly these. Plaintiff was the as- 
signee from the decree-holder, one Ramzkrishna Chetty, in O. S. 
481 of 1893, and his assignment was recognised on 1-3-98. ‘The rst 
defendant in the present suit attached the said decree in execu- 
tion of the decree in O. S. 243 of 1893 which he had obtained 
against the said Ramakrishna, and the present plaintiff putina 
claim petition under S. 278 which claim was dismissed on 
12-2-01. Then the present plaintiff brought a suit, O. S. 217 of 
1907, under S. 283, C. P. C., which was dismissed by the first court 
on 31-12-02, This jucgment, however, was reversed on ap peat on 
14-12-02. The rst defendant on 29-1-03 and on various dates up 
to 6-11-03 realised the sums due under the original decree in 0. S 
8 of 1893 and he and the and defendant, : who was another decree- 
holder against the said Ramakrishna, shared the sums between 
them. The plaintiff brings the present suit on 9-1-08 to recover 
the sums thus realised by defendants 1 and 2 as being his money, 
- his tight to the decree having been recognised by the appellate 
court on 14-12-03- The defendants pleaded that the suit was 
barred by limitation under Art. 29 or 62 of the 2nd schedule to 
the Limitation Act. The ist court allowed the plaintiff's claim, 
holding that Art. 120 was applicable but the District Judge, on 
appeal, reversed iton the gronnd that Art. 62 applied; and as such 
the svit was barred. The plaintiff appealed to the High Court. 





*S. A. No. 895 of 1909. 13th February, tort. 
ue 
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pase ie S. Muthiah Mudaliar, for plaintiff, contended that Art. 120 
applies, at least against gud defendant, and he relied on Nara- 


uv, 
Harikrishn A 
Chettyar. yana x. Narayana? ; Krishnan v. Perachan®. 


T. Rangathartar, for the respondents, contended that the 
article applicable is Art. 29 of the Limitation Act and not any 
other. He distinguished the cases cited tor the appellant. 

The Court delivered the following 

JUDGMENT:—T he question is whether this suit is barred by 
limitation. The Subordinate Judge has held that Ari. 62 of 
Sch. II of the Limitation Act, 1877, applies and that the suit is 
barred as it was brought more than three years after the defen- 
dants realised the decree amount. We do not think that Art. 62 
applies. For that article to be applicable the money realised 
by the defendants must have been actually or constructively 
received by the defendants for the plaintiffs use. But seeing 
that at the time the moxey was realised the plaintiff was 
debarred from collecting the money himself by reason of 
the dismissal of the suit, we do not think the money can, in 
any sense, be said to have been received by the defendant for 
the plaintiffs use. See Narayana v. Narayana. We do not 
think that either Art. 29 or Art. 49 applies to a case like the 
present, and no other article is suggested. In these circumstan- 
ces, we have to fall back upon Art. 120, and under that article the 
suit is in time. We, therefore, reverse the decree of the Subor- 
dinate Judge and restore the decree of the District Munsif with 
costs in this and in the lower appellate court. 





- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sundara 


Aiyar. 
Rangathayi Ammal .. Appellant* 
v. (Plaintif) 
Neli Munusawmy Chetty .. Respondent 
(Defendant). 
Hindu Law—Widow— Matintenance—Wrongful withholding— Arrears— 
Costs. 
* A. No. I94 of 1908, 15th March, I9II. 


L «(1889) I. L. R. 13 M. 437. 2. (1892) I. L. R. 15 M. 382. 
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What a Hindu widow is entitled to for her maintenance isan amount Rangathayi 
which in the opinion of the court would be required to enable her to live rot 
comfortably according to the standard of comfort obtaining in the com- Munusawmi 
munity to which she belongs, regard being had also to theextent of property Chetty. 
out of which she is entitled to maintenance, No hard and fast rule can be 
laid down that sheis eutitled toa particular fraction of the income, al- 
though she can in no event claim more than the income of the share of the 
estate which herhusband would have been entitled to, if adivision had 
taken place during his lifetime. A wrongtul withholding in the sense ofa 
morally improper withholding is not necessary to entitle a widow to 
arrears of maintenance; nor is demand essential for the purpose. She may 
no doubt waive her right, but waiver cannot be necessarily inferred i in every 


case from the fact of separate residence alone. 
I 
Arrears will be refused only in cases when the person liable to make the 


payment had justifiable grounds for inferring “thatthe claim was aban-. 
doned” and had in consequence not set aside any portion of his annual in- 
© come to meet such claim. [Raja Vervalagadda Mallikarjuna Frasada 
Naidu v. Rajah Yer valagadda Durga Prasada Naidu? referred to.] 
Where a widow was removed by her telations after Ler husband’s 
death from her husband’s home for the sake of her protection : Held 
that the circumstances of the case did not establish waiver. 


In a suit for maintenance the defendant need not be allowed proportion- 
ate costs on the amount disallowed to the plaintiff unless the claim bean 
exorbitant one. The object of sucha suit is to ascertain the liability of the 
family estates, and the costs of doing so should ordinarily come out of the 
estate, > 

Appeal from the decree of the Court of the Subordinate “ 


Judge of Kumbakonam iu O. S. No. 45 of 1907. 


K. Ramathendra Iyer for appellant. 
N. RK. Tatachartar for respondent. 
The Court delivered the following 


* JUDGMENT :—The main question for decision is what i is 
the proper rate of maintenance to be awarded to the plaintiff 
against the minor defendant, her step-sonw The Subordinate 
Judge finds that the family property in the hands of the defen- 
dant would be worth Rs. 19,500 andthat the annual income 
thereof might be taken to be Rs. 1,710. He awards maintenance 
to the plaintiff at Rs. 15 per mensem, being of opinion that one- 
sixth of the income of the estate or one-third of the income of het 
husband’s share would be a proper allotment to her. He made 
so award for the plaintifs residence or any extraordinary 


L (1g0t; LL. R. 4M. 147. 
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Reng expenses. The learned vakil for the appellant objects to the prin- 


v. _ ciple adopted by the lower court and further offers to show that 
it a the value of the family property and the income derivable there- 
from would be considerably more than what the Subordinate 
Judge has found them tobe. We need hardly point out that 
what a Hindu widow is entitled to for her maintenance is an - 
amount which, in the opinion of the court, would be required to 
enable her to live comfortably according to the standard of com- 
fort obtaining in the commuuity to which she belongs, regard 
being had also to the extent of the property out of which she is 
entitled to maintenance. No hard and fast rule can be laid 
down that she is entitled to a particular fraction of the income, 
although she could, in no event, claim more than the income of 
the share of the estate which her husband would have been en- 
titled to, ifa division had taken place during his lifetime. We 
do not consider it necessary to investigate the question of the 
exact value of the property in the defendant’s possession. 
Having regard to the social status of the family and to the other 
circumstances of the case, we think that a sum of Rupees twenty 
(Rs, -0) a month would bea proper and sufficient amount to be 
allowed to the plaintiff. This amount will include her claim for 
house rent. We direct that Rs. 240 per annum be substituted in 
the decree of the lower court for Rs. 180 and that the necessary 
consequential alterations be also made therein. The plaintiff 
has objected to the refusal of tue lower court to decree arrears of 
maintenance from the date of her husband’s death up to the roth 
February 1909, when she made a written demand for mainte- 
nance. ‘The Subordinate Judge says that till that date there was 
no wrongful withholding of maintenance. A wrongtul with- | 
holding is not necessary to entitle a widow to arrears or mainte- 
nance, if by that expression is meant, that the withholding should ` 
be morally impr per. No demand is necessary to give a right to 
receive arrears. Her status as the widow of oue of the members 
of a joint family holding property in common is sufficient to en- 
title her to receive maintenance from the date of her husband’s 
death. She may no doubt by living with her parents’ or other- 
wise, impliedly waive her right to be maintained by her hus- 
band’s relations during the time that she lives away from 
them, but waiver cannot be necessarily inferred in every 
ase from the fact of separate residence alone. The true 


PART xV.| THE MADRAS LAW JOURNAL REPORTS. 709 


principle to be. applied is laid down in Raja Yerralagadda Bane 


Mallikarjuna Prasada Nayudu v. Raja Yerrrlagadda Durga v. 
Prasada Nayudu? by the Privy Council that arrears will be re- ar 
fused only in cases where the p-rson liable to make the payment 
had justifiable grounds for inferring “that the claim was aban- 
doned "and had in consequence not set aside any portion 
of his annual income to meet such a claim. In the present case 
the plaintiff was removed by her relations from her husband's 
home after his death on the ground that it was uecessary to do 
so for her protection. The parties have been quarrelling ever since 
in the courts. The defendant had no valid grounds for sup- 
posing that the claim for maintenance would not be pressed. 
We must, therefore, allow the claim for arrears from the date of 
the plaintiff's husband’s death at Rs 180 a year. The plaintiff 
wili receive costs from the defendant on the relief awarded to 
her both in this court and in the court below. We do not think 
that in a suit for maintenance the defendant shonld be allowed 
proportionate costs on the amount disallowed to the plaintiff 
unless the claim be an exorbitant one. The object of such a 
suit is to ascertain the liability of the family estate and the costs 
of doing so should ordinarily come out of the estate. The 
defendant, in this case, is not entitled to any cost and the plain- 
tiffis entitled to hers in either of the courts. 


The memorandum of objections is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Benson and Mr. Justice Sundara 
Aiyar. 
Raja Kumara Venkata Perumal Raja Baha- 
dur, minor, by Mr. W. A. Varadachariar. . Appellant’ 


v. Í (Plaintif ) 
Thatha Ramaswmi Chetty & others .. Respondents 
(Defendants). 


C. P. C. (Act XIV of 1882) Ss. 13, 257-4.— Compromise decree, nature of 
—Error of law no ground of attack—S. 257-A, scope and effect of—Waiver— 
Public policy. 

S. 13, C. P. C. (1882). as such, is not applicable to compromise decrees, 
The basis of a compromise decree is a contract between the parties to 


*A.NO. 193 Of 1907. 13th February, IgI:. 
1, (Igor) I. L. R. 24 M, 147, 


Varada 
Chariar 
v. 
Ramaswami 
Chetty. 
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the litigation, and though the principles applicable to contracts may 
have to be considered in determining the rules of estoppel applicable to 
snch decree, yet it cannot be regarded asa mere contract but stands ona 
much higher footing. Indeed in certain respects compromise decrees are 
even on a higher footing in certain matters as regards the estoppel they 
create than decrees by courts passed on contest. A compromise decree, 
unlike decrees passe. on contest, cannot be impeached on the ground of 
error of law. 

‘The test for determining whether there is an estoppel in any par- 
ticular case in consequence of a decree passed on a compromise must 
depend on the auswers to the following qnestions:—Did the parties 
decide for themselves the particular inatter in dispute by the com. 
promise? Wasthe matter expressly embodied in the decree ofthe conrt 
passed on the compromise, or was it directly involved in, or was it the 
basis of what was embodied in the decree? For settling this point, it wonld 
be legitimate, and sometimes necessary, to look into the pleadings between 
the partiesin the suit terminated by the compromise decree. Even if the 
compromise was made before the defendant put in his written statement: 
it would be still proper to look at the allegations in the plaint to under- 
stand the terms ofthe compromise. Itis, no doubt, open to the parties 
to agree to terminate a suit in a particular manner without any questions 
raistd by the plaintiff or put in issue between the parties being determined, 
but whether the compromise proceeded on such an understanding isa mattet 
of construction in each case, and no hard-and-fast rule applicable to all cases 
can be laid down. Whatever is necessarily involved in the decree pronounced 
cannot be reopened by either party To this extent Expl. II to S., 13, C.P.C. 
(1882), is applicable to compromise decrees. 

The prohibition contained in S, 257,—A. C.P.C. (1892, is not basedon any 
rule of public policy rendering agreements in contravention of the section 
illegal. Itis merely unenforceable in execution proceedings or by a fresh 
suit as the case may be. The rule is merely enacted for the benefit of the 
individual judgment-debtor and one reason for the rule was probably that 
litigant parties should not have the right to interfere with the decrees of 
courts, areason which would probably indicate that the rule is applicable 
only to execution proceedings, and it is open to a judgment-debtor to 
waive the benefit of the rule, 

Distinction between compromise decrees and decrees by default and 
by confession of judgment pointed out, 


Appeal from the decree, of the -Court of the Subordinate 
Judge of North Arcot in O. S. No. 3 of 1906. 

The facts are—T wo decrees were obtained against the plain- l 
tif in the High Court on its Original Side by one Venkatara- 
ghava Chetti tbe predecessor in title of the defendants. The 
decrees were transferred to the District Court. of North Arcot for 
exectition. Plaintiff agreed to pay certain sums of money in consi- 
deration of the decree-holder postponing the date of sale. These 
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agreements were sanctioned by the District Court. Four mort- garran 


ages were executed by plaintiff in favour of the decree-holder fore voo. 
the decree debts, Two ofthese were sought to be set aside on the parse 
ground that the mortgages were void as contravening the pro- 

visions of the 2nd clause of S. 257-A of C. P.C. (Act XIV of 

1882). One of the grounds of defence was that the plaintiff's 

claim was barred by ves judicata by virtue of the compromise 

deciee in a suit of 1893 brought to recover Rs. 3.000 aud odd on 

the footing of these mortgages. š l 

L. A. Govindaraghava Atyar for appellants :— Compromise 
decree operates as res Judrczta only as’ to the actual claim ad- 
judicated. Iu other words, it is only the object-matter that is 
barred. Arunachellam Chetty v. Mayyapa Chetty? has no bearing 
on the question. Ahmed V. Motdin® isa case under the Oaths 
. Act. In re South American and Mexican Coy? is distinguishable. 
Great North West Central Railway Co. v. Charlebots* and 
Ramaswamt Naik yv. Ramaswomt Chetty® are in point. [Sundara 
Aiyar J.In both the cases the agreements were opposed to 
public policy.] Kréshnabat v. Hari Govind; Rajendranath — 
Ghose v. Tarangint Dassi "; Sarkum Abu Torab Waheb v. Raha 
man Buksh*; Goucher v. Clayton®; Surjiram Marwari v, 
Barham Deo Persad*°. 

The cases go to show that though the object matter of the 
suit may be barred the issues, though necessary for the deter- 
mination of the case, are not barred. 

For a question to be ves judicata the issue decided in the 
former suit should be clear and certain—Koyyana Chitlamma Y. 
Dossy Gaveramma’*; Bubal v, Ttkerant'?. In the present case the . 
issues that should be taken to have been decided in the former 
suit are not certain. 

A question will be ves judicata if it is one of mixed law 
and fact—Btirhnu Priya Chowdhuratn v. Baba Sundari Debya*s. 
The question in the present case is not one of mixed law and fact 


r. (1897) LLR. 21 M. gf. 2. (1901) I.L. R. 24 M. 444. 

3+ (1895) L. R. I. Ch. 37. 4. (1899) L. R. A. C. 114. 

5. (1906) I. L. R. 30 M. 255. 6. (t906) I. L. R. 31 B. 15 (F. B.) 
7. (1904) I C. L. J. 248. 8. (1896) I. L. R. 24 C. 83. 

g. (1905)34 L. J. Ch. 239. 10. (1905) 1C. L. J. 337 at 352. 
II. (1905) I. L. R. 29 M. 225. ` 12. (1881) I. L'R. 4 A. IL 


13. (Igor) I. L. R. 28 C. 318. 
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—for to constitute a question to be one of mixed law and fact both 
the law and the fact in the former suit should be uncertain. 


E. Srinivasa Atyanger for respondents :—The question 
is covered by Minalai Shadiran v. Kharsetji ? and the principle 


underlying it. In this case the matter has been decided in the 


suit of 1893 and it cannot be reagitated, The decision in the 
previous case necessarily implies that the documents are valid. It 
issubmitted that the express words of S 13, C.P.C., will apply to 
the case of consent decrees—BLack on Fudg ments, Vol. I, para 78; 
Hukdar Syed Bacha Sahib v. Kampanna Pillai ?; Minatal Shadi- 
ran v. Kharsetji 3 per Aston J. Mathers v. Green* is distinguish- 
able becau-e in that case the patent infringed was practically a 
new one, the original patent having expired. On the effect of 
consent judgments v/de Americin Cyclopedia, Vol. 23, p. 729. 


L. A. Govindaraghava Atyar replied. 
Th- Court delivesed the following 


JUDGMENT.—The suit in this case was instituted for 
the recovery of asum of Rs. 10,929-10-0 with interest which 
the plaintiff alleges to be due to him from the defendants from 
the 27th April, 1900. The plaint ff’s case is that the villages 
mentioned in Schedules A and B appended to the plaint were 
mortgaged by the plaintiff to the defendants’ father, Subbi 
Chetty, on the 21st of May 1890 unter two documents for a sum 
of Rs. 100,000 and Rs. 51,400, respectively; that the first of 
these mortgage-deeds, filed as Exhibit A in the suit, was void and 
unenforceable, being contrary to S. 257-A of the Code of 
Civil Procedure, and that the second deed, Exhibit B, was also 
void for the same reason with respect to Rs. 31,343-9-: out of 
the total sum of Rs. 51,500; that the villages mortgaged under 
the two deeds passed into the possession of the mortgagee and 
continued to remain in his possession till Juls 1900, when they 
were taken possession of by the Court of Wards when the super- 
intendence and management of the plaintiff's zemindari of 
Karvetnagar were assumed by it, and that the villages remained 
in the Court of Wards’ possession till 1905, when the Court of 
Wards released its superintendence and handed over possession of 
the villages to the mortgagee. The plaintiff claims to be entitled 


1. (1895) L.R. I. Ch. 37- 2 (Igio) 21 M.LJ. 449. - 
3 (1906) I. L. R. 30 B. 395- . 4 (1865) 34 L. J. Ch. 298. 
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to recover the entire profits of the villages in Schedule A and 
included in the mortgage-deed, Exhibit A. He claims also to 
be entitled to an account from the defendants of the incomes of 
the villages included in Exhibit B on the footing that 
the amount due to the defendants under Exhibit B was only 
Rs. 20,156-14-3 and estimates the amount that would be due to 
the plaintiff on such account being taken at Rs. 2,93 5-9-6. 


Subbi Chetty had obtained two decrees against the plaintiff 
in Civil Suits Nos. 197 of 1882 and 117 of 1883 on the 
Original Side of this Court for large sums of money. These 
decrees were transferred for execution to the District Court of 
_North Arcot. He took out execution of the decrees in the District 
` Court, and while the execution proceedings were pending, the 

parties made an adjustment of all their disputes, and the 
result was the execution of four mortgage bonds by the plaintiff 
to Subbi Chetti, two of which are the bonds, Exhibits A and 
B, now sued on. The total amount found to be due to 
Subbi Chetti was Rs. 1,79,000 in which was included about 
Rs. 20,000 and odd on other accounts and the remainder w:s the 
amount due on account of the two decrees. The execution pro- 
ceedings had previously been adjourned on several occasions in 
both cases, and the judgment-debtor had agreed, in consideration 
of the decree-holder consenting to the adjournments and giving 
him time for payment, to pay enhanced interest; the sanc- 
tion of the District Court had been obtained by the parties for 
the agreements to pay enhanced interest but not the sanction 
of the High Court as required by S. 257-A of the Civil 
Procedure Code. The total amount thus added to the amount 
of the decree in C. S. No. 197 was about Rs. 40,000 and Rs. 4,000 
was added to the amount due under C. S. No. 117, The four 
mortzage bonds were all executed, on the same day and evidently 
represented asingle transaction. Each of them refers to the 
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amoznts secured under the other bonds and purports to be for the - 


remaining amount out of the total found due by the plaintiff. 
Exhibits A and B are both ustfructuary mortgage-deeds. The 
period fixed for redemption was 15 years and the mortgagee was 
entitled to possession during the term, the entire usufruct being 
approptiated towards the interest due on the bonds. The plaint 
alleges that this court which passed the decrees in the two 

€ a 


Varada- 
Chariar 


v. 
Ramasawmi 
Chetty. 


714 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXI. 


Suits Nos. 197 of 1882 and 117 of 1883 not having sanctioned the 
arrangements made by the parties “for the payment of a larger 
sum than was legally due” under them, the mortgage Exhibit 
A and so much of the mortgage Exhibit B as went in satisfacton 
of the decree in C. S. No. 197 are void in law, and he institutes 
this suit on the footing. that the defendants obtained and kept 
possession of the properties included in Exhibit A without any 
title at all and of those included in Exhibit B asa mortgagee 


‘only for the sum of Rs. 20,000 and odd. ‘The defendants denied 


that the mortgage-deeds secured the payment of anysum in 
excess of the amounts legally due under the two decrees, and 
contended zwfer alía that the bonds were, at any rate, valid for 
the amounts really due under the decrees and that they had in 
any event acquired by 12 years adverse possession a title to hold 
the properties comprised in the mortgages for the amounts 
secured by them respectively. They further pleaded that the 
question relating to the validity of the mortgage~deeds was res 
Judicata by reason of the decree in O. S. No. 19 of 1893 on the 
file of the District Court of North Arcot, which was instituted 
against the plaintiff by Subbi Chetti in which he sought to 
enforce some of the obligations which the plaintiff was bound 
to perform under Exhibits A and B and the two other mortgage- 
deeds of the same date. Sixteen issues were framed by the lower 
court, of which the 4th issue referred to the question of res 
judicata and the 2nd issue raised the question whether the mort- 
gages were invalid as contravening the provisions of S. 2 57-A. 
of the Civil Procedure Code. The Subordinate Judge held 
on the 2nd issue that the bonds were not invalid, as in his 
opinion S. 237-4 only applies to execution proceedings. He 
decided the question of ves judicata also against the plaintiff. We 
invited the learned Vakils on both sides to confine their argu- 
ments in the first instance to the question of res judicata raised 
by the 4th issue as, in case we agreed with the lower court 
on thatissue, a consideration of the other issues in the case 
would be unnecessary. The facts required for the disposal of 
that issue may be very briefly stated. O.S. No. 19 of 1893 was 
instituted by Subbi Chetti against the plaintiff for the recovery 
of Rs. 3,843-1-4, which he claimed as due to him on the footing 
of the four mortgage deeds executed on the 21st of May 1890, 
including Exhibits A and B, and also to compel the plaintiff to 
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provide Subbi Chetti with necessary documents of title to 
enable Subbi Chetti to recover during the currency of the mort- 
gage=deeds, the rents due under various leases of trees, than gedu 
bark and other kinds of forest produce, which the plaintiff had 
executed in the years 1886, 1887, 1888 and 1889 to one Subba- 
raya Mudali, one Sesham Chetti and Mutaiya Mudali, one Rami 
Chetti, one Munisami Chetti, and one Chenga Reddi. The 
above amount was made upof Rs. 741-I-i, road cess paid by 
Subbi Chetti which the Zemindar ought to have paid and the 
proportionate rents which Subbi Chetti claimed as due to him 
out of the amounts collected by the plaiatiff from the above- 
mentioned lessees under the leases refered to above which inclu- 
ded villages not comprised in the mortgages. The plaint in that 
suit was dated the goth June, 1893, £t does not appear that the 
Zemindar put in any written statement. The suit was termi- 
nated by a compromise. Exhibit IX (a) dated the roth April 
1895, and a decree Exhibit IX dated the 17th April 1893 was 
passed in pursuance of the compromise. The terms of the com- 
promise are very important for the decision of this appeal. 
Paragraph No. 1 provided for the payment to Subbi Chetti of an 
amount of Rs. 4,545-9-4 ‘towards the plaint amount, costs and 
interest.” Paragraph No. 2 was to the effect that the plaintiff 
herein should pay to Subbi Chetti within six months for the 
period intervening from the date of plaint to the date of the decree 


`. at the rate.of Rs. 200 per annum on account of the zjara amount 


of Chintam Sesham Chetti and others in respect of than gedu 
bark of the mortgage villages and at the rate of Rs 280 per annum 
or the gjara amount of Rami Chetti and others. Paragraph No. 
3 relating to the period subsequeut to the Razinama is from this 
important and is in these terms :— —“Within one month from this 
date the defendants should make arrangements so that the z7ara 
amount should be paid directly to the plaintiff by the respective 
ifaradars at the abovementioned rates from the date of the razi- 
nama to the termination of the lease in respect of the above 
mentioned than gedu bark.” 


Mr. Govindaraghava Aiyar, for the appellant, contends that 
the Razinama decree does not make the question of the validity of 
the tnortgage-deeds ves judicata, He urges that a compromise 
decree is not a judicial decision; that, although the parties 
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ered to it cannot go behind the particular relief or reliefs granted 
z aria: 


v. Orrefused by it, it has no operation with respect to anything 
Phere ™? beyond those reliefs. He contends also that such a decree, being 
passed on an arrangement between the parties: to the compromise, 
is on the same footing as a contract ; that an agreement for the 
paymentofasum exceeding the amount legally due undera 
decree being void under S. 257-A of the Civil Procedure 
Code unless sauctioned by the court which passed the decree, 
a decree passed on such agreement is also void; and that the 
question whether such an agreement is void being one of law, 
the compromise decree, taking it to. involve a decision as to 
the validity of the mortgages, is not binding upon the plaintiff in 

this suit. 

Mr. Srinivasa Aiyangar for the respondents, on the other 
hand, contends that a compromise decree is legally as valid and 
binding on the parties as one passed by the court after contest 
‘and that every question necessary for awarding relief to Subbi 
Chetti in O. S. No. 19 must he taken to have been decided 
against the plaintiff in this suit. Our attention has not been 
drawn to any reported decision of this court where the question 
how far a decree passed upon a compromise between parties will 
constitute the questions raised or involved in the suit ves judicata 
in future litigation between them was considered and decided. 
We have therefore to consider the nature of such a decree and the 
principles on which the law of estoppel is to be applied with 
respect to it. 


The basis of a compromise decree is, of course, a contract 
between the parties to the litigation, and the principles appli- 
cable to contracts would often have to be considered in determi- 
ning the rules of estoppel applicable to such decrees; at the 
same time such a decree cannot be regarded as a mere contract, 
and has got a sanction far higher than an agreement between 
parties. The arrangement between them is adopted by the court 
and passes into an adjudication of the court and acquires all the 
solemnity of a judicial pronouucement. The parties to the decree 
cannot therefore put an end to it at their pleasure in the manner 
that they could rescind a mere contract. This was decided in 
The Bellcairn 2, There, the Assistant Registrar of the court, 


1. (1885) L. R. Io P. D. 161. 
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by the consent of the parties to a compromise decree rescinded 
it, but the rescission was held to be illegal by the Court of Appeal. 
Lord Esher, M. R. observed (page 165): “ I agree with Butt J. 
that when at a trial the court gives a judgment by the consent 
of the parties it is a binding judgment of the court, and cannot 
be set aside by a subsequent agreement between the solicitors, 
or the parties, even thouch it be placed in the form of an order 
‘by consent on a summons and taken toa Registrar or Master, 
and by him made as a matter of course. It is only the court, 
with full knowledge of the facts on which it is called on to act, 
which can set aside the first judgment, and I doubt whether, 
unless some fraud in regard. to such judgment is shown, even 
the court would have jurisdiction to set aside its first judgment. 
It is clear then that the second consent order was absolutely 
void.” 

Again, it seems to be clear that a party toa consent decree 
cannot impeach it on thesame grounds on which a mere contract 
could be impeached, such as absence of consideration or mis- 
take—see BLACK on Judgments, 2nd Edition, Vol. I, page 16, 
foot-note. Speaking of such judgments the learned author 
observes: “ The judgment is not the agreement ; it is the act 
of the law invoked by the parties in executing the agreement.” 
He observes in an article in the American Cyclopedia of Law and 
Procedure, Vol. 23, page 729: “A judgment by consent of the 
parties is more than a mere contract 27 pais; having the sanction 
of the court, and entered as its determination of the controversy, 
it has all the force and effect of any other judgment, being ccn- 
clusive as an estoppel upon the parties and their privies, and not 
invalidated by subsequent failure to performa condition on which 
the consent was based, although it may be inquired into for fraud 
practised upon one of the parties, or as against other creditors 
of defendant.” But while the agreement acquires in some respects 
greater force by a decree being passed in pursuance of it, the 
jurisdiction and powers of the court in passing such a decree are 
limited. The court does not decide the disputes between the 
parties. It only embodies the decision of the parties themselves 
and makes their decision its own, giving it the force and solem- 
nity of its own adjudication. 

Section 375 of the Civil Procedure Code (Order XXIII, Rule 
3, of the present Code) lays down with respect toa compromise 
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Varada- proved to the court's’ satisfaction that the compromise 


Chari : y i 
PS “shall be recorded, and the court skall pass a decree in 
Noe accordance therewith so far as it relates to the suit.” 


The jurisdiction of the court therefore is to record the 
agreement between the parties and to adopt itas its own 
decree in so far as it relates to the suit. It has, however, 
the ‘power and is bound to consider the question whether the 
compromise is a lawful one, It cannot record a compromise 
which is unlawful. As the jurisdiction of the court is limited to 
an enquiry into its lawfulness, the law relating to decrees general- 
ly does not necessarily apply in all cases to consent decrees and 
these are governed by the rules relating to contracts. Incidents 
telating to contracts often hold good with respect to such decrees. 
Rules relating to construction are the same with respect to them 
as with respect to contracts. It hasbeen held that a provision 
‘in a compromise decree that a lease shall be forfeited fornon- 
payment of rent may be relieved against in the same manner as 
such a provision could be in an instrument of lease—Krishna Bat 
v. Hargovind*; Nagappa v. Venkat Kao? ; Lakshmanaswamt 
Naidu v. Rangamma $. The reason is that the court being 
bound to adoptthe agreement between the parties as its own 
adjudication, tke interpretation to be placed upon such adjudi- 
cation ought to be the same as that to be placed on the agree- 
ment itself. For the same reason a compromise decree may in 
some respects have a’greater validity than one passed after the 
contest between the parties, as such a decree has all the force of 
a compromise, a species of contract which is highly favoured by 
the courts. Thus, if parties agree to settle their disputes in a 
certain manner, one of them cannot claim to set it aside merely 
because he misunderstood the law which would be applicable in: 
a court for the determination of the dispute. The same princi- 
ple would apparently be applicable toa compromise decree and 
the rule that estoppel by ves judicata does not apply to a ques- 
tion of law, will not, we think, apply to decrees passed on com- 
promise. Similarly legal defence to a claim which may be avai- 
lable to a party ina court of law may be waived by him in a 
compromise, and he would often not be competent to impeach | 
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a compromise on the ground that his opponent’s claim was one 
which would not be recognised by the courts. The American 
author whom we have already cited says: “There are certain 
defences which the debtor has the option of waiving, if he 
chooses, and he does waive them by confessiug judgment, for 
example, such a judgment is not invalidated by the fact that a 
part of the claim for which it is given would be barred by the 
statute of limitations, provided the debt be an honest one. So 
where a bankrupt, subsequent to his discharge, confesses judg- 
ment upon an old debt, the debt is a good consideration for the 
judgment, and the latter is not affected by the discharge.” 
(S. 6y.) Again he says: “A judgment by consent operates as a 
waiver of any defects in the process of pleadings, or irregularities 
in the previous proceedings, or grounds of objection which would 
have constituted errors in the judgment if rendered upon trial, 
provided they do not goto the jurisdiction.” Amertcan Cyclo- 
pacdia, page 729. i 

In considering the question of estoppel by res judicata the 
natureof a compromise decree, as partaking in large measure of 
the nature of an agreement of compromise and at the same 
time possessing the characteristics of. a decree of court, has to be 
borne iu mind- $S. 13 of the Code of Civil Procedure, which 
deals with the rule of res judicata, is not perhaps strictly 
applicable to compromise decrees, as it applies in terms only to- 
what has been “heard and finally decided” by a court Expla- 
nation I no doubt refers to matter alleged by one party 
and admitted expressly or impliedly by theother party toa 
suit. But this refers to some matter admitted by a party 
in a suit which is itself decided by the court. Scof# J. held 
in Minalal Shadiram v, Kharsetyjz* that S. 13, C. P. C., has 
no application to compromise decrees—see page 408. What 
then is the test for determining whether there is an estoppel 
in any particular case in consequence of a ‘decree passed 
on a compromise? In our opinion the answer must de- 
pend on the answer to the questiou : “Did the parties decide for 
themselves the particular matter in dispute by the compromise? 
And was the matter expressly embodied in the decree of the court 
passed ou the compromise or was it necessarily involved in, or 
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was it the basis of, what was embodied in the decree?” For 
settling this point it would be legitimate, and sometimes 
necessary, to look into the pleadings between the parties in the 
suit terminated by the compromise decree. Even if the com- 
promise was made before the defendant pat in his written state- 
ment, it would still be proper to look at the allegations in the 
plaint to understand the terms of the compromise. It is, no doubt, 
open to the parties toagree to terminate a suit in a particular 
manner without any questions raised by the plaintiff or put in 
issue between the parties being determined, but whether a com- 
promise in any particular case proceeds upon such an under- 
standing or is based upon an admission of some or all of the 
allegations made by either of the parties is a matter of construc- 
tion in each case, and no hard and fast rule can be laid down 
applicable to all cases. It is stated in Halsbury’s Laws of Eng- 
land, Vol. 13,.paragraph No. 496 (page 357)! ‘‘a defendant who has 
consented to judgment before delivery of any pleading is not 
estopped as against the plaintiff from subsequently setting up 
matters which might have constituted a defence, because they 
have never been inissue; but itis otherwise with a defendant 
who has consented to judgment after pleading in his defence 
the matters which he seeks to set up in the later proceeding.” 
The question really dealt with in the above passage as shown by 
the cases cited in the footnote relates to what are known as judg- 
ments by default and not judgments based upon an agreement 
arrived at between the parties, which alone constitutes a real 
compromise decree. The distinction between judgments by 
default and judgments passed on the mutual agreement 
ofthe parties is pointed out by Holmes, L. J. in Irish Land 
Commision v. Ryan? In that case the plaintiff had ob- 
tained in the year 1891 a judgment by default against the 
defendants for a certain sum claimed as due as arrears of the 
rent charge for 6 years. In 1896 another action instituted for fur- 
ther arrears for 5 yeats was dismissed on the merits. The plaintiff 
then in 1899 sued the defendants for 2 years’ arrears. The 
plaintiffs contended that the defendant was estopped by the 
judgment of 1891 from disputing the plaintiffs’ claim to the tithe 
rent charge and the defendants contended that the dismissal of the 
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action of 1896 estopped the plaintiffs from claiming the rent- 
charge. Both contentions were overruled. With respect to the 
judgment of 1896, the court held that it did not appear from 
that judgment on what ground it was based, and this absence of 
certainty made the rule of ves sudicata inapplicable. With res- 
pect to the judgment of 1891, the court held that the mere failure 
of the defendant to plead and the entering of judgment consequent 
thereon could not estop him from contesting the subsequent claim. 
He admitted nothing and the court therefore decided nothing. 
If the defendent did not appear and plead to the claim, the plain- 
tiff was entitled to judgment by default according to the law of 
Scotland. It must be noted that in India the plaintiff is not 
entitled to such a judgment on the ground of defendant’s failure 
to appear. He is still bourd to prove hisclaim and judgment 
will be given for him only if he proves it to the satisfaction of 
the court, though the suit may be tried ex parte, It is pointed 
out in the judgment of Holmes, L. J., that even the lands for 
which tithe was claimed were only imperfectly described by refe- 
rence to the parish in which they were situated. The observa- 
tions of Holmes, L. J., with respect to compromise decrees are 
well worthy of attention. He says: “Itisa principle in every 
‘system of jurisprudence that there should be finality in litigation, 
A judgment not appealed from binds the parties and privies for 
all time by what appears upon its face; and if it can be shown 
that, in the course of the action that resulted in the judgment, 
a certain definite and material issue not set forth in the judg- 
ment itself was raised bv the parties and determined judicially or 
by consent, it would be contrary to public policy to allow the 
same parties to re-agitate the same matter in subsequent legal 
proceedings. Estoppel by matter of record rests on this princi- 
ple, and although it may be said in one sense to exclude the 
truth, it is essentially just and righteous.” It would seem from 
the passage already cited from Halsbury that in England if 
judgment even by default is passed after the defendant has rai- 
sed his contentions, he will be estopped from raising in a future 
litigation the contentions so raised by him. 

A compromise decree must also be distinguished from a 
decree passed upon a confession of judgment or an admission 
made by the defendant that the plaintiff isentitled toa particular 

* 
3 . 


Varada 
Charlar 


v. 
Ramasawmi 
Chetty. 


722 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXI. 


gerda relief. The effect of such an admission must be judged 
v solely from its terms. A defendant may admit the plaintiff's 

Ramasawmi . : : : $ 

Chetty. Tight to the relief claimed—saya right to a certain sum of 


money—while denying the particulars of the claim or the causes 
of action alleged in the plaint, and it would bea proper rule to 
construe an admission made by the defendant strictly, and not 
to stretch it beyond its terms. The judgmentin such a case is 
the result of the admission of one of the parties to the suit, the 
defendant, and not of an agreement between the two parties to 
it. The principles applicable to the latter class of cases, that 
is, judgments based upon mutual agreement of the parties are 
not the same as those which would apply to judgments by de- 
fault or judgments based on admissions of the defendant. What 
the court has to do in determining with. respect to what mat- 
ter each of the parties to a compromise decree is estopped, is to 
find out what it was that the pirties agreed to in the previous 
action; and for this purpose it would not be enough merely to 
see what was the relief granted in the decree of the court, but 


_ it would be necessary also to examine what was the basis on 


which it was granted. Whatever is necessarily involved in the 
decree pronounced cannot be re-opened by either party. To this 
extent there can be ao doubt that the principle of Explanation’ 
II to S. 13 of the Civil Proceedure Code is applicable to 
compromise decrees. If the relief granted by a compromise 
decree would be inconsistent with the allowing of a particular de- 
fence, the invalidity of that defence must be taken to be neces- 
sarily involved in the grant of the reiief and it cannot to allowed 
tobe set up in a subsequent suit. This is the principle laid down 
in Inve South American and Maxican Company’. There, a 
previous action by the Bank of England against a company to re- 
cover the 2nd instalment of a debt alleged to be due under an 
agreement which was denied by the company had been settled 
by compromise. It provided that the particular instalment sued 
for, the amount of which was £ 100,000 and costs, should be dis- 
charged if a um of £ 60,000 was paid in the manner prescribed by 
the agreement within the time fixed; but if the amount of £ 60,000 
was not so paid, then the Bank “should be at liberty to issue 
execution for the full amount of the judgment-debt * * œ 


A SNS 
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* © andtoenforce the payment of the further instalments See 
claimed by them under the plaintiff's agreement with the defend- mR 
ants, set out in the statement of claimin this action.” The a Chetty, mi 
court adjudged that in case of default the plaintiffs do recover 
from the defendants £100,000 and costs and that the defen- 
dants’ counter-claim be dismissed. The counter-claim had refer- 
ence to the amount paid by the company on account of the first 
instalment, and the further instalments mentioned in the com- 
ptomise referred toa large sumof money which the Bank claim- 
ed would be due to them in future, but which was not due at 
the time they instituted the action before the court. When 
the further instalments fell due and the bank instituted an ac- 
tion for them, the company denied its liability and the existence 
and validity of the agreement on which the claim was based. 
Vaughan Williams J. held that the company was estopped 
from denying the agreement by the consent decree in the pre- 
vious action. The learned judge held that the previous suit was 
for an instalment due under the agreement which was the basts 
of the second action; that the compromise showed that it was 
for an instalment of the debt based on that agreement; that the 
company could not, therefore, be permitted to deny the existence 
of the agreement and that the court could not be asked to con- 
strue the decree as one merely to pay a sum of money equal in 
amount to that claimed under the agreement by the Bank and 
not for an instalment of what the agreement secured to the 
Bank. Lord Herschell, when the case went on appeal, observed: 
“ It is said that, notwithstanding the agreement to give judg- 
ment for the claim, it was open to the defendants to make de- 
fault in paying the £ 60,000, and then to say as fegards all 
but this one instalment, for which you got judgment, the matter 
is at large; you have got judgment as for an instalment of a debt 
in respect of which you sued ; but we are to be at liberty now to 
say there never was a debt at all; we cannot undo this 
£ 100,000 but we may dispute our liability to anything fur- 
ther. Ido not think that is the meaning fairly to be gathered 
from the settlement arrived at or the order of the judge.” 


Vaughan Williams J., ia the Court of First Instance, dis- 
tinguished the case Yenkins v. Robertson’ whicb was relied on 
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by the company as showing that a compromise decree can only 
conclude the question of the right to the actual relief granted 
to a party in the previous litigation. That case wasone in 
which the provost, bailees and councillors of a burgh and certain 
other individuals instituted an action for a declaration on behalf 
of the inhabitants and the public of a right of way for foot pas- 
sengers and afterwards compromised the action with the owners 
of the land, through which the way was claimed, after a verdict 
had been given ia their favour anda new trial granted on 
application by the defendant. The result of the compromise was 
that the benefit of the verdict was given up and the plaintiffs 
agreed to pay the defendant’s expenses. Afterwards two per- 
sous commenced a fresh action to establish the right of way. The 


House of Lords held, reversing the decision of the Scotch Courts, 


` that the decree in the former action did not constitute the ques- 


tion of the right of way res judicata. But the judgment was 
based, as explained in Zz re South American and Mexican Com- 
pany *,onthe ground that persons instituting a suit on behalf 
of the public had no right to bind the public by a compromise 
decree, though adecision passed against them on contest would 
bind the public. Lord Colonsay was disposed to think that 
even a compromise decree might bind other persons represented 
by the parties to a suit, but held that the compromise decree in 
the particular case was not binding on the public, because his 
Lordship came to the conclusion that it was toa certain extent 
‘purchased.’ But no doubt was entertained by the House of 
Lords that a compromise decree would be as much binding on 


‘the actual parties to it and their privies in interest “in just the 


same way as if it had been a judgment arrived at after the case 
had been fought out.” Lord Herschell no doubt thought that ' 
in In re South American and Mexican Company* the compromise 
decree itself provided for the payment of future instalmerts also 
in casethe defendants failed to carry out the provision made 
with respect to the second instalment. But the principie enun- 
ciated.by his Lordship as well as by Lindley, 1. J. was that 
“a judgment by consent is intended to puta stop to litigation 
between the parties just as much as is a judgment which results 
from the decision of the court after the matter has been fought 
out to the end.” The same view was heldin Zhomson v. Moore*. 
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The consent decree was one granting an injunction restra ning 
the defendant from infringing the right of a patentee. Ina second 
action for injunction instituted in consequence of a fresh 
infringement by the defendant, he denied the validity of the 
patent on the ground that the alleged invention was not a new 
one. Both Porter, M. R. and the Court of Appeal held that the 
basis of the injunction granted by the compromise decree was 
that the plaintiff had a valid patent, although the decree made 
- no declaration of its validity, and that therefore the question of 
validity was ves judicata, Porter M. R., observed: “ The effect 
of the conseut and order is. absolutely to preclude the defendant 
from disputing the validity of the plaintiffs’ patent, and the only 
defence he can now raise is that what he has done since is not 
an infringement.” Lord Ashbourne, L. C., said: “ Other suitors 
might question these matters, but the defendant cannot.” $z?z- 
Gibbon, L. J., observed : ‘The decree, to which the present de- 
fendant submitted on the 18th June, 1885, has put it out of his 
power to rely upon it, and we must start with the assumption 
that Sir William Thomson’s compass is a well patented invention, 
of which the patentable characteristics must therefore be dis- 
coverable in his specification,” On behalf of the appellant the de- 
cision in Goucher v. Clayton ! was relied on. But that judg- 
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ment is not in point. That case also related to the infringement of 


a patent. The defendants in the first action for infringement 
submitted toa judgment for 40 shillings for damages and costs 
ofthe suit. But no pleadings had been entered on either side. 
The invalidity of the invention was disputed in the second ace 
tion. In the second action there were other defendants than those 
who were patties to the first. After the termination of the first 
action the defendants to it had obtained a license from the plaine 
tiffto work the patent for five years and the license had expired 
before the second action was brought. It did not appear that 
the defendants submitted to judgment in the previous action on 
the footing of the validity of the patent. Wood V. C., said: 
« The defendants might have submitted either to avoid litiga- 
tion or because they thought it not worth their while to try the 
question.” Hewent onto say: ‘As a perpetual injunction 
was sought he could not hold that the defendants were estopped 
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from denying the validity of the patent. In any case,’ he 
could not prevent the defendants, who were not parties to the 
action at law, from setting up this.defence.” ‘The Vice-Chan- 
cellor did not in that case lay down any rule contrary to what 
was held to be the law in Zz re South American Mexican Com- 
pany?. 

The judgment of this court in S. A. 1351 of 1909 was also 
cited in support of the appellant’s position, In that case there 


- was an ey parte decree for rent in a suit by a landlord against 


his tenant. The second suit was for the recovery of the proper- 
ty and future instalments of rent and it was held that the de- 
fendant was not estopped from denying the plaintiff’s title to 
recover the land or the rent claimed. .The judgment proceeds 
on the ground that itdid not appear from the judgment in the 
first suit that it proceeded on any décision asto the plaintiff's 
title. The question was not one relating to estoppel by a com- 
promise decree. In S. A. 1957 of 1908, Hukdar Syed Bacha 
Saheb v. Karuppanna Pillai? on theother hand, cited by Mr. 
Srinivasa Aiyangar, the principle laid downin Jn 7e South 
American and Mexican Company? was accepted by Abdur Rahim 
and Krishnaswamt Atyar, JJ., although on the facts of the case 
the learned judges held that the consent decree did not involve 
an admission by the defendant with respect to the point contest- 
ed in the second suit. The decision of the Bombay High 
Court in Menalal Shadirum v. Kharsetyt* followed the prin- 
ciples i 
Turning now to the facts of the present case, we think there 
can be no doubt that the compromise and decree in O, S. No. 19 
of 1893 proceeded on the acceptance by the Zemindar of the vas 
lidity of the mortgages executed in favour of Subbi Chetti. It 
provided for the payment by the Zemindar of a sum of Rs. 4,549 
in discharge of the “ plant amount, interest and costs.” The 
‘ plaint amount? was clearly the amount which the plaintiff 
claimed on the basis of the provisions in the mortgage-deeds. 
The decree further went on to provide that the defendant should 
make further payments for the period between the date ofthe 
plaint and the date of the Razinama and for the future “ the 
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amounts that may become due at the above rates from date 
of this Razinama until the expiration of the terms of the afore- 
said leases.” ‘The learned Vakil for the plaintiff was ‘unable to 
suggest on what other footing than the validity of the mortgages 
the decree could be taken to have proceeded. We cannot accept 
his contention that the decree should be taken merely to have 
directed payment of a certain sum of money without any regard 
to the title of the plaintiff. Weare entitled and bound to look 
tothe Razinama itself, Exhibit IX (a), to understand the terms 
of the decree which was passed in pursuance of it. The parties 
expressly reserved one point in dispute between them, namely the 
question relating to the Zemindar’s liability to pay road-cess; but 
they had definitely resolved that the mortgage-deeds themselves 
should be taken to be valid and binding on the Zemindar. The 
appellant’s contention that, as the validity of the mortgages with 
reference to S. 257-A of the Civil Procedure Code should be 
regarded as a question of law and that therefore the plaintiff in 
this suit is entitled to re-agitate the question, must also be dis- 
allowed. In the first place, the question is not purely one of 
law, but one of mixed fact and law, depending as it does on the 
point whether as a fact the Zemindar did agree by the mortgage 
deeds to pay any sum in excess of the amounts due under the 
decrees in C. S. Nos. 197and 117. But even were the question 
purely one of law, we are disposed to think that a decree ona 
compromise cannot be impeached on the ground that it was 
erroneous in law, because ıt is open to parties to decide both que- 
stions of law and of fact between themselves by consent in the 
manner they deem best. In this respect a compromise decree 
resembles not so much an actual decision of acourt after con- 
.test as an award by an arbitrator, whose decision cannot be im- 
peached on the mere ground that he committed an error of law. 
See Butta v. Munici pal Committee of Lahore.’ 


We are also unable to accept the argument that an agree- 
ment in contravention of S. 257-A is one opposed to public 
policy. We do not decide the question whether such an agree- 
ment is invalid at all when the parties agree that the decree 
should no longer be executed, and that the rights under the 
agreement should supersede the decree and be enforceable only by 
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a suit upon the agreement. Such an agreement would more 


‘probably be an adjustment of the decree coming within S. 258 


of the ‘Civil Procedure Code and.not one for the satisfaction, 
of pete We also abstain from deciding the question 
whether S. 257-A, Cl. (2), prohibits anything more than the 
recognition of the kind of agreement referred to therein in. 
execution proceedings. Nor is it necessary to consider the ex- 


‘act scope of the rule that the doctrine of estoppel by decision of 


. the courts does not apply to questions of law. But itis clear to our 


` in possession ’—Refusal to accept patia. 


minds that the prohibition in S: 257-A is not based on any 
rule of public policy rendering such agreements illegal; it is merely 


‘unenforceable.in execution proceedings, or by a fresh suit 


as the cise may be. The rule is merely enacted for the benefit 


of thé individual judgment-debtor and oue reason for the rule was 


probably that litigant parties should not have the right to inter- 
fere with the decrees of courts, a reason which would probably 
indicate that the rule is applicable only to execution proceedings 
A judgment-debtor is, in our opinion, entitled to waive the benie- 
fit of the rule. The compromise was a lawful compromise and 
was accepted by the court as lawful and embodied iw its -decree. 
We, therefore, hold thatthe plaintiff in ‘the present suit is estopped 
from contesting the validity of the mortgages. In the view we 
have taken on issue No. 4, 1t is unnecessary to eonaiies the other 
questions in the case. 


In the result the appeal is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Munro and Mr. Justice Ayling. 


Rangaswami Iyengar and P. Vaithinatha 


- Iyer ; -,. Appellants® 
v. 


The District Board of Tanjore .. Respondent. 
Landlord and tenant—Ejectment—Madras Estates Land Act, S. 6—“Now 


_ Possession is necessary atthe date ofthe Act to enabiy a tenant to 
acquire occupancy right under S. 6 of the Madras Estates Land Act, Refu- 


i sal to receive | patta relieves the landlord from offering draft muchalika . 





© S. A. No. 643 of Ig09. -> Sons toth January, igi. 
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for execution or to wait till the expiry of the time fixed in the patta for Ranga- 
execution of the Muchilika before suing for ejectment, swati 


Second appeal from the decree of the District Court of wees 


. Tanjore in A. No, 602 of 1908 presented against the order of the The District 
Court of the Sub-Collector of Kumbakonam Division in E. A. race: 


No. = of 1908. 


The question in the casé was whether a landlord can eject a 
tenant for’ non-acceptance of patta and not executing a muchi- 
lika after the decree of the Revenue court directing him to do 
so without showing that he has tendered the patta as amended 
and also a draft muchilika. i : 

G. S. Ramachandra Artyar for appellants, relied upon Shun- 
mage Mudali v. Palnett Kuppu Chetty™ for the position that he 

` should. 


P. R. Sundara Azvyar for respondent. 
The Court delivered the following 


JUDGMENT.—It is first contended that under S. 6 of the 
Madras Estates Land Act the appellants have a permanent right 
of occupancy. There is, however, nothing before us to show that 
the appellants were in possession when the Act came into force, 
so that this contention must fail. 

It is next contended that the Collector’s judgment merely 

directed the defendants to accept the amended patta, and 
omitted to direct the defendants to execute a muchilika in 
accordance with it and thatas in fact no muchilika was tendered 
by the landlord along with the patta, the landlord has not 
‘made out his right to evict under S. ro of Act VIII of 
1865. ‘The judgment should no doubt have ordered the execu- 
tion of a mttchilika, but we do not think the omission is mate- 
rial in this case. ‘It is found that an amended patta was ten- 
dered and refused andif the defendants refused to accept the 
patta they would certainly have refused to execute a muichilika. 
‘Assuming, for the sake of argument, that it is the duty of the 
. Jandlord to tender a muchilika for execution, there is no provi- 
- sion of law that patta and muchilika must be tendered together. 
Patta having been refused, we do not think it was necessary 
for the landlord to go through the useless formality of tendering 
a muchilika for execution. It is lastly contended that the 
patta tendered allowed a month for the execution of, the 
muchilika and that the ejectment proceedings were premature. 
As the patta was refused there is nothing in this contention. 
This second appeal is dismissed with costs. 








I. (1902) LLR. 25 M, 613. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir Arnold White, Kt., Chief Justice, and Mr. 
Justice Ayling. 
‘Srimat Paramahamsa Parivrajakacharya 
Peria Koil Kelu Appan Satagopa Rama- 
nuja Pedda Jiyangar Varu,. deceased, 
Dharmakarta of Tirumalai, Tirupati &c.,’ 


Devasthanams and others `.. Appellants* 
(Plaintif and 
v. - : hes legal repre- 

sentatives) 


Prayaga Dossji Varu (disciple: and repre- 
sentative of Ramakishore?Dossji Varu, i 
Mahant of Sree Hathiramji Mutt and the 
Vicharanakartha of Tirumalai, Tirupathi, 

‘&c., Devasthanums and another .. Respondents 
l ( Defendant and 
Suppli. Respt.) 


C.P.C., S. 11—Court of competent jurisdiction—Right and duty to per- 
forma service— Distinction— Relief when to be granted—Fine, power to im- 
pose—Onus—Costs. : 

A decision between the parties as to whether the plaintiff was entitled to 
use a seal beating the inscription “ Dharmakarta’’ by the District Munsif’s 
Court, cannot operate as res judicata in respect of the subsequent suit brought 
in a District Court fora declaration that the plaintiff is Dharmakarta of 
various temples. . 

The distinction between rights and duties is in most cases a distinction 
without a difference. There is such a thing as right to perform a duty; and 
where a duty is cast upon a man in virtue of his connection with an insti- 
tution or an abstract personality (as distinguished from a specific individual 
who might absolve him from performance) and where it is primarily for the 
benefit of such an institution or personality he may -reasonably claim the 
aid of law to prevent his being obstructed in performance of the same ; and 
where the right has ceased to be beneficial to the institution or personality 
the relief should be refused. ; 

The right to finea subordinaie should be strictly made out andis by 
no means to be presumed to attach to the superior office (O. 9, the Vicharana- 
kartaship of the Mahant in the case.) ` 

Where it is difficult to apportion costs between the parties in view of the 
peculiar nature ofthe disputes between the parties and the necessarily 


arbitrary manner in which most of the items had to be valued: keld. that 


equity will be equally well served by each party ‘being ordered to bear his’ 
own costs. i 


Appeal from’ the decree of the District Court of North Arcot 
in O. S. No. 30 of 1908. 


*A, No. 25 of 1904. , 27th April, 1911, 
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* P. R.. Sundara Atyar, L. A. Govindaraghava Atyar and 
A. Krishnaswami Atyar for appellants. 


The Advocate-General (P. S.-  Stvaswamt eae) and R. Sada- 
. gopachartar for respondents. 


The Court delivered the aE. 


JUDGMENT:—This litigation is in connection with a 
group of temples situated in thè neighbourhood of Tirupati in 
the North Arcot District, and generally known asthe Tirumalai- 
Tirupati Devasthanams. They are 34 in number, as shewn in 
plaint Schedule A; but the most important-ones are the four 
mentioned below, which are also the only ones which have 
any income :— 


No. r. Sri Venkateswaraswami on Tirumalai Hill, 
„ 2 Sri Govindarajaswami at Tirupati. 


» 5. Kothandaramaswamy at Tirupati. 
» 7. Padmavatiswamy at Tiruchanur, 


The other temples are all dependent on one ofthese four and 
are maintained out of funds allotted from the revenues thereof. 

The defendant isthe Mahant: of the Hathiramji Mutt at 
Tirupati, and, as such, holds the office of Vicbaranakartha 
(Trustee) of all these temples undera Sannad granted by Govern- 
ment to the then Mahant in 1843 (vtde Exhibit XX XIII). 


The plaintiff is the head of another Mutt, known as the 
Pedda Jiyangar’s Mutt, he himself being known as the Pedda 
Jiyangar. This office descends by nomination, each Pedda (big) 
Jiyangar nominating a disciple as Chinna (small) Jiyangar. 

The Chinna Jiyangar acts asa sort of alter ego of the Pedda 
. Jiyangar during the latter’s life-time and succeeds him at his 
death. Whether this amounts to an unfettered right of appoint- 
“ment is disputed, but it is not denied that as far back as 
we have any record (certainly for more than a century) the 
office of Pedda Jiyangar has invariably descended in this man- 
ner. 
On behalf of the plaintiff it is claimed that from time im- 
memoriai the Pedda Jiyangar has been the Dharmakartha of all 
these 34 temples; and as such entitled to the rights, honors, 
and emoluments set forth in plaint Schedules B and C. The suit 
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is brought for a declaration to the above effect, and for varidus 
incidentai reliefs which it is unnecessary to recapitulate here. 


The defendant’s contention is that the plaintiff is merely 
a hereditary trustee (Udiyam Mirasdar) of five of the plaint 
temples, aud, as such, under the orders of himself (the defend- 
ant) as trustee. Me denies that the plaintiff is the Dnarmakartha 
of any of the t-mples; or entitled, as of right, to the various 
items of Schedules B and C. He alleges that such rights, privi- 
leges and emoluments as the plaintiff is entitled to, he enjoys in 
recognition of the religious duties which, as Pedda Jiyangars 
he is bound to perform in certain of the temples. 


Before proceeding to discuss the points in dispute, it is well 
to explain the peculiar circumstances of these temples. 


In the first place they are all of them destitute of any en- 
dowments in-land or money. Such Inam lands as are attached 
to them are Service Inams held by various temple functionaries 
in remuneration for their services, and do not contribute to general 
temple revenues. On the other hand, a very large income (at least 
three lakhs annually) is derived .from the offerings of devotees 
and pilgrims. These are collected iu the most business-like 
manner. Every service of the deity performed by, or ‘on behalf 
of, a devotee has to be paid for on a fixed scale. For instance, 
ifa pilgrim wishes a necklace to be used for the decoration of 
the idol, this will only be allowed on condition of his depositing 
also the full value of the necklace in cash for credit to the 
general revenue of the temples, Ifa pilgrim wishes camphor to 
be burnt before the shrine a fixed fee has first to be paid 2 him. 
The same principle obtains throughout. 


The most striking feature has yet to be indicated. Up to 1843, 
when the defendant’s predecessor was appointed trustee of the 
temples, all the surplus revenues of the temples, after defraying 
the cost of the temple service, were appropriated by the 
sovereign power. This practice the British Government inheri- 
ted from its Mahomedan and Hindu predecessors, and it has pre- 
vailed from time immemorial. 

The surplus revenues thus appropriated amounted at the 
beginning of the last century to something like 2 lakhs of rupees 
annually. 
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* As a natural consequence, we find record of the most minute 
superintendence of temple affairs exercised by Government, 
through the Collector and Tahsildar, up to the time when it 
‘severed its connection with the institution by the Swazad of 1843. 
The temples appear to have been treated exactly like a Govern- 
ment Department, every care being taken to cut down unneces- 
sary expense, increase the income, and prevent the possibility 
of leakage or embezzlement. 


One instance of this which bulks largely in the present case 
is a system of double accounts. Without going into details it 
may be stated that from the time of assumption of management 
by the British Government right up to the present day, inde- 
pendent accounts of receipts and disbursements connected 
with some, if not all, of the temples have been maintained by 
the Pedda Jiyangar’s subordinates onthe one hand, and by 
what we may term the ordinary secular establishment of the 
temple ón the other. There can, we think, be no doubt that 
the maintenance of this extra set of accounts by the Jiyangar’s 
met was intended as a check on the low-paid subordinates who, 
headed “by a functionary known as the “ Parpatyadar”, 
conducted the temple business under the Tahsildar dur- 
ing the period of Government management; while it has 
since proved of great value in checking and detecting acts of 'mis- 
appropriation on the part of more than one of the defendant's 
predecessors. 


With these preliminary remarks, we proceed to deal with 
the question at issue in the case. The very voluminous evidence 
appears to have been most carefully considered ‘by the learned 
District Judge, who, in his judgment, discusses it in detail not 
ouly in connection with each issue, but with special reference to 
each of the numerous items of plaint Schedule Band C. We may 
say at once that in our opinion the conclusions at which he has 
arrived are generally sound, though requiring modification in 
certain particulars. His judgment and decree entirely rejects 
the plaintiff's. claim to the Dharmakarthaship of any of the 
temples, and while recognising his claim in a more or less modi- 
fied form to some of the rights, honors and emoluments sued 
for, states (issue No. 3) that heis merely a hereditary servant 
(Paticharaka) of the temple, and that it is merely as such and 
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not as Dharmakarta that he is entitled to such rights, -honors 
and emoluments as are allowed. Against this decree, the plaintiff 
appeals. l 

The question of the plaintiffs status and with reference to 
the temples, apart from the consideration of particular rights, 
honors and emoluments incidental thereto, may be conveniently 
considered first. It formsthe chief subject-matter of issues Nos. 2, 
3and 4. Issue No. 1 relates to the truth of the plaintiff's version 
of the history of the temples and their connections with his 
Mutt since the roth century. Its decision is not necessary to 
the disposal of the case: and the judge’s refusal to record a 
finding inthe absence of more definite and reliable evidence 
than is forthcoming appeats to be justified. The question of 
whether the plaintiffis a Dharmakartha of all or any of the temples 
or “only a Paricharaka or hereditary servant” has been most 
strenuously contested, though, in our opinion, the contest has 
been largely due to the use of the same term in different mean- 
ings. The term ‘‘Dharmakarta” as “ordinarily understood in the 
legal phraseology of religious institutions” (to quote the learned 
District Judge) practically means ¢rustee. There can be no doubt 
that in this sense the plaintiff is not the Dharmakarta of any one 
of the suit temples. The office of trustee is in fact held by the 
defendant under the title of Vicharanakarta and a reference to 
the sannad (Exhibit IIL), and to the contemporaneous Govern- 
ment order dated the ai1st April 1843, (Exhibit ccc LT 1) 
and the Collector’s report on whichit was based show that the 
idea of appointing the Pedda Jiyangar as joint trustee was 
considered, and deliberately rejected. The plaint is, no doubt, 
ambiguous as regards the meaning to be attached to the term 
‘“‘Dharmakartha,” and a written statement filed by the plaintiff 
in the District Court in the course of the hearing has little or no 
effect involving ambiguity. The District Judge cameto the 
conclusion that it must be understood in the sense in which it 
is usually understood (z. e. as trustee) and in that view has 
entirely rejected the plaintiff’s claim to the Dharmakartaship, The 
learned Vakil for the appellant has, however,in arguing the case 
before us, been most careful to make it clear that he claims for 
his client no trusteeship with defendant, or. any trusteeship 
at all. His claimis simply that his client is entitled to the 
designation of Dhartiakartha (the phrase being used in a special 
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and limited sense); and that with the designation, go certain 
rights and duties of a kind usually associated with the office of 
Dharmakartha i in its conventional acceptation. That the phrase 
“Dharmakartha” is susceptible of this interpretation is clearly laid 
down in the judgment of this court reported in S7? Sadagopa 
Ramanuja Fiyangarlu v. Sri Mahant Ram Kishore Dosszee.* 
That was a case between the very same parties in 
which the present defendant sued in the Court ofjthe District 
Munsif for an injunction restraining the present plaintiff from 
using a seal bearing the inscription “ Dharmakarta” of the Tiru- 
malai, Tirupati vagiara Devasthanams. and the question 
whether the plaintiff was entitled to be called Dharmakartha of 
almost all ‘the present suit temples was enquired into 
and decided. It was held that the plaintiff was the Dharma- 
karta in a limited and special sense of five temples (Nos. I, 2, 3; 
4, 18 of plaint schedule A.) To quote the judgment of this court: 
“ His rights and duties as such are not so wide as those which 
often appertain to the office of Dharmakartha in other temples 
and which appertain to the defendant himself as Dharmakarta 
of the temple of Tiruchanur. His rights and duties are of a limited 
character, and he is, in many respects, subordinate to the plain- 
tiff, but by immemorial usage he has the title of Dharmakarta of 
Tirumalai and Tirupati Devasthanams. By immemorial custom 
he has also the right, as Dharmakarta, to use a seal in making 
remittances and doing certain other acts as Dbarmakartha 
of those temples.” The plaintiff’s right to the Dharmakartaship 
of the other temples, even in this limited sense, was found against 
him. The respondencs Vakil urges that the. decision in that 
case operates as res judicata in the present suit as regards the con- 
tested Dharmakarthaship: a question which is embodied in 
Issue No. 4, and which the District Judge has decided in his 
favor. The appellant’s Vakil disputes this pointing out, zfer 
alía, that the present suit is not cognizable by a Dis:rict Munsif, 
and arguing that, on this account alone, the Munsif’s decision 
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cannot operate as res judicata (vide the Privy Council decisions , 


reported in Gokul Mantar v. Pudmanund Singh*). ‘The learned 
Advocate-Gener:] on behalf of the respondent has argued with con- 
siderable force that the principles enunciated in the judgment in 
that case, (which are of the nature of an obcter dretam) are not ap- 
plicable to casesin which an unsuccessful litigant has joined the 
cause of action sued on in the first suit with other causes of ac- 
tion against the same defendant in a subsequent suit in order 


T. (1898) I. L, R, 22 M, 189. 2. (1904) I,L.R, 29 B. 707, 
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to agitate the same question again and obtain a new adjudica-. 
tion. Whether thisis so or not and whatever doubts we may feel on 
the point, it can hardly be said that the present suit falls 
within the category referred to by the Advocate-General. We 
should be diposed to hold that the Munsif’s decree did mof operate 
as ves judicata in the present case: bat the question is really of 
only academic interest so far as this case is concerned. The 
evidence now adduced on the question of Dharmakarthaship is 
substantially the same as that put forward in the suit in the 
Munsif’s Court; and we have no hesitation in arriving at the 
same conclusion as was then reached by the District Munsif, 
District judge, and this court in succession. The evidence is 
sufficient to establish the plaintiffs right to the Dharmakarthaship 
(in the limited sense above indicated) of the two principal temples 
of Tirumalai and Tirupati (Nos. 1 and 2) and of the three minor 
temples (No. 3, 4 and 18); this is the finding ofthe District Judge 
(vide paragraph 13 of bis judgment) and it is not contested in 
this court by the learned Advocate-General who appears for the 


respondent. As regards the other temples, we agree with the . 


District Judge in rejecting the plaintiff's claim even to a limited 
Dharmakarthaship. ‘The question has been argued by the ap- 
pellant’s Vakil only with reference to the Ramasami temple (No. 
s), the Trichanur temple (No. 6) and Vedanta Desikar temple | 
(No. 14). P ; 

[Their Lordships after discussing the evidence regarding 
plaintiff's rights to Dharmakartaship in respect of other temples 
proceeded as follows:—ED.] 

We therefore consider that the plaintif is entitled to be 
styled Dharmakarta of the temples shown as Nos. 1 to 4 and 18 
in the plaint schedule A and of no others: the term Dharma- 
karta being understood in a limited and special sense as indi- 
cated in Sri Sadagopr Ramanuja Fiyangarlu v. Sri Mahani. 
Ramakrishna Dossjee? and not as entailing the full rights and , 
duties of a trustee. He must be given a declaration to this effect . 
and in view of the learned District Judge’s remarks in paragraph 
13 above referred to, itis not clear why so much relief wasrefused 
him. The refusal was probably due to the interpretation placed 
by the District Judge on the term ‘“ Dharmakarta” as a.ready 
explained—an interpretation which was not altogether unnatural 
on the pleadings, but which in the light of the explanation 
furnished by Mr. Sundara Aiyar need no longer be maintained. 


I (1898) J. L, R. 22 M. 189. 
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The exact nature of the tights, honors, and emoluments claim- 
able by the plaintiff in connection with these five temples, as 
also those of which he is not Dharmakarta, must be dealt with 
later. 

As regards the remaining twenty nine temples, although 
the plaintiff enjoys a position of more or less importance, nothing 
has been proved, which would be incompatible with his being 
styled a Paricharaka. l 

Before proceeding to a detailed consideration of the various 
items of rights, honors and emoluments in dispute, issues Nos. 
5 and 13 may be briefly dealt with. Issue No. 5 relates to the 
plaintiff's right to use a sea] bearing the inscription “ Dharma- 
karta of the Tirumalai-Tirupati and other (Vagaira) devas- 
thanams”. This right was found against him in the litigation 
of 1894, which was concluded by the Judgment of this court 
already referred to (Sri Sadagopa Ramanuja Fiyangarlu vw. Sri 
Mahantu Ramaktshore Dossjee.1) Whether the Munsif’s decision 
operates as res judicata or not (a point on which, as already 
remarked, we express no final opinion), we have no doubt what- 
ever, on the evidence now before us, that it was perfectly correct. 
The use by the plaintiff of a seal bearing such an inscription 
would be calculated to convey a most misleading impression as 
to his rights over those twenty-nine of the suit temples of which 
he has been found not to be the Dharmakarta, and the defen- 
dant is entitled to object to it. , 

Issue No. 13 raises the question of the effect of the rayina- 
ma decree of the North Arcot District Court in O. S. No. 9 of 
1868 on its file. Thisdecree is framed in most ambiguous 
language; but after careful consideration we are not prepared 
to differ from the construction placed upon it by the learned 
_ District Judge. The decree is so indefinite that it may fairly be 
. said to determine nothing at all, and cannot operate as’7es judi- 
. cata on any of the questions raised in the present suit. 

Of the various items above referred to, three have been 
deemed of sufficient importance to form the subject of distinct 
issues, v2Z.— ` 

(a) The tight of keeping the Latchana keys (Issues No. 9 
and ro.) l : 

I, (1898) I. L. R. 22 M. 189. 
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(b) Theaction of the Mahant in reduciug the monthly 
sum paid to the plaintif and withholding further payment ` 
pending adjustment of the difference (Issue No. 14.) l 

_(c) The defendant’s right to fine the plaintiff and the pro- 
ptiety of his action in doing so in a ‘Specified instance ae : 
No. 15.) 

The others find place in the Plaint Schedules B and C and 
the question whether the plaintiff is entitled to each has been 
considered in great detail by the District Judge under Issue 
No. 2. 


A few preliminary ' ‘remarks may not be out of place, 


: 


_ There appears to have ‘been a great deal of discussion in the 
` District Court, as there was before us, as to whether the perfor- 


mance of certain acts by the plaintiff was.a duży cast upon him. 
in virtue of his position, (whether as Paricharaka or Dharma- . 
karta), or a right enjoyed by him by reason of the said position. 
The District Judge in many instances, while holding that the 
practice has been for the plaintiff to perform a‘certain act, has 
held that .its performance was only adufy on the plaintiff's 
part, which the defendant might insist upon, and in no 
sense aright in recognition of which he (the plaintiff) could 
obtain a legal declaration. The plaintiff's claim for all such 
items has been disallowed. 


_ In our opinion this distinction between tights and duties is, 
in most cases, a distinction without a difference, There is sucha 


` thing as right to perform a duty : aud where a duty is cast upon 


‘a manin virtue of his connection with an institution, or an 


abstract personality (as distinguished from a specific individual 
who might absolve him from performance),and where it is primari- 
ly for the benefit of such an institution or personality, he may 
reasonably claim the aid of law to prevent his being obstructed 
in the performance of the same. On the other hand, in conceding 
such aright, it must be borne in mind that it is granted 


` in the interests of the institution or abstract personality and 


not of the individual claiming it: and that where the right has 
ceased to be beneficial to the former, it should be refused. These - 
are the general principles - ‘to be borne in mind in dealing with 
the numerous claims set up bv the plaintif regarding the per- 
formance of specifie ‘acts of a more or less secular nature, His 
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°. . . : 21 
claims to enjoy for his own benefit certain honors and emolu- 
ments in virtue of his office and to perform certain. religious func- 


tions stand of course upon a dirierent footing. 
ę 


[Their Lonishins after desing with certain questions of 

fact proceeded as follows:—ED. ] 
` The next question for consideration is that raised in issue 
` No. 16, regarding the Mahant’s power to fine the Pedda Jiyangar. 
In 1896, defendant fined the plaintiff five Rupees for failure to 
remove from office an Ekangi who was suspected of theft; and 
„this is the solitary incident which has brought the matter to 
notice. The District Judge has found that there was no justifi- 
able ground for imposing the fine in question: a conclusion 
in which we have no hesitation in concurring, and against 
which no arguments have been adduced before us. On the general 
question, however, he finds (1) that Government had the power 
of fining the Pedda Jiyangar during the period of Government 
management ; (2) that the same power was transferred to the 
Mahant, when he was appointed Vicharanakartha,and (3) that the 
relation of the parties being analogous to ‘that between master 
and servant, the defendant cannot question the propriety of the 

fine ina court of law. . A 
It may be stated at once that the learned Advocate General, 
who appears for the respondent, does not dispute the power of the 
appellant to call in question in a civil court the propriety of the 
fine, and if successful to obtain a‘refund: while he is content to 
base the power to fine on the right. of a master to deduct from 
the wages of a servant an amount proportionate to the damage, 
moral and material, caused to himself by the servant’s neglect or 
faulty performance of his duty. Thus viewed, the. power to fine is 
contingent on the receipt of wages by the person fined: a condi- 
dition which appears to be wanting in the - present case. It is 
not contended that the income derived from the Inam lands 
attached to the plaintiffs office constitutes wages, and we have 
already found that the cash allowance drawn by the plaintiff 
was not his own salary, but a -special allowance to enable him 
to entertain a staff of clerks and other subordinates sufficient for 

the performance of his secular duties. 

We certainly consider that the right to ‘flue a süboräinate 
should be strictly made out and is by no means to be presjmed 
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to attach to the superior office. In the present case, we fird 
no sufficient evidence to support it. It may be that Government, 
during the period of its direct management, possessed the right, 
as they certainly had the power, to fine. As pointed out in the 
introductory remarks, the powers exercised by Government in the 
first four decades of the last century were practically unlimited. 
Lookiag to the manner in which the temples and their income 
were managed and applied, it is difficult to say that Government 
stood in the position ofa trustee at all; ifit did, the powers 
possessed and exercised by it were certainly not limited to those 
ordinarily possessed by a trustee but also included the rights 
inherent to the sovereign power. Whether the Sannad (Exhibit 
XXXIII) be regarded as establishing a new trust altogether or 
as transferring to the Mahant such portion of the powers of Gov- 
ernment as were exercised in virtue of a pre-existing trusteeship, 
it is clear that the powers of the Mahant were by no means 
co-extensive with those previously held by Government and any 
argument based on the assumption that they were, is fallacious, 


As a matter of fact the earlier records make it obvious 
that during the whole period of Gove:nment management the 
Jiyangar was regarded and treated as a person of considerable 
sanctity and consequence, though occasionally the zeal, or brus- 
queness of an individual Collector led to sharp admonition, 
Exihibit II is a code of departmental instructions drawn up in 
1821 for the management of the Tirupati Devasthanam and 
known as Bruce’s Code. It is of particular value in as much as 
itis admitted to have been based on previous custom. ‘This 
code certainly tecognises the liability of the Pedda Jiyangar to 
be fined for misconduct; but the power to fine him is carefully 
reserved to the Governor-in-Council on report from the Collector 
through the Board of Revenue: and the Pedda Jiyangar is 
especially exempted from the liability to punishment at the handg 
of the Collector, which attached to every other office-holder of the 
temple. During the whole period of Government management: 
there appears to have been only a single instance of the Pedda‘ 
Jiyangar being fined : 

* * * 


[After further discussing the evidence on the point, the 
learned Judges proceeded as follows :—Ep. ] 

The learned District Judge is of opinion that the unrestricted 
power to finetthe Jiyangar, as welas other temple officials, is 
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absolutely necessary to the due administration of the trust. We 
cannot agree in this view. In the case of a highly placed and 
revered official like the plaintiff, the due performance of duty 
is sufficiently secured not by the power to inflict petty fines, but 
by removal from office in the case of persistent misconduct. 


In our opinion Issue No, 14 should have been decided in 
the plaintiff's favour and the plaintiff must be given the decla- 
ration sued for in this connection as well as a refund of 
the fine. 


The remaining items of the plaintiff’s claims are set forth in 
Plaint Schedules Band C. The former contains 55 Items of 
“ Mirasi rights.” To 25 Items the plaintiff does not press his 
claim inthis court; these are Nos. 9, 17, 18, 22 to 26, 29 to 32 
and 34 to 36. 


Dealing with the rest in order, there is a certain similarity as 
regards Items Nos. r to 8. In the case of each, the District Judge 
has found that.the various acts referred to have been custom- 
arily performed by the plaintiff as alleged by him, but he has 
refused the declarations sued for on the ground that they are 
merely duties which he has to perform and not rights which he 
can enforce. The items must, therefore, be considered in the light 
of the general principles enunciated above. It may be noted that 
the admission of many of the claims, in literal pursuance of the 
schedules, would enable the Jiyangar to paralyse the adminis- 
tration of the temples at his will and pleasure. 

* * + 


[After dealing with the several items their iia pro- 
ceeded as follows :—Ep.] 


In our opinion the plaintiff is entitled to a declaration of his 
right to appoint the Chinna Jiyangar and the Ekangis, and to 
dismiss the Ekangis, 

* > * 


[Again after dealing with the other items their Lordships 
concluded as follows :—E.] 


As regards costs the District Judge has given proportionate 
costs to both sides on the valuation of the portions of claim allowed 
and disallowed. It is open to us to follow the same course 
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but looking to the peculiar nature of the disputes and the neces- 
sarily arbitrary manner in which many of the most important 
items must be valued, it seems to us that equity will be equally 
well served by our ordering each party to bear his own costs 
throughout, and we direct accordingly. 


The, memorandum of objection filed by the respondent is ` 
not pressed, and is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Sundara 


Aiyar. 
V. S. Muthukrishna Aiyar -. Plaintiff in both* 
v. . i (Appellant) 
Somalingamuni Nagendrien 
and others .. Defendants in both 
(Respondents). 


Easement—Light and aiv—Obstruction to ancient lights—Remedy by 
injunction—Cities and villages—No di ference— Defences that are not open. 

- Ifa man’s ancient lights be interrupted, it is no answer to say there are 
remedies which he can provide for himself by making changes in his own 
tenement; nor is it anans wer to say that defendant is willing to provide 
fresh rights for him in another way. 

A party causing an injury to another canuot object to appropriate 
relief being granted to his opponent on the ground that he would suffer 
serious injury by being compelled to undo his mischief : : 

There is no diference in the applicability of the law as regards inter- | 
ference with ancient lights to builders in cities and to builders elsewhere. 
Semble :—There is no difference between the law of England and the law 
in India with respect to granting relief by way of injunction in cases of 
obstruction of easement to light and air. 

Second appeals from the order and decreé of the District 
Court of Madura in’A. S. No. 144 of 1909 presented against the 
decree of the Court of the Additional District Munsif of Madura 
in O. S. No, 12 of 1908 (O. S. No. 180 of T9095 on the file of the 
District Munsif’s Court of Madura.) 

T. V. Muthukrishna Azyar for appellant. 

C. V. Ananthakrishna Atyar for respondents. 

T. V. Muthuhrishna Azyar :—My right to light has been 


‘obstructed. When that is found, injunction is. the proper 


remedy and not damages as is supposed by the lower court— 
- 3# 5, & Nos. 1563 atid 1364 of 1909. 27th April, Igit. 
Ld 
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Ramanjulu Naidu v. Aparanjt Ammal. In Kalléan Dass v. 
` Tulsi Dassz the injury was slight. The test is whet her the injury 
is slight or substantial and not whether it would be avoided by 
making other structures such as upstairs. Ss. 28, 33, 35, Easements 


Muthu- 
krishna 
alyor 


Somalin ga- 
muni 
Nagendrien. 


Act, referred to. Æsa Abbas Sait v. Yacoob Haroon Satt 3 lays ` 


down that the above sections will apply and not exactly Colds 
y. Home and Colonial Stores, Lid.* ; Specific Relief Act, S. 55 
Illustration (a); Boyson v. Deane 5. 


C. V. Ananthakrisna Atyar :—S. 56, C1. (c), of the Easements 
Act says that when an equally efficacious method of proceeding is 
possible, no injunction can be granted. The damages awarded 
may be used in constructing an upstairs. > Iujt unction cannot be 
granted when mere granting it would be more oppressive to 
the defendant—Shamnuggur State Fute Factory, Lid. v. Kam 
Narain Chatterjee. Dhumgtbhat Cowaszee Ummgar v. Lisboa 7 
shows that in big towns where building sites are scarce a certain 
amount of inconvenience must be endured ; vide also Sultan 
Nawab Fung v. Rustomji. Nanabhaz *. [Sundara Azyar J.— 
There seems to be no warrant for the proposition that if plaintiff 
can abate the nuisance in some way injunction cannot be 
granted. ] HALSBURY’S Laws of England, Vol. U, p. 333, para. 
654; GODDARD, 464-466. 


T, V. Muthukrishna Atyar in reply.— Even if injunction 
would be oppressive he must submit to it—Famnar dar 4. Atma- 
ram? ; Tarov. Sana-ullah*° ; Shelfer v. City of London Electric 
Company E 

The Court delivered the following 


JUDGMENT :—The plaintiff aud defendants are occu- 
pants of neighbouring houses. The suit is for a mandatory in- 
junction that the defendants do pull down the tiled building re- 
cently erected by them ona vacant portion of their premises 
which, according to the plaintiff, blocked up the passage of light 
and air passing through four windows on his wall. 


I. (1911) 21 M. L. J. 313. 2. (1899) I. L. R. 23 B. 786. 
3. (1909) I. L. R. 33 M. 327, 332 _ 4 (1904) L. R. A. C. 179 at 204. 
5 (1898) 13 I. L. R. 22 M. 251. f 6. (1886) I. L. R. 14 C. 189. 
q. (1888) I. L. R. 13 B. 252. 8. (1896) I. L. R. 20 B. 704. 
9: (1877) I. L. R. 2 B. 133- 10. (1897) I. L. R. 19 A. 259- 


1r. (1895) 1 Ch. 287, 
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Somalinga- 
muni 

Nagendrien. 


The defendants deny the plaintiff’s right to the passage of 
light and air through all the windows and his right to the man- 
datory. injunction claimed. 


The District Munsif found that the plaintiffs right to the 
passage of light through the four windows was established, but, 
curiously enough, he held that the plaintiff was, not ‘entitled to 
the passage of air through them. He said : “ Ido not think that 
this tiled portion has inconvenienced the plaintiff by making his 
house ill-ventilated, although it has darkened it.” He refused 
to grant the mandatorv injunction asked for and ordered that 
“the defendants do openin the roof in the tiled building * * *4 
sky lights * * * 2 ft. long and 14 ft. broad against the windows 
Ito 4,soas to allow enough quantity of light to fallinto the 
plaintiffs house through the said windows.” 


On appeal, the District Judge was of opinion that the plain- 
tiff had not established the right claimed by him with respect 
to the windows Nos. 1, 2, and 3, but he was of opinion that a 
satisfactory case for the issue of an injunction had not been made 
out. His reasons are “‘ (1) The issue of an injunction will pre- 
vent the defendant from using his own land for building on, 
and building sites are valuable in the locality where the parties 
reside. (2) The plaintiff can arrange to get light and air to his 
rooms by the construction of suitable sky-lights and ventilators, 
or by the constructiou of rooms upstairs. If the former course is 
adopted, he will be sufficiently compensated if he is given the cost 
of the construction of ventilators and sky-lights. If the latter 
course is adopted, the compensation will be the cost of the'con- 
struction of the upstair rooms, less the value of the downstair 
rooms which can stili be used as godowns or store-rooms.” 


After appointing a Commissioner to make a local inquiry 
and to preparean estimate as to the cost which would be in- 
curred, the District Judge gave the plaintiff a decree for Rs. 100 
damages, the amount of the difference between the cost of the 
construction of the upstair rooms and the value of the downstair 
rooms, the plaintiff having objected that the erection of sky-lights 
and ventilators would prevent his building an upstair room. 
The plaintiff appeals againt this judgment. He attacks the 
finding of the judge negativing his right with respect to the 
window No. 4, and also contends that a mandatory injunction 


id r 
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shotld have been granted to him. The - defendants have pre- 
ferred a memorandum of objections in which they deny the 
plaintiffs right altogether, and their vakil has argued that in 
case the plaintiff's right be upheld and the course pursued by the 
District Judge to protect his right be considered inappropriate, 
the District Munsif’s direction that the defendants do put up 
the sky-lights in their new building should be restored. The 
learned judge’s decision is based on the authority of Kallian 
Dass v. Tulsi Dass,* where Parsons and Ranade JJ. upheld 
the judgment of the lower court in tliat case, refusing injunc- 
tion to the plaintiff and awarding only damages, although 
the plaintiff's right to light and air was obstructed by the defen- 
dant’s building. The ground on which the refusal of injunction 
was justified is not, however, elucidated in that case, the learned 
Judges merely observing: “The District Judge has given 
good and sufficient reasons for not granting an injunction in 
the present case.” Tke reason given by the District Judge 
was that the injury caused by the obstruction was not so 
“large, material and substantial ” as to entitle the plaintiff to 
aninjunction. That judgment isnot an aithority which can 
sustain the view taken in the tower appellate court in this 
case. The guantum of injury caused to the plaintiff was taken 
as the test there. The finding in this case is that the obstruc- 
tion caused by the defendant’s building has darkened the plain- 
tiffs house. The case of Kallian Dass v. Tulsi Dass! is no 
authority for the position that injunction can be refused on the 
ground that the plaintiff may remedy the mischief caused by 
the obstruction by making structural alterations with respect to 
his own building. 

Mr. Ananthakrishna Aiyar, for the respondent, contends 
‘that in India injunction is a remedy which can be granted only 
in exceptional cases and that the award of damages is the relief 
to which the plaintiff is generally entitled. We are, by no 
means, Prepared to accede to this contention or to agree that 
there is ‘any difference between the law of England and that in 
India with respect to the granting of an injunction in cases of 
obstruction of easement to light and air—see Boyson v. Deane? ; 
Dhumpibhat Cowasji Ummgar v. Lisboa?;, Sultan Nawab Fung v. v. 


1. (1899) I.L.R. 23 B. 786. 2. (£899) ILL.R. 22 M. 251. 
3. (1886) I.L-R. 13 B. 252. 


* 6 . 
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Rustomji Nanabhat.1; Ramanjulu Naidu v. Aparanj? Ammial?; 
and Esa Abbas Sattv. Yacoob Haroon Satt.? But we do not consider 
it necessary in this case to decide this general question, as it is not 
contended that the nature of the injury is so immaterial that 
com pensation by award of damages will be an adequate remedy. 
In our opinion the plaintiff is entitled to an injunction, 
unless it can be held that, though the injury itself is so serious 
as to make his building practically useless to the plaintiff in its 
present condition, stillthe plaintiff can be required to make 
alterations which would remove the injury. The character of 
the obstruction is such that its consequence isto darken the 
plaintiff's house so as to make it uncomfortable and in fact 
useless, and therefore damages would not be an adequate com- 
pensation. Our attention has not been drawn to any authority 
for the position that the possibility of making alterations in the 
plaintiff’s building so as to provide fresh sources of light and air 
would entitle the defendant to resist the granting of an injunc- 
tion. To permit him to raise such a defence would be to allow 
him to take advantage of his own wrong and to compel other 
persons to change their own buildings to suit his convenience. 
A similar argument was rejected by Fletcher J. in Anantha- 
nath Deb v. Galstaan. There it was contended that the plaintiff 
could, by making internal alterations, improve the light coming 
thereto, and that an injunction should not, therefore, be granted, 
thé learned Judge characterising, the argument as irrelevant and 
citing the following observationsof Lord Davey in Colls v. Home 
Colonial Stores’ Limited*®:— 


“ The mode in which he (the plaintiff) finds it convenient 
to arrange the internal structure of his tenement does not affect 
the question. In KERR on Znjunctions, 4th edition, p. 143, it 
is stated: ‘Nor is it any answer to say if a man’s ancient 
lights be interrupted, that there are remedies which he can 
provide for himself by making changes in his own house.’ The 
alterations required in this case are not so trivial as to justify 
the supposition that the defendants were: entitled to expect 
that the plaintiff would make them as an act of common 


I. (1896) LL.R. 20 B. 704. 2 (1911) 21 M.L.J. 313. 
3. (1909) LLR. 33 M. 327. 332 4. (1908) I.L.R. 35 C. 661. 
5. (4904) L. R. A. C, 179 A.L. 204, 
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neigbourly courtesy or to make the demand of the injunction op- Muthu- 


: : krishna 
pressive on the defendant.” Aiyar 
Y. 
Mr. Ananthakrishna Aiyar’s suggestion that the District Somalinga- 


: R : f : : i 
Munsif’s direction that the defendants .might be permitted to Nagendrien. 


put up sky-lights in their own building for the benefit of the 
plaintiff’s house might be adopted is equally objectionable. The 
plaintiff cannot be asked to` give up ancient lights because the 
defendant is willing to provide fresh lights for him in another 
way. In Dentv. Austin Mart Company, Sir W. Pagewood, Vice- 
Chancellor, dealing with a similar argument, observed at p. 251: 
“Then, lastly, there was the suggestion of glazed tiles—often 
made and never listened to by the court. A person who wishes 
to preserve his lights has no power to compel his neighbour to 
‘preserve .the tiles, or a mirror which might be better, or to keep 
them clean, nor has he covenants for these purposes who take 
without notice; and, therefore, it is quite preposterous to say : 
‘Let us damage you, provided we apply such and sucha remedy.’ 
Therefore, the defendant properly stands upon his own right 
and declines to rely upon the degree of consideration which his 
neighbour may from time to time shew towards him. The ques- 
tion comes simply back to this: Is there substantially an inter- 
ference with comfort? Is there a substantial diminution of light 
for carrying on work?” We might observe, besides, that the 
Munsif’s decree does not provide for the plaintiff's right to air 
but only to light. 


Mr, Ananthakrishna Aiyar further contends that the injunc- 
tion asked for should not be granted as it would inflict a greater 
injury on the defendauts than the benefit it would confer on the 
plaintiff. There is nothing to show that this would be soas a 
fact. But assuming it to be, it is, in our Opinion, no answer to 
the plaintiff's claim. A party causing an injury to another can- 
not object to appropriate relief being granted to his opponent, on- 
the ground that he would suffer serious injury by being compel- 
led toundo his own mischief. The cases where the relative 
inconveniences of the parties may be balanced are suc- 

-Cinctly stated thus in Hucu on Injunctions, S. 865, p. 824 :— 
“ When the alleged nuisance consists in a diminution of 
light and air to plaintiff's building but no serious or irreparable 


T L.R. 2 Eqs, p. 238. 
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injury is shown, the court may balance the relative incon- 
venience to the parties which would result from its inter- 


Sotdalingas ference and may refuse the injunction, especially when the plaia- 
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tiff’s only right is as a tenant from year to year and when he has 
already received noticeto quit”. The case of the Skamnag gur 
State Jute Factory, Limited v. Ram Naratn Chatterjee*, relied on 
for the respondents, was one between co-owners of the same land, 
and the rules applicable to an injunction in such a case are not 
the same as in the present case. 

We may observe that we are unable to agree with the Judge 
that there is any difference in the applicability of the law to 
intending builders in cities. See KERR on Jnsunctions, p. 142. 

We set aside the decrees of the courts below and direct 
that the defendants do remove the building marked A G in 
the plan attached to the Munsit’s decree or so much thereof as 
obstructs the free passage of light and air to plaintiff's windows 
Nos. 1, 2 and 3. The plaintiff will have three-fourths of the 
costs of this litigation in all the courts. 

The memorandum of objection is dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Spencer. 
Govindaswamy Naidu .. Appellant* 

.. (Prisoner). 


Penal Code, Ss. 419, 511—Railways Act, S. 112—Travelling with a forged 
Pass. 

A person who travels with a forged Railway pass, but who has not been 
proved to have shown the pass to a Ticket Examiner or other Railway offi- 
cial before the completion of his journey can only be convicted ofan attempt 
under Ss. 419 & 511, I. P. C. 

The conviction under S. 112 of the Railways Act confirmed. 

Appeal from the order of the Court of Sessions of the Coim- 
batore Division in Case No. 125 of the Calendar for 1910. 
The appellant was unrepresented. 
The Public Prosecutor (C. F. Napier) for the Crown. 
The Court delivered the following 
JUDGMENT :—The appellant has been convicted of cheat- 
: ing by personation (S. 419, I. P.C.) and of an offence under 


17 th July, 1911. 





© Cr. A. 159 of I9II. 
I. (1886) 1.1. R. 14 C. 189. 
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“ 


S. 112 (a) of the Railways Act, It is not denied that he travelled 
by the South Indian Railway from “Trichinopol, to Podlanur 
without a ticket and that on arrival at Podanur he presented.a 
forged Railway Pass made out in the-name of the “ Servant of 
Mr. Brown, Assistant Anditor”—a description which did not apply 
.and never had applied to him. The appellant in his appeal petition 
admits all this, and merely pleads that he was induced by deceit- 
ful friends to buy the Pass for a less sum than the fare would 
have amounted to. ` 
In our opinion the convictiori under S. 419, I. P. C., must be 
; changed toone of attempt only. There is no evidence to prove 
that the appellant at any time showed the pass to a Ticket Exa- 
miner or other Railway official before the completion of his 
journey, and- his presentation, of it, when challenged at Podanur, 
can only bé ‘regarded as: a dishonest attempt to induce the 
Railway Company’s servants to omit to collect the fare from him 
or prosecute him in default. The attempt was not successful. He 
has been prosécuted and the fare has been ordered to be recover- 
ed by the Railway Company out of the fine imposed. 
_ |” We therefore alter the conviction from one under S.-4:9, I. P. 
HE; to one under Ss. 419 aud 511, I.P. C., and reduce the sentence 
to six months’ rigorous imprisonment. 


The conviction and sentence under S. 112 of the Railway 
Act are confirmed. 





“IN THE JUDICIAL COMMITTEE OF THE 
“ah | . ‘PRIVY COUNCIL. | 
[ON APPEAL FROM A DECREE OF THE CHIEF COURT oF LOWER BURMA. ] 
` Present :—Lord Atkinson, Lord Robson, Sir Arthur Wilson 
and Mr. Ameer Ali. f 


Maung Pe ma , S Appellant” 
v. 5 3 ee 
Ma Lou Ma Gale . ve Respondent. 


C.P.C. (Act XIV of 1882) Ss. 42, 43—Scope of—-Buddhist Law—First suit 
Jor divorce—Second Suit for partition—No bar. . 

Ss. 42 and 43 are aimed against á multiplicity of suits in respect of the 
game cause -of action. An objection founded upon the sections should be 
treated as a preliminary point, and when no notice of the point is given by 
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“Maung Pe ‘the defendant either in the defence, or at the trial, or in the grounds of 


v. 
Ma Lon 
Ma Gale, 


appeal first delivered, she should not be allowed to raise it subsequently 
except upon terms which would indemnify the plaintif for the defendant's 
omission to raise it at the proper time. 


A Buddhist husband first sued his wife for divorce on the gronnd of 
misconduct. - The wife denied the misconduct but eventually consented to 
a decree for divorce. The husband subsequently broughta snit for the-re- 
covery of property which he alleged his wife had fraudulently kept in her 
possession and for a partition of their joint property. The shares of the respec- 
tive parties depended according to the Buddhist law very much on the 
grounds of.divorce, ; 


Held :—The second suit was not barred by Ss. 42, 43, C.P.C., the causes 
of action for divorce and partition being different. The cause of action for 
the divorce was the misconduct of the wife, but the cause of action for 
partition was the divorce of the wife founded on that misconduct. If- the 
court should be of opinion thata petitioner has unnecessarilysevered his claim 
for partition from a claim for divorce, it may, of course, punish the plaintiff 
by the exercise of its discretion as to costs, but such a severance does not 
come within the mischief aimed at .by Ss.42 43, C.P.C., so as to bar the claim 
to a partition which may be founded on the decree for divorce itself. 

Appeal from a decree of the Chief Court of Lower Burma 
on its appellate side, reversing a decree of the District Court of 
Hanthawaddy. 

The Judgment of their Lordships was delivered by 

. Lord Robson:—This is an appeal from a judgment of the 
Chief Court of Lower Burma on its appellate side, reversing a- 
judgment in favour of the present appellant, who was plaintiff 
in the action, and directing that his suit be dismissed with costs. 
The respondent did not appear on this appeal. 


The appellant and respondent were Burmese Buddhists, and 
up to the 6th June, 1907, were husband and wife. Some time 
prior to that date the husband filed a suit against the respon- 
dent for dissolution of the marriage. 

The alleged ground of divorce was that the respondent had, 
by sundry fraudulent devices, stolen certain jewels which were 
the property of the appellant. The question as to whether or 
not this is an adequate ground for a divorce according to Burmese 
Buddhist Law has not been argued either in the courts below 
or here, and their Lordships express no opinion upon it. It is 
sufficient to say that the divorce was granted, and its validity is 
not contested. The present dispute is concerned solely with the 
claim of the appellant to have the property in which the spouses 
were interested distributed or dealt with according to Burmese 
Buddhist Law. ea 
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: The first point in dispute is whether the divorce was by 
inutuai consent, or was granted on the fault of the wife. The 
husband filed his claim in January, 1907. I» it he set forth the 
respondent’s alleged offence and he prayed for his decree on that 
ground alone. The respondent thereupon filed her defence, deny- 
ing the allegations astoher misconduct and asking that the 
suit be ‘dismissed with costs. Witnesses were summoned, but on 
the day fixed for hearing the respondent abandoned her defence 
and, although continuiugto deny her guilt, consented to a 
divorce. Judgment was thereupon given on the 6th June, 1907, 
for a decree “as prayed for.” 

Afterwards, in August, 1907, the appellant brought the pre- 
sent action for the recovery of his property which he alleged 
his divorced wife still fraudulently kept in her possession, 
and for a partition of their joint property. The shares to which 
the parties would be respectively entitled under the partition 
would vary according to whether the divorce had been granted 
on the ground of a matrimonial offence or had been arranged by 
consent, and the respondent contended that, under the circum- 
stances above stated, the divorce had been by consent and had 
not been granted by reason of her fault, The District Judge 
found in favour of the appellant on this point, but the Chief 
Court have cast some doubt upon that finding, although in 
view of their decision on another point in the case, which is 
dealt with later on, they did not think it necessarv to discuss it 
fully. Their Lordships, however, think it desirable to state 
that they agree with the judgment of the District Ju dge on this 
point. Although the respondent at the last moment abandoned 
her defence and consented to the decree, she certainly ought not 
to be put in the position of an innocent wife who has contract- 
ed for a divorce on an equal footing with her husband. If she 
had invited her husband to enter into such an agreement before 
he began his action, he would have been at liberty to refuse and 
to have insisted upon a decree establishing her guilt, in order 
to determine the basis upon which the subsequent partition 
should take place, and he was certainly placed in no worse 
position by the fact that he was.obliged to bring the action in 
order to secure relief. The proceedings at law disclose. not an 
agreement between husband and wife, but a claim by the hus- 
band on a specific ground to which the wife in effect submitted. 


Maung Pe 
D, i 


Ma Lon 
Ma Gale, 
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Máuug Pe The ground on which the Chief Court set aside the decree 
Ma Low of the District Judge in the present action, was that the appel- 
lant had no right to a partition of property unless he asked for 

it in the action for divorce. : 


There has been some conflict of decisions in the ` Burmese: 
courts upon this point, and the Chief Court held, on this ap- 
peal, thatthe matter being one of procedure must be deter-. 
mined by the Civil Procedure Code, Sectious 42 and 43. 

Those sections are aimed against a multiplicity of suits in 
respect of the same cause of action and, shortly stated, they 
enact that if a plaintiff fails to sue for the whole of his claim or 
remedy in respect of a particular cause of action, he shall not 
afterwards sue in respect of the portion so omitted or relin- 
quished, l , 

It is to be observed that the objection founded upon these 
sections should have been.treated asa preliminary poiat, but no 
notice of it was given by the respondent in the present action, 
either in her defence, or at the trial, or in the grounds of appeal 
as first delivered. Under . these circumstances, their Lordships 
are of opinion that she was too late to raise the point in the Court 
of Appeal except upon terms which would have indemnified the 
appellant for her omission to raise it at the proper time. : s. 

' With regard, however, to the point itself, their Lordships 
are of opinion that Ss. 42 and 43 of the Civil Procedure Code 
were: not intended to bar an action like the-present. The cause 
of action for the divorce was the misconduct of the wife, but the 
cause of action for the partition was the divorce of the wife found- 
ed on that misconduct. The partition may, no doubt, be treat- 
ed as relief consequential upon the divorce, and therefore dealt 
with inthe same suit, but the evidence is different, and. the 
ground of divorce must be first and separately provedas a distinct. 
cause of action: before any question of partition can properly 
arise, ‘There is, therefore, not necessarily any hardship on: the 
defendant in severing the two matters. Indeed it may, and 
genera.ly would, be the more convenient course’ finally to settle 
the question of the divorce and the misconduct before entering 

- upon the enquiry as to partition which would be altogether un- 
necessary if the decree were refused, or would be put on a diff- 
erent basis if the misconduct were disproved. If the court 
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‘shduld be of Opinion that a petitioner has unnecessarily severed 


his claim for a partition from his claim for a divorce it may, of 
course, punish the plaintiff by the exercise of its discretion as to 
costs, but their Lordships are of opinion that such a severance 
does not come within the mischief aimed at by Sections 42 and 43 
of the. Civil Procedure Code so as to bar the claim to a partition 
‘which may be founded on the decree for divorce itself. 
` Their Lordships will therefore humbly advise His Majesty 

that this appeal ought to be allowed, the decree of the Chief 
Court set aside, and that of the District Court restored, with costs 
in both courts. 

The respondent will pay the costs of the appeal. 

Bramall and White :—Solicitors -for appelant 

The respondent did uot appear. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice ‘Spencer. 


H. M. Abdul Razack Saib -. Petitioner * 


(Accused tn C. C. No. 
30731 of 1910 on the file 
of the Court of the Presi- 

`- dency Magistrate, 

' Georgetown). 


Cr. P. Ca SS. 195, 537— Want of sanction— Mere irregularity. 
A conviction,is not vitiated by the abseuce of the preliminary sanction 
required under S. 195 of the Cr- P. C. in the absence of any prejudice to the 


party even though it be that objection for want of sanction was taken by 
the accused before the trial. 


‘Petition under Ss. 435 and 439 of the Cr. P. C. praying the 
High Court to revise the judgment of the Second Presidency 
‘Magistrate, Georgetown, Madras, in C. C. No. 30731 of rgro. 


Mione Pe 


Ma Lon 
Ma Gale. 


Abdul 
Razack 
Say 


Emperor, 


On the sth June Igro the accused falsely charged one | 


Abdul Razack Saib before the Police of the B Station of the 
city of Madras with having committed housebreaking by day 
punishable under S. 454, I. P. C., knowing that there was no 
just or lawful ground for stich charge against-the said Abdul 
Razack—S. 211, I. P.C. On the 14th June rozo he also filed a 
a ee a 


ue “Gc R. C. No. 138 of gtr. . ___. , 18th July rorr. 


1C. R.P. No.107 of Ig. 
è 7 bd 


Abdul. 
Razack 
Saib 
V. 
Emperor. 
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complaint in the Presidency Magistrate’s Court. The Police in- 
vestigated the case and came tothe conclusion that the com- 
plaint was false and struck off the case. The Sub-Inspector 
referred the case to the Commissioner of Police who ordered 
that the prosecution of the accused should be considered. ‘The 
Sub-Inspector obtained the premission of the Presidency Magis- 
trate to investigate the case and as the result of his investiga- 
tion put ina charge sheet against the accused. The Presi- 
dency Magistrate found the accused guilty under the first por- 
tion of S. 211, I. P, C., and sentenced him to pay a fine of Rs. 50 
and in default to suffer rigorous imprisonment for 3 months. 


S. Kvrishnamachartar for petitioner. 
The Crown Prosecutor—contra. 
The Court delivered the following 


JUDGMENT :—It is-argued by the petitioner’s vakil that 
inasmuch as‘the petitioner preferred a complaint to the Presi- 
dency Magistrate after his complaint to the Police had been 
enquired into, the Presidency Magistrate’s sanction for prosecu- 
tion was necessary under S. 195, Cr. P.C., and its'absence vitiates 
the proceedings. 


Assuming for the sake of argument that the Magistrate's 
sanction was necessary its absence does not entail the reversal of 
the conviction unless it is shown to have occasioned a failure of 
justice which has certainly not been proved in the present case. 
This appears clearly to be the meaning of S. 537, Cr. P. C., and it 
has been so interpreted in Perumal Naidu v. Emperor’. The 
petitioner’s vakil seeks to distinguish the latter case on the 
ground that there the objection was not taken when the case under 
S. 211, I. P. C., first came on for evidence. This is a point to 
be borne in mind as laid down inthe Explanation to S. 537; 
but it does not by itself indicate that any failure of justice 
occurred. 


On the merits of the case we see no reason to differ from 
the Magistrate’s conclusion. 


The petition is dismissed. 





I, (1907) I.L.R, 31 M, 80. 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim. 
Thota Narayadu Bs Petitioner * 
(Ist accused). 


„Village Magistrate—Adjournment o f case on the ground of an intended 
application to High Court for trans sfer—Practice—Procedure. 


A Village Magistrate will be acting illegally in trying an accused with- 
out granting an adjournment when the latter applies foran adjournment 
ofthe hearing for the purpose of moving the High Court for a transfer from 
the file of the Village Magistrate. 

Petition under Ss. 435 and 439 of the Cr. P. C. praying 
the High Court to revise the judgment of the Village Magis- 
trate of Kampambadu, Darsi Division, Nellore District, in Case 
No. I of 1910. 


One Bhogiam Krishnadu filed a complaint in the Court of 
the Village Magistrate of Kampambadu, in the Darsi Division of 
Nellore District, against the two accused, Thota Narayadu and 
Gopisetti. Appayya, accusing both of them with theft of 2 bags of 
castor oi] pod and leaves valued at R. 0-4-0. from the com- 
plainant’s Chitta Gunta Cheru. The Village Magistrate con- 
victed both the accused and sentenced them to undergo 5 hours’ 
simple imprisonment from 1o o'clock on the noon of 25-8-10 till 
2 o'clock. A revision petition was filed in the High Court to 
set aside the conviction and sentence passed by the Village 
Magistrate. 

V. Visvanatha Sastri for petitioner. 

Village Magistrate unrepresented. 

The Court delivered the following 


JUDGMENT:—The Village Magistrate does not appear 
in these proceedings. The affidavit alleges that the complainant 
in the case in which the petitioner has been convicted by the 
Village Magistrate is a servant of the Village Magistrate and that 
the complaint was instituted at the instance of the latter be- 
tween whom and the petitioner there has existed enmity for some 
time. The petitioner applied to the Magistrate for adjournment 
in order to move the High Court fora transfer, but the appli- 
cation was refused and the petitioner was tried and convicted 
a a ae a ee 


è Cr. R.C. No. 52 of 191I. 2oth July rgrx. 
Cr. R. P. 41 of Igir. 


Thota 
Narayadu 
v 


Emperor. 


Thota 
Narayadu 
V. 

. Emperor. 
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the same day. It does not appear that there was good reagon 
for the refusal of the adjournment, and under the circumstances 
I must hold that the Village Magistrate was not justified in 
trying the accused. The Cr. P.C. does not apply to these 
proceedings, but the facts of the case shew that there have been 
serious irregularities in the trial. I therefore set aside the con- 
viction and sentence and direct that the accused be tried by the 
Sub-Magistrate of Darsi. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arnold White, Xz., Chief Justice, and Mr. 
Justice Ayling. 


Rama Aiyar ..  Appellant* 
v. 
A. L. Palaniappa Chetty and others .. Respondents. 
Limitation Act, Art. 1—E fect of order—C.P.C., (1882), S. 283—Order 


adverse tojudgment-creditor—Subsequent purchaser Srom judgment-creditor— 
Effect of order in claim proceedings on purchaser, 


It may be that subject to certain limitations an auction-purchaser is the 
representative of the judgiment-debtor and not of the decree-holder ; buta 
person who is the assignee of the judgment-creditor-purchaser in court sale 
is bound by an order against the judgment-creditor in claim proceedings 
even though the judgment-debtor was no party to the proceedings. The 
judgment-creditor, if he is the identical party against whom an orderis made 
in claim proceedings, cannot afterwards say that heis not bound by the 
order by reason of his subsequent purchase of the property. 


An order under S. 283, C.P.C., (of 1882) need not be solely an order rela- 
ting to the right to physical possession of the property but may be with 
reference to the right to claim the property in dispute. 

Appeal from the decree of the District Court of Chingleput 
in O. S, No. 2 of 1903. 


The facts of this case were as follows :— 


The suit was for money due on a mortgage. 23rd and 24th 
defendants obtained a simple money decree ‘against the rst 
defendant, the mortgagor. In execution of that decree the pro- 
perties were brought to sale. Plaintiff, st respondent, put ina 
claim petition setting up a mortgage, and the claim was allowed 
and the properties sold subject to the mortgage. To this pro- 
ceedings the mortgagor was not made party. The decree-holders 
became the purchasers and assigned their rights tothe 25th 


* A. No. 62 of 1906. 31st Angust, Igto. 
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defendant. The plaintiff brought a suit on his mortgage. The Rema Alyse 
25th defendant raised the contention that the mortgage wasa Palaniappa 
sham transaction and that it was void with reference to para. S” 
20f S. 257-A. The plaintiff's suit was dismissed on the preli- 
minary ground that the bond was void with reference to S. 257-A. 
The High Court on appeal reversed the order and remanded the suit 
to be disposed of according tolaw. The District Judge refused 
to cousider the question of consideration on the ground that the 
order under S. 283 was final. No suit was brought within one 
year to set aside the order as provided in S. 283. The question 
was as to the effect of that order. The 25th defendant appealed. 

P. R. Sundara Atyer and C. V. Ananthakrishna Aiyer for 
appellant. 

T. R. Ramachandra Atyer and M. Narayanasawmi Atyer 
for respondents. 


C. V. Ananthakrishna Atyer :—The mortgagor was no party 
tothe claim proceedings. I am the representative of the mortgagor 
as I have purchased his rights in the property. S. 283 speaks of 
the party against whom the order was passed. The order was 
passed against the money-decree-holders who became purchasers 
of the mortgagor’siuterest. The judgment-debtor is not bound 
by the order. If the judgment-debtor is not estopped by the 
order, the purchaser of his interest is not; neither the assignee 
of the purchaser. [Chzef ¥ustice.—Why not you stand in the 
shoes of the 23rd and 24th defendants?) The purchaser 
of the property in court-auction has nothing to do with 
the decree-holder. The fact that the decree-holder is the 
auction-purchaser is merely an accident. A judgment-debtor 
who is not in fact a party to the claim proceedings does 
not, in the eye of the law, become such by reason solely of his 
being the judgment-debtor—Kvrisknaswamt Naidu v. Soma- 
sundara?, [C. %—How does this help you?] My proposi- 
tion is that neither the judgment-debtor nor the assignee 
of bis rights is bound by the order. [C. ¥.—Here it is the judg- 
ment-creditor.]. I have got the rights of the auction-purchaser 
and not of the judgment-creditor. The decree-holder may be 
be estopped by the order. The judgment-debtor is not estopped ; 
the auction-purchaser also is not. Krvtshnasawmi v. Somasundara*, 





I. (1906) I.L.R 30 M. 335 (E.B). 
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nome Aiyar has been followed in Vadapalls Narasimham., v. _Dronam 
Palaniappa Raju Seetharama Murthi. Inthe ease of a money-decree the 


Chetty. 


decree-holder has no right to the property. The auction-purchaser 
purchases new rights and he could not be identified with the 
decree-holder. The auction-purchaser was held not bound by such 
orders—Visvanath Chardu Nak v. Subbaraya Shinapa Shelli.* 
Permission to bid removes ali disabilities of the judgment-creditor 
—Rukkuie Ballab v. Brojonath Strcar*; Guruvav. Subbarayudu'; 
Mahomed Mira Ravuthar v. Sawasat Vijaya Raghunatha Gopala." 
A decree-holder who has obtained leave to bid is in the same posi- 
tion as any other purchaser—Sheonath Singh v. Fanki Prasad *; 
Iezatunnina Begam v. Partab Singh". 


A third person would not be bound by personal estoppel. 
The disabilities are merely personal. Assuming J am estopped, 
the other side cannot have anything better than what the order 
itself gives. The order simply says the respondent is entitled to be 
in possession. It does not say he has a mortgage right. If he has 
adverse possession for 12 years he can have title. Ss. 279, 281 and 
283 referred to. 

The order simply says he is entitled to possession. Ifa per- 
son is in possession the court does not inquire what is the 
right under which he is in possession. [C. ¥.—There is a find- 
ing that he is in under a mortgage.} The court has no authority 
to find that under Ss. 280-283. We should see the scope of the 
sections.T he court is entitled to gointo the extent of the mortgage 
or charge only when the claimant is not in possession—vde 
S. 282. If he is in possession the court simply declares his pos- 
session. The object of the sections is that he cannot be turned out 
in execution. Since the provisions of the section are penal, the 
section should be construed strictly. 

My contention that the mortgage was not supported by 
consideration is not inconsistent with the order that the respondent 
is in possession. 

"The consideration consists of two parts:—(r) the unadjusted 
decree as to which I am precluded from objecting in consequence 
ee ae eg eG ee ee ee 


I. (1907) I.L.R. 21 M. 163. 2. (1890) I.L.L. 15 B. 290. 
+ 3. (1879) I. L. R. 5 C. 308. 4. (1890) 1.L.R. 13 M. 366. 
5- (1899) 23 M. 227 (P.C.) 6. (1888) I.L.R. 16 C. 132. 


7. (1909) I.L.R. 36 I.A. 203 S.C. 31 A. 583. 
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of the decision of the High Court ; (2) another mortgage which, I Rama Aiyar 
submit, was non-existent and regarding which my mouth should Palaniappa 
not be closed by the District Judge. So there is partial failure of oe 
consideration. 


T. R. Ramachandra Atyer for the respondents :—The conten- 
tion of the other side is, the whole is a sham. The present posi- 
tion of one portion being sham is neither in the written statement 
nor in the memorandum of appeal. The court had the property 
sold subject to the mortgage. The moment he buys, how can the 
purchaser become vested with powers not possessed before? The 
decree-holder was a party to the claim petition. By becoming 
the purchaser he cannot have higher rights. Vishvanath Chardu 
Natk v. Subbaraya Shinapa Shethi* goes to say that the auction 
purchaser is not the representative of either party the judgment- 
debtor or the decree-holder under S. 244. It was not necessary to 
decide the question in that case—Sandhu Targanar v. Hussain 
Sahib?. The purchaser from a decree-holder who is a purchaser of 
the property is a representative of the decree-holder under S. 244,C. 
P.C.— Krishna Satapasti v. Saraswatula Sambastva Rao?.A decree- 
holder-purchaser and a purchaser from him are representatives of 
the decree-holder. A stranger purchaser is not. If the claim is 
disallowed, can the claimants agitate the matter again after one 
year? Mutuality is needed. But on the other hand it has 
been held in Memaganda v. Paresha + that the claimant cannot 
claim after one vear. This is the converse of the position. The 
reverse would be the logical consequence of the contention of 
the other side—Krzshnabhupatt Devu v. Vikrama Devu *; 
Saratchander Dy. v. Gapalchunder Lala’. As to the second point 
see S. 283. The absurdity of the position isa trespasser in pos- 
session would be confirmed in possession as against the decree- 
holder because the question of title ought not to be gone into— 
Sardhart Lal v. Ambika Parshad”; Punchanun Bundopadya v. 
Rahtva Bibu’. According to the other side a hypothecation is 
better than a usufructuary mortgage, though the latter has 
possession and being in possession is better than being without 
it. 


x. (1890) I.L.R. 15 B. 290. 2. (1904) LL.R. 28 M. 87. 
3. (1908) I.L.R. 31 M. 177. 4. (1897) I.L.R. 22 B. 640. 
5. (3894) LLR. 18 M. 13. 6. (1892) I.L.R. 19 I.A, 203. 


7e (1888) I. L. R. 15 C. 521. 8. (1890) 17 C. 771 


Rama Aiyar 
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C. V, Ananthakrishna Atyar in reply:—Sardhart Lal v. 


Palaniappa Ambika Parshad + was not a case of usufructuary mortgage. It 


Chetty. 


is noanswer to my contention based on S. 280. Even in the 
case of a trespasser, if he putsin a claim, his possession should 
be left intact. The clear wording of Ss. 280 and 282 cannot be 
frittered away by S. 283. The existence of a registered deed 
and all other evidence goes only to show possession. In this case 
there is no right in the property in the decree-holder, the 
decree being a-money-decree. The purchaser gets only the 
rights in the property of the judgment-debtor. 

The Court delivered the following. 

JUDGMENT .—The Chief ‘Fustice:—The question which 
we have to decide in this appeal is whether it is open to the 
appellant to impeach the validity of the mortgage on which the 


„suit is brought. The question arises in this way. The suit is by 


the mortgagee. The rst defendant is the mortgagor. Defen- 

dants Nos. 23 and 24 held a money-decree against the mort- 

gagor, and they attached the mortgaged property. The mortgagee 

put in a claim under S. 278 of the Civil Procedure Code. The 

mortgagor was not a party to those proceedings. On the hearing 

of that claim the mortgage was attacked by defendants Nos. 23 

and 24 on two grounds. It was attacked on the ground that it 

was invalid because the provisions of S. 257-A of the Code had 

not been complied with, and on the ground that it was a sham. 

Notwithstanding that the mortgage was impeached on the 

grounds I have stated, the claim of the mortgagee was upheld. - 
Defendants Nos. 23 and 24 became the purchasers at the court 

sale held under the order made in the proceedings under S. 278; 

they afterwards assigned their rights to the 25th defendant who 

is the appellant before us. Now the present suit is by the mort- 

gagee, and he seeks to recover the money due to him from the 

mortgagor by sale of the mortgaged property. The 25th defen- | 
dant seeks to impeach the validity of the mortgage. 

One of the issues raised in the suit was whether the 
mortgage was bad because the provisions of S. .257-A of the 
code had not been complied with. The court of first instance 
held it was. The matter came before this -court-on appeal, 
and with-tegard to this question this court took a- different: view 


1. (1888) IL.L.R. 15 C. 521. 
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front that of the court of first instance and held that S. 283 Rama L- Aiyar 
barred the rights of defendants Nos. 23, 24 and 25 to raise the palku iapná 
‘question of the validity of the mortgage with reference to the Chetty. 
provisions of S. 257-A, because they failed to bring a suit Siet 
within one year from the order made in the claim proceedings. 
They held against the 23rd and 24th defendants on the conten- 
tion which they raised that they were entitled on the ground of 
minority to escape the operation of this provision of the law of 
limitation.. 

Now it is conceded by Mr. Ananthakrishnier, who 
argued this appeal on behalf of the appellant, that the grounds 
of the decision of this court, to which I have just referred, are 
equally applicable to the question. which we have to consider 
here, that is to say, the question whether the appellant is entitled 
to impeach the mortgage with reference to the provisions of 
S.257-A, and on the ground that itis a sham. The parties 
against whom the order referred to in S. 283 of the Code of Civil 
Procedure was made were the ‘judgment-creditors of the 
mortgagor (defendants Nos. 23 and 24), and the 25th defendant 
derived his title by assignment from them. ‘The contention on 
behalf of the appellant was that, although the order was made 
against the parties from whom the 25th defendant derived his title 
inasmuch as these parties were the purchasers at court auction, 
the appellant had become relieved of the disability imposed by the 
provisions of S. 283 of the Civil Procedure Code and clothed. 
himself with all the rights of the judgment-debtor. One of 
these rights was the right to say :“ As I was not a party to the 
claim proceedings, I am not bound thereby.” 


Now that is the argument which is advanced by the appel- 
lant, and it seems fo me it cannot be supported on principle or 
by authority. The policy of the section isclear It is stated 
in the case to which Mr. Ramachandra Aiyar referred, z.e., Sard- 
hart Lal v. Ambika Prashad', that the object to be secured was 
speedy settlement of the questions of title raised in execution. And 
as regards the policy of the section I fail to see that the circum- 
stances of this case give the appellant any special claiin for consi- 
deration. It may be that the auction-purchaser is the representa- 
tive of the judgment-debtor and not the decree-holder, but that 


I. (1888) I. L. R. 15 C. 521. 
* 8 ; e 
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Besa tye is a proposition which can only be accepted subject to ceftain 
Palaniappa limitations. I need only refer to the decisions in Sandhu Tar ganar 


Chetty. 


` Chief 
_ Justice. 


v.Hussain Sahib) and Krishna Satapastt v. Saraswatula Sambasiva 
Rao?, The proposition, as it seems to me even if we accept it, can 
have no application to a case where the parties against whom the 


. order was made under the claim proceedings are the identical 


parties who claim to have the benefit of standing in the shoes of 
the judgment-debtor. They are more or less the parties against 
whom the order was made because they have the right to say 


(assuming they have the right)“ we stand in the shoes of the 
judgment-debtor.” 


Coming to the decision of the Full Bench in Kreshnasawmd 
Natdu v. Somasundaram Chettiar’, what was held there (so fac as 
is material to the question we have to consider) was that the 
judgment-debtor who is not in fact a party to the claim proceed- 
ings Coes not in the eye of the law become such by reason solely 


of his being the judgment-debtor. That does not help the appel- 
lant. aft 


We were also referred to the decision in Vadapalld Narastm- 
kam v. Dronam Raju Seetharama Murtht*. There, following the 
principle of the decision of the Full Bench, it was held that the 
claim under S. 28r was uot conclusive against, or in favour of, the 
judgment-debtor under S. 283 of the Code unless he was a party 
to the proceedings in which the order was passed. The other 
case—Guruva v. Subbarayudu’—certainly does not help the 
appellant because, as it seems to me, it does not carry him so 
far as the decision of the Full Bench. ‘Then with regard to the 
other two cases—Mahomed Mira Ravuthar vw. Sawasat Vijaya 
Ragunatha Gopalar® and Mahtbir Pershad Singh v. Macnaghten" 
—I think neither of these authorities supports the proposition 
which Mr. Anantakrishnier asked us to accept. So much for 
the first point. 


The second point is this. It is said that, assuming that the 
appellant is estopped because the defendants Nos. 23 and 24 are 
estopped, the order on the claim petition is not an adjudication 





_I. (1904) I. L. R. 28 M. 87. 2, (1908) I. L.R. 31 M. 177.° 
3- (1906) I. L. R. 30 M. 335. 4. (1907) I.L.R. 31 M. 163. 
5. (1890) I. L. R. 13 M. 366. 6 (1899) I. L. R. 23 M. 227, 


7 (1889) LL. R.16 C. 682. 


PART XV.| THE MADRAS LAW JOURNAL REPORTS. 763 


as regards the question of the validity of the mortgage. It is Rania Aiyar 
argued that the order in the claim proceedings merely deter- Palaniappa 


mines the question of physical possession and does not determine, 


and was never intended bythe Legislature to determine, any = 


question of title. Now if we turn to S. 283 of the Civil Proce- 
dure Code we find the words “the party against whom an 
order under S. 280, 281 or 282 of the Civil Procedure Code is 
passed may institute a suit to establish the right which he 
claims tothe property in dispute, but, subject to the result 
of such suit, if any, the order shall be conclusive” Surely that 
means the order with reference to the right to claim the property 
in dispute and not the order with reference to the fact as to 
whether Æ or B was in physical possession at the time the 
order was made. If we turn tothe order made by the learned 
Judge in the claim proceedings, it becomes clear that on one side 
the title under the mortgage was asserted and on the other side 
the title under the mortgagor was denied on the ground that the 
mortgage was fraudulent. And the learned Judge holds—I quote 
his language—“I must hold, therefore, that Exhibit C has been 
executed for consideration, notwithstanding that the date of Exhi- 
bit C compared with the dates referred by the counter-petitioners? 
vakil in connection with their suit against Chockalinga Pillai 
seems to show that Exhibit C ‚was executed in that connection. 
In holding that Exhibit C is a genuine document I also consider 
the evidence relating to possession which Iam going to refer 
to.” The learned Judge adjudicates upon this very question in his 
order, although it is true that the actual words of his final order 
are: “That, however, does not interfere with the finding to which 
I now come, that Palaniappa Chetty is in possession of the pro- 
perty mortgaged to him by Exhibit C.” Ithink that must be 
taken as to whether he was in possession as the party entitled to 
possession,.that is to say, in'possession by reason of the mortgage 
which he set up as the basisof his claim. 1 think, therefore, the 
points which have been taken fail. 


As regards the merits, Mr. Ananthakrishnier did not think 
it necessary to contest the finding of the lower court. 


The result would be that the appeal is dismissed with costs, 


Ayling J.—I agree. 


Chetty. 


Chief (72 
Justice. 


Salimamma 
v. 
Valli 
Husanabba- 
Beari. 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Sundara Aiyar and Mr. Justice Ayling. 


Salimamma and another © Appellants* 
it n o O (Respondents) 
Vali Husanabba Beari Respondent 
(Petitioner). 


. C.P.C., S. 353— Appeal—Statute—Construction—Right of appeal not a 
matter of procedure. es 
A right of appeal is not a mere matter of procedure aud must be 
governed by the law in force atthe time when the proceedings in the 
Original Court commenced ; and cannot be taken away by a new. Procedure 
Code passed after the institution of the proceedings in the original court. 
Appeal from the order of the District Court of South Canara 


in Insolvency Petition No. 1 of 1902. 
Ramanatha Shenat for appellants. 
_ K. Narayana Rao for respondent. 
The Court delivered the following ~ 
. JUDGMENT :—This is an appeal from the order of the 
District Court of South Canara in the proceedings in the insolven- 
cy of one Valli Hussanabba. The insolvent claimed to set off 
the amount of a ‘decree debt in A. S. No 269 of 1907 of this court 


‘due to him from a creditor against a debt due by him to the 


creditor. The District Judge disallowed the set-offon the ground 
that the decree iri A. S. No. 169 of fgor was really obtained by the ' 
insolvent as trustee fora wakf, while the debt due to the credi- 
tor was owed by him personally. On appeal from his order un- 
der'S. 353 of the Civil Procedure Code preferred by the insolvent, 
this court set it aside in the following terms:—“ It is objected 
for the respondent that S. 247 of the Civil Procedure Code has 
no application because the parties do not occupy the same 
character. T here is nothing in the decree to shew this. We, 
therefore, reverse the order of the District Judge and remand the 
matter for disposal according to law.” On remand the Judge 
was again of opinion that the decree debt in A. S. No. 169 of 
igor was due to the insolvent, not as his own property, ‘but in 
his character as trustee, and considering himself not precluded 
from deciding the question afresh by this court’s order of re- 


mand, disallowed the set off. The present appeal is from the 
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sécond order of the Judge. Mr. Narayana Rao has raised a pre- A i 


liminary objection to the maintainability of the appeai on the 
ground that under S. 46 of the Provincial Insolvency Act po ap- 
peal lies against an order refusing a set-off except with the leave 
of the District Court or of the High Court, which has admittedly 
not been obtained in this case. Mr. Shenai for the appellant 
contends that as the insolvency proceedings commenced before 
the present Act came into force the right of appeal must be 
regulated by. S. 353 of the repealed Civil Procedure Code which 
was in force at the commencement of the proceedings and that 
this court decided on the former occasion that an appeal lay 
against the Judge’s order under S. 353 of the Civil’ Procedure 
Code. We are of opinion that the appellants’ contention 
must be upheld. The point is really concluded by the 
decision of the Privy Council in Zhe Colonial Sugar, Refin- 
ing Company, Limited v. Irving’ where a similar question 
arose in ag appeal from the Supreme Court of Queensland. 
The Judicial Committee held that a right of appeal is not 
a mere matter of procedure and must be governed by the law in 
force at the.time when the proceedings in the original court 
commenced, observing that “to deprive a suitor in a p-nding 
actioa of an eppeal to a superior tribunal which belonged to bim 
as of right is a very different thing from regulating procedure.” 
That decision was followed by this court in C. M. S.A. 21 of 
1910, Kalinga Hebbarav. Narasimha -Hebbara,? when the question 
arose as tothe maintainability of second appeal against an appel- 
late order passed under the section corresponding to S. 310-A of 
the repealed Procedure Code, the application under S. 310-A 
having been presented while the latter code was in force. The 
same principle was applied by the Bombay High Court in Mana 
y. Shahu? to the converse case of aright of revision not exist- 
ing under a repeated statute being given by a new one. It is also 
embodied in S. 6, Clause (c}, of the General Clauszs Act X of 1897 
which enacts that “ where this Act or any Act of the Governor- 
General in Council or regulation made after the commencement 
of this Act repeals any enactment hitherto made or hereafter 
to be made, then, unless a different. intention appears, the 
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Shims appeal shall not affect any tight, privilege, obligation or liability 


Valli 
Husanabba 
Beari. 


acquired, accrued or incurred under any enactment so repealed.” 
We must, therefore, overrule the preliminary objection: On the: 
merits we are of opinion that the order of the District “Judge 


‘cannot be sustained. It is clear to us that this court in its former 


order decided that the objection to the applicability of S. 247 of 
the Civil Procedure Code was not valid. The reason given was 

that the decree in A. S. No. x69 of 1901 did not show that the in- 

solvent did not hold the same character with respect to the debt | 
due to and byhim. Mr. Narayana Rao urges that the judgment 

in A. S. No. 169 of rgor does show it and that the judgment was 

unfortunately not before this court when the order was passed. 

That may be the fact, but the order was not set aside by review 

or otherwise and is binding on the parties. We must, therefore, 

hold that the insolvent is entitled to the set-off claimed, and set 

aside the order of the lower court and remand the case for fresh 

orders being passed according tolaw. The costs of this appeal 
will abide the result. 


IN THE HIGH COURT OF JUDICATURE.AT MADRAS. 
Present :—Mr. Justice Sundara Aiyar. 


Abdul Rahiman T je .. Appellant 
2 (Prisoner). 


Penal Code, S. 489 (d)—Conviction—Essentials—Onus— For the purpose 
of being used”, meaning of. j - 

‘Per Abdur Rahim and Sundara Aiyar JJ.:—In a prosecution under 
S. 489 (d), I. P. C„ where it is alleged that the accused had any instrament 
or material solely “for the purpose of being used ” for counterfeiting any 
currency note, the onus is on the prosecution to show that the accused had 
formed in his mind the purpose or intention of counterfeiting currency notes. 

Per Abdur Rahim J.:—It may be in some cases a mere inspection of the 
articles would satisfy -the court that they are capable of being used in the 
making of the counterfeit notes. But where this is not the case, the onus 
is clearly on the Crown to prove the purpose or.intention. The resemblance 
need not be perfect, but it must be sufficient to deceive people of ordinary 


.utelligence who are familiar with currency notes, 


Per Ayiing J.:—The possession of even a single implement would be 
sufficient for a conviction if the intention ofthe accused is proved. The 
intention must in almost every case be a matter of inference dependent on. 
the facts. Where the nature of the articles is such as torender them peculi- 
arly and specially suitable for counterfeiting work, and useless for any other 
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that can be suggested, the intention to use them for counterfeiting may be 
fairly inferred, subject to rebutment by the accused. 
Per Sundara Aiyar J.:—The Crown should prove that the accused kad the 
objects for the purpose-of counterfeiting. Mere intention to make oneself 
` able to counterfeit currency notes is not enough for a conviction. The 
accused should have formed in his mind the purpose of using the articles for 
counter-feiting. : 
Appeal from the order of the Court of Session of the 
Coimbatore Division in Case No. 73 of the Calendar for 1910. 


T. R. Ramachandra Atyar for appellant. 
The Public Prosecutor (C. F. Napzer) contra, 


The Court delivered the following 


JUDGMENT :—Abdur Rakim J. :—The appellant, a young 
man of 19, has been convicted of an offence under S. 489 (d) 
Indian Penal Code, that is, having in his possession instruments 
and materials for the purpose of being used, or knowing or having 
reason to believe that they were intended to be used, for forging 
or counterfeiting currency notes. This section has been intro- 
duced into the Penal Code by Act XII of 1899 and was drafted 
apparently on the lines ofS. 235, Indian Penal Code (which 
relates to coins) though the draftsman has made certain variations 
inthe language—I mean, using the words ‘for the purpose of 
being used’ in the place of ‘for the purpose of using the same’— 
which cannot be said to be an improvement. But so far as the 
questions which we have to decide in this case are concerned, 
there seems to be no substantial difference between the two 
enactments, 


That the‘accused, when arrested in the train on a charge of 
embezzlement which had been laid against him by his employer, 
was found in possession of the articles exhibited as material 
objects, I find no sufficient reason for disbelieving. 


The question then. arises whether the possession of these 
articles coupled with the suspicious conduct of the accused when 
. seized, namely, an attempt on his part to snatch the articles from 
the constable, makes him guilty of an offence under S. 489 (2) 
of the Penal Code. No evidence was adduced before the Ses- 
sious Judge to prove that the things found or any of them are 
capable of being used or would be used for forging or counterfeit- 
ing a currency note or bank note, and although we adjourned the 
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Pade hearing of the appeal for the purpose of such evidence being atl- 


Rahiman. duced before us, no such evidence has been given. 


pene In order to establish a charge under this section, what the 
prosecution has to prove in the first place is that the machinery, 
instrument or material found in the possession of the accused 
person is such as would be used in the production of a counter- 
feit note, and if that is proved, the next - element which is to be 
proved is that the accused knew or intended that such article 
would be used for the purpose of counterfeiting currency notes. - 
It may be that in some cases a mere inspection of the articles 
would satisfy the court that they are capable of being used in 
the making of counterfeit notes. But where that is not the case, 
it is the duty of the Crown to adduce evidence of a competent 
and qualified witness who would be able to explain to the court 
the process by which the instruments or materials in question 
could be used in making a counterfeit note. I have examined 
the exhibits in this case carefully and I find myself totally un- 
able to say that any of these can be successfully used in counter- 
feiting a note, understanding the word ‘counterfeit? in the sense , 
that the resemblance mnst be such as may in circulation ordi- ' 
narily impose upon the world (see RUSSELL on Crimes, Vol. I. 
` page 211). It was suggested by the Public Prosecutor that there 
are many hill tribes in this Presidency who could be easily impos- ` 
ed upon. But the standard of resemblance must not be judged 
in the light of the intelligence of the most primitive people who . 
may be found in the country. If that were so, any piece of pa- 
per with any scrawl on it could, I imagine, be passed among 
such people as a Government currency note, No doubt the re- 
semblauce need not be perfect, but it must be sufficient to deceive! 
people of ordinary intelligence who are familiar with currency 
notes. 


Now as ‘regards the articles found, all that I should be pre- 
pared to say without the help of any expert’s evidence is that some 
of the articles may be used in reproducing portions of the de- 
signs or writings of a five rupee note on ordinary paper or similar 
substance either with péncil or ink, and there can be little doubt 
also that the accused was trying to find out how to make a cur- 
rency note. But without further evidence Iam unable to say 
that any of these articles are actually df any use in producing a 


i 
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counterfeit note. Instruments and materials which may be use- 
ful in making correct drawings of the outlines of the designs and 
figures of a currency note may be of no use whatever in manu- 
facturing counterfeit notes. On looking into ARCHBOLD’S Crimi- 
nal Pleadings, pages 764 to 766, where the English statutes deal- 
ing with similar offences are recited, it would appear that the 
paper is the most important material in the manufacturing 
of a counterfeit note, and all the papers that were found with 
the accused in the present case are files of ordinary foolscap or 
carrara white note paper. It may be that the articles found 
form the stock-iu-trade of a counterfeiter of currency notes as the 
learned Sessions Judge puts it, but such a finding must be based 
-on evidence and not on conjectures. How necessary it is that a 
matter like this should be, as it is generally required by the 
court to be, proved by the evidence of experts will be apparent 
from a reference to some of the English cases, for instance Rex v. 
Moore? and Rtdgeley’s case. I certainly do think that the Crown 
Prosecutor should have been able in this case to adduce proper 
evidence to prove that the materials found were capable of being 
used in making a counterfeit note, and his failure to do so neces- 
sarily raises a presumption against the case of the Crown.: 


I would, therefore, set aside the conviction and sentence and 
order that the prisoner be released from custody. 


Ayling J..—Appellant has been convicted of committing 
an offence under S. 489 (d), I.P.C., by possessing instruments and 
materials for the purpose of counterfeiting five-rupee currency 
notes. 

From the evidence of prosecution rst and 2ud witnesses it ap- 
pears. that on the evening of the 28th May, 1910, appellant was 
arrested in the train between Mettupalaiyam and Coimbatore by 
prosecution witness No. 2, an Ooty constable, on a charge of 
embezzlemeut. On being searched, a number of articles, marked 
as material objects in the case, were found in his pocket, which 
are said to be instruments and materials used for counterfeiting 
Rs. 5 currency notes. . l 


Four other witnesses were examined who speak to having 
previously seen appellant at Ooty under circumstances tending 
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to suggest that he was actually engaged iu the work of counter? 
feiting or preparation therefor. This evidence is in itself incon- 
clusive on the present charge; it merely tends to strengthen the 
inference of guilty intention which may be drawn from posses- 
sion of the articles found, as proved by paces witnesses 
Nos. 1 and 2. 


‘I see no reason to doubt the substantial truth af ineevidende 


of the-last mentioned witnesses, as establishing the discovery of- 
the incriminating articles on appellant’s person. ‘The rebutting 


evidence of the two defence witnesses was, in my opinion, rightly 
discredited by the Sessions Judge. 


It is, however, urged by the learned ` vakil for the appellant - 


that even accepting this evidence, the conviction is not warrant- 


‘ed. Heargues that the articles found are not sufficient in them- 


selves without the addition of other materials for the prepara- 
tion of the counterfeit- note : and, further, that it has not been 
proved that, even with such addition, it would be possible to 
manufacture a note capable of being passed. He relies in 
support of his contention -on the case of R. v. Térumal Reddy, 
reported in Weirs Criminal Rulings, Vol. I., 219. There is 


absolutely nothing in S. 489(d), I.P. C., to indicate that- 


the possession of a complete outfit for the manufacture of 
counterfeit notes is necessary to ‘constitute an offence there- 
under. AsI read the section, the possession of even a single 
implement would be sufficient, provided it were shown that such 
implement was intended to be utilised in the work of counterfeit- 
ing. This intention must, in almost every case, be a matter of 
inference dependent on the facts, particularly on the nature and 
the number of the articles found—their suitability for counter- 
feiting work and forinnocent purposes. It is always open to the 
accused person to show (ashe has not attempted to doin this 
case) that he possessed them for innocent purposes; and even if 


he does not, where the nature of the articles is consistent with . 


innocent as wellas guilty purposes, no court would draw an 


inference adverse to the accused. „Where, on the other hand; ` 


the nature of the articles is such as'to render them peculiarly 
and specially suitable for counterfeiting work, and useless for 
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any other that cau be suggested, the intention to use them for 
counterfeitiug may be fairly inferred, subject to rebutment by 
the accused. 


There may, of course, be cases where, though the ultmate 
object of the possessor may clearly be counterfeiting, the parti- 
cular articles found are of such rude or imperfect nature as to 
indicate unmistakeably that the work was only in an experimen- 
tal stage and that they could not be intended for ultilisation in 
the preparation of the finished counterfeit. The case quoted above 
was such a case jit was held that no offence was disclosed by 


the possession of rudimentary dies indicative only of experimen- 


tal work and incapable of being used to produce a passable coun- 
terfeit. The only other proposition laid down therein is that 
the possession of implemeats which, though fit for counterfeiting, 
have been broken or otherwise rendered incapable of further use, 
-does not constitute anoffence. Neither of these propositions is, 
however, of much use to the accused in the present case, or to put 
it differently, among the numerous articles exhibited, there are 
some to which neither of them can possibly be applied. Fret saws, 
and files (material objects 5 and 7) are no doubt susceptible of 
innocent use; but when, asin the present case, they are found 
together with articles unmistakeably connected with counter- 
feitiug work, it may be fairly inferred that they are intended to 
be used in conjunction with the latter, Here we have two admir- 
able tracings on tissue paper of five-rupee notes (material objects 
2a and 2b), together with an abundant supply of spare tissue 
paper. We also have a sheet of paper (material object No. 12) 
of a quality closely resembling that on which currency notes are 
printed with the description “carrara white A. P. and S.” noted 
on it in iuk. We have also numerous flat pieces of slate and zine 
(material objects Nos. 5 and 8) suitable for use in producing: the 
various impressions on a currency note, on many of which the 
said impressions have been reproduced.: Some of these (material 
objects No. 8) may represent merely practice work ; but among 
material objects No.5 are several pieces in various stages of 
preparation, in which the shaping and filing have been so excel- 
lently done, that there is absolutely no reason why they should not 
be used in preparing a counterfeit note fully capable of deceiving 
the ordinary public. There is one small zinc figure 5 which could 
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hardly be improved upon. ‘There are other pieces on which de- 
tailed work has not yet been commenced. 


A consideration of the collection as a whole leaves no doubt 
in my mind that most, if not all, of the articles contained in it 
were intended to be used in one way or another in the process of 
counterfeiting a five rupee note, while several of them are of such 
a degree of excellence as to show that the work had passed the 
experimental stage. These as well as the unworked materials 
are capable of being. used in conjunction with other tools and 
materials in the actual preparation of a counterfeit note; and I 
see mo reason to doubt that it was appelant s intention that 
they should be so used. 

The conviction ia my opinion is justified and should be 
upheld. I see no sufficient reason for reducing the sentence. l 


Abdur Rahim, J.:~As my learned brother holds ja different 
view, the case must be (place before a third Judge for 
disposal. 


This case coming on for hearing again, the Court delivered 
the following 


JUDGMENT: —In this case the sects Abdul Rahiman, a 
young man of about 19 years of age, was convicted by the 
Sessions Judge of Coimbatore of the offence of being in pos- 
session of instruments and materials for counterfeiting five-rupee 
Government currency notes under S. 489 (d) of the Indian Penal 
Code. He appealed to this court and the appeal was heard by 
Justices Abdur Rahim and Ayling. The former was opiniou 
that the offence charged against the accused had not been 
established by the evidence tendered by the prosecution, while 
the latter held that the conviction should be sustained. 
consequence of the difference of opinion between the two learned 
Judges, the case was placed before me for disposal. 


The accused was, according to the evidence for the Crown, 
arrested in the train between Mettupalayam and Coimbatore 
and on being searched a number of articles, produced before the 
court, is alleged to have been found in his pockets. It is these 
articles which are said to be the instruments and materials for 


. 6ointerfeiting five-rupee currency notes, Both the learned 
` judgés were of opinion that the accused was -arrested with the 
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atficles in his possession in the train, as alleged by the Fiche 
prosecution. Mr. Ramachandra Aiyar, who has argued the case Rahiman 
before me for the appellant, has drawn my attention to some Sundar: 
suspicious circumstances relating to the arrest and search, but êbyar J 
after full consideration I agree in the view taken .by the lower 
court that the accused was, asa matter of fact, arrested in the 
trainand that the material objects produced were found on him 


at the search, 





The question tor decisionis whether it has been proved 
that the accused was in possession of any instrument or materials 
“for the purpose of being used, or knowing or having reason to 
believe that it was intended to be used, for forging or counterfeit. 
ing any currency note.” Itis not alleged forthe prosecution 
that the accused was in possession of the objects found on him 
in the circumstances mentioned in the latter clause, “knowing or 
having reason to believe that they were intended to be used” 
by any person other than himself for counterfeiting currency 
notes. The question is whether he was in possession of any such 
articles for counterfeiting currency notes. Before the court 
could come to the conclusion that the accused had the objects in 
question for the purpose of counterfeiting, the Crown should 
establish that he had formed in his mind the purpose or in- 
tention of counterfeiting currency notes. The onus of doing so is 
on the Crown according to the language of the section—unlike 
the English Law where inthe case of asimilar offence with 
respect to the counterfeiting of Bank of England notes the onus 
is laid on the accused of proving a lawful excuse “ tor knowingly 
ha‘ ing in his custody or possession any plate, stone or other.ma- 
teri ‘or any instrument or device for engraving a bank note.” 
(See Roscor’s Criminal Evidence, p. 472). 1 may at once state that 
no e idence whatever has been adduced in this case, either that 
the 1 \aterial objects in evidence are actually of any use in produ- 
cing. counterfeit note or that the accused had them in his pos- 
session for the purpose of counterfeiting notes. The prosecution 
chose to leave it to the court to come to a judgment on the for- 
mer question by means of the knowledge possessed by the pre- 
siding judge, and, I take it, it expected the court also to pre- 
sume the purpose and intention of the accused from the nature 

~of the instruments in his possession. I can find nò justification for 
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pursuing such a course in this case. The result was that while 
Ayling J.. was able, of his own knowledge, to come to the conclu- 
sion that “most if not all of the articles contained in it (in the 
accused’s pockets) were intended to be used in one way or ano- 
ther in the process of counterfeiting a five-rupee note while 
several of them are of such a degree of excellence as to show 
that the work had passed the experimental stage” and that 
“these as well as the unworked materials are capable of being 
used in conjunction with other toolsand materials in the actual 
preparation of a counterfeit uote,” Abdur Rahim J. observed 
“I am unable to say that. any of these articles are actually of any 
use in producing a counterfeit uote. Instruments and materials 
which may be useful in making correct drawings of the outlines 
of the designs and figures of a currency note may be of no 
use whatever in manufacturing counterfeit notes” and ‘I have 
examined the Exhibits in this case carefully and I find myself - 
totally unable to say that any of these can be successfully 
used in counterfeiting a note.” An-opportunity was given to 
the prosecution, on appeal, by the learned judges who heard the 
case to produce evidence to prove that the articles were such as 
could be successfully used for counterfeiting a note. But for 
some reason, which does not appear, the Crown did not avail 
itself of the opportunity. I entirely agree in the opinion of 
Abdur Rahim J. that this is not a case in which a mere inspec- 
tion of the articles would satisfy the court that they are capable 
of being used in the making of counterfeit notes. 


I shail-deal only very briefly with the materials found on 
the accused. A very small sheet of paper of the description, 
“ carrara white A. P, and S” was one of these. This I find is 
a kind of paper in common use and most easily had in the 
market. It may bear resemblance in colour and quality to that 
on which currency notes are printed, but no significance can be 
attached to this fact asthe paper is commonly used for other 
purposes also. We have then some flat pieces of slate and 
zinc which, according to the prosecution, are suitable for use 
in producing various impressions on a currency note and on 
some of them the said impressions have been produced. -There 
is. no. evidence to show that the impressions to be found: on 


_sottie .of these. pieces ate really similar. -to those-on. a- five 
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rupee currency note. There is a small zinc figure ‘x’ which, Z» 7e 
itis said, could hardly be improved upon. But on inspec- Rahiman. 
tion Dr. Swaminadhan who appeared before me for the Sundara 
Public Prosecutor, had to admit that, although the zinc figure Aiyar J. 
itself is well done, it does not bear any special similarity in its 
lower part to the figure as we find it in an ordinary five-rupee 
note, Then it is said that there are two very good tracings on 
tissue paper of five-rupee notes. The Sessions Judge also refers 
specially to two pieces of slate on which are cut the wavy design 
which appearson the notes. This observation appears to be 
well founded but, after all, the materials discovered do not 
include those required for a good portion of a five-rupee note. 
The only portion which strikes me as being at all well done is 
the wavy design referred to ty the Sessiotis Judge. On the 
whole, the material objects have produced on me the impression 
that the accused certainly wanted to be able to counterfeit five- 
Tupee currency notes and was probably studying to fit himself 
for the work. But the question I have to decide is whether he 
had the objects for the purpose of counterfetting. Before I could 
say that he so had them, I must be able to come to the conclu- 
sion that the accused had satisfied himself that the materials 
were fit for that purpose. For, if he had not done so, it is not 
reasonable to suppose that he intended to use them for counter- 
feiting, and I have no evidence before me, apart from the nature of 
the objects themselves, to enable me to arrive at his purpose. In 
the first place, I find that there is nothing to show that the ac- 
- cused had furnished himself with auy means for making upa 
good portion of a five-rupee note. Secondly, I am unable to Say 
that the impressions in the zinc and the slate plates are similar 
to those on a currency note. Thirdly, I can -attach no impor- 
tance to the nature of the paper described as “carrara white A. P. 
and S.” Would it be reasonable then on my part to conclude 
that the accused had the material objects for the purpose of 
counterfeiting a note when the objects do not. show either by 
their nature or by their completeness that he would have consi- 
dered them good enough to be actually used for counterfeiting a 
note? It may be he was Studying to acquire the art of counter- 
feiting and to equip himself with objects suitable for the pur- 
pose, but that is a very different thing from making up his mind 
that the identical objects he had were fit for the purpose or his 


In re 
Abdul 
Rahiman. 
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Aiyar J. 
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being in possession of them for the purpose. .I quite agree 

with the opinion of Ayling J., that if the purpose and intention 

of the accused be proved, it is not necessary that all the articles 

required for counterfeiting should be found on him to hold him 

guilty of an offence under the section. (See Redgeley's caset). Aman 

may not be able to command all the articles required for the purpose 

but he may be actually proved to be za fossesston of only some. This 

would not deter the court from convicting him of an offence under 

the statute. .But here we have no evidence that the.accused had 

counterfeited any notes before or that he had companions who had 

other objects required for ‘counterfeiting. His purpose and the 
state of his mind have to be judged solely from the articles 

produced before the court. The utmost.that could be said to be 

proved against the accused is that he disired to be able to coun- 

terfeit notes, was acquiring knowledge for the purpose and try- 

ing to equip himself with the required materials. ` But I can 

neither find that he regarded himself and the materials found on 

him as fit to carry out his desite or that, having come to that . 
conclusion, he kept the articles in his possession for the purpose 
of counterfeiting. The failure of the Crown to produce evidence 
regarding the nature of the articles, though given an opportunity 
to do so, throws, in my opinion, much suspicion on thecase. In 
Criminal Appeal No. 153 of 1£99, Subrakmanza Atyar, Officiating 
Chief Justice, and O'Farrell J. pointed out that it was the duty 
of the prosecution to produce such evidence, and S. 489 (d ) throws 
on it also the burden of proving that the accused had formed 
the purpose of using the articlés for counterfeiting. The 
accused is not called upon, as under the English Law, to show 
that he had the articles for an innocent purpose. 


I reverse the judgment of the Sessions Judge convicting the 
accused, Abdul Rahiman. I acquit him and direct that {he be 


discharged from custody. 





I. (1778) t East's Pc. p- 1715 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sundara Aiyar and Mr. Justice 
Ayling. 


Sree Krishna Doss a Appellant* 


T. ( Decree-holder) 
Alumbu Ammal. ` ` .. Respondent 
( fudgment-debtor). 

Limitation Act, Art. 182,—'‘Not provided for by....'—Scope of exce p- 


tion—Trans fer of decree—E ffect of proviso—C. P.C., S. 48—-Limitation law 
how for a law of procedure. 


The exception relating to Art. 182 makes the court which passed the 
decree the test for determining the limitation for execution and not the 
court to which the decree is transferred for execution. Although a decree 
is transferred, by the court which passed it to another court for execution, 
the control of the execution is still in several respects in the hands 
ofthe former court. So when a decree of the Presidency Small Cause 
Court is.transferred to the City Civil Court for execution, Art. 182 of the 
Limitation Act, and not S.48 C. P. C., governs the case for purposes of 
limitation. 


Obiter :—Limitation is a law of procedure for some purposes; e. g., 
when questions of private international law have to be decided and a court 
has to settle the law of which state should be applied in case of conflict. 


Appeal from the order of the Madras ‘City Civil Court in 
E, P. No. 148 of rgro in S.C S. No. 10481 of 1896 on the file of 
the Court of Small Causes, Madras. 

Foseph Satya Nadar for appellant. 

Devasaghayam for respondent. 


Yoseph Satya Nadar, for appellant, contended that S. 48 did 
not apply to Small Cause Court decrees and therefore the ap pli- 
cation was not barred—S. 8, Civil- Procedure Code. Under 
the code, the court that transfers the decree retains control over 
execution; its orders bind the executing court. The limitation that 
is applicable, according to the scheme of Limitation Acts in this 
country, is the limitation that is applicable to the decrees. It is 
S. 31 of the Presidency Small Cause Court Act that gives the City 
Civil Court power to execute, and the fact that the City Civil 
Court procedure is applicable does not attract the consequence 
that the limitation applicable to City Civil Court decrees also is 
applicable. 

Devasaghayam, for respondent, submitted that S: 48 restricted 
the power of the City Civil Court in executing transferred decrees. 


SA. A. O No. 114 of 1910. . l 3rd May, Ig9Ir: 
' ? 19 l ° 
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The Court delivered the following a 


JUDGMENT :—The question in this case is whether an 
application for execution of adecree of the Small Cause Court 
presented to the City Civil Court, to which it had been trans- 
mitted for execution, was rightly held by that court to be barred 
by limitation under S. 48 of the Civil Procedure Code. It is 
conceded that under Article 182 of the Limitation Act, which is 
applicable to the Small Cause Court, the application was not 
barred. S. 48 of the C.P.C. enacts that “where an application to 
execute a decree granting an injunction has been made, no order 
for the execution of the same decree shall be made upon any fresh 
application presented after the expiration of 12 years from the date 
of the decree sought to be executed.” This section is not appli- 
cable ‘to any suit or proceeding’ in the Presidency Small Cause 
Court. The learned judge of the City Civil Court holds that the 
law of limitation being a law relating to procedure, S. 48, which 
is applicable to the City Civil Court, must govern the case, and 
the application’ must therefore be held to be barred, and he 
relies upon the decision of the Privy Councilin Her Highness 
Ruckmaboye v. Lulloo Bhoy Mottichund* in support of his view. 
In that case the Privy Council held that in 1851, that is before 
the enactment of the Limitation Act of 1859 in this country, 
the English statutes of limitation were applicable to suits in the 
Presidency town of Bombay as they had been long adopted and 
acted upon there. We do not think that the decision has any 
real bearing on this case. It is, no doubt, true that for some 
purposes limitation is a branch of the law of procedure. It 
would be so when questions of private international law have to 
be decided anda court has to settle the law of which state 
should be applied where there isa conflict of law. But for a 
long time the Indian Legislature has passed a different statute 
for regulating the manner in which suits and appeals are to be 
tried and for determining the rules of limitation applicable 
to them. The question before us must be decided with 
reference to the statute of limitation. Different rules have 
been’ enacted for the execution of decrees passed respectively 
by the High Court and all other courts, and these are not 
affected by the court ia which execution is actually taken ` 





x. (1852) § M, J. A 234. 


PART XV.] THE MADRAS LAW JOURNAL REPORTS. 779 


out. Thus in Tincæowri Dasi v. Debendra Nath Mookergee* 
the Calcutta High Court held that when the execution 
of a decree of the Calcutta Small Cause Court was transferred 
to the High Court of Calcutta, the limitation applicable to it 
was governed by Article 179and not by Article 180 of Act XV of 
1877. Wilson J., who decided the case, pointed out that while 
the old Procedure Code (Act VIII of 185c) provided that the copy 
of a decree transmitted to a court for execution should have the 
effect of a decree of that Court, Ss. 227 and 228 of Act XIV of 1882 
laid down only directions as to the manner of execution and did 
not make the decree oze passed by the court to which it is sent 
for execution. The same view was held by a Full Bench of the 
same court in Yogamaya Dass v. Thackomant Dass.? In Samba- 
siva Mudaliar v. Panchanada Pillai ? the learned Chief Justice 
and Justice Miller held that Article 179 was not applicable to an 
application for possession by a purchaser of immoveable pro- 
perty at a revenue sale by executing the certificate obtained by 
him under S. 36o0f the Revenue Recovery Act. The learned 
Judges followed the rulings of the Calcutta High Court referred 
to above. 


Column 1 of Article 182 of the Limitation Act states that it 
is applicable to “ the execution of a decree or order of any civil 
court not provided for by Article 182 or by S. 48 of the Code of 
Civil Procedure, 1908” ‘There can be no doubt that the excep- 
tion relating to Article 183 makes the court which passed the 
decree the test for determining the limitation for execution as 
that article itself sho ws whichever court may be executing the 
decree. In our opinion the exception relating to S. 48 of the 
C.P.C. should also naturally be understood as applicable to decrees 
passed by the courts to which that section is applicable. Although 
a decree may be transferred by the court whici passed it to 
another court for execution the control of the execution is still 
left in several respects in the hands of the former court. Thus 
every application for execution by an assignee of a decree must 
be made to the court which passed the decree, and the right to 
grant execution or to refuse it rests with that Court (O. XXXI, 
r. 16). An application for execution against the legal represen- 


I. (1890) I. L. R. 17 © 491. 2. (1896) I. L. R. 24 C. 473. 
3. (1907) 17 M.L.J. 441. 
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yee. tatives of a deceased judgment-debtor has tobe made to that 
Doss court (S. 50.) Orders for the stay of execution can be passed 
Alunbu ` Only by the court passing the decree (Order XXI, r. 26) only that 
Ammal. court again could, under S. 257-A (now repealed) of the Code of 
1882, sanction agreements giving time for the satisfaction of the 
judgment-debt or providing for the payment of asum in excess 

of the sum due under a decree. Order XXI, r. 28, provides that 

any order of the court by which the decree is passed in relation 

to the execution of such decree shall be binding upon the courts 

to which the decree is sent for execution. S. 46 of the present 

code entitles the court passing a decree toissue a precept to any 

other court competent to execute the decree to attach any pro- 

perty belonging to the judgment-debtor which the latter court 

is bound to obey. S. 41 requires a court to which a decree is 
transferred for execution to certify to the court which passed it 

“ the fact of such execution, or where the former court fails to 
execute the same, thé circumstances attending such failure.” 

These provisions seem clearly to show that though the execution 

may be actually carried on by a different court, the court passing 

the decree has a large measure of control over the execution. 
Besides, to hold that the court executing the decree may apply 

a rule of limitation differing from that applicable to a decree © 

of the court transmitting it, when the latter itself is executing 

it, would lead to anomalous consequences. For instance, suppose 

a decree of a mofussil court issent up to the Presidency Small 

Cause Court for execution, but before execution is granted the 

twelve years period provided for by S. 48 of the C. P. C. expires: 

would it be reasonable to hold that the decree-holder would 
acquire extension of the period within which he might obtain 
execution by getting the execution transferred to the Presidency 

Small Cause Court? In this very case it would still be open to 

the Small Cause Court itself to continue the execution of the 

decree. Further execution might be transferred from the Presi- 

dency Small Cause Court tothe City Civil Court for reasons 

other than the absence of assets in the shape of moveable pro- 

perty available to the decree-holder for execution. The, result 

of upholding the view of the lower court would be to hold that 
execution against moveable property could be had in one court 

and not in the other. There will also be difficulties in the appli- 

cation of the rule providiny execution in case of cross decreeg 
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under order XXI, r. 18. Suppose that A and B have cross 
decrees against each other, A’s decree being passed by the Small 
Cause Court and A's by the City Civil Court, and that B’s exe- 
cution would be barred by limitation if S. 48 were applied, the 
consequence in such a case would be that if both decrees be 
produced in the Small Cause Court B would get the benefic of 
r. 18, while if both were to be produced inthe City Civil Court 
he would not—a result which would lead to wrangling between 
the parties for getting the execution into the hands of the court 
which woild be favourable to each of them. 


We are of opinion that under Article 182 of the Limitation 
Act the execution of the decree in the present case is not barred 
by limitation. We therefore reverse the order of the City Civil 
Court and remand the application for execution to it for disposal 
according to law. The costs of this appeal will abide the result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Ayling and Mr. Justice Spencer. 
Kuruam Seshayya and another .. Petitioners’ 

(Accused). 
I. P. Ca S. 446 (@)—" With intent to commit an offence ’’—Essentials for 

conviction. i 

For a conviction under the 1st part of S. 446 (a), I. P. C., it is enough if 
the Magistrate finds that the accused committed trespass with the intention 
of committing some offence, even though he does not find as to what the 
offence specifically is. [Reg. v. Samban™ foll. Reg v. Durgayya® explained; 

Reg. v. Rayapadayachs® commented on.] 

Petition under Ss. 435 and 439 of the Criminal Procedure 
Code praying the High Court to revise the order of the Joint 
Magistrate of Nandyalin Cr. A No. 43 of 1910 confirming the 
conviction and sentence passed on the accused by the Second 
Class Magistrate of Kalwa in C.C. No. 66 of 19:0. 

M. B. Doratsawmy Atyangar for petitioners. 
The Public Prosecutor (C. F. Nafzer) for the Crown, 
The Court made the following 


ORDER :—In this case we are asked to review the order of 
the Joint Magistrate of Nandyal confirming the conviction and 








Cr. Rev. C. No. 36 of 1grI. 26th July, 1913. 
Cr. Rev. P. No. 29 of I911. 
I. (1881) 1 Weir 533. 2. (1882) 1 Weir 524. 
3. (1896) I. I. R. 19 M. 240. 
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SJA sentence. imposed on petitioners by the Sub-Magistrate of Kalwa 
Emperor, for an offence under S. 448, Indian Penal Code (house trespass). 


The facts of the case are simple. Complainant and his wife 
who were sleeping in their house, the door of which was open, 
awoke in the dead of night and discovered that some persons 
were inside the building. An alarm was raised and these per- 
sons were subsequently found to be petitioners. A dagger, 
which does not belong to the inmates and which, it is inferred, 
was brought by the petitioners, was found in ‘a corner of the 
house. rst petitioner was not on good terms witn com piainant, 
and had, on the previous afternoon, taken part in getting his 
house searched for forest produce. Petitioners did not set up 
any innocent motive for their presence.in the house under the 
circumstances deposed to by the prosecutioa witnessess, but 
attempted to shew that they were dragged into it and confined 
against their will—a plea which both courts foune to be false. 


Both courts found that petitioners were found trespassing in 
the house under - the circumstances set forth above; and that 
that they bad entered it with intent to commit an offence of some 
kind, though it was impossible to say what offence. The find- 
ings are practically identical though the Sub-Magistrate thought 

_ it probable that the intention of , petitioners may have been to 
introduce forest produce—a suggestion which the Joint. Magistrate 
rejected, The only ground advanced for interference is that the 
lower courts have not found the existence of any intent on the 
part of petitioners, such as is necessary under S. 445, Indian 

- Penal Code, to constitute the offence of criminal trespass. 


Authorities have been quoted on both sides. The chief 
reliance of petitioner’s vakil is on Regina v. Rayapadayacht, 
which has been followed in Criminal Revision Petitions Nos. 256 
and 349 of 1g09 (reported in 6 M.u.T., p. 262) and which 
itself follows an earlier case: Regina v. Durgayya.® The latter 
case, as well as a still earlier one cited by the Public Prosecutor, 
viz., Regina v. Samban,3 is reported in Weirs Criminal Rulings, 
and the Public Prosecutor also relies on the remarks of Benson 
J. in Sellamuthu v. Karuppan* and on the rulings in Emperor v. 





I. (1896) I.L.R. 19 M. 240. 2. (1882) Weir, Vol. I, 524. 
3. (1881) Weir’s Cr. Rulings Vol. I, p. 533. 4. (I9I1) 21 M.L.J., P 161, 
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Lakshman Raghunath? and Golap Panday v. Boddam?. In 
considering the question before us it is necessary to remember 
that the intent required by S.446, Indian Penal Code, may be of 
two kinds—{a) to commit ax offence; (d) to.intimidate, insult or 
annoy. In the present case the finding of both Magistrates is that 
the intent was to commit am offence. They have not even dis- 
cussed. the possibility of an intent to intimidiate, insult or annoy, 
much less found its existence. We shall deal with the case on 
their findings, to see if they are warranted by the evidence and 
if they are sufficient to support a conviction. 


It has been suggested that the rulings in the two cases re- 
ported in Weir (Regina v. Durgayya? and Regina v. Samban*) are 
irreconcilable and thisappears to be the view taken in Regina v. 
Rayapadayache®. But, with great deference to the learned Judges 
who decided the latter case, we do not think there is anything in- 
consistent in the earlier ruling. In Samban’s case* the Chief Justice 
and Kindersley J. laid down that it is sufficient if the evidence 
leaves no reasonable doubt that the accused intended to commit 
an offence of some kind and that the court need not be in a posi- 
tion to say what specific offence it was. Nothing contrary to 
to this is expressed or apprently intended by the Judges in the 
other case decided nine months later. The salient feature dis- 
tinguishine Durgayyæs case? is that the. Magistrates appear to 
have recorded no finding at ali as to accused’s intent. All that the 
‘learned Judges seem to say is that intent must be expressly 
found and not left to inference. ‘The judgment in Regina v. 
Rayapadayacht® deals with the matter from the point of view of 
an intent to annoy, not to commit an offence, and lays down that 
the primary and not the constructive intention of the trespasser 
is all that has to be considered. This view is followed in 
6 M.L.T. 262 and dissented from by Benson J. in Sellamuthu v, 
Karuppan*, The Bombay and Calcutta cases are against it. 
But in as much as all these cases simply consider an intent to 
annoy or intimidate, we are not here concerned with them. The 


fact remains that the ruling in Regina v. Samban* has never 

Ne ces San ene eS Snes een Oe nN 
t. (1902) LIAR. 26 Begs8 2. (1889) ]-LsRe16C. 715. i 
3. (1882) Weir, Vol. I, 524. 4. (1881) Weir’s Cr. Rulings, Vol. I, ‘p. 523. 
5. (1896) I.L-R. 19 M.240. 6. (1911) 21 M.J..J. 161. 
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Seshayya „been overruled or even dissented from (except under what seéms 
at peror: to us to be a misapprehension) and we can find no reason for 
not following it, 

Holding this view we must decline to interfere. The facts 

_ in this case are practically identical with those in Regina v. 

` Samban?; indeed the dagger incident makes the present case some- 

what the stronger of the two. - We cannot say that the lower 

-courts were not justified in finding on the evidence that the 

accused must have entered the house (with the intention of 
committing some offence) and this is all that is required. 


The petition is dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Sundara Aiyar. 
APrEAL NO. 93 OF 1908, 
Thandapaneni Krishnayya & others .. Appellants* 


Vv. ; 
Peddilibotta Subbaya & others .. Respondents. 
i APPEAL NO. 94 OF 1908. 
Thandapaneni Kottaya i . ++ Appellant 
D l 
Thandapaneni Kistayya & others .. Respondents. 


© Religious endowments—Hereditary trustee—Scheme suit—Appointment 
of co-trustee—C. P. C. (1882), S. 539—Scope o, ait removal of trustee possible 
under the section. 7 

In a suit under S. 539, C.P.C. of 1882, an sae trustee cannot be re- 
moved. [Kangasawmi Naiken v. Varadappa Naiken2 referred to.] |, 

Where the trusteeship is hereditary, the trustee cannot be appointed 
from amongst the members of the trustee’s family by selection. l 

Where some of the members were guilty of breach of trust and others 
of gross carelessness, the court ordered the appointment of a stran ger- 
resident of the village asco-trustee and modified the scheine framed by the 
lower court in other respects. 


Appeals from the decree of the District Court of Guntur, i in 
O. S. No. 36 of 1905 
The facts are these :— f 
There is in the village of Manchicalapudi, a hamlet of 
--Morampvydi within the jurisdiction of the Tenali District Munsif’s 





* A. Nos. 93 and.g4 Of 1908. =. 7th March, Torr. 
I. (1881) Weir’s Cr. Rulings Vol. I, p. 533- 
2. (1894) I. L. R. 17 M. 462 (F.B.) 
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Court, an ancient Inam bearing D No. 1572 which was granted for Krishnáyya 
the use of and dedicated to the public, and has for over a century Subbayya. 
been used by the villagers as a Dharmadayam or charitable tope. 

At the Inam settlement, puttah was issued in the names of rst 
defendant’s grandfather, 2nd defendant’s father-in-law'and 31d 

and 4th defendants’ father, and these acted as trustees.or Dhar- 
makartas. rst defendant has beén a minor; zud defendant’s hus- 

band is dead, and 3rd and 4th defendants have, during the last 

8 or ro years, cultivated the land, or their portion of it, till 2 

years ago, instead of preserving and rearing trees for which pur- 

pose the grant was made and the land was reserved. Hence 

plaintiffs r and 2, residents of the village, after obtainiag sanc- 

tion of the Collector under S. 539 of the Civil Procedure Code, in- 

stituted this suit on 5-8-1905 for removing defendants from ma- 
nagement, appointing new trustees, and settling a scheme and 

- vesting its management in the new trustees, Upon the death of 

Ist plaintiff, ard plaintiff was solnes as his representative, 


The following was the scheme of management framed by the 
District Judge + : 

(x) That a committee of 3 persons do manage and superin- 
tend the charity of planting and rearing of trees on the land in 
question. 

(2) That a fence or hedge be raised all round the land and, 
subject’ tothe channels existing in it and to access thereto, 
tamarind, mango, wood. apple, cocoanut, palmyra, date and 
other suitable fruit-bearing trees be pianted at no less. than 
30 per acre, and that the whole area be- planted with such trees 
within 5 years. 

(3) That vegetables, creepers, flower-plants, etc, such as 
may not be injurious to the growth of trees shall be grown, and 
the income arisiug therefrom utilized in maintaining a gardener 
to be appointed by the committee to rear the trees and in incut- 
‘ring incidental expenses. a 


(4) That regular ‘accounts be ‘kept of the income and 
expenses, and whatever initial or surplus expenditure may have 
to be incurred be inet from public or private subscriptions, the 
committee now appointed being recommended to bear the 
jnitial.expenses during the first year, 

aes ° 
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(5). That the accounts be open to inspection by a Revenue 
officer of the taluk not inferior to a Revenue Inspector or be 
called by the District Court. 

(6) That for vacancies in the committee, nominations be 
then and thete submitted to the District Court by the remaining 
members, and in default ‘of nomination being made in a'month, 
the District Court do proceed to fill up the vacancy. 

(7) That the tope be open to the public and’ the fruits or 
surplus income be distributed to the landholders of the village. 

(8) That in case of difference of opinion in the committee, 
the opinion of the majority shall prevail, but it will’ be open to 
the committee to make a reference to- the District Court ona 
material point of difficulty, and it will be incumbent on them to 
send yearly reports on the 23rd January of each year beginning 
with 1909. 

Items C, & D, referred to in the lower court’s a oe are 
these :— ma y 
C.—That 3rd plaintiff, rst defendant and ¢ oue member in the | 


. family: of Kothandaramiah (father of defendants 3 and 4) do 


form the committee, Such: member to be proposed by plaintiffs 
and defendants 1, 3 and 4 to court by the 18th January 1908. 
D.--That the land in question do rest and remaia with the 
said trustees and their successors for the said purpose. 
In APPEAL No. 93 OF 1908, 
R. Kuppusamt Atyar for appellants. 
` P. Nagabhushanam for respondents. 
IN APLEAL No. 94 OF T90: 
V. Ramesam for appellant. 
P. Nagabhushanam for respondents. 
_ The Court delivered the following 


JUDGMENT :—The 3rd and 4th defendants contend that 
the land in question was not dedicated to the public. But the 


» 


written statement of the defendants (Exh. C) and the other evi- * ` 


dence on record completely establish the contrary. 


The lower court is wrong in holding that the court could ` 


‘remove any of the existing trustees in a suit under S. 539, Civil: 


“st 
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Procedure. Code—see Ranigesawmt Natken v. Vardappa ‘Natken.? Krishnayya 
The direction in the decree dismissing the 3rd and qth defen- Subbayya. 
dants must be set aside. As the.ofice descends’ by here- 
ditary succession, the trustee cannot be appointed from amongst 
the members of the family by selection. The defendants Nos. 1 
“to 4 are all entitled to be trustees. “Having regard tothe con- 
duct of the members of the family i in the past, some being guilty = 
of breach. of trust and. others of gross carelessness, we. concur owe 
with the lower court in holding that it ‘is desirable to associate a i 
respectable resident of the village in the management of the 
trust. ` The 3rd plaintiff is therefore appointed a co-trustee with 
the defendants. The scheme framed by the lower court requires 
modifications: in this and some other respects as indicated be- 
low :— l 
Clause B (4). —Substitute “ the trustee” forthe committee 
now appointed. | l p 
B (5).—Substitute “ the Ravens Inspector of the Finks and 
the Tahsildar of the taluk” for the officer referred to. l 


BO). ae abstinute “the vacancy caused by the death, ee 
or retirement of the 3rd plaintiff should be filled up bythe Dis- 
trict Court,.or in case there be a Sub-Court having jurisdiction, 
by the Subordinate Court on application being made by the 
parties or any person interested in the charity. "3 


B (7).>—The distribution should be amongst the public and 
the villagers. — 


B (8). —Should be struck out. C and D should be eee out. 
A revised scheme will be drawn up as directed above -and em- 
bodied i in our. decree. 


The parties and any one AT in the chaciey will have 
leave to apply to -the District Court or Subordinate Court for 
further directions. The 3rd and 4th defendants must pay the 
plaintiffs’. costs in Appeal No..93. There will be no costs in 
Appeal No. 94. ` - vi 


I. - (1891) I. L-R. 17-M. 462. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[In ITS ORDINARY ORIGINAL CIVIL JURISDICTION, ] 
Present.—Mr. Justice Wallis 


Corporation of Madras ia Plaintiff® 
v. 
Masthan Saib os va Defendant. 


Madras Acts—City Municipal Act, S. 334—~Farming out license fees ul- 
tra vires"—Corporation—Levying taxesand farming out not incidental to 


Metho each other. 


The power to farm outis not incident to the power of levying taxes ; 
and the Madras Corporation has no power to’ farm out license fees due under 
S, 335 of the Madras Municipal Act. i 


A, Cowdell, instructed by Orr, Dapid and Brightwell for 
plaintiff. 

V. V. Srinivasa Atyengar for defendant. 

The Court delivered the following 


JUDGMENT :—This is a suit by the Madras Corporation 
to recover from the defendant with interest three mouthly instal- 
ments of a sum of Rs. 16,000 which the defendant agreed to pay 
to the Corporation for the right of collecting the fees payable 
under S. 334 of the Madras City Municipal Act, 1904, for 
licenses, to slaughter animals at the Monegar Choultry slaughter- 
house during the financial year 1907-08. The defendant 
raised various defences, and, after the settlement of issues, was 
allowed to raise a further issue ‘‘ whether the contract referred 
to-in the plaint is «déra vires of the Madras Corporation, and, if 
so, whether the suit is maintainable.” According to the evidence 
of Captain Ross, the Health Officer of the Corporation, which 
was not contradicted, the practice has been for the Corporation to 
have the animals intended for slaughter passed by an employee of 
the Corporation on admission to the slaughter-house and for the 
defendant or other lessee of the licensees to attead and collect 
the license fees from the owner of the animals as they are passed 
into the slaughter-house. In view of this evidence there can be 
no doubt that this was the right to collect license fees which both 
parties intended the defendant should collect under his contract, 
and he so collected them from April 1st to December 31st, 1908, 


€ C, S. No. 244 of 1907. 7th October, 1909. 
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when, in consequence of the license fees having been raised with- Corporation 


: s A of Madras 
out his assent, there was a butchers’ strike and for some six weeks v 

. that 
no animals were slaughtered at the slaughter-house and, couse- Ke 


quently, there were no fees for him to levy. Under S. 335 
(I) no person is to slaughter without a license from the President, 
and under S. 426 (1) every license granted under the Act is 
to bear the signature of the President, which under S. 442 
may bein facsimile. These provisions of the Act requiring 
a license signed by the President. to be granted in the case of 
each animal were admittedly disregarded, the passing of the 
animal by the employee of the Corporation being treated by all 
parties as equivalent to the grant of a license. This isone of the 
- illegalities relied on asan answer to the present suit. If the 
Corporation could lawfully lease to’ the defendant the right of 
collecting fees on licenses regularly made out and signed by the 
President, I am not prepared to hold that the irregularity of 
dispensing with written licenses and passing: the animals for 
slaughter and leving the fees without that would afford any 
auswer to this suit. The question then arises—Had the Corpo- 
ration power to farm out the licensing fees to the defendant ?— 
because, if they had not, the contract with the defendant was an 
illegal one, and the plaintiff would not be entitled to sue on it. 
Now it is to b: observed that under S. 168 (b) the President is 
expressly authorised to take out tolls on vehicles and animals 
entering the city, and under S. 337 he is also empowered to 
farm out market fees. This is certainly some. indication that it 
was not intended to give the Corporation the power to farm out 
license fees under S. 334. If they have the power to farm 
out taxes under this section it is not apparent why they might 
not equally farm out the collection of all the taxes and tolls 
enumerated in S. 115. If there were any authority for the 
proposition that when a Corporation is empowered by statute to 
levy fees of this kind power to farm out such fees passes as inci- 
dent to the grant, it might be a question whether the fact that the 
power to farm out as expressly given in some sections of a local 
Act would be sufficient to negative the implication that the power 
was expressed in sections where it is not expressly mentioned, 
but I have not been referred to any authority in support of the 
proposition that the power to farm out passes as incident to the 
power to levy, and the case of Zhe Southampton Dock Co. v. 
. È e 
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Kumba- 
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Southampton Harbour and Pier Board? is against it. I am, 
therefore, of opinion that the Corporation had no power to farm 
out license fees, The other issues I should be disposed to find for 
the plaintiff, but the finding on the additional issue is tatal and 
the suit must be dismissed with costs, except that the defen-. 
dant must pay the taxed costs of the application for the addi-: 
tional issues which were reserved. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Spencer. 


The Municipal Council of Kumbakonam .. Petitioner* 


0. (Plaintif) 
Abbahsaib .. Respondent 
(Defendant). 


Madras Acts — District Municipalities Act, Ss. 191, 92 ~ Corporation: 
powers—Farming out and levying taxes—Contract Act, Ss. 11, 12—Farm- 
sag contract ‘ultra vires.’ l 

The power of farming out is nota necessary incident to the right of 
levying the tax. The powers of Mofussil Municipalities are limited and’ 
circumscribed by the District Municipalities Act and extend no further 
than what are expressly stated therein. A Municipality has no right to 
farm out its rigt to collect slaughtering fees, and a farming contract for 
the collection of slaughtering fees is both ultra vires and void. [Abdulla v. 
Mammod2 distinguished. Corporation of Madras v. A. Masthan Saib3 
followed.] 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Subordinate Judge’s Court of 
Kumbakonam in S. C. S. No. 932 of 1906. 

This is a suit by the Municipal Council of Kumbakonam 
for damages (being the balance due by him under a lease) against 
the defendant who purchased in public auction the right 
to coilect fees on the animals slaughtered in the slaughter- 
house attached to the Municipality for the official year 1905-06. 
According to the terms of the sale notification, subject to` 
which the defendant purchased the right, he was bound to 
deposit two monthly instalments forthe due fulfilment of the 
contract and to execute a muchilika Defendant failed to do this 
and the Committee cancelled the sale and directed a resale for the 
unexpired term of the lease from 11th June 1905 to March 1906. 





© C. R. P. 121 of I910. 26th July 1911. 
I. (1872) L. R. 14 Eq: 595. 2. (1902) I. L. R. 26 M. 156. 
3. .(Igtt) 21 M. L. J., 788. . . 
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The Council-made Rs. goo by the resale. Defendant admitted ena 


the purchave and pleaded that the sale fell through owing to Municipal 
the default of the Council to allow him the customary and neces- Cousc! 
sary facilities tor enjoying the lease. The suit was dismissed 
and the plaintiff preferred a civil revision petition and the High 
Court remanded it. The defendant, on remand, raised a fresh 
objection that the contract was void on the ground that the 
District Municipalities Act did not authorize the farming of the 
slaughter-house fees. The Sub-Judge dismissed the suit on the 
ground that the Act did not authorize the collection, 


K. Ramachandra Atyar for petitioner. 
S. Varadachartar for T.R. Venkatarama Sastri for respondent, 


v. 
Abbahsaih, 


K. Ramachandra Atyar, for petitioner :—The Sub-Judge is 
wrong in holding that the Municipal Council had no power to farm 
out the fees in respect of slaughter-houses. The District Munici- 
palities Act does not prohibit the farming out of slaughter-house 
fees. There are certain sections of the Act which assume or 
contemplate the farming out of such fees. It is necessary to 
know what exactly -has been assigned by the Municipality. It 
is not the discretionary power of levying fees at all which cannot 
be delegated by the Council. The Municipality has itself ‘ levied? 
the fees under S. 19r of the Act and the tax having become 
exigible, the bare right of collecting the amount as it accrues 
.due was let out to a private individual instead of the collection 
being made by the Municipal servants. There is no rule of 
public policy against such a course. S. I9I gives the power to 
levy and collect fees. The power to collect the taxes duz in any 
reasonabie manner must be deemed to have been conferred. The 
Council may collect the fees by Municipal servants or lease out 
to private persons either by auction or private sale. When a 
substantive right is given by the Act all powers reasonably neces- 
sary for the exercise of such right must be deemed to have been 
conferred. Ss. 41, 255, Cl. (3), empower the making of bye-laws 
for the manageiment of slaughter-houses, Certain dues called taxes 
and the mode of collecting such taxes are dealt with under Ss. 102, 
112 ofthe Act. S. 92, Cl. (I), deals with collection of tolls 
and empowers the farming out of tolls. From this no negative 
inference can be drawn that in other cases the farming out is . 

‘prohibited. There is no express prohibition in such cases. - 


Kumba- 
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-The principle that authority must be expressly given toa 
Corporation, otherwise it will be deemed to be prohibited, does 
uot apply to the present case, for here the power in question is 
only an ancillary one. The theory of special capacity is an ex- 
ploded one. POLLOCK on Contracts says (pp. 1:8, 119 5th edn.) that 
the theory of general capacity is well supported on principle to 
bave preponderance of moders authority: Ashbury Carriage Co. 
v. Riche? Of course the act done or ‘power exercised 
must bein furtherance of, and ‘in carrying ont, the purposes. 
for which the Corporation was created. Sothe act of farming 
out is not wlfra vires onthe part of the Council. The Act 
has expressly laid down a procedure for the collection of ¢axes, 
it has also empowered the Council to make bye-laws as. regards 
collection of fees and management of slanghter-houses with the 
sanction of the Local Government=Municipal Account Audit Code, 
P. 44, paras 178, 187, eż seg. The Municipal Councils are autho- 
rized to farm out slanghter-houses. Reference may also 
be .made to Abdulla v. Mahmud,? Bhikkanbat v. Hiralal,’ 
Gauri Shanker v Mumtuz Ali Khan * which lay down that 
an act which is not prohibited may still give rise to obli- 
gations between parties though there may not be express 
authority. The power-to farm.out is not ultra vires. It is 
not expressly probibited under the Act. On the contrary it is 
impliedy granted as shewn by S. 41, S. 255, Cl. (3), S. 92, Cl. 
(1) and other sections. It is authorised and promulgated in the 
Municipal Account Code. It isin no way opposed to public 
policy as the Council retains all the powers of supervision as to 
sanitation, ete. The power is reasonably necessary andis only 
ancillary to a substantive power. 


S. Varada Chartar, for respondent :—The contract is void. 
It is opposed to general principles of law and to the provisions 


of the Act. The contract is wlfra vires. Abdulla v. Mahomed ? 


explained; Southampton Dock Co. v. Southampton Harbour Pier 
Board.’ A Corporation is prohibited from entering into con- 


- tracts which it is not specially authorized to enter into— HALS- 


BURY’S Laws of England, Vol. VIII, p. 359. ‘Whe taxing power 





I. (1875) L-R. 7 H.L. 653. 2. (1902) I.L. R. 26M. 156. 
3. (1900) I L.R. 24 B. 622, - : 4. (1879) LLR. 2 A. 411. 
5-2.11902) ILR. 26 M. 1156 ~ 6, (1872) L.R. 14 Eq..595. 
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cannot be transferred to another. What the statute does not 
expressly or by necessary implication authorize is to be taken to 
be prohibited—Bricg on Ultra Vires, pp. 482, 484. Corpo- 
rations cannot transfer their powers of farming— DILLON on 
Municipal Corporations, S. 779, Vol. II, p. 957; MAXWELI, 
P: 52. The Indian Contract Act does not deal with the capacity 
of Corporations to enter into contracts. S. 11 and 23 referred to ; 
The Ivravaddy Flotilla Co v. Bagbandas*; Narayanasami Reddiv. 
Usuru Reddi?, Preamble referred to. The Contract Act does 
not exhaust the law of contracts. 


K. Ramachandra Aiyar replied. 
The Court delivered the following 


JUDGMENT :—The petitioners, the Kumbakonam Muni- 
cipal Council, sued the respondent oa the Small Cause side to 
recover the balance due by him undera lease which he had taken 
of the tight to collect fees on the slaughter of animals, which the 
Council are entitled to levy under S. 191 of the District Munci- 
palities Act (Madras Act IV of 1884.) 


The Subordinate Judge dismissed the suit on the ground 
that the Council was not empowered to lease the right in ques- 
tion and that the contract sued on was illegal and could not be 
enforced. This is the decree which we are now asked to set aside 

. on revision. 


A case of a precisely similar character, though arising in 
the city of Madras, turning on the legality of a Municipal Coun- 
cil leasing out the right of collecting slaughtering fees has been 
decided by Wallis J. (C.S. No. 244 of 1907)3 and although it was 
decided with reference to the provisions of the Madras City 
Municipal Act III of 1904 and not of the District Muncipalities 
Act, yet the provisions in the two Acts in this respect run on so 
nearly identical lines that the reasoning of the learned Judge ap- 
plies with equal force to the present case. Admittedly the District 
Municipalities Act does not expressly authorize the leasing or 
farming out of the right to collect slaughtering fees. Of the seve- 
ral taxes leviable under the Act the only one in respect to which 
such a provision is to be found is the case of Municipal tolls (S. 92). 
It is urged that such a power is granted by implication asa 
necessary incident to the right of levying. But in the first place 
it cannot be said that the right of farming out is in any way 
Leces:ary to the exercise of the right of levying : such fees may 
be naturally and easily collected by Municipal subordinates as 
has been done for a certain period in this very case. Secondly, 
the fact that there is an express grant of the power to farm out 
tolls is difficult to reconcile with the idea that the authorization 
to levy carries with it an implied power to farmout. The mere 


fact that the Municipal Account Code contains provisions for’ 











I. (1891) I.L.R. 18 C. 620. 2. (1901) 1.L..R. 25 M. 548, (F.B.) 
3: (1909) 21 M.L,J. p. 788. 
* 12 
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the farming out of slaughtering fees and other taxes besides tolls 
does not, in our opinion, throw any light on the interpretation of 
the Act n this respect. We must, therefore, hold that the farm- 
ing out of the right to collect slaughtering fees is unauthorised 
by law and is ultra vires. 


Is the suit contract therefore void and unenforceable? We 
are forced to the conclusion that it is so, both as infringing the 
provisions of S. x1 and S. 23 of the Indian Contract Act IX of 
1872. The power of a Corporation must be strictly construed 
and it is hardly too much to say that what is not permitted to 
such a body 1s forbidden. To quote from Hanspory’s Laws of 
England, Part 8, Art. 805:— 


“« Where a corporation is created by statute, its powers are 
limited and circumscribed by the statute creating it, and extend 
no further than is expressly stated therein, or is necessarily and 
properly required for carrying into effect the purposes of its in- 
corporation. What the statute doesnot expressly or impliedly 
authorise is ‘to be taken to be prohibited. If, for instance, the 
subject-matter of a contract is beyond the scope of the constitu- 
tion of the Corporation, it is wtva vires, that is, it is beyond the 
powers of the Corporation to make the contract which is there--- 
fore void ab initio and cannot be ratified.” i 


The above reasoning exactly covers the present case. It 
has been suggested that the provisions of the Indian Contract 
Act are not exhaustive and that S. rr, which deals with the com- 
petency to contract, does not contemplate the case of a Corpora- 
tion. But even if this be so, the matter must be decided in the 


` light of geueral principles of law as expounded in the passage 


quoted above, and the result is the same. 


It is argued for the petitioner, on the authority of the case 
reported in Abdulla v. Mahmud,* that nevertheless the contract 
can be enforced against the detendant. In that case Bhashyam 
Aiyangar J. held that a sub lease by a ferry reuter, though pro- 
hibited by the terms of his lease and invalid against Government, 
might be valid as against the sub-lessee. The case is easily dis- 
tinguishable on the ground that the sub-lessor in that case was 
a private person, and no question arose of the peculiarly fettered 
position of a statutory corporation. A coutract, which, like the 
suit contract, is’ void ad tnitio cannot be enforced. (Compare 
Maruds Muthu Pillai v. Rangaswamt Mooppan.? ) 


We must, therefore, hold that the suit coutract was void, 
aud unenforceable, and that the Subordinate Judge was right in 
dismissing the suit. 


The petition is dismissed with costs. 








t (Igo2) I. L, R. 26 M. 156. 2. (1900) I. L. R. 24 M. 401. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. Justice Sundara Aiyar and Mr. Justice Ayling. 


Fn re Kachi Madar Labbai ... Petitioner” 

(Complainant in C. C. No. 

119 of 1909 on the File of the 

Sub-Divisional Magistrate 
. of Tuticorin). 

Cr. P. C., Ss. 476, 195—" Inquiry »—« Judicial proceeding '’—Order Kachi Madar 
based on what is not legal evidence bad—Evidence in preliminary enquiry Lebbat 
under S. 202, Cr. P. C. Biome 

Per Sundara Aiyar J. (Ayling J. dissenting) :—An order under S. 476, 
_ Cr. P. C., based partly on what is not legal evidence, ¢.g., ona statement made 

without oath in the investigation, is bad in law. 

Per: Sundara Adyar J.:—An order under S. 476 passed by the first court 
does not cease to be operative zpso facto by the order of an appellate court 
reversing that of the court of first instance, 

_ A preliminary inquiry under S. 202, Cr. P. C, is nota “judicial procee- 
ding.’ The words " when any civil * * court is of of opinion that there 
is ground for inquiring’? in S. 476,~Cr. P. C, mean when there is legal 
ground for inquiring. 

Courts have a heavier espona on them while proceeding under 
S. 476 than while giving sanction under S, 195, Cr. P, C. 

A magistrate might not act illegally in ordering prosecution under S, 
476 on the sworn statement of the complainant alone, but an order based 
on it and on the statement of complainant’s witnesses not made on oath is 
illegal, 

Per Ayling J. :—Exceptionally strong reasons are required to justify an 
order under S. 476 in cases where the complainant has not been allowed to 
adduce the whole of his evidence in support of his complaint. 

Petition under Ss. 435 and 439 of the Criminal Procedure 
Code praying the High Court to revise and cancel an order 
_ passed under S. 476 of the said Code by the rst Class Sub-Divi- 
sional Magistrate of Tuticorin in C. C. No. 119 of r9090n his 


file. 
Paul Appasamz for petitioner. 
The Public Prosecutor (C. F. Napier) for the Crown. 
The Court made the following ; . 
ORDER.—Sundara Atyar J.:— This is an application to set 


aside an order of the Sub-divisional Magistrate of Tuticorin 
passed under S. 476, Criminal Procedure Code, directing 





* Cr. Rev. C. No. 78 of 1911. _ 4th May, rort, 
Cr. Rev. P. No. 61 of I1gtt. : : 
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the prosecution of the petitioner for offences under Ss. 182 and 
211 of the Indian Penal Code. The circumstances under which 
the order was passed are briefly as follows. The petitioner laid 
a complaint befare the Sub-divisional Magistrate of extortion and 
teceiving illegal gratification against four persons, two of whom 
were police officers. The Magistrate, after the examination of 
the complainant on oath, held a preliminary inquiry under S. 202, 
Criminal Procedure Code, without issuing process for the appear- 
ance of the accused, and after considering the result ofthe inves- 
tigation, he dismissed the complaint and directed the prosecution 
of the complainant as mentioned above on the 22nd November 
1909. The complainant applied to the Sessions Judge of Tin- 
nevelly for revision of the order of dismissal of the com- 
plaint. His application was successful and the Sessions Judge 
directed a further enquiry into the case. The Sub-divisional 
Magistrate issued summonses to the accused. The Sessions 
Judge, in disposing of the complainant’s petition for revision, 
passed no order with respect to the direction of the Sub-divi- 
sional Magistrate for the prosecution of the complainant. Nor 
did the Sub-divisional Magistrate, after discharging the accused, 
again pass any fresh order under S. 476, Criminal Procedure 
Code. ‘The Head-Quarters Deputy Magistrate of Tinnevelly to 
whom the Sub-divisional Magistrate had forwarded the records 
under S. 476, Criminal Proceedure Code, passed orders on receiv- 
ing the Sessions Judge’s order that the proceeding abated and he 
took no action thereon during the pendency of the revision 
petition before the Sessions Judge and the retrial by the Sub- 
divisional Magistrate. After the order of discharge by the latter 
Magistrate the Prosecuting Inspector requested him to proceed 
with the inquiry. The Deputy Magistrate was of opinion that as 
he had passed orders that the proceeding abated, “he could not 
take fresh proceedings without an order froma superior court.” 
‘The complainant before the Sub-divisional Magistrate asks us in 
this revision petition to set aside his order dated 22nd November 
1909 with a view to prevent the proceedings against him before 
the Deputy Magistrate being revived. Mr. Appasawmi, who ap- 
pears for the petitioner, has urged two grounds for our interference: 
first, that the order under S. 476, Criminal Procedure Code, ceased, 
to be operative when the Sessions Judge quashed the Sab-civi- 
sional Magistrate’s order of dismissal of the complaint ; secondly, 
e 
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that’ the order being based oü the materials placed before the Ksċhi Madat 
Sti b-divisional Magistrate at the prélirninary inquiryard that in- v. 


quity not being of a judicial character, the order was illegal and ap ai 
made without jurisdiction under S. 476, Criminal Procedure teat 


Code. I am unable to agree with him in respect to his first con- 

tention. The order under S. 476 of the Criminal Procedure 
Code was distinct fromi the order of dismissal. The Sessions 
Judge, in directing further inquiry, did not decide thatthe Sub- 
divisional Magistrate’s view as to the falsity of the complaint 

was incorrect. ‘The order to make further inquiry was, on the 

other hand, quite consistent with his concurrence with the Magis- 

trate as to the probable nature of the complaint. The case relied 

on by the learned counsel, Kanullah v. The Emperor,’ does not 

support his contention. That case merely decides that when an 

appellate court dissents from the opinion of the court of first 

‘Instance deciding at the hearing of the suit that a statement 
made by a person was false and reverses the decree of that court, 

an order under S. 476 of the Criminal Procedure Code passed by 

the lower court directing the prosecution of the deponent should 

be quashed. It does not support the contention that the order 

ceases to be operative without being quashed. 

Mr. Appasawmi’s second contention is sound in my opinion 

‘atid should beupheld. S. 476, Criminal Procedure Code, empowers 
a court to direct a prosecution only when it ‘‘ is of opinion that 

there is ground for inquiring into any offence referred to in 

S. 195 and committed before it or brought under its notice 

in the course of a judicial proceeding” after makiig any 

preliminary inquiry that may be necessary. A preliminary 

investigation by the court under S. 202, Criminal Procedure 
Code, is not a judicial proceeding, and it has been held 

that a person cannot be prosecuted for an offence brought 
to the uotice of the court during such investigation. (See 

Oueen-Empress v. Venkataramana , Asmatulla x. The Empress* 

and Zz re Chotalal Mathuradas*). The order of the Sub-divisional 

Magistrate in this case was admittedly based partly at least on 
‘what appeared at the. preliminary investigation. The Magis- 
‘trate says: “ Theré are discrepancies which appear in the evi- 
„dence adduced by the complainant to sup port his case. It ig 
I. (907) 2G W. N: rs . 2 (1960) .1. i. R. 43 ML Taz; 

3» (1899)'4 È W. N. 366, 4: (1898Y L Le R. 24 B. 936, 
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very plain that the story is a fabrication. In the original com- 
plaint the man who is said to have gone to complainant’s house 
to fetch the money is not the same man who is brought forward 
to state that he played this part in the affair. There are other 
discrepancies as to time.” The depositions of the witnesses at the 
investigation were not made on oath. It is clear to my mind 
that an order under S. 476, Criminal Procedure Code, based on 
statements which do not constitute legal evidence is illegal. 
This is, if necessary, rendered clearer by S. 478 of the Criminal 
Procedure Code which authorises the court acting under S. 476 
to “ complete the inquiry” and commit the accused person ‘to 
take his trial before the High Court or Court of Session as the case 
may be.” Itis, of course, impossible to hold that a committal 
could be made on what is not legal evidence, and I think it is 
equally clear that an inquiry which is to be completed must be 
of the same character as the completing portion. The words 
therefore in S. 476, Criminal Procedure Code, “ when any Civil, 
Criminal, or Revenue Court, is of opinion that there is ground 
for inquiring into any offence * * ” should be construed as 
meaning ‘‘when there is legal ground for inquiring ”, etc. This is 
also clear from the fact that the matter should be brought under 
the notice of the court in the course of a judicial proceeding in 
which evidence must be taken according to the rules of. law. 
What the section requires is that the court should be of opinion 
that a prema facie case has been made out against the accused 
justifying an inquiry similar to what is required when a court 
granting sanction for prosecution under S. 195, Criminal Pro- 
cedure Code. It has never been doubted that underS. 195, 
Criminal Procedure Code, sanction can be accorded only on legal 
evidence. There is no reason for holding a different view with 
respect to S. 476 of the Criminal Procedure Code. In my opinion 
the court directing a prosecution under S. 476, Criminal Proce- 
dure Code, really takes a heavier responsibility on itself than it 
does in merely granting sanction to a private party to prosecute. 
There are various provisions in the Criminal Procedure Code 
entitling a court to initiate an inquiry on information received 
of on suspicion, but S. 476, Criminal Procedure Code, does not 
authorise it to do so. Moreover an order under that section 
in so far as the court making it is concerned is a final order 
and not merely one initiating proceedings though the order 
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is preliminary to proceedings in another court, just as an a Nadas 
order of commital to a Court of Session is. I am therefore of v. 
opinion that the Sub-divisional Magistrate had no power to pass A RETOR, 
the order under S. 476, Criminal Procedure Code, on what appear- eres 
ed before him at the preliminary investigation. There may be 
cases where a Magistrate might come to the conclusion on the 
sworn statement of the complainant aloue that his complaint 
was false and it may not be illegal to pass an order under S. 476 
on what appears in the sworn statement. But here the order is 
not based on the complainant's statement alone and material 
reliance was placed by the Sub-divisional Magistrate on the state- 
ment of complainant’s witnesses not made on oath. If the order 
were made on the sworn statement only, I should be prepared to 
hold that the Magistrate did not exercise a sound judicial discre- 
tion in passing the order and to set it aside on that ground. It 
has been held in several cases that it is unfairto direct a prose- 
cution under S. 182 or 211 of the Indian Penal Code without 
giving complainant an opportunity to adduce all hisevidence in 
support of his complaint. See Lalje Gofeth v. Giridhari 
Chaudhari > and Queen-Empress v. Shamial?. It was open to 
the Sub-divisional Magistrate in this case to pass fresh orders 
~ under S. 476 of the Criminal Procedure Code after the discharge 
of the accused if the evidence taken on oath justified such an 
order in his opinion. He has not, however, done so, and this 
court is concerned only with the order passed on the 22nd Nov- 
ember 1909. I would set aside that order. 


Ayling J. :—With great deference tomy learned brother whose 
judgment I have had the advantage of reading I am unable to 
concur in his view that an order under S. 476 of the Criminal Pro- 
cedure Code must necessarily be set aside, because it proceeds 
(wholly or partly) on a consideration of the result of a preliminary 
enquiry under S. 202 0f the Criminal Procedure Code. The word- 
ing of S. 476 (when any Civil, Criminal, or Revenue Court is of 
opinion that there is ground for engutry into any offence, etc.) is 
wide enough, in my opinion, to cover the consideration of other 
than strictly legal evidence already on record, The result of an 
enquity under S. 202has to be taken into consideration by the 
Magistrate in deciding whether to dismiss the complaint or 
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proceed with the case (vide S. 203) arid I cannot see why it may 
not be légitimatély considetéd before passing an order uridét 
S. 476. 

I do not propose to deal with the question in detail, because 
I nevertheless, concur’ in the order proposed by my learned 
brother. Iquite agree that exceptionally strong reasons are 
required to justify aù order under S. 476 in cases where the 
complaiudnt has not beerni allowed to adduce the whole of 
his evidence in support of his complaint. In the present case, 
only three of petitionet’s nine witnesses were examined by 
Stodart, his vakil’s prayer for the production and consideration 
of cértain police records was disregarded and the Magistrate's 
order now sought to be revised while containing sufficient ground 
for dismissing the complaint gives reasons which I should cer- 
tainly not regard as adequate ground for ordering prosecution. 
It is an order passed somewhat hastily and after very imperfect 
enquiry and which, in my opinion, cannot be upheld on its merits. 
I therefore corictir that the order of the Joint Magistrate under 
S. 476 of the Criminal Procedure Code, dated the 22nd November 
1909, should be set aside: 

In the result the ordet of the Sub-divisional Magistrate dated 
22nd November 1909 is set aside. 


IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, A?., Chief Justice, and 
Mr. Justice Munro. 





Subbiar . sa Plaintif* 
vuo 7 (Appellant) 
Maniem Subramania Aiyar and others... Defendants 
(Respondents). 


Vendor and purchaser — Consideration — Promise to maintain vendor— 
Failure—Vendor’s remedy. 

Where a sale deed has been registered and possession has been given, 
the vendor is not entitled to get the sale deed-set aside onthe ground that’ 
there has beën failuré of consideration, even thotgh the consideration is 
alleged to bea promise to maintain the vendor for the rest of his life. The 
vendor’s remedy is to recover the consideration or its value. [Sagaji v. 
Namdev, Baijnath Singh v. Palla, Govindammal v. Gopalachariar® referred 
` to pend followed. ] , 

nh (189) I. LR. 23 $ 5 PE ap, eM. L. 5 * (1968) I, I. R. 30 A, 125.. 
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Second appeal from the decree of the District Court of . Sebbiar 


North Arcot in A.S. No. 335 of 1907, presented against the Gab eai 
decree of the Court of the District Munsif of Arni i in Ọ. S. No.47 Aiyar. 
of 1996. 


. C. P. Ramasami Atyar and C. K. Mahadeva Aryar for 
appellant. 


V. Ryru Nambiyar for Ist E 

I. V. Ramanuja Row for. 3rd and 6th respondents. 

C. E. Mahadeva Atyar for appellant :— There having been 
a failure -of consideration, the plaintiff was entitled to cancel the 
sale—POMEROY guitable Remedies Vol. Il, S. 686; BANERJEA, 
“Specific Reliet”; Subba Rao v. Devu Shetty?; Govindsami Pillat 

v. Ramasami Pillat?; Ramalinga Mudali v. Aiyadurat Nainar.s 

Govindammal v. Gopalachariar * leaves the question open. 

V. Ryru Nambiar for respondent—relied upon Ponnayya 
Goundan v. Muthu Goundan*; Sagaji v. Namdev®; Baijnath 
Singh v. Palla”. 

The Court delivered the following 

JUDGMENT. —Chief Fustice—In this suit the plaintiff 
asked that a certain deed of sale might be set aside. The 
deed of sale (Exhibit 7) was executed between the plaintiff and 
the first defendant’s husband. The .second defendant is the 
purchaser from the first defendant and is now in possession. of 
the land in question. Now, the deed was registered, delivery of 
the deed was given to the first defendant’s husband, and, as I have 
said, the second defendant is now in possession under his _pur- 


chase from the first defendant. The consideration recited in the 
deed is Rs. 300. 


The. case.for the plaintiff is that the real consideration for 
the deed-was a promise by the first defendant's husband that „he 
would maintain the plaintif, who we are told, was an old man 
when- the deed was executed, for the rest of his life, 


The learned District Judge considered the question whether 
under S. 92 of the Indian Evidence Actoral evidence was admis- 
sible for the purpose of showing what was the real consideration 
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for this deed of sale. The learned Judge came to the conclusion 


Subramania that such evidence was not admissible. For the purpose of con- 


Aiyar. 


Chief 
Justice, 


sidering the question whether the plaiutiff is entitled to get this 
deed set aside I assume that it is open to the plaintiff to show 
by oral evidence that the real consideration for the deed of sale 
was not the consideration stated in the deed itself but the pro- 
mise to maintain the plaintiff. I am of opinion that the plain- 
tiff is not entitled to have this deed set aside. It is not found 
or alleged that there was coercion or undue influence, fraud or 
misrepresentation of any kind at the time when the deed of sale 
was registered and possession taken thereunder. That being 
so, the title to the property in question under S. 54 of the 
Transfer of Property Act passed tothe party to whom the con- 
veyance was executed. I do not know that is contested. If it is 
necessary to cite authorities in support of that proposition I 
might refer to the decision in Sagagt v. Namdev 1, Baijnath 
Singh v. Palta? and the decision of this court in Govind- 
ammal v. Gofalachariar.£ As regards the case last mention- 
ed, the learned Judges did not decide the first point whether a 
suit would lie in the circumstances of that case by the party 
who executed the sale-deed to get it set aside. But it is an 
authority that the transfer of ownership of land by; sale is effect- 
ed on the execution and registration of the conveyance even 
though the price be not paid. So I think I may say that where 
the title passes, on failure of consideration or on failure to pay 
the agreed purchase money, the remedy of the vendor is not to 
have the deed of sale set aside but to recover the purchase 
money. 

Then the question is, are we to apply a different principle 
to a case of this character when the real consideration, as we 
assume for the purpose of this judgment, is not payment of 
money butt maintenance of the party conveying, for his life. 


The learned vakil for the appellant has been unable to call 
our attention to any English or Indian authority in which this 
distinction has received recognition. He has, however, called our 
attention to the law in America which is to be found laid down 
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n Pomeroy’s Equity Jurisprudence Vol. VI (Equitable Remedies, Subbiar 
Vol. II.) paragraph 686. The learned author there, after referring ON 
to the general rule that the mere failure by a grantee to perform “4747 
a promise which formed the whole or part of the whole 
consideration inducing an executed conveyance, gives rise to 
no right of rescission in the grantor,” he says: “This rule- 
has been found to work a great hardshipin the frequent cases 
where an aged person has conveyed all his property to a 
sou or other relatives on the consideration, often oral, that 
the grantee shall support and care for the grantor during the 
remainder of the grantor’s life, and the grautee, while retaining 
the land, has abandoned the performance of his obligation.” No 
doubt the special equity in these special circumstances has teen 
recognised by the Courts of America, I know of no English 
cases where this special equity has been recognised and I know 
of no Indian cases; and in the complete absence of authority I do 
not think that we ought to import into the law of this country 
this very special rule of equity which certain American courts 
have applied.. ‘Ithink we must apply the law as laid down by 
the decisions of our own courts and applying that law, though 
possibly the case may be a hard one, I think it is not possi -le to 
come to any other conclusion. Then the suit was rightly dis- 
missed. It is not necessary to discuss the other points raised and 
I think we must dismiss the appeal with. costs of this appeal. 

Munro J. I agree. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Benson and Mr. Justice Sundara 
Aiyar. 


fSullapalli Bhadrayya .. Appellant* 
v. (Defendant) Bhadrayya 
Puttagunta Bapayya & others -- Respondent 
Bapáyya. 
: Plaintif) 


Inam in a Zemindari—Pre sumption as to the nature of inam— Occupancy 
right—Proof—Ejeciment, 

The presumption in the case of an inamdar in a Zemindariis that what 
was given as inam was only the melwaram right. [S. A 705 of 190g. foll: 
Marapa Tharalu Telukula Neelakanta Bekara" dist.] 

The fact that the tenants have not proved that their predecessors . 
were always in occupation or that ryots whose connection with chem 


“S. A. No. 1543 to 1546 of 1908. . (7907) 1. L. R. 30 M. 502, 
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was uot proved were cultivating in afew stray yearsis not evidence’that 
the inaurdar exercised the right of ejecting the cultivators and giving 
the laud to new eultivators. The fact that the reat paid has not been 
uniférin is not evidence that the defendants have no occupancy right in 
the absence of evidence that money rents had been fixed for the land. 


Second appeals from the decrees of the District Court of 
Kistna at Masulipatam in A. Ss. Nos. 474, 475, 476 and 
477 of 1907, presented against the decree of the Court of the 
District Munsif of Gudivada .in O. S. Nos. 33, 34, 35 and 36 
of 1906. ; 


The Court delivered the following 


JUDGMENT :—The plaintif isan inamdar and sues to 
eject the defendants’ who are the cultivatirg ryots. We accept 
the law as laid down in S. A. No. 705 of 1909 that when au inam 
is carved out of a zemindari the presumption is that what was 
given asinam was only the melvaram right as the zamindar 
himself was presumably the owner only of that right. The deci- 
sion in Marapa Tharaluv. Telukula Neelakanta Bekara? is not 
an authority to the contrary as that case only Jaid down that an 
inamdar who is the owner of both varams in the land will not 
be psesumed when he lets a ryot into occupation to give over 
the kudivaram right to him though such a presumption would 
be made inthe case of a zemindar 'transferring land in the 


-zemindari toa ryot for cultivation. It must, therefore, be pre- 


sumed in this case that as inamdars plaintiff's predecessors in 
interest obtained only the melvaram right from the Zemindar 
of Nuzvid. There is no evidence that they were. the owners of 
the kudivaram in any tight. We can find no legai evidcice on 
record that the plaintiff or bis predecessors ever let any of 
the cuitivators into possession of the land. The fact that the 
defendants have not proved that their predecessors were always 
in occupation or that ryots whose connection with the defen lants 
is not proved were cultivating in a tew stray years is not evidence 
that the inamdar exercised the right of ejecting the cultivators 
and giving the land to new cultivators. The fact that in the 
case of some other inamdars the rvots admitted the inamdar’s 
kudivaram right is no evidence against the defendants; nor can 
the fact that the holders of two acres out of the plaintiff's inam 


A 








te (1907) I, L. R. 30 M. 502, 


PART XVI.) THe MADRAS LAW JOURNAL REPORTS. 808 


admitied his right to eject in 1905 be admissible in evidence 

against them. The fact that the rent paid has not been uniform 

is not evidence that the defendants have no occupancy right in 

the absence of evidence that money rents had been fixed for the 
land. ‘The result is that the plaintif has not proved his owner- 

ship of thé occupancy right or his right to eject the defendants. 
„The decrees of the courts below are reversed and the suits dis- 
‘ missed with costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and ` Mr. Justice 
Ayling. 
Golla Hanamappa and others ... Appellants* 
' (Prisoners Nos. 1 to 4 and 6). 


Cr.P.C., Ss.423, Cl. 1 (6); 237, 238-—Relation inter se—Alter a finding” — 
Scope of S. 423, Cl. 1 (b)—Penat Code, S. 147—Common object after commence- 
ment of fight, enough. : 


The existence of a common object before the commencement of a sud- 
, deu fight is not necessary for the conviction of rioting. 


The finding which an appellate court may alter under S. 423, Cl.1(6), may 
relate either to an offence with which the accused was separately charged 
in the lower court. or to one of which he might be convicted without a dis- 
tindt charge. In cases not falling within Ss, 237 and 238, Cr. P. C. the appel- 
late court cannot convict a person of an offence with which he was not 
charged in the first court, but where he has been charged with a particular 
offenve, and the irst court has recorded a finding on that charge, the 
appellate court can alter the finding. 


‘Appeal from the conviction and sentence passed upon the 
appellants by the Court of Session of the Bellary Division in 
Case No. 72 of the Calendar for 1910, 

S. Swametnatha for appellants. 

The Public Prosecutor (C. F. Napier) for the Crown. 


The Court delivered the following 

JUDGMENT:—The accused in this case were all charged 
with the offence of rioting under S. 148, Indian Penal Code. 
The second accused was further charged with culpable homicide 
amounting to murder under S. 302, and the sixth and fourth ac- 
cused with causing grievous hurt witha dangerous weapon under 
S. 326 .The accused against whom there was no charge of murder 
or causing ‘grievous hurt as the immediate perpetrators of these 
offences were, however, charged with the commission of the 
offences constructively under S. 149 of the Code. 
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-Hanumappa 
v 


Emperor. 


The facts of the case are clearly set forth in the judgment of 
the Sessions Judge and we consider it unnecessary to repeat 
them. The cause of the rioting was an encounter between pro- 
secution witnesses No.:, 3 and 4 and probably also 5 on the one 
side and one Narasakka the mother of accused Nos. 6 to 8 on the. 
other side. A case of abduction of one Narasamma against 
accused Nos, 2,3, and 6initiated by the prosecution fifth witness, 
her husband, was pending at the time of the encounter. Naras, 
sakka, according to the prosecution, was helping the prosecu- 
tion fifth witness in the abduction case. The prosecution wit- 
nesses referred to above were going from their village for sowing 
their fields on the morning of the day of the offence. The en- 
counter with Narasakka took place just on one side of the village. 
Abusive words and a quarrel ensued between the prdsecution 
party and Narasakka. According tothe prosecution all the 
eight accused went-up to the place where the quarrel was going 
on. A fight ensued between them and the prosecution party in 
which very serious injuries were inflicted on Narasakka who died 


- in consequence. Prosecution witnesses Nos. 3. and 4 also sustain- 


ed serious injuries and prosecution first witness was also injured. 
Some of’the accused also received some injuries. The lower 
court acquitted all the accused of murder. It also acquitted 
them of rioting, holding that “wlat happened was a sudden 
fight ’—that.is to say apparently that it was not: proved that the 
accused acted in pursuance of a common object and were there- 
fore not members of an unlawful assembly. But the Judge 
found that the evidence established that all the accused were 
guilty of causing hurt and accused Nos. 2 and 6 of causing grie- 
vous hurt. Ais judgment does not shew what injuries each of 
the accused inflicted and on which of the prosecution witnesses 
except with respect to the sixth accused. According to him it 


„is not certain who dealt the fatal blow which killed Narasakka : 
' He proceeds:—' Though it is not certain that the second accused 


dealt the fatal blow he certainly took a leading part in the fight. 
I think there is noreasonable doubt too that the sixth accused 
was particularly active and that he caused grievous hurt to pro- 
secution third witness.” He convicted all'the accused under 
S. 325, Indian Penal Code, and the second and the sixth accused 
under S. 326, Indian Penal Code, also. Accused Nos. 1 to 3, 4 
and 6/have preferred this appeal. The evidence as to the details 
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of the fightand as to the seonsed who inflicted the fatal blow on Hanumuppa 
the deceased Narasakka or caused grievous hurt to prosecution Hiiperor 
witness No. 3 is extremely discrepant and some of the witnesses 
for the prosecution gave different acccunts ou different occa- 
sions before the trial of the case in the Sessions Court. We are 
_ unable to confirm the Sessions Judge’s finding that it was the sixth 
accused that caused grievous hurt to the third accused. Nor are 
we abie to decide on the evidence whose act caused the death of 
Narasakka. We are, however, of opinion differing from the 
Sessions Judge that the evidence issufficient to prove that all 
the accused were members of an unlawful assembly and were 
guilty of rioting and that they were all responsible for the injuries 
inflicted on the several prosecution witnesses in the course of the 
fight. The cause of the quarrel, as already mentioned, was the 
deceased Narasakka’s helping the prosecution fifth witness in 
the abduction case and acting against accused Nos. 6, 2 and 3 
who were the accused in that case. AJ] the accused espoused 
their cause and joined in the quarrel. We are quite unable to 
accept the argument of the learned counsel for the appellants 
that the existence of a common object before the fight began is 
necessary to justify the conviction of the accused of rioting. 
It is quite enough that accused Nos. 1, 3, to. 5, 7 and 
8 adopied the common object of accused Nos. 2, 3 and 6 to 
cause hurt to the prosecution party for helping Narasakka. It 
is also immaterial that the idea of injuring them was conceived 
suddenly atter the accused went to the scene of offence where 
Narasakka had already encountered the prosecution party. We 
agree with the Sessions Judge that the accused Nos. 1 to 3 and 
6 are proved to have been present and to have taken part in the 
fight. We also agree that thesecond and sixth accused took 
the most prominent part in it. 
* * * 
[Their Lordships dealt with the case of the 4th accused on 
the facts :—Ep.] 


` Dr. Swaminathan contends- that it is incompetent to us to 
convict the accused of being members of au unlawful assembly or 
rioting or to hold them consiructively guilty of the offences of 
causing hurt as they were acquitted of those offences by the 
-lower court. But in our opinion this contention is not sound, 
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Under S. 423 1 (ò) of the Code of Criminal Procedure an appel- 
late court has the power to alter the finding of the lower court 
maintaining the sentence. It is urged that this provision eatitlés 
the court to convict an accused of an offence of which he is 
acquitted only in cases falling under Ss. 237 and 238 of the Code 
of Criminal Procedure. We see no reason to adopt the qualifica- 
tion of the plain words of S. 423. Ss. 237 and 23 of the Code of 
Criminal Procedure provide that in cases to which they apply 
an accused person may be convicted of an offence with which 
he is not. charged. The finding which an appellate court 
may alter under S. 423, Cl. 1 (4), may relate either to an 
offence with which the accused was separately charged in 
the lower court or to one of which he might be convicted 
without a distinct charge. In cases not falling under Ss. 237 
and 238 of the Code of Criminal Procedure, no doubt the appel- 
late court cannot convict a persou of an offence with which he 
was not charged in the first court,-but where he has been charged 
and the first court has recorded a finding on the charge there is 
no reason for holding that the appellate court cannot alter the 
finding. There is obviously no injustice in doing so. Our view 
is in accordance with the opinion of the Calcutta High Court 
in Satéschandra Das Bose v. Queen- -Empress* and Queen-Empress 
v. Fabunulla 2. Inthe result we acquit the fourth accused and 
direct that he be discharged and set at liberty. We alter the con- 
victioa of the other appellants by finding them guilty of an offence 
under S. 147 and under Ss. 325 and 326 read with S. 119 of the 
Penal Code and confirm the sentences. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Munro and Mr. Justice Ayling. 


Krishna Bai sè ae ..  Appellant* 
v. 
The Collector & Government Agent, Tanjore, 
and others is. os 1s Respondents. 


C. P. C. (1882) S. 191—" Concluded the trial” —Remana—T rial before 
anoth er Jud, ige—De novo trial, f , 
- : : : 
> #8. A. 341L0f 1908. © >> > . Ioth January Ig1t. 
1 (1889) I L R. 27 ©. 172. 2 (1896) I. In R. 23. C. 975 
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*The trial ofa suit was concluded by the Judge; on appeal the appellate Krishna Bai 


court remanded the suit to the court of first instance for disposal accord- Aaviactox of 
ing to law on the substitution of fresh parties on the record, and in the Tanjore. 


meanwhile the Judge who first concluded the trial had been succeeded in 
office by another. A/eld:—That there should be a de novo trial, and that 
S. 191 of the Code of 1882 did not apply. 

Second appeal from the decree of the Subordinate Judge's 
Court, Tanjore, in A. S. No. 569 of 1907, presented against the 
decree of the Court of the District Munsif of Tanjore in O.S 
No. 358 of 1903 l 

The suit was instituted by the Collector of Tanjore for 20s- 
session of Certain properties belonging to Mangalavilas ladies, 
The defendant raised the objection that the Collector had no 
right of suit and the Mangalavilas ladies ought to have insti- 
tuted the suit. ‘Tae District Munsif overruled the plea and 
gave a decree in favour of the Collector (plaintiff). On appeal 
the Sub-Judge held that the Collector had no right of suit and 
ordered the Mangalavilas ladies to be made parties. On the Man- 
galavilas ladies being made parties he reversed the decree and re- 
manded the suit for disposal according to law. The defendant’ 
preferred an appeal against this order of remand and the High 
Court held that the suit was instituted in the name of a wrong 
person under a bona fide mistake ani the court had power ‘to 
substitute the names of the right persons as plaintiffs—vide 
Krishna Bat v. The Collector and Government Agent Tanjore’. 
The District Munsif on remand disposed of the case on the evi- 
dence originally recorded without giving an Opportunity to 
the defendant to file an additicual written statement and adduce 
fresh evidence. On appeal, the Sub Judge confirmed the decision. 
Against this, this appeal was preferred. 

P. R. Sundara Atyar and C. V. Ananthakrtshnier for 
appellant. 
The Advocate-General (P. S. Sivaswami Atyar) tor respondents. 


P. R. Sundara Atyar.—The lower courts ought to have 
allowed the defendant to file a uew written statement and adduce 
fresh evidence. The partiis are now different. There was no 
legal evidence. The question of prejudice is immaterial. The 
sub-court in the first instance ordered a ‘‘ fresh disposal.“ That 
means fresh trial and letting in new evidence. 





J. (1907) I. L, R. 30 M. 419. 


Krishna Bai 


v. 
Collector of 
Tanjore. 
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The Advocate General.—The suit lands were given by the late 
Rajah to the ladies of his harem. The estates are managed by the 
Collector. As manager of the estate thecollector brought the suit. 
Ifthe collector brought the suit on behalf of some third person the 
objection would be well founded. The suit was brought asserting 
the title of the Mangalavilas ladies. Now there has been no change 
of title. There is no new cause of action. ‘The defendant did not 
plead that the property did not belong to the Mangalavilas ladies. 
The defendant pleaded ouly adverse possession as against the 
ladies. The substitution was merely to supply a defect, namely 
that the collector as manager had no title to sue. Here it is 
tot the newly added parties that complain of a want of an oppor 
tunity to plead their cause. 

P. R. Sundara [yer replied, and referred to S. 33 of the Evi- 
dence Act, Cl. (a) to proviso; Order 41, Rule 21(S. 562 C.P.C.,) 
S. 19r C.P.C. 

The Court delivered the following 

JUDGMENT :— In this case a plaint was, in the first in- 
stance, put i: by the Collector of Tanjore as Manager of the 
Mangalavilas Estate asking for the ejectment of the rst defendant 
from certain property. The 1st defendant alleged zzder alía that 
the Collector had no authority to sue on behalf of the estate. This 
plea failed before the District Munsif, but was allowed on appeal, 
the appellate court directing that the members of the Mangala- 
vilas should oe placed on record as plaintiffs iu substitution for 
theCollector and sending the case back to the court of the District 
Munsif for fresh disposal, Against the order, there was an appeal 
to the High Court, and owing to the non-receipt of the records 
frum that court, the suit had to be adjourned to 14th May. The 
case was taken up on 17th May aud on that day the defendants’ 
pleader put ina fresh written statement and asked for a de novo 
trial. This the District Munsif, who was not the same District 
Munsif as disposed of the suit as originally framed, refused and 
his refusal was upheld in appeal. We think che prayer of the 
defendants’ vakil should have been granted. It may, we think, 
be doubted whether S. ror ofthe Civil Procedure Code (Act 
XIV of 1882) would apply to a case like the present, in as much 
as the first District Munsif did in fact conclude the trial of the 
suit that came before him. IfS. gr does not apply, no other 


` provision of law has been indicated to us under which the new 
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‘then, the District Munsif could deal with the evidence taken by his Krishna Bai 
-predecessor. We observe that the Collector’s name has not been The Collec- 
struck out of the record asit should have been. We, therefore, Tanjore. 
-allow the appeal, set aside the decrees of the courts below, and 

remand the suit to the court of the District Munsif for disposal 

according to law. Costs will abide the event. 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Charles zaiola ‘White, Kz, Chief Justice, 
atid Mr. Justice Munro. 
eee Mahalakshmammal si .. Appellant * 





Sines Madhya Siddantha Oonahini Nidhi, 
‘Limited, and others an ». Respov dente. 

Mortgage—Priority—Novation, if and when—Extinguishment of security. 

The law imputes to a person the intention to act according to his own 
‘interest, This rule is not affected by the general principle laid down in 
Bank of Tasmania v. Jones1; that a party, though not a-party to the con- 
tract, may be entitled to the benefit of a contract which operates as a novation, 

Held, that a person who held an equitable mortgage over certain pro- 
perty; obtained a decree for sale and had some balance due to him in respect 
of the mortgage did not lose his priority by subsequently taking a regular 
mortgage, forthe amount so due under the decree and for an additiona 
‘amount, in favor of a puisne mortgagee before the decree. 

On appeal from the judgment of Mr. Justice Sankaran Natr 
“passed in the exercise of the ordinary original civil jurisdiction 
of this court in C. S. No. 49 of 1909. =f 

The facts of the case appear from the . Judgment of Mr. 
‘Justice Sankaran Naty which was as follows. 

Sankaran Nair J.—This is a suit to recover the amount due 
under a mortgage bond dated 4th August, 1903. The 4th defen- 
dant claims that he has a prior charge on _ items rand 2 under 
his document of 1899. 

The 2nd and 3rd issues raise the question whether item No. 
2 is included in the plaintiffs’ and 4th defendant’s instruments of 
mortgage respecti v.l 

These issues were not argued before me. I find that item 
2 was mortgaged to the plaintiff and also to the 4th cefendant. 

The plaintiff was a mortgagee by deposit of title deeds in 
1895 Heobtained a mortgage-decree in C. S. No. 261 of 1899 

„on the'rgth February 1900:( H). On.the rth August 1903, he 





#0. S. A. No. 23 of Igt10,. ` ~. + sth April 191r. 
; Te (1893) A. C. 313. nap 
“3 ° ° 
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Mahalakah- took the plaint-mortgage (0) for Rs. 2,700 of which Rs. 1,086-0-8 


.. mammal 
V. 
Oonahini 
- Nidhi, Ltd, 


was the amount found due under the decree and the balance 
money then paid to the mortgagor. 


The 4th defendant took a mortgage of the sanity of redemp- 
tion in January 1899 stated in terms to be subject to the plain- 
tifs mortgage. Heobtained a decree for sale (R) in C.C. 210 of 
1900 on the 28th September 1900. The sale was to be subject 
to the claim of the plaintiff as mortgagee andin his application 
for execution the plaintiff’s rights were reserved (G) But in 
the proclamation of sale it was stated that the plaintiff's claim 
was extinguished ‘by the subsequent mortgage, though the 
plaintiff contends otherwise. ‘The property was sold and pur- 
chased by the 4th defendant himself, , 

On these facts, the question raised by the first issue: “ Is 
plaintiff entitled to priority in respect of his mortgage over the 
4th defendant” has to be determined. Asto the amount paid 


` tothe mortgagor at the time of execution of (O) in 1903, I fail 


to see how the plaintiff can claim the rights of a prior mortga- 
gee. 


The next question is whether the new mortgage (0) operat- 
ed to extinguish the plaintiff’s rights. under his prior mortgage 
and decree against the 4th defendant. In many decided cases it 
is said that this depends on the intention of the parties to the 
contract. 

The law imputes to'a person an intention to dct according 
to his interest. ‘That presumption is made even when the mort- 
gagee, as in this case, may not have been aware of the circum- 
stances indicating what course of conduct would be for his interest. 
If so, the statement in (0) made without the knowledge of the 
4th defendant’s encumbrance that the charge and the decree debt 
is extinguished is not material and has no greater effect than 
the provision in S. 89 of the Transfer of Property Act that the 
security becomes extinguished on the passing ofan order abso- 
lute forsale. Inthe latter case it is quite clear that even aftér 
such order the security subsists as against 4 subsequent encum- 
brancer. An intention to give up his-charge against a puisne 
encumbrancer « cannot be imputedin-the absence: of any know- 


‘ledge on his part of that encumbrance. 
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"The true principle is that stated in S. ror of the Transfer of 
Property Act, though that section does not apply to this case. 
When the continuance of a charge is. for a person’s benefit, then 
it is not extinguished in such cases; but it subsists. I am 
therefore of Opinion that for the sum of Rs. 1,086-0-8 and 
interest thereon and proportionate cost the plaintif hasa first 
charge. Daea 
The 4th defendant’s mortgage comes next in order of prio- 
rity. The plaintiff's claim for the balance under (O) with inter- 
est and proportionate costs comes next, I do not see why the 
amount of Rs. 400/- should be deducted out of the sum of 
Rs. 1,086-0-8. The plaintiffis therefore entitled to the usual 
decree for sale as first mortgagee; and if the property is sold the 
proceeds will be distributed in the above order, 

_If the property is not sold, but the 4th defendant pays the 


Mahalaksh- 
mammal 
v 
Oonahini 
Nidhi, Ltd.. 


first charge to the plaintiff, then -the 4th defendant will be de- ` 


clared to tave a charge for the amount he has paid in addition 
to his own mortgage debt and it will be open to the plaintiff as' 
mortgagee for the balance under (O) to redeem him. 

Against the representatives of the mortgagor as such there 
will be a decree for the recovery of the amount with interest at 
6 per cent and costs out of the assets of the deceased. 


As between the plaintiff and the 4th defendant, each party.. 


will pay and receive proportionate costs. 

K. Srinivasa Atyangar, for appellant :—A mortgage 
is extinguished by the taking of another mortgage instru- 
ment which states clearly that it is to bein satisfaction of 
the prior mortgage especially if additional amount is bor- 
towed or the terms are varied—Venkatasubramania Atyar 


V. Koran Kannan Ahmad. ı This will especially be so when ` 


the second mortgage is taken after knowing that an inter- 
mediate mortgage had been created—Ramérishna Sadashiv 


v. Choth Mal.2 The question in each case is ‘one of intention, ` 


and intention can be clearly gathered from the language of the 
document. Satisfaction of the decree on the first mortgage 
was enteredin the face of my notice of the intervening mort- 


gage. The first mortgage bond is merged in the decree, ` 


Chef Fustice.—How cau you suppose that the first mortgagee in-: 
tended to'prejudice himself? You were no party to it.“ I am: 
F. (1902) LL.R. 26 M, 19, 2. (1888) LL.R. 13 B.-348. 
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sure that in this case-there was a blunder in the office‘of the 
first mortgagee.] On extinguishment I refer also to Commercial `. 
“Bank of. Tasmania v. Fones. Oral evidence in the face of 
express language of extinguishment is inadmissible—A/ercantile 
Bank of Sydney v. Taylor in the following case it was 
held that the debt was extinguished even when there was no 
knowledge—Shan Maun Mull v. Madras Building Company. : 
In this last case the words were “free of all mortgages” as in the 
present case. S. tor of T. P. Act, would not apply to this case in 
terms, but its principle applies—Lomba Gomayi v. Vishwanath*.. 
Secondly, even supposing the first mortgagee has priority in res- 
pect of the amount ‘of the first mortgagee in as much as I, as 
second mortgagee, have obtained a decree for sale, the third mort- 
gage which was created thereafter will be affected by Zis pen- 
dens and if I sell and buy the equity of redemption, the third 
mortgagee cannot redeem me at all—Kunht Umah v. Ahmed", 
Venkatesh Govind v. Marutht’, Pursotam Narain v. Chedda 
Lal’, Har Shankar v. Sheo Gobinda Sahoo*; Gour’s Notes on 
S. 52, T.P. Act, in p. 436. A decree for redemption in favour of 
the original mortgagors under the circumstances is altogether 
wrong. 

K. R. Subramania Sastri ait C. Balarama Row, for respon- 
dents:—By the new mortgage I simply extinguished the decree and 
the agreement and not the debt. The debt could be extinguished 
only by payment. The appellant though he had knowledge of 
the existence of the first mortgage did uot make that mortgagee 
a party. There was rio intention to give up the security as is ap- 
parent from the wording of the new mortgage. [Cour#.—What is 
the effect of satisfaction of the decree ? Has not the debt merged 
in the decree ?] I cannot execute the decree as a decree. The 
debt is uot merged in the decree. The debt still subsists. I can 
get the amount in other ways; my remedy may be barred but my 
right has not gone—Bkawani Koer v. Mathura Prasad?; 
Economic Life Assurance Soctety, Usborne>°; Inre Jennings estate; 


-Purnamal Chand v.Venkatasubbarayulu +? Compare the last clause 





(1893) A. C. 317. 
(1891) I L.R. 15 M. 268. (1193) LL.R. 18 B. 86. -` 
(1891) L.L.R. 14 M. 491. (1887) I.L.R. 12 B. 217. 


1. (1893) A. C. 313. 
3 
; (1906) I.l.R. 29 As re (18g9) I.L.R. 16 C. 966, 
9- 
us 


N 
one ` 


)7 C L. J. 1 at 30. Io, (1902) A. C. 147. 
Ea Ire R. 277, at 863. 12. (1897) LL. R. 20 M, 486, 
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of $.:89 of T.P. Act: Security will not be extinguished until actual Mahatitahi: 


payiment—Brbryan Bibi v. Sachi Bemah*. The form of the new 
mottgage is due to the decision in Venkatasubramanta Atyar Vv. 


Koran Kannan Ahmad*. I refer also to Gopal Chunder Srimony. 


v.Herembo Chunder Haldar*. Gudhar'Dasv. Ram Antai Singh* 


isa case’ of ‘new parties and new terms, and yet it was. 
held'that the first mortgage was not extinguished. The langa- 


ageis we’ have liquidated the said debt; ze., the debt has been paid 
of—Guosk ön Mortgages; p. 475. If it is for one’s benefit to keep 


:alive an. earlier lien it must be presumed that it was.intended to. 


keep the lien alive. All the casés-quotéd: by the other side are 
cases of novation. The titie deeds are with me. 

‘The ihortgage deed expressly mentions the existence of the 
first mortgage and says that itis subject to it! The suit and 
decree on the gnd mortgage and the court sale are also expressly 
subject tomy first mortgage. In such a case the buyer could not 
claim anything more than what was sold. The question of lis 
pendens was not raised in the lower court.. — 

C. P. Ramasawmt Aiyar in teply referred to Jyaat-un- 
nisa-Begium v. Pertab Singh”. Satisfaction need not be by 
payment alone. After- judgment. the sectirity is merged 
Economic Life Assurance Soctely v. Usborne®. The new 
document carries higher interest. The court cannot say that 
even if the parties say that they do not want the first? mortgage 
‘to°exist still the law presumes that it will exist. There is no 
evidence that the other side has the title-deeds. The title- 
deeds have to be deposited in court when the suit on the deeds 
is filed until the time of entering up of satisfaction. I merely 
mentioned the existence of the earlier mortgage but as soon as 
that was dcne I mentioned in the sale proclamation that the 
other side had given upthe right of prior mortgage. No ques- 
tion of presumption or intention to keep alive the security can 
arise when the other side has expressly given up the right in un- 
ambiguous language. 

The Court delivered the follwing - 

JUDGMENT :—C hief T —The facts are stated in the 

I. (ī904) 1 I. L. R. 31 C. (EB) 2. (1902) I. L. R. 26 M. 19, 
3. (1889) I. L. R. 16 C. 523, po 4. (1904) 8C. W. N. 690, 693. 
5+ (1909) ILL. R. 31 A. 538 P.C. -6. (1902) A. C. at 149, I51. 
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Milialaksh- plaintif’- (I refer to the plaintiff-company as the plaintiff) could . 


maim 


a 
Oonahini 
Nidhi, Ltd. 


not claim priority as regards the sum of Rs. 1,600 odd, the 
amount. of the further advance made by the plaintiff at the time 
of the execution of the mortgage of August 1903,.(Ex. O) This 
finding was not contested by the plaintiff (the respondent). The 
question for us is: Was the learned Judge right in holding that as 
regards the sum of Rs.1,080 odd, the amount remaining due from 
the mortgagor to. the plaintiff atthe time of the mortgage of 
August 1903, the plaintiff had priority over the fourth defendant 
—in other words, did the mortgage of August 1903 operate so as 
to extinguish the plaintiff's mortgage rights under the decree 
obtained by him in February 1900, (Ex. H.) ir the suit brought 


on his ‘equitable mortgage of 1895? In September, 1900, £. E. 
.after the plaintiff had got his decree on his equitable mortgage 
of 1895, the tourth defendant obtained a decree for sale (Ex. B) 


oua mortgage of the equity of redemption of the property in 

question which had been executed in June, 1899. This decree, 
was executed by the fourth defendant who bought the property 

in execution. The sale was subject to the plaintiff’s rights “as 

mortgagee and in the fourth defendant’s application for execu- 

tion the plaintiff's rights were reserved. 


There can be no question that before (Ex. O) was executed: 
the plaintiff had priority over the fourth defendant as regards 
any balance remaining due to him under his equitable mortgage 
of 1895. Is (Ex. O) to be construed as a surrender of his mort_ 
gage tights as against the puisne encumbrancer (the fourth 
defendant), so as to convert the fourth defendant into a first mort- 
gagee by virtue of his ‘mortgage of June 1899, and relegate the 
plaintiff to the position of second mortgagee ? 


A document dated 11th March 1902 (Ex. Z) is in evidence, : 
which is a notice given to the plaintiff on behalf of the fourth. 
defendant of the decree obtained by the fourth defendant in 
September r900 (Ex. B). The case for the plaintiff was that no 
notice which was legally binding on the plaintiff had been re- 
ceived. It does not seem to me to be very material whether the 
notice was received or not. Ifthe plaintiff had no knowledge 
of an encumbrance, it is difficult to say that he intended to give 





* See p. 811, 
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th'at encumbrance priority over an earlier subsisting’ encumbrance 
in his favor. On the other hand the fact that notice had been 
received (if it was received) would render it unlikely that the 
plaintiff should have been content to surrender his mortgagé 
rights as against the fourth defendant without consideration, or 
for a consideration which seems inadequate. ‘The terms of the 
mortgaze of 1903 may have been as between the mortgagor and 
the plaintiff more advantageous than those of the equitable mort- 
gage of 1895. But this would not have compensated the plain- 
‘tiff for the loss of his mortgage rights as against the fourth 
defendant. What the plaintiff purports to give up (by Ex. 0) 
as against his mortgagor is all his rights under his.mortgage 
decree of February 1900 (Ex. H) and underan agreement. The 
agreement is recited inthe instrument as an agreement which 
had been sanctioned by the court, under which the sale under 
the plaintiff's decree was postponed on certain terms.. The in- 
„strument contains a covenant by the mortgagor that he has 
power to convey free from encumbrances, - 


With regard to this question of intention I think the view 
taken by Sankaran Nair J. was right. The plaintiff gave up his 
right tosue on his mortgage of 1895, but he did. not give 
up his rights asa secured creditor in respect of the unpaid 
balance which would of course include the right to set up 
his security as against the puisne encumbrancer. I do not 
think we ought to hoid, as we were asked by the appellant 
to hold, that the rights of the parties were the same as if the 
mortgagor had paid off the plaintiff. It may be that, as suggest- 
ed on behalf of the respondent, the form in which Ex. (0O) was 
drawn was intended to meet the decision in’ Venkata Subramanta 
Iyer v. Koran Kannan Ahmad. However this may be, the effect 
of Ex. (Q) was unquestionably to put an end to the plaintiff's 
subsisting judgment-debt against his mortgagor, but the fact 
that the debt was extinguished leaves open the question whether 


the security was put an end to. The law is thus stated in Bawand 


Koer v. Mathura Prasad?: “As laid down by their Lordships 
of the Judicial Committee in Gokul Das v. Rambox?, Mohesh 
Lal v. Bawan Dass* and Dinobundo v.Famaya®, and by the House 
of Lords in Thorne v. Cann’, and Liquidation Estates Purchase 
Company v. Willoughby”, the question whether a mortgage which 
A 


Ie (1902) I. L. R. 26M. 19, . 2.. (1907).7 CL. J.. Lat page 31. 
3. (1884) L. R. Ir I. A. 126, 4. (1883) L. R. xe I.A. 62. 
5. (igor) L.R. 29 I. À. 3: 6. (I895)-A. C. x 


_ (1898) A. O..gat. 
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has been satisfied is to be construed as extinguished or képt 


‘alive for the benefit of the person who makes the-payment, is 


simply a question of intention to be determined with reference 
to the surrounding circumstances as they exist at the time when 
the mortgage is discharged. ‘The principle upon which this doc- 
trine isfounded is that, although ordinarily when the interests of 
the mortgagor and the mortgagee are united in the same person 


-it is not necessary for him to keep them distinct equity’ will 
-keep them distinct, where from the intentions of the party either 


express or implied, it is for his benefit that they should be so 
kept. It depends upon the intention, actual or presumed, of the 
personin whom the interests are united, and this person will 
be presumed tointend that which is most to his advantage. Con- 
sequently, where the mortgagee institutes an action to-enforce 
his security, proceeds to judgment, sells the premises, and pur- 
chases them himself, it does not necessarily follow that he 
intends that his title under the mortgage should merge inthe 
equity of redemption.” This principle was recognized in Zz re 
Fenning’s Estate where it was held that where an equitable mort- 
gagee by deposit of title deeds took a bond to secure the same 
debt and entered up judgment thereon he did not thereby forfeit + 
his security or defeat its priority, I may also refer to the judg- 
ment of this court in Purnamal Chand v. Venkafasubbarayalu? 
and the judgment of the Calcutta High Court in Gopal Chander 
Sresmony v. Herembo Chundar Haldar*. See too GHOSE on 
Mortgages, Vol. I, p. 475 4th Edn, 

The decision in Ramakrishna ‘Sadastv v. Choth Malt is no 
doubt in point andis an authority in the appellant’s favour. 
But in the case before us I am not prepared to hold that it was 
the intention of the plaintiff to give up his mortgage rights as 
against the fourth defendant. The judgment in Commercial ` 


` Bank of Tasmania v. Fones® no doubt lays down the general 


principlethat a party may be entitled to the benefit of a contract 
which operates as a novation, though he was no party to the 
contract. This, however, does not affect the rule that the law 


_imputes to a person the intention to act according to his interest, 


I think the learned Judge was wrong in holding that the 


. plaintiff was entitled to redeem the fourth defendant in respect of 


the fresh advance made under Ex. (O) since this advance 


“was made after the fourttr defendant had obtained his’ decree for 


- (1885) 15 Ir. R. 277. w 2. (1897) I. L.-R. 20°M. 486. 


1889) I. L. ‘Re6C. 3 4. SISI D. R Raga 348. 
a (i893) A CrgER = 
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sale. Except as regards this, the appeal is dismissed. Plaintiff 
and fourth defendant will pay and receive proportionate costs. 

The meee from this date will be: allowed for,redemp- 
tion. ; i 


Mungo J.—I agree. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—My Justice Abdur Rahim and Mr., Justice Sundara 
Aiyar. 


Sri Maharajah of Vizianagram ae Appellant? 
s. (Plaintif) 

Kota Veeranna and others .. Respondents 
(Defendants). 


Provincial Small Cause Courts Act, Sch. IT, Art. . 13— Suit Sor recovery of 
land cess by zamindar from inamdar. 


A suit for recovery of land cess by the zamindar from the inamdar does 
not fall within Art. 13 of the Provincial Small Cause Courts Act, 

The cesses and dues contemplated in Art. 13 are payments which a per- 
son is entitled to as representing his interest iu certain itmmoveable pro- 
perty and not because he possesses somme interest in iminoyeable property. 
(Zemindar of Tarla v. Latchiah 1 ref. to.) 


Second appeal from the decree of the Temporary Subordi-. 


nate Judge’s Court of Vizagapatam in A. S. No. 412 of 1908 pre- 
sented against the decree of the Court of the District Munsif of 
Chodavaram in O. S. No. 728 of 1907. 


S. Srinivasa Atyangar for appellant. 

` É. Naghabhushanam for respondents. 

P. Nagabhushanam, for the respoudents, took a preliminary 
objection that the suit was of a smali cause nature and therefore 
no second appeal lay, and cited in support of the position Zantin- 
dar of Tarla x. Latchiah*?; The. Secretary of State v. Venkuta- 
chela Perumal Pillai?; Vinkelag giri Rajav. Venkat Rau? ; Kar- 
imdad Ihan v. Mustagiri Khant. 

S. Srinivasa Atyangar, for appellant :—This was also cess 
leviable. ‘On account of ” in Ci. (x3) of the Provincial Small 
Cause Courts Act would mean “ by reason of.” ‘here was no 

* S. A. 680 of 1910. 31st July, tgm. 


Ie (1902) 13M.L.J. 211. . 2. (1900) 11 M.L.J. 117. | 
3- (1897) LLR. 21 M. 243. 4. (1903) I. LR. 26 A, 5. 
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warrant for holding that those words meant “representing ™ or 
“being the whole of.” He cited Muhammad Abdul Hat N. 
Nathu* where cess is defined as “a payment, not for the kenefit 
of the landlord but a payment for some purpose of public con-, 
venience, such as sanitation, police or the Liike” He submitted 
that Zamindar of Tarla v. Lathiah? as well as The Secretary 
of Statev. Venkatachela Perumal Pillai * proceeded upon the 
view that the cess had either been incorporated with 1evt, or, 
having been claimed along with rent, must be so treated. 


The Court delivered the following 

JUDGMENT :—The preliminary objection has been taken 
that no second appeal lies in this case as the suit isofa small 
cause nature. The question is whether a suit for recovery of l 
land cess by the zemindar from the inamdar can be said to fall 
within Article 13 of the Provincial Small Cause Courts Act. 
That article is in these words: “ A suit to enforce payment of the 
allowance or fees respectively called walikana and hagg, or of 
cesses or other dues when the cesses or dues are payable toa 
person by reason of his interest in immoveable property or in an 
hereditary office, or in a shrine or other religicus institution.” 


Now can it be said that the land cess is payable to the 
zamindar by the inamdar dy reason of the former's interest in 
immoveable property? We think not. The land cess is a 
tax levied by the Government and the landlord who in the first 
instance has paid tothe Government is entitled to recover it 
from an intermediate tenure-holder because the latter as between 
himself and the landlord is the person who onght to bear the 
burden of the tax. The cesses and dues contemplated in Article 
13.aré payments which a person is entitled to as representing 
his interest in certain immoveable property and not because 
he possesses some interest in immoveable property. .We are for- 
tified in this conclusion by the ruling in Zemindar of Tarla v. 
Latshiah® and in S. A. No to of 1907. 


The preliminary objection prevailing, this second appeal is 
dismissed with costs. 
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IN THE HİGH COURT OF JUDICATURE AT MADRAS, 
~ Present :—Mr. Justice Ayling and Mr. Justice Spencer. 


Sivagnanathammal .- Appeilant® 
(1st Counter- 
Petitioner: ist 


v: Defendant.) 
Arunachellum: Pillai and others .. Réspondents 
(Petitioners: 
Plaintiffs.) 
C. P.C. O. XLI, r.1— Receiver, ad interiin—Jusl and convenisni—Suit Sivagnana- 
against Hindu widow—No allegation of specifie waste. ne 
. f sori on): ; Aruna- 
A bona fide possessor should -not ordinarily be displaced from any of elium 


the just rights attached to his title unless there be some equitable ground Pillai. 
for interference. f 


To justify the appointment ofan ad igterim receiver in a suit against 
a Hindu widow who is in bona fide possession of the property, in virtue of 
her legal title to it, and which possession she would be admittedly entitled 
to for het life even if plaintiff succeed in the suit (the suit being one for 
declaring an alleged wili of the last male owner a forgery) there should be 
some equitable ground for such appointment, and a court will be actiug 
wrongly in appointing a receiveron bare grounds of expediency in the 
absence of specific proof of waste, etc, ` 


\ Appeal from the Order of the Subordinates Judge’s Court of 
Tuticorin in C. M. P. No. 281 of 1910 in O.S. No: 23 of 19:0. 


K: Srinivasa Atyangar and S.` Srinivasa Atyar for 
appellant. 


© The Advocate General (2. s. Sivaswami Atyar) for respon- 
dent. , ; x 


The Court delivered the following 


` JUDGMENT :—This is an appeal against ‘ihe ordet of the 
Subordinate Judge of Tuticorin appointing a receiver pendente lite 
in a suit in which the reliefs asked for by the plaintiffs-reversioners 
are the appointment of a receiver and the issue of an injinction 
restraining waste and mismanagement on the part.ofa mother. 
and her deceased son’s sister’ s son. The and defendant sets up 
a will under which, he (the deceased's, nephew) i is to get a moiety 


„fA. A. O No 188 of 1910. ; 26th July, Igtk 
aoe ` . “ee x A A 
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of the property during the mother’s lifetime and is to teke the 
whole estate absolutely on her death. The rst defendant sup- 
ports this will and the plaintiff impugns it. The language of 
Order X11, Rule 1, of the Code of Civil Procedure of 1908, which © 
governs the present case, differs slightly from ‘the language of 
S. 503 of the Code of 1882 by the introduction of the words 

“just aud convenient.” The latest decision in which the aitera- 
tion is considered is Syeemati Mathurat Detya v. Shib Dayal Singh. 
fazart*, and we are disposed to agree with the learned judges 
who decided that case in thinking that “the courts in India have 
the fullest jurisdiction to appoint as well as to remove a receiver 
in the exercise of a sound judicial discretion.” Each case has to 
be decided on its own merits, and we may at once say,that ordina- 
rily in a case where a court of first instance has fairly taken into 
consideration allthe attendant circumstances and appears to 
have made a sound use of its discretion in the matter, we should 
hesitate to interfere with an order of this kind. 


The prominent features of the present case are that (1) in the 
event of the will being invalidated the first defendant will have 
what is conveniently described as a widow’s estate; (2) that’ 
in the affidavits filed on the respondents’ side there are no 
specific allegations of actual waste or mismanagement; (3) that 
the only definite allegation relates to a sum of Rs. 6,000 which one 
of the partners of the deceased Subramania Pillai is aile- 
ged to have paid tothe rst defendant out of the partnership 
assets, and that there is a specific denial of this payment in 
the xst defendant’s affidavit of December rath, 1910; (4) that the 
ist defendant has expressed her willingness in para 15 of her 
counter-affidavit of- 30th August, 1910, to give any undertaking 
which the court may consider necessary or desirable so as to 


- ensure the safety and proper management of the properties of her 


deceased son; (5) that the lower court refused, in its order of 
November 5th, roto, to. issue an injunction restraining the defen- 
dauts from- collecting the outstandings ot Subramania Pillai’s 
estate but granted, in its order dated the same day, the prayer 
for the appointment of a receiver, though the latter remedy re- 


quires a stronger case to be made out—vide Chandidat Fha v. 
‘ Padinahand Singh Baħhadur.2 When a distinction, is drawn 





i (1909) i4 O.W.N, 252. © 2 (1865) LILR, 22 C. 459. 
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bet ween the tworemedies, namely that while, in either case, it must 
be shown that the property showd be preserved from waste or 
alienation, for au injunction it would be sufficient to show that 
the plaintiff has a fair question to raise as to the existence of the 
Tight alleged; but, fora receiver’s appointment a good prima 
Jacie title has to be made out. In the case reported in the Cal- 
cutta Weekly Notes to which we have already made reference, the 
learned Judges who heard the appeal ( Casfersz J. and Doss J.) lay 
down the principle that a receiver should not be appointed in super- 
session of a bona fide possessor of the property in controversy unless 
there is some substantial ground for interference. In pronouncing 
this opinion they refer to the leading case on the point in the 
Calcutta Law Reports which is Szddeswart Debi v. Abhoyeswart 
Debi 2, This principle of not displacing a dona fide possessor 
from any of the just rights attached to his title unless there be 
some equitable ground for interference has been followed in 
Srimatt Prosonomoyt Debi v. Beni Madhub Rat» and we do not 
consider the circumstances of the present case justify a departure 
from it. In paras 4 and 5 of his order the Sub- -Judge recognises 
the fact. that an appointment of a receiver ad interim for an 
estate where there is a Hindu widow in possession without prov- 
ing acts of spoliation would be without precedent, 


On respondents’ behalf a number of authorities have been 
cited, but as each case must be disposed of on its merits, and as 
‘thecircdinstances of the present case are distinguishable, a 
brief notice will be sufficient to dispose of them. In Sra Ram Das 
Vv. Mohatty Das * and in Ram: Sunder Das v. Kamal Fha alias 
Kamal Das * it was found that distinct acts of waste had already 
been committed and in the latter case the defendant’s title was 
based on the will or deed of gift alone. In Durga Nath Pramanik 
v. Chintamani Dasi © a preliminary decree for partition had 
already been passed. Gopinath Mookeryt v. Kaliy Doss Mullick 6 
was a case of an injunction being continued until certain charges 
of fraud and collusion on the part of a Hindu widow had been 
investigated by oral evidence. Goluk Chunder Gooho v. Mohim 
Chunder Ghose™ was a suit to recover a specific sum of money 





x. (1888) LU. R. 15 ©. bis. 4e (1883) I: L. R. 5 A; 556 
3. (1899) LL R.27C. 279. 5 (ads) I: RaO, 
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teal which, if réleased from attachinéut, the defendant intended to 


i v —— invëstin trade: - 

ruta» - š a : A z 
chelluin ` Finally a suggestion hasbeen thrown out that if the appoint- 
Pillai. 


nieht of a receiver ‘at the present stage is disapproved of, an 
injunction against waste‘may bé ordered to issue; In this con- 
néctidti we obsétve that the Stibordinate Judge declined in a 
separate ordet to issue témporary injunction, and the question has 
not comé up on appeal from that order. 


The words that occur at the conclusion of Srimati Mathurad 
Debyav. Shth Dayal Singh Hajari * seem torapply fuliy to the 
circumstances of this case and to bea sound reason for allowing. 
this appeal. They are these:-~'‘As observed’ in one of the English © 
cases, thé plaintiffs are the masters of the litigation. If in addition 
to that advantage, we were to anticipate their success in the pre- 
sént action, wé should be placing the defendant ina _position in 
which the circumstances of this case do not justly us in placing 
her” 

We direct the idee appointing, a re ver be discharged, 
Respondents to béar the appellants’ costs of the proceedings i in 
both courts. x 


IN THE HIGH coti OF JUDICATURE at MADRAS. 


N 


Present :—Mr. Jisticé Sundara Pyar: 


V S. Ramiaktishiia Aiyars we Petitioner” 
. o- À , 
Nagatiitial & others a Respondents. 


Succession Certificate Act, S. 7, CL (3)—Discretion—Judicial discretion 


Rama. 
a Appellate court, powers of— "High Court—Revisional powers of. 
Aiyar 
A An appellate court ‘hes the same power as the first court to exercise the 


Nagammal. discretion given’ by C1. (3) of S. 7 of the Succession Certificate Act. The dis- 
crétidnivested in courts under Cl. (3) is a judicial discretion. An appellate 
eourt ‘could hold that a. question. considered by the lower court to be isitri- 
cate is not intricate and vice versa. ` ` 

The High Court cannot interfere in revision under S. 115, C, P, C., with 
an order of the District Judge arrived at by him on the ground that the ques- 
tion is intricate or otherwise; Odifey: but it may interfere if the District 
Judge on-appeal had not come to any decision-on the ‘question of ‘the rights ` 
of parties. and had also declined to act under Cl..(3) of S. 7. F 

PGR. P. No. 248 of ae k 28th July, tort. 
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* Petition, under S. 115 of Act V of 1908, praying the. High . oS ae 
Court to revise the decision of the District Court of Madusa in Aiyar SF 
C. M. A. No..49 of r909 presented against the order of the Court Nagemumal, 
of the Subordinate Judge, Madura, i in Ds P. No. 50 of 1909. 


S. Srinivasa BE and T. Narasinhe ‘Iyengar for ea 
tioner. 


.C. V. Ananthakrishnatyar fa or respondents. l j 


S. Srinivasa lyengar—conteaded ` that.the District Judge 
failed to exercise a jurisdiction vested in him by law. He refused 
to decide the question whether the will was genuine or not. The 
rst court having held an enquiry, itis not open to the appellate 
court to say that the matter is ‘too intricate. He must record 
findings on the evidence taken dnd decide the question. The 
reasons given are unsound. -The following cases were cited . 
Shivamma v. Subhamma >, Janki v. Kallu Mal ?, Balamukund 
v. Kundan $, Basanta Lal vw. Parbati +. The discretion exer- 
cised under S 7, Cl. (3) of the Succsssion Certificate Act was 
wrong and illegal. 


C. V. Ananthakrishnatyar was not called upon. 


The Court delivered the following 


JU DGMENT.—This is an application under S. 115 of the 
Civil Procedure Code for revision of an order of the District 
Judge of Madura, revoking the succession certificate granted to 
the petitioner here and granting a certificate to the respondents.. 

“The petitioner here claimed the certificate-as legatee under a 
will made by a deceased Hindu. His application was opposed 
by the respondents, the widows of the deceased. The Sub- 
ordinate Judge, to whom the application was made, took evi- 
dence on the question of the genuineness of the will. His conclu- 
sion, to-set it out in his own words, was as follows:—“TI find 
that for purposes of this petition the will is proved. This deci- 
sion will not affect the right of the respondents to have the will 
declared void or to have it set aside.” It is not quite clear to me 
whether the Subordinate Judge meant that on the evidence he 


L (1894) I. L. R. 17 M. 477 2. (1908) I. L. R. 31 A. 236. 
3 (1905) I. I. R. 27 A. 452. 4. (1903) I. L. R, 31 C. 133. 
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came to: the conchuaion that the will was geanine, but that his 
opinion would not coustitute the matter res judicata in any pro- ' 
ceedings which the respondents might take to declare the will 
not genuine, or whether he meant merely that the petitioner had 
adduced sufficient evidence to enable the Sub-Judge to arrive at 
a prima facig conclusion in favour of the gentaineness of the will, 


The respondent appealed to the District Court against .the 
Sub- Jadge’s order. . 


Mr. Srinivasa Aiyangar’s contention here isthat the District 
Judge has not really decided the qüestion whether the will was 
genuine or not. He put it even more strongly, that the District 
Judge refused to decide the question and failed to exercise a 
jurisdiction vested in him. 


Iam unable to agree with the contention that the District 
Judge refused to.decide the question—at any rate in the sense that 
he came to no conclusion at all on it. He observes :—“ No 
prima facie case has been made out in favour of the petitioner in , 
the lower court.” And again, after stating that two attesting 
witnesses testified in support of the will, while two others deni- 
ed its genuineness, he says :—“ I can see no sufficieut reason for 
crediting one set of witnesses rather. than the other. The evi- 
dence can only be said to be evenly bilanced.” Later on he ob- 
serves :—‘ There is no such clear and overwhelming evidence,” 
etc Itappearsto me that the DistrictJudge’s finding subscantially 
is that he was not proposed to hold, onthe conflicting evidence 
before him, that the will was proved. He goes on to observe :— 
© The cise is not a simple or clear one. It is one which should 
be fully enquired juto iná probate suit.” I understand this to 
mean thaton the evidence before him he was not prepared to 
hold the will proved, but he considered it better to act under the 
provisions of Clause (3) of S. 7 of the Succession Certificate Act. 
Thatis, he considered the question of the genuineness of the 
will too intricate for determination iu the certificate proceedings, 


` and, as the petitioner had no Jrzma facte right to the certificate, 


in case the will was not proved, he refused to grant him the 
certificate. The Judge has, in fact, expressly stated that he in- 
tended to apply Cl. (3) ef S. 7. 

Mr. S'iuivasa Aiyangir contends that the Judge was wrong 
in applying Clause (3) to this case. He argues, first, that it is 
only the court to which the application for certificate is made 
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in tHe first instance that has got the right to exercise the discre- erste 
tion conferred by that clause. I amunable toagree with him. Abii 
The functions and powers ofa court of appeal invested with Napa wats 
plenary jurisdiction: to decide a question which the court of 

first instance had to decide are in substance the same as those 

of the first court itself. ‘The appellate court had to decide 
whether the petitioner should be granted the certificate he asked 

for or not ; it had to adjudicate on the question who was entitled 

to the certificate to collect the debts of the deceased ; and I can 

see no reason for holding that it had not the same power to 
exercise the discretion vested in the court of first instance by 

Clause (3) as that court had. i 


It is next argued that the discretion must be exercised in a 
reasonable manner, and that the question whether a will was 
in fact executed or not would seldom be an intricate question and 
` was not so in this case. I think the contention is sound to this 
.extent: that the discretion exercised by a court under Clause (2) is 
a judicial discretion liable to the control of the appellate court. 
. An appellate court could hold that a question considered to be 
an intricate one by the court of first instance is not really an 
intricate one, and that it should be decided in the certificate pro- 
ceedings just as, as already pointed out, an appellate court could 
hold a question not. regarded as iutricate by the first court to be 
in reality an intricate one and not fit for decision in the certifi. 
cate proceedings. 


Then it is urged that it is open to this court in revision to 
say that the District Judge acted. illegally or with irregularity 
in acting under Clause (3). Iam unable to agree. Putting it at 
the highest, it caunot be said that the District Judge was guilty 
‘of anything more than an error inlaw or in fact in: considering 
the question tobe an intricate one, and in neither case could I 
interfere under S. 115. 


Severai cases have been cited by Mr. Srinivasa Aiyangar. 
But, in my opinion, none of them really helps him in this case. 
The cases of Stvamma v. Subbamma* and Balamukund v. Kundan 
Kunwar? lay down that where the decision of a question is ne- 
cessary to adjudicate on the question of the title to a certificate, 


(1894) I; L. R. 17 M. 477. 2. (1905) I. I. R. 27 A. 452. 
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the court is bound to hold some enquiry, or,.to use the language 
in the former case, the opinion that the question is an intricate’ 
oue must be arrived at as the result of the inquiry aud not with- 
out any inquiry whatsoever. In the case of Fankd v. Kallu Mal 
the first court fully investigated a certain question aud came to a 


-conclusion as to the person entitled to the certificate as the 


result of the inquiry. The appellate court refused to accede to 
the request that the question which had been already inquired 
itto should not have beeu decided and that the certificate 
should not. have been granted to the party to whom it was given 
by the first court. The case is an authority only for. the 
position that a coutt is not bound to refuse to enquire into a 
question which is au intricate one. The case of Basanta Lal v. 
Parbati Koer 2 does not lay down any definite rules which could 
be revoked in favour of the petitioner before me. 


The result is that, in my opinion, whether I regard the Dis- 
trict Judge as having come to the conclusion that he could not 
act on the evidence offered in favor of the will, or that he acted 
under the provisions of Clause (3) of S. 7, there is no question of 
jurisdiction which arises for decision by this court ina petition 
under S. 115 of the Civil Procedure Code. if he had not 
applied Cl. (3) of S. 7 of the Succession Certificate Act and. 
at thesame time refused to come to a conclusion on the. question, 
of the genuineness of the will, then the appellant might have. 
grounds to ask this court to interfere in revision. But as I am 
unable to take this view of the judgment of the District Judge 
Iam bound to dismiss this petition. I dv so with costs, 


I. . (1908) I. L. R. 31 A. 236. 2. (1903) T. L. R: 31C 13% 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


” Present :—Mr. Justice Krishnaswami Aiyar and Mr. Justice 
Munro.. . ; 


l Bellary Press Company, Litnited, by their 


Agent Mathara Dass + .. Petitioner* 
D. $ i 
K. Venkat Rao & others oe .. Respondents. 


C. P. C, 0.89, 7.2, Gh.g3\—+Court granting the injunction ”_Meaning—Not the 
court to which the suit has been transferred for trial—l. P. Ca, 8. 24—Notice—Want 
of —Irregularity. 

An application under Cl.(3) of rude 2 of 0. 39, C. P. Ge cannot be tpansferred toa 
coart to Which the suit itself has been transferred for trial subsequent to the passing of 
the ad interim injunction, +The court granting the injunction’* does not include the 
court to which the suit has beon transfered subsequent to the passing of the ad 
taterim injunction. 

Semble:—The ad interim injunction itself woald probably be enforceable by the 
court to which the suit has been teaansterred. Transfer of a suit without notice to par- 
ties, as required by S. 24,07 P. G., “when the transfer is at the instance of parties, is a 
material irregularity; but sheis Lordships did not interfere in the ease as the District 
Court could have effected. the transfer suo motu without notice. 

Petition under S. 115 of Act’ V of 1908, praying the High 
Court to revise the order of the District Court of Bellary, dated 
the 14th July r9zo, in O.P. No. 179 of 1910, O. S. No. 155 of 
1910, on the file of the District Munsif’s Court of Bellary. 

T. Richmond, for petitioner:—In C. R. P. 436 of 191o: The 
transfer of the suit being without notice to us, is ¿ére odes and 
therefore ought to be set aside. No doubt it was brought to 
the notice of.the Judge that he could transfer sxo motu; and 
yet he does not purport to do it in the exercise of that power— 
manifestly because circumstances that would justify a transfer 
by the court suo motu do not exist. [Krishuaswamt Atiyor J.— 
It is a mere irregularity not to have issued notice in a case like 
this where the Judge, if he was so minded, could have transfer- 
red suo motu. | 


In C.M.P. 1585 of 1980: his contention was that an ad inte- 
vim injunction could be made absolute only by the court that 
made the order. Im support of this position, he cited C. M. P. 
238 of 1910 where a sanction petition was held to be not trans- 
ferable. ‘The disobedience also can be punished only by the 
court which gtanted injunction—Order XXXIX, I. 3} cited 


+ C, M. P. 1585 of Ig1o. Œ. R. P. 436 of I910.` 2oth September, IgIo. 
+% . 
I . 
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Mathura Korsappav. Sachi toshow that the conrt has no inherent 


7 power to commit for contempt. : 
Venkat 
Rao. Dr. Swaminathan, for respondent, relied: eee. 36... Krish- 


naswamt Atyar J. drew attention to the fact that the section 
does not prohibit any other court frou passing a similas order.] 
He relied upon Korsappa v. Sach? + to show that the imprison- 
ment under Order xxxIx, T. 3, is only one in execution of the 
order and not in contempt or punishment. He also referred to 
S. 24, Cl. (2); Order xxt, r. 32, Cl. (z). 


The Court delivered the followin g 


JUDGMENT :—This is an application under S. II5 
of the Code of Civil Procedure to revise the order of trans- 
fer made by the District Judge of Bellary in O. S. Nos. 155 and 
78 of 1910, and of Interlocutory Applications Nos, 486, 538 and 
612 of 1910, on the file of the District Munsif of Bellary. We 
think there is no ground for interfering’ with the order of trans- 
fer as regards suits Nos. 155 and 78 and Applications Nos. 486. 
and 612. It is argued that the order was bad in as much as no 
notice was given to the plaintiff as required by S. 24. That 
section empowers the District Court to make a transfer on 
the application of a party after notice to all, or of its own motion 
without such notice. The order in these cases was made on the 
application of the defendant. Notice to all parties should have 
been given by the District Judge before making the order. Not 
giving the notice we may, therefore, assume, was an irregularity. 
We should have been inclined to regard it also as a material 
irregularity justifying our in terference under S. 115 but for the 
fact that the District Judge had power to make the transfer by 
his own motion without notice, and his attention was specially 
called to that provision and he was invited | to make the order in 
the exercise of that power. . The irregularity isa mere defect of 
form and we are not, therefore, preparéd t to interfete. The peti- 
tion, in so far as it is against the “order of transfer of O. S. 
Nos. 155 and 78 of 1910 and Interlocutory Applications No. 486 
and 612 of 1910, is dismissed. With reference, however, to the 
order transferring Interlocutory Application 538 of 1910, the matter 
stands ona different footing. That was an application, to the 
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District Munsif under Clause (3), - Rule 2, of Order XXXIX, to_ 
punish the defendant for disobedience of the ad interim injunc- 


tion granted by the District Munsif. Under that clause the cofrt 
granting the injunction has power to attach the property of the 
person guilty of: disobedience or to detain him in the civil prison. 
The language of this clause giving the power to the court grant- 
ing the injunction is a modification.of Clause (3) of S. 493 of the 
old Code. It must be presumed that the change was intentional. 
The power to transfer under S. 24 is no doubt very wide. But 
Sub-clause (2) of Clause (@) of Sub-section (1) of S. 24 authorises 
a transfer toa subordinate court competent to try or dispose of 
the same. We must, therefore, hold that the transfer of the 
Interlocutory Application No. 538 was bad. It is true that Clause 


(3) of Rule 2 of Order xxx1x is only an enabling provision confer-' 


ring an authority on the court granting the injunction and does not 
preclude an application to the court to which a suit is transferred 
subsquent to the ad interim injunction for dealing with any 
disobedience of it. Indeed the ad :¢nterim injunction would 
probably be enforceable under S. 36 read with Rule 32 of Order 
XXI by the Bellary Subordinate Judge’s Court to‘which the suit 


has been transferred. But that is a very different thing from 


the power conferred by Clause (3) of Rule 2 of Order xxx1x on the 
court granting the injunction. It was held under S. 257 (a) of the 
old Code by this court (Paramananda Das v. Mahabir Dossjt *) 
that the only court which could sanction an agreement falling 
under that section was the court which passed the decree. It could 
hardly be contended that the District Court could transfer an 
‘application for sanction under that section to another court, 
Order XLVII, Rule x, like S, 623 of the old Cade, authorises an ap- 
plication to review to the court which passed the decree or order, 
It seems to us that such an application cannot be transferred by 
the District Court or the High Court to any other court. These 
are Cases which appear to be analogous to the application under 
Cl. (3) of Rule 2 of Order xxxıx. We must set aside the order of 
the District Judge transferring Interlocutory Application No. 538 
of 1910 from the file of the District Munsif of Bellary. We make 
no order as to costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


Present :—Sir Charles Arnold White, Ki, Chief Justice, Mr. 
Justice Munro and Mr. Justice Sankaran Nair. 


IN THE MATTER or K. VENKAT Rao, First GRADE PLEADER 
‘ PRACTISING IN THE DISTRICT OF BELLARY. 


On Motion made by _ the Advocate-General. 


Contempt of court—Contempt of inferior court—Jurisdiction of the High Court— 
Common Law jurisdiction inherent,—Chartler Act, S. 15. 

The High Court has the Common Law jurisdiction to deal with contempt of an 
inferior court, but not under S. 15 of the Charter Act. 

Rule calling upon Mr. K. Venkat Rao to show cause 
why he should not be dealt with according to law for contempt of 
court in sending a letter dated 9th November x910 to the, 
District Munsif of Bellary during the pendency of an enquiry by 
the Munsif into a charge against him for disobedience to an in- 
junction order. 


The facts are shortly these. An injunction order was passed 
by the District Munsif of Bellary against K. Venkat Rao, a plea- 
der, ina pending suit. While proceedings were pending against 
him for disobedience to the injunction order, the Munsif was served 
with notice ‘of suit for damages in respect of the injunction pro- 
ceedings. The notice dated 9-11-10 runs in these terms :— 


«r, I beg to give you notice under S. 80, Civil Procedure 
Code (Act V of 1908), though such notice is not required as the 
acts which I complain of against you were not done by you in 
your official capacity but done maliciously and without reasonable 
cause and in furtherance of the ill-will you bore against me for 
reasons set forth in the printed explanatory statement sent -here- 
with. 

2. Hereunder I give the particulars required in the above 
section :— 
(a) Nome.—XKolachellum Venkat Rao. 


(5) Cause of acticn :—(i) Maliciously and without reason- 
able cause taking steps between 25-5-10 and 14-7-10 to punish 
me for an alleged disobedience of your injunetion order though 
there was no disobedience at all. (ii) Maliciously and without 
reasonable cause insulting me on 13-7-10 by calling me ‘impudent’ 
and my statements ‘ falsehoods.’ -(iii) Thréatening on 13-7-10 to 
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send me to civil jail for alleged disobedience of an injunction 
order of 5-4-10, though there was no legal injunction order issued, 
and though there was no disobedience of any sort. 

3. Relief claimed.—Damages for a sum not exceeding 
Rs. 5,000 unless full amends are made for yourconduct or an 
unconditional apology is tendered for the same.” l 

On report of the abovementioned proceedings to the High 
Court the Hon’ble Advocate-General moved for a rule calling 
upon K. Venkat Rao to show cause why he should not be dealt 
with for contempt of court and a rule was accordingly issued by 
the High Court. The following affidavit was 3 put i in by Mr. K. 
Venkat Rao at ‘the hearing. 


“(z) That I, Kolachellam Venkat Rao, have been: served 
with a notice issued by this Honourable Court on 16-2-11 calling 
upon me to show cause * . ma 


(2) That before entering into any manner of explanation as 
regards my conduct in sending the said letter I humbly desire to 
express my sincere regret for the conduct with which I am 
charged and my assurance that I had uot the least intention of 
impéding in any way the true course of justice in the Court of the 
District: Munsif and I hereby tender to your Lordships my humble 
apology for having sent the letter in question. 


` (3) That the Bellary Press'‘Co, instituted O.S, No. 155 of 1910 
in the District Munsif’s Court of Bellary to establish zer alza 
its right to take water from a well * * * situated in my garden. 
Pending the disposal of the suit the plaintiff applied for a 


temporary injunction and the District Munsif on the 5th April — 


1910 made an order * * *, 

(4) That on the strength of the ex parte order, plaintif’s 
agents * '# trespassed on my land * * * and attempted 
to construct an aqueduct by digging therein and doing various 
acts of mischief. On my application the Police * * * intervened 
and prevented. Thereupon the plaintiff applied to the District 
Munsif for an order to amend: the interim order of 5-4-I0 so as 
to empower the plaintiff to trespass on my land and construct 
an aqueduct * t ss 

(5) That before the final disposal of the said. interlocutory 
application, the District Judge of Bellary, by his order dated 


Inre 
Venkat 
Rao, 


in re 
Venkat 


Rao, ' 


834 THE MADRAS-LAW JOURNAL REPORTS. [VOL XXI, 


14-7-10, transferred the said interlocutory application and variotis - 

other matters from the file of the District Munsif to that of the 

Subordinate Judge of Bellary. 
* * 2 & 

(7) ‘That a civil revision petition was filed in this Honourable 
Court by the plaintiff to revise the order of the District Judge 
dated 14-7-10 and this court by its order dated 20-9-1¢ confirmed 
the order of the District Judge except in so far as the transfer of 
the interlocutory application alone was concerned, 

(8) That the said interlocutory application was again taken 
up by the Munsif on 10-10-19, when I applied for process for the 


‘examination of certain witnesses on my behalf under O. xvi, Rule 


7, C.P.C. But the Munsif.on 14-10-10 dismissed my application for 
processes to my witnesses. Anapplication was made to this 
court in C.R.P. No. 612 of 1910 to revise the said order of the 
Munsif refusing to examine my witnesses, and this court, by its 
order dated 17-I0 Io, stayed further proceedings in the Munsif’s 
Court and set aside the Munsif’s order by its order dated 3-11-10 
and ordered the case to be disposed of according tolaw * * *® 

(9) That this court in its order dated 3-11-10, transferred the 
Munsif from Bellary to Cuddalore, and the said order was received 
by the Munsif on 7-1I-Io.and was published in the Fort St. George 
Gazette of 8-11-10. 

(10) That on 9-11-10 the Munsif,though he came tothe court, 
did not come on the bench nor take up any of the cases posted 
for the day. The bench clerk who attended to the original cases 
and to execution cases gave out that the Munsif had received 
orders of transfer and that he was engaged in hischambers pre- 
paring to hand over charge, and that the cases posted for the day 
would not be taken up. I believe that this will he borne out by the 
‘A’ diary of the court of 9-11-10, That in the afternoon of 9-11-10 
imvitations, were issued to mary of the vakils, pleaders, and some 
officials inviting them to attend the next day a garden party in 
honour of the Munsif at the bungalow of a pleader practising in the 
Munsif’s court. The garden party was actually given on the roth, 
The Munsif left Bellary on r1-r1-10 and I then learnt that he did 
not deliver over charge on the gth and roth owing to illness. 

(11) Under the bona fide impression that: the District 
Munsif had already handed over charge and ceased to be Munsif 
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-of Bellary I sent the notice in question on the evening of 9-11-10 
at 7 P. M. to the house of the Munsif. 


(12) That in sending the notice and the letter I had not the 
slightest intention of impeding in any way the true course of jus- 
tice and I wasonly taking a step prescribed by law, and the letter 
did not contain anything but the bare particulars required by 
law * * * anà the notice was sent under the dona fide belief 
that the Munsif was no longer seized of the interlocutory appli- 
cation to which I was a party and that he had ceased to be Munsif- 


(13) That a perusal of the report made by the Munsif * * * 
_ will be enough to satisfy your Lordships that the Munsif bore ill- 
. will against me. ‘To an old man like me,who, after having risen to 
the responsible position of a Magistrate, had subsequently been in 
, practice for over 31 years as a First Grade Pleader, and who had 
won the good opinion of successive District Judges as well as the 
confidence of the public and had filled several. positions such as 
Municipal Councillor and Chairman of.the Bellary Municipality, 
Additional Member of the Madras Legislative Council * * œ 
it was highly galling tome to be branded as being impudent 
_and as being a liar in the face of the public whose respect and 
good opinion I had won. Having regard to the official position 
of the Munsif, who thus cast upon my character serious asper- 
sions, I patiently suffered long, and it was only when I heard 
that he ceased to be Munsif of Bellary I sent him a sealed letter, 

` smarting under the sense of insult and injury heaped upon me. 


(14) That the sole object of the notice was to cleat my 

character both as a public man and as a lawyer from the imputa- 
‘tions * * *. 

(15) * * * I humbly submit that I had not the least 
intention of interfering with the course of justice but was 
actuated solely to clear my character as an officer of the court, 

_and I hereby express my deep and humble regret * * and ten- 
der to your Lordships my humble apology asa token of deep 
penitence and of the high regard and respect which I have 
always entertained towards the courts of all grades constituted 
„in this land in the name of His Majesty.” 

At the final hearing of the rule Dr. Swaminathan, to show 

cause,—read portions of the affidavit and tendered an unqualified 
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apology on behalfof his client and said he was not going to argue 
the question of jurisdiction of the High Court. 


The Advocate-General, in support of the rule :— 


(i) Contempt of court consists in an attempt to influence 
the course of justice. The fact that unreserved apology is ten- 
dered is no ground for exempting one from liability. The ques- 
tion therefore remains whether the Munsif ceased to be the 
District Munsif of Bellary; for it is not an offence towards the 
person of the court, but an offence towards the public in that it 
tries to influence the course of justice—zzde OSwaLD on Contempt _ 
(3rd Edn.) p. 48 ; HALSBURY’S Laws of England, Vol. VII, pp. 284, ` 
285. If an attack is publicly made even after a judge ceases to 
be the judge of the court, there also it may be contempt. But ifthe 
letter is sent privately to the Munsif after he ceased to be Munsif, 
it would not be contempt. My contention is that the Munsif did 
not cease to be Munsif of Bellary, but the vakil says that he be- 
lieved that the Munsif handed over charge. He was Munsif in as 


. much as he has signed the diary for two days after the letter was 


received. It is immaterial that the order of transfer was publish- 
ed in the official gazette a day or two before the letter was sent. 


(ii) On the question of jurisdiction of the High Court to 
punish contempt before inferior courts: though it was once 
doubted, the jurisdiction was affirmed recently on the ground 
that the High Court has an inherent power of control and super- 
intendence over inferior courts—Kung v.° Daviest; King v. 
Parke.? S.15 of the Charter Act gives the power of superin- 
tendence over inferior courts. [.S. Mair J.—I suppose you deal 
with the Vakil asa suitor ?] Yes. [S, Mair J.—How has the 
contempt been committed?] The court’s privilege has been in- 
fringed. Itisthe duty of this court to protect the inferior 
courts as it isthe duty of the High Conrt to prevent inferior courts 
from usurping powers which they do not possess. It follows 
from this that it should protect inferior courts against unlawful 
attacks and interferences with their independence on the part of 
others. The High Court is a Court of Record. The inferior 
contts are not courts of record. All courts of record have the 
power to punish contempt: [Chief Fustice.—Is there any case 

1. (1906) I. K. B. 34 at 43, 48. >. 2 (1903) I. K. B. 432, 440. 
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Where the English Sapreme Courts of Common Law deal with 
contempts before inferior courts. There is a dearth of prece- 
dents as is said in the case of Keng v. Davies?. [C. ¥%—Is there 
any case in India?] No. Hatssurws Laws of England, 
Vol. VII, pp. 296, 297. If the principle is clear as regards con- 
tempts‘ before inférfor courts in the cases referred (one was an 
inferior erimiinal court) the same rule must apply as regards civil 


courts. :“I.refer also to Panda ‘Ghazi ' v. F$enmuddd 2; "In re 
Sundranath Banerjee}. . 


Dr, Swaminathan as amicus curte argued the question of 
jurisdiction. The Supreme Court had jurisdiction to punish 
for contempts. It was a Court of Record. ‘The Suddar Adawlat 
Was not a court of record. The High Court succeeded to the 


powers of both the courts. The Supreme Court had jurisdiction 


"over the City of Madras and over’European British subjects 
throughout the Presidency. ‘The question is whether the power 
of the High Court is limited in the exercise of its powers as the 
old Supreme Court. ifso the High Court has no power: 
OswaLp thinks (at p. 13 of his book, 3rd Edn.) that the juris. 
diction is confined to the criminal courts—Azng v. Daviest; King 
vi Parke; [nre Kelkar5. The court may have jurisdiction, Has- 
-sanbhoy v. Cowasjee Jehangir Fassarwallah® suggests. that the 
power of punishing contenpts against inferior courts exists 
because inferior courts have not got the power of punishing 
contempts of this kind. [S. Mair J.—referred to the case of 
farvesifield. The court was of opinion that the High Court 
had jurisdiction, though no judgment was delivered}. RAPAL- 
JER’S Law of Contempt, Art. 13. 

-The Court delivered the following 

JUDGMENT :—The Chief /ustice—In this case a notice 
was sent to Mr. Venkat Rao, Pleader, calling upon him to show 
cause why he should not be dealt with by this court for con- 
tempt of cou:t in sending tothe District Munsif of Bellary, 
during the pendency of an inquiry by him into a charge against 
Mr. Venkat Rao of disobedience to an injunction order, a certain 
letter charging the Munsif with malicious and improper conduct 
in connection with the inquiry and giving notice to him of asuit 





I. * (1906) I. K.B. 34 at 43, 48. “2. (1878) LL.R. 4 C. 665. 
© 3. (1883) LE.R. 10 C. r09. _ 4 (1903) TI. KoB: 4340 > 
5. (tg08) I. L. R. 34 B. 240. 6. 11881) I. L. R. 7 B. 1, p. kA 
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‘for damages on that account. The proceedings raise the 


- very. important question whether this court has jurisdiction 


Chief 
Justice. 


to deal with contempt of an inferior court. The case, as I have 


< said, is of great importance and it is‘one of first impression, but 


~ as we have made up our minds with regard to it we do not think 


: any useful purpose will be served by further consideration. Now 


‘Dr. Swaminathan, who appeared for the Pleader, not only re- 


' .frained from raising the.question of jurisdiction on behalf of his 


client, but he expressly declined to argue it as counsel for Mr, 


, Venkata . Rao He expressed - his readiness, however, to show 


cause against the rule, cu the ground of want of jurisdiction as 


samicus curiae. We have accordingly had the benefit of his argu- 


_ ment as well as that of the- Advocate-General. It seems ‘to me 


that there are two questions for us to consider: First, have we 
inherent Common Law jurisdiction in the matter? And, 
secondly, have we statutory jurisdiction under the powers confer- 


‘red onthis court by S. 15 of the High Courts Act? I take the 
“first point. There can, I think, be no question that as regards 


‘contempts of court committed before this court we have ‘the: 


l jurisdiction of the old Court of King’s Bench, In Surendranath 


Banergee's case è the law is thus enunciated by Sir Barnes Pea- 


cock, He says, p. 131: “ Such an- offepce—that ïs, libel published 


‘out of court when the court was not sitting—is something more 
than mere defamation and is of a different character. It isan 
offence which. by the Common Law of England is punishable by 
the High Court in a summaty manner with fine, or imprisonment, 
“or both. -. That part of the Common Law of England was intro- 
duced inthe Presidency towns when the late Supreme Courts 
were respectively established by the Charters of Justice. The High 
Courts in the Presidencies are Superior Cottrts of Records and 
the offence of contempt and the powers of the High Court for 
-punishing it are the same there (that is in India) as inthis coun- 
try (that isin England), not by virtue of the Penal Code for 
British India and the-Code of Criminal Procedure, but by virtue 
of the Common Law of England.” 

The next question is, what is the Common Law-of England 
with regard to the power of the King’s Bench Division of the 
High Court in Eogland, with reference to coutempts committed 





I, (1883) I. L. R. to Q. Log. . 
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before an inferior court? Curiously enough, this question does not 
seem to have been considered fully until a comparatively recent 
date. But we have two recent cases, one decided in 1903 and 
the other in 1906, in which there are two very interesting and 
instructive judgments delivered by Mr. Justice Wells on behalf 
of the Division Court. In Keg v. Parked a person was charged 
at Petty Sessions with an indictable offence triable only at 
Assizes. Matter was published in a newspaper tending to 
interfere with a fair trial. It was held that the High Court had 
jurisdiction to deal with the publisher for contempt of court, 
notwithstanding that at the time of the publication the person 
charged had not yet been committed for trial, In that case the 
question which we have to consider today did not arise, although 
there are some observations of the learned Jud ge with reference 
to it. On page 436 the Judges observe: “ It may be conceded that 
the jurisdiction to commit for contempt of court is confined to 
contempt of the court exercising the jurisdiction. Upon the wider 
‘and more general question whether this court will treat in this 
fashion inroads upon the independence of inferior. courts we 
propose to say a few words towards the close of this judgment.” 


In the later case, to which I shall have to refer in amoment, 
the case of King v, Davies,? their Lordships apparently did not- 
consider whether contempt of an inferior court shonld be regarded 
as conteinpt of the court which exercises jurisdiction in dealing 
with the contempt. This, really, is only a matter of academical 
interest. It there is jurisdiction in this court to deal with con- 
tempt of an inferior court, it does not much matter if the juris- 
diction is exercised on the ground that the contempt of the 
inferior court amounts to a contempt of the court exercising 
the jurisdiction. In tle judgment in King v. Parke? we find 
(page 447): —" This court Exercises a vigilant watch over the 
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proceedings of inferiot cotirts, and succéssfully prevents them | 
from usurping powers which they do not possess ot otherwise 
acting contraty to law. - it would seem almost a wattral éorol- ' 


lary that it should possess correlative powers of guarding them 
against unlawful attacks and ‘interferences with their indepen- 
dénéé öt the part 6f.othiérs.” The jiddgmetit itt Aing) v Pirko! 
= Sti the gtoild that the eotizt öf a Conittissioter of 
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Assizes was a branch of the High Court and the actual question 
we have to decide was not expressly dealt with by the learned 
Judges in that case. In the later case of King v. Davies? a person 
was charged at Petty Sessions with au indictable offence which 
was triable either at Quarter Sessions or. at Assizes. Matter 
was published in a newspaper tending to interfere with the 
fair trial of thecharge. It was held that the King’s Bench 
Division had jurisdiction to attach the publisher of the matter 
which constituted the contempt of court, notwithstanding that 
at the time of the publication it was uncertain whether the per- 
son charged, if committed at all, would be committed to the 
Assizes or to the Quarter Sessions. The learned Judges, in dealing 
with the case, and for the purpose of adjudicating upon the 
question of jurisdiction, treated the case as if a cominittal had 
actually taken place to the Quarter Sessions, że.. toa tribunal 
which is not a branch of the High Court. The learned Judges 
deal with this question on p. 37- They point out that ‘the 
preseut King’s Bench Division of the High Court stands in the 
place of the three ancient Superior Courts of Common Law, and, 
besides representing the powers and exercising the authority of 
the Coürt of Common Pleas and Exchequer, inherits ell the juris- 
diction and powers of the Court of King’s Bench.” The learned 


. Judges also point out that from the most. ancient times that 


court exercised functions which belonged to'na other court in 
the kingdom. Later on inthe judgment I find, after citing a pas- 
sage from “ Willmot’s Opinions”, at p. 42:—“ If it. (that is, the in- 
depensence of inferior courts) is to be secureil at all in the case 
of theinferior courts, it can ‘only be secured by the action of 


_ this court, for they have not the power to protect - themselves; 
. and. if it be true that the King’s. Bench .is,:iu any sense ‘the 


custos morym of the kingdom, then it must be- its, function to" 


. apply. with the necessary adaptations to..the altered circum- 
. stances of the present day the same great. principles ; which’ ‘it. has 
. always upheld. ” Then. the learned Judges cite.the words. of Lord 
Coleridge : Though. the principles of law remain ‘unchanged, . 
aay et (and itis qne of.the advantages of. the; Common Law). their ` 


application: is: to, be changed. with the changing circumstances, of 5. 


f the time.” Then the learned, judges proceed.. ‘to . consider. “the £. 
authorities bearing. on the. ‘subject, and the, conélusion :. at_which-. 








f 
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théy arrive is that ‘the state of the ‘authorities, stich as they 
are, is such as to leave the question entirely open for our 
decision.” Atthe end of the judgment we find this passage: 
“The reason why the Court of King’s Bench did not concern 
itself with contempts of the other superior courts was that they 
possessed ample means and occasions for protecting themselves. 
luifeiior courts have not such powers, although some of them, 
Quarter Sessions for example, try many more cases than are tried 
at Assizes, and have a very extended and important jurisdiction. 
The danger is -perhaps greater to them than it is to the 
superior courts of having their efficiency impaired by publica- 
_ tions such as those which have given rise to the present proceed- 
ings.’ Thinking as we do that the application now before 
usasks for nothing more than the legilimate application to 


the new citcumstances of the old principles of the Common’ 


Law, we have come to the conclusion that we ought 
to grant the remedy invoked.” This is a pronouncement 
on the Common Law of England with regard to the power of the 
King’s Bench Division to punish for contempt of an inferior 
court. : 

The decision of the Privy Council is a decision to the effect 
that we have the inherent Common Law powers in connection 
with matters of contempt which were exercised by the old Court 
of King’s Bench and now by the King’s Bench Division. 

' It occurred to me in the course of the argument, there might 
possibly be some distinction between civil and criminal courts. 

- No doubt the English cases were cases in which the contempt of 
court, was the contempt ofan inferior criminal court. But I do 
not find any suggestion in either of these judgments that sucha 
distinction canbe made. At page ‘37, King v. Dates, Dr. 


Swaminathan pointed out that the court treated the case asone 


where a committal had actually taken place to the Quarter Ses- 


‘sions. But’that observation was with reference to the argument 


“that there would be jurisdiction if the contempt of court was’a 
-contempt of:a-court which wasa branch of the High Court, but 
. not otherwise.. On principle there seems no reason why there 
should be a distinction between cases’ of contempt of an: infe- 

rior civil court and contempt of an inferior criminal. court. 
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Dr. Swaminathan called our attenlion toa passage in Oswald's 
book, at p. 13, which contains the learned authors comment on 
the recent cases. The King’s Bench Division has general superin- 
tendence over all crimes whatsoever, to watch the proceedings 
of iuferior criminal courts, to preveut them from acting contrary 
to law, and also to prevent persons from interfering with the 
course of such justice in such courts. I think the word “crimes” 
is used with reference to criminal offence of contempt of court. 
Dr. Swaminathan called our attention to an observation made by 
Mr. Justice West in the case Hassanbhoy v. Cowasjee Jehanghir 
Jassarwallah?. In that case it was held that “as regards the 
Indian High Courts the remedies provided by S. 136 of the Code 
of Civil Procedure, 1877 (corresponding to Order x1, Rule 21, of 
the present Code} in cases of disobedience to an order of court 
were cumulative and that they subjected the offender to” parti- 
cular liabilities for his contamacy, but did not extinguish the 
court’s power of constraining him to obedience.” On page 4 
there is this passage :—“‘ Such a power, ” the learned judge says, 
“must indeed exist somewhere in order to secure the adminis- 
tration of the law, and it can be safely restricted in the case of 
the lower courts only because it is held and exercised by those to 
which they are subordinate.” It may be the learned judge had 
not the question in his mind, but the observation suggests that it | 


did not matter if the powers.of the lower courts were restricted 


by statute since the High Court had jurisdiction in the matter. 

I am uot prepared to hold we have jurisdiction under S. 15 
of the Indian High Courts Act’ which gives us powers of super- 
intendence with regard to subordinate courts. Asregards this 
question of jurisdictiou, I confess, when í first had occasion to 
consider the matter, I was inclined to take the view that we had 
uo jurisdiction. i 


On further consideration, however, and having had the 
benefit of hearing the point argued, I have come to the conclu- 
siotv that we have. Lindicated on Friday what.wotld. be the 
order we should be prepared to make if we had jurisdiction, 
I think itis very mich tó be régretted that a pleader of Mi. 
Venkat Rao's experience shoiild have written the letter which 
tie wote, | 
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* In the circumstances of the case, his counsel, I think, 
‘adopted a wise course in declining to argue the question of” 


-jurisdiction. Mr. Venkat Rao, both in his. affidavit and by the 


mouth of his counsel, offered.an unqualified apology. We have 
no doubt that a serious contempt of court was committed, but 
having regard to the unqualified apology which has been tender- 
ed, we do-not think it necessary to take further action. 

` Munro J.—I concur. 


Sankaran Nair J.—I concur, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
m Present :—Mr.. Justice Philips. 


Marigounda & another .. Petitioners* 
v. (Accused) 
. Srinivasa Ragavachar _.. Complainant. 


-Penal Code, 8, 429— Maiming "—Cutting off the ears of a horse. 

Cutting of the eara of a horse amounts to maiming within the meaning of S. 429, 
LPC, Cr. Rev. Case, 583 of 1910 not followed. 

Meanings of the words “ maiming ” and “wounding ” considered. 

Petition under Ss. 435 and 439 of the Criminal Procedure 
Code praying the High Court to revise. the judgment of the 
Sub-Divisional First Class Magistrate of Kollegal in Cr; 
A. No. 27 of rgro confirming the conviction and sentence 


passed on the petitioners by the Taluk and Second Class Magis- 
trate of Kollegal in C, C. No. 135 of r910. 


S. Swaminathan for petitioners. 
The Public Prosecutor (C. F. Napier) for the Crown. 


The Court made the following 


ORDER:—The question is whether cutting off the ears of a 
horse amounts to “maiming” within the meaning of S. 429, I.P. C. 
In Criminal Revision Case 583 of 1910, Munro J. was of opinion 
that the cutting off the ear and tail of a buffalo did not amount 
to maiming but he gives no reasons. With all due deference, I am 
unable to accede to this view, if it can be said that the facts here 
are the same as in that case. Maiming is not defined in the 
Indian Penal Code, nut the definition gives in Webster's 





J *Cr, R. C, No. 196 of 191r. t5th August, Igtt. 
Cr. R. P, No. 150 of 1911. : = Dovy 


in, re 
Venkat Rao. 


Chief - a 
Justice. 
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Marigounda Dictionary is ‘‘ The privation of the use ofa limb or member of 
Srinivasa the body by which one is rendered less able to defend himself or 
Ragavachar. annoy his adversary. The privation of any necessary part—crip- 
pling, mutilation, injury, deprivation of something essential. ” 
‘In Gour’s Penal Law of India, p. 1769, we find: “ maiming” is a 
term of well known import in English Law and is the same as 
“í mayhem” which meant the deprivation of a member proper. 
for defence in fight. It has, however, since acquired a wider 
significance, and now means the privation of the use of.a limb or 
member and implies a permanent injury. It does not ‘then 
mean wounding, but wounding is otherwise injuring so as to 
entail a permanent injury. In Regina v. Richard Feans * 
removing the eid of a horses tongue was held not to be 
maiming on the ground that no permanent injury was inflicted 
—tbe horse being able to eat and drink but unable to eat 
quiteso fast as before. The blinding of a mare’s eye by potring 
nitrous acid into it was held to be maiming— R. v. Owen. 2 
Cutting off the ears does not mean the removal of the whole 
organ of hearing, but it is, I think, a permanent injury to one of 
the members of the body i in that it must permanently affect the 
sense of hearing, and it is certainly a’ mutilation which is also 
one of the definitions in Webester’s Dictionary. Stress is laid on 
the permanency of the injury in the two English cases cited, ode 
also RussEL on Crimes, Vol. I, p. 976. L therefore hold that the 
_ cutting off the ears of a horse amoantstomaiming. The petition 
is accordingly dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Ayling and Mr. Justice Spencer. 


Subramania Pillai .. Complainant? inC. C. 
i ` © No. 220f rgtr on the 
v. file of the Jt. Magis- 
i : trate of Tuticorin. 
Pakia Nadachi. „e Accused in Do. 
Cr. P. Cy S. 250— The person ‘upon whose complaint or accusation the accusation 
was made.” 


A person was ordered to be PENTE by’ the Assistant ‘Superintendent of 
Police under §. 211, IP.C. The Station Houze Officer preferred a charge sheet and 





I: (1844) 1 Carrington & Kirwan, 539- 2. (1828) M, C. C. R. 205 
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presented it to the Magistrate .who tried and discharged the. woman and ee an Subramania ` 


order for compensation against the S. H. O. i oe. 
- Held that the 8.H.0. was nota person upon whose complaint or , information Pakia.. 


the accusation was made within. tne meaning of S. 250,.Cr. P. O. In re Kesav Laksh- ' Nadachi. 
manl ef. to. 


Case referred for the orders of the. High © Court under S. 438 
‘ofthe Criminal Procedure Code by the Sessions Judge of 
Tinnevelly. 

` -The Court made thé following Pan 

ORDHR:—The Assistant Superintendent of Police sanction- 
ed.the prosecution, for an offence under S. 211, I. P.C.,.ofa 
Shanar woman who made a complaint to the Village Munsif of 
her village of robbing by five men. 

‘The Station House officer concerned prepared a charge 
sheet and it was presented to the Joint Magistrate, “Tuticorin, “by 
‘a constable. 

The Magistrate tried the case and discharged the woman and 

at the same time made an order under S. 250, Criminal’ ‘Procedure 
Code, against the constable directing him to pay. her Rs. roas 
compensation for making a vexatious complaint against her, or 
.in default to suffer simple imprisonment -for-4 days. 
- Weare clearly of opinion that the constable was not ia such 
-circumstances “ the person upon whose complaint or information 
.the,accusation was made.” Cf. Jw re Kesav Lakshman’. 

The order is illegal and i is hereby. set aside. 





‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


i Present:—Mr. Justice Abdur Rahim and Mr. Justice Sundara 
iyar. 


Veeranan’ Ambalam & others .. Appellants* 
i in S. A. 1471 of 1909 
(1st & 2nd Defendants). 
Peria Kampalam Ambalam & others .. Appellants’ 
in S. A. 1472 of 1909 
ES (Defendants 1 to 7). 
Annasawmi Aiyar by his mother and 
next friend Subba Lakshmammal 
and another .« Respondents 
E i in both the suits. 
ESEAS NÖS. 1471 atid 1472 of 1909. © 7 and August IgIts 
i Ie (1876) LLR. g B. 175 
3 é ° 


+ 
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i ‘Veeranan Landlord and tenant—Hjectment Suit—Presumption-as to nature of tenancy ia 
Ambalam Ryotwari land—T. P. A., 8, 106, 


A It cannot be laid down that in all cases ot ryotwari lands, the cultivating tenant 


‘Ambalatn cannot have in any case a right of occupancy in the land, : 
p A person suing in ejectment must in the first instance prove that the defendant 


aes m1 came into possession under a contract of tenancy, before he conld claim to eject the 
i latter. 


Whether a presumption of tenancy from year to year will be drawn in any parti- 
cular case will depend on the length of possession of the tenant, the presence or 
absence of variation in the rate of rent, the manner in which.the tenant has been 
dealing with the land and the other circumstances of the case. 

The prestimption referred to in S, 106, T. P. A., is inapplicable to agricultural 
tenancies ;-and the mere fact: of payment of a share of the produce by the cultivating 
-ryot to thé pattadar is not sufficient to prove that the cultivator is the pattadar’ : 
tenant in the strict legal acceptation of that term. 

_ Second appeal from the decrees of the District Court of 
Madura in. A. S. Nos. 184 and 185 of 1909, presented against the 
decrees of the Additional District Munsit’s Court of Madura in 
_ 0. S. Nos. 31 and 32 of 1908. 

* K. N: Aiya tor appellant. 
` Sitaramayya for respondent. 


K. N. Atya, ‘for appellant:—On the finding of the’ court 
` Below that the defendants have been in possession from time out 
_ of memory,’ coupled with the fact that it is mot shown that the 
“plaintiff let them ‘into possession, and seeing also that: the defen- 
- dants do not admit that they are tenants, it is for the plaintiff to 
show that-he is entitled to eject the defendants— Venkatacharlu v. 

Kandappa’. 
Sitaramayya for respondents relied upon Nangali v. Raman? ; 

- Venkatanarasimha Naidu v. Dandamud? K otayya*. 
. The Court delivered the following : 

JUDGMENT :—The suit out of which this en i 
arises was instituted by the plaintiff: for ejecting the first and 
second: defendants from certain lands of which they were in 
possession. The plaintiff alleges that the defendants are tenants 
at will or tenants from year to year, and that the tenancy was 
determined by notice to quit. The lands are held on ryotwari 
tenure under Government, and the vlaintiff is admittedly the 
pattadar. On the other hand it is admitted that the defendants 
and their predecessors have been in possession for a very long 
time—abont 100 years. The plaintiff - produced no evidence to 
show that he let the defendants into possession of the lands, or 
any other evidence of a contract of tenancy entered into at any 


` (1891) I.L-R. 15 M. ? `- (1883) I.L.R. 7 M. 226, 
(1897) LL.Re- 20 AE- 299: 
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particular time, His case is that he is the 4udivaramdar of the 
lands and that the defendants are his tenaats.° 
The defendants allege, onthe other hand, in their written 


Veersnan 
Ambatain’ 
r : 
Peria 
Kam palam 
‘Am balam 


statement, that they are persons entitled to hold the lands per- Anjasawmi i 


manently; that they have been in enjoyment fora long time, and 
that they are the kudivaramdars, the PISEM being entitled only 
to melwaram. 

The District Munsif dismissed thé suit. -He held that the 
plaintiff must be taken to be the kudivaramdar.as the Govern- 
ment patta was in his name. But he was of opinion that the 
plaintiff had not proved any right to eject the defendants. who, in 
his opinion, must be taken to be permanent lessees of the lands. 

On appeal the District Judge feversed the judgment and 
passed a decree ejecting the défendants from the lands excepting 
a small portion, The judgment of the lower appellate court pro- 
ceeds entirely on the ground that the plaintiff being the pattadar 
was the owner of the kudivaram suit, and such being the case, it 
must be presumed that the defendants are tenants from year to 
year and therefore liable to be ejected. He says :—“In Govern- 


ment ryotwari villages the State is in the position of melwaramdar ` 


and the pattadar in that of kudivaramdar.” He does not find 
that the defendants’ predecessors ever entered into occupation of 


the land under the plaintiff's predecessors. The position taker: 


up by him practically is that any ryot cultivating ryotwari lands 
of which he is not the pattadar and paying a portion of the pro- 
duce of the land tothe pattadar must be held to bea tenant 


from year to year, unless he proves a contract entitling him’ 


to any higher status, even though the pattadar is unable to shoi 
on what terms the ryot entered on possession. 


We are of opinion that such a broad proposition cannot be - 
supported. It may be assumed that the pattad ar is the owner of - 


the kudivaram right, as opposed to the melwaram tight which is 


vested in Government. But there is no foundation for the assum p~ 


tion that a ryot who`is not the kudivaramdar in the technical 
sense of that word, caunot be a person having a tight ‘of occu- 
pancy over the land. The District Judge infers from Exs. A and 
A that the defendant’s possession began subsequent to 1805 as the 


land was entered as waste.in those documents. Assuming:the in-- 
ference to be correct there is no. evidence that the defendant's” 


Aiyar. | 


Veeranan 
Ambalam 
Peria 

Katmpalam 
Ambalam 


v. 
Annasawmi 
Aiyar. 
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possession commenced under the plaintiff. The earliest patta — 
produced by the plaintiff is dated 1855. There is no evidence to. 
show that defendants’. possession was subsequent to that year. 
It was held. by this court in Venkata Charluv. . Kandappa +- 
where the ryots had been in occupation for about fifty years 
and there was no evidence as to. the terms of their holding, 
that the plaintiff in that suit was not entitled to a.decree’ for: 
ejectment. A person suing in ejectment must, at any rate, 
prove, in the first instance, that the defeudant came into posses- 
sion under a contract-of tenancy, before he could claim to eject- 
the.latter. Even where a tenancy is proved, the court is not 
bound to presume that it is‘one from year to year and to throw 
the onus of disproving it on the tenant. As pointed out in 
Checkata Zemindar v. Ranasoor : Dhora? by Sheppard J. 
at page 321: “The Legisiature has been careful to ‘save. 
tenancies for agricultural purposes from the immediate opera- 
tion of S.106 of the Transfer of Property Act.” Whether 
a presumption of tenancy from year to year will be drawn in 
any particular case will depend on the length of possession of the 
tenant, the presence or absence of variation in the rate of rent,. 
the manner in which the tenant has been dealing with the land ` 


and other circumstances in the case, The defendants in this case 


have admittedly beenin possession for a long time. It is not 
stated that the rent paid has been uniform, but the District 


“Judge expresses no opinion on the question. The documentary 


evidence on the defendants’ side.shows that they have been deal- 
ing with the land as their own. The District Judge having made 
the presumption thatthe defendants are tenants from year to 
year observes that these documents are not sufficient to rebut 
that presumption. But if the presumption referred to in S. 106 
of the Transfer of Property Act is inapplicable these dealings 
might be quite sufficient to induce the court not to make any 
presumption of tenancy from yeer to year. Having regard to the 
fact that the right in land is often shared in this country among 
several persons, the mere fact of the payment ofa share of the 
produce by the cultivating ryot to the puttadar is not sufficient 


` to prove that the defendant is the pattadar’s tenant in the strict 


legal acceptation of that term. 





1. (1891) I.L.R. 15 M. 95. 2. (1899) I.L R. 23 M. 318. 
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<- We are of opinion that the judgment of the District Judge 
is vitiated by legal misconceptions. This observation would 
equally apply to the judgment of the Munsif.avho speaks of the 
defendants as permanent lessees. There is some evidence on 
record of ejectment of other ryots in the same village by plain- 
tiff, but the District Judge does not refer toit and it does not 
appear whether any facts have been proved which would render 
that circumstance admissible in evidence against defendants. 
We must set aside the judgment of the District Judge and 
remand the appeal to him for fresh disposal with reference to the 
above observations. In the circumstances we think that both 
parties should be at liberty to adduce fresh evidence if so advised, 
The costs of this appeal will abide the-result. 





IN THE .HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice Sundara 
Aiyar. 


Karu ppiah Piilai ` a. Appellant* 
v.: (2nd Defendant). 
T. R. Hari Row'& another ` .. Respondents 


(Plaintiff & 1st Defendant). 


T. P. A, S. 55—Contract to the contrary—No presumption: of intention 
bo relinquish lien by taking personal security from a third berson, 


There is no presumption that a vendor.intends to re linqnish his lien by 
taking a pro-note from a person other than the purchaser. 


Second appeal from the decree and judgment of the Court 
‘of the District Judge of Madura in A. S. No. 319 of 1909 presen- 

ted against the decree of the Court of -the District Munsif of 
Mana Madura in O. S. No. 245 of 1907. 

‘The facts appear sufficiently in the judgment, 

C. S. Venkatachartar for appellant. 

S. Srinivasa Atyangar for respondent. 

C. S. Venkatachariar, for appellant—contended that the lien 
was lost by accepting the pro-note from the agent who is a stran- 
ger. He relied upon Abdulla Beary v. Mammali Beary; Webb 

v. Macpherson? ; Muir v. Jolly® ; T. Coodv.M. B. Cood a 
Pollard*; White x. Wakefire®. 





e 5. A. No. 1102 ofIgto. . .. 7th August, rgro. 
I. (Igt0)T. L. R. 33 M. 446. ‘2. (1903) 30 I.A. 238. 
3. (1858).53 E R. 851. 4. (1822): 10 Price 109.. 


5- (1835) 58 E.R. 891. 


Véerąanaw `. 
Ambalam 
Peria 
Kampalain 
Ambala 
te 
AunasaWini 
Aiyar. 


at 
st ` 


T: R Hari i 


Row. 


e 
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S. Srinivasa Atyangar, for respondent, was not called tipon. . 
The Court delivered the following ` 


JUDGMENT :—The plaintiff had the vendor's lien in the 
property inthe hands of the 2nd defendant, the purchaser, and ~ 
it is contended that because the plaintiff accepted a pro-note for > 
a portion of tite purchase-money from the rst defendant, the 
plaintiff must be held to have lost his lien to that extent. . There 
is no authority which can be said to deal withthe exact point 
raised, v¢z., whether the acceptance of a personal security by the 
holder of a lien from a person other than the purchaser destroys 
the lien. It is conceded that if the purchaser himself had given l 
the pro-note that would not have ¢fso facto deprived the vendor of 
his lien. The question is really oneof intention, whether the ven- 
dor intended to forego his lien or not. We do not see, in’ the ab- 


sence of any circumstances pointing to that conclusion, why 


there should be a presumption in favor of abandonment of the: 
lien. Section 55 of the Transfer of Property Act deals with 
vendor’s lien, and it lays down that there should be such a lien 1° 
the absence.of a contract to the contrary. 


There is nothing in this case from which such a contract can 
be inferred, and we think the lower courts have rightly decreed 
the plaintiff’s claim. We may mention that the learned pleader 
for the 2nd defendant or appellant relied upon the rulings reported 
in Muir v. -Folly?; White v. Wakefield?; `T. Cood vi M. D. Cood 
& Pollard?; Abdulla Behasy v. Mammal: Behary*, but none of 
these cases bear out his contention. ‘The second appeal is dis- 
missed. l 





IN THE HIGH COU JRT OF JUDICAT URE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice Ayling. 


Manja Pillai & others a “ee ..  Appellant* 
v. (Defendants 1 to 3). 
Sivabagyathachi & others l e> Respondents 


(4th Defendant & Plaintif). 


Hindu Law—Stridhan—Inheritance—Priority—Step-daughter and hus- 
band's great- grandfather's great-grandson. 

As between a woman’s steprdaughter and the woman’ husband’s great” 
grandfather’s great-grandson, the former is the preferential heir to her 
stridhan. - 

*S. A. 194 of 1909. . 3rd August IgII. 

I. (1858) 53 E. R. 851. 2. “(x835) 58 E. R. 8o1. 

3. (1822) Io Price rog.*~ 4 (1910) LL.R. 33 M. 446. 
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Second appeal from the decree of the District Court of Tan- Manja 
jore in A. S. No. 357 of 1908 presented against the decree of v. 
the Court of the District Munsif of Negapatam in O, S. No. Sivabagya- 


thachi. 
267 of 1907. 


In this case, the question was as to who was the preferential 
heir to the strzdhanam of a woman, the step-daughter, or the 
husband’s great-grandfather’s great-great-grandson. Both the 


courts below held that the step-daughter was the preferential 
heir. 


C. S. Venkatachart, for appellant:—The rule of inheritance 
in such cases is laid down in the Mrtakshara, Chap. II, S. xi, 
Placitum 9— in default of issue, to the husband and his nearest 
sapindas.” A step-daughter is not a sapinda for the purpose of 
inheritance. She is expressly mentioned as heir in a particular 
ease, z.e., when she is the daughter of aco-wife ofa higher 
. class—Ch. II, S. xi, pl. 22. A step-son comes in asa sapinda, 
not soa step-daughter. Daughters come in, inthe ordinary 
rule of succession, only by reason of the special text (not for the 
reason of their coming under Manu’s comprehensive rule) “to the 
nearest sapinda, inheritance belongs”——Ch. II, S. i, pl. 2; Mayne, 
: para 519. Itis one of the cardinal rules of inheritance in the 
Hindu Law that agnates exclude cognates and that males are 
preferred to females (Mayne, paras 512 & 539) Vyavahara 
- Mayukha is no authority here. Swmrtitchandrtka relies upon 
Brihaspati’s text which has been brushed aside by the Privy 
Council. Swmrttichandrika, moreover, has not been followed 
in this Presidency in the case of str1dhanam inheritance. 


Fanghi Bat v. ‘Fehtie Afpajz* applies the rules of succession 
applicable to males. As to who are sapindas see SARVADHIKARI, 
' p. 572. Here in Southern India, the rule of Baudhayana is given 

effect to so as to postpone females to males and a sister, for instance, 
comes in asa bandhu and not asa sapinda. Lakskmammal v. 
Thiruvengada.2—In Mart v.Chinnammal? it has been held that a 
step-mother is not entitled tocome in at all. In Mayne, p. 81 5, 
(para 66g, seventh edition) it is stated generally that step-chil- 
dren cannot inherit, but this has been held to be erroneous so far 
as step-sons are concerned—Brahmappa v. Papanna*. Sir Gurudas 
Banerjee in his Stvidhan, at p. 371, follows Kamalakara’s text, and 
applies the ordinary rules of inheritance to the husband after 
husband’s death. Kamalakara is no authority this side of 


A I 
I. (1908) I. L.R. 32 B. 409. 2. (1882) I. L. R. 5 M. 241 at 250. 
3 (1884) I.L. R. 8. M. 107. 4- (1889) I. L. R. 13 M. 138. 
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Manja Pillai India. His Nirnaya Sindhu is authority-in Western India— 
Sivabagya- Mayne, para 27. This rule of Kamalakara is discussed by West 


__ -thachi. 


& Buhler at p. 518 and is considered wrong, though followed in. 
Bombay. In Bombay, women are treated more favourably than 
elsewhere—see Mayne, p. 715. Daughter has been dealt with as 
bandhu ‘in Venkatasubrahmanyam v. T, hayarammal.* The 
decision of Telang J in Gojabai v. Shahaji Rao? is uo doubt 
against the view propounded by me, but it proceeds upon the 


_ Bombay view of the Mitakshara. 


S. Srinivasa Atyangar for respondent—cited Treveljan on 


„Inheritance as to the authority of Nirnaya Sindhu. The Mitak- 


shara cefines sipindas so as to include both sagotragjas and 
bhinnagotragas. The preference to sagotrajas is due ‘to the text 


. of Yajnavalkya commented upon in Ch. II, Sec..u, pl. 2, Mitak 


shara, et seg. No such limitation appears in sér¢dhana succession 
where, on the other hand, women are given special preference. 


` The special mention of step-daughter is to give her a preference 
- in certain cases, ze., before the husband. It. has nothing to do 


with succession after the husband. The proper +: construction ‘of 
the rule of Mitakshara is that he adopts the rule of succession 
to husband wholesale orit is not conceivable how such a logician 


.as Vignaneswara should not have-indicated some rule of prefer- 
ence or exclusionamọngst sapindas. There: are two possible 


views to.take on.this-text. First, the rule of succession to the 
husbaud. The other is, male or’female in the ascending line or 
descending line, to go by degrees: relations ‘of equal degrees 
taking together as suggested by West & Buhler which,. however, 
they reject. The daughter isa sapinda and she is preferred on. 
grounds of propinguity bscause she comes out of the loins of her 
father. ‘The rule of succession contended foris accepted by Bhatta- 
charya, 2nd Edn., p. 580; Sircar, 3rd Edn., p. 412; Banerjea, 
and Edn., pp. 359-364 ; *Venkatasubrahmanyam v. Thyarammal?; 


-° Raju Gramany w. Ammant®+ Bat Kussorbat v. Hunsray’ 
7 $ eaa : sra 


Mortari *; Gojabai v. Shahaji Rao ?; Krishnabai w. Sripatis. He 


‘also cited Appanäi Vathtjar v. Bagubali Mudaliyar® where the 


mother’s sister’s son is preferred to mother’s brother’s son, showing 
that the rule of preference between agnates and cognates 
males and females; .is a rule or generalisation deduced from the 

I. (1898) I. L. R. 21 M. 263. . 2. (1892) I. L. R. 17 B. 114. 

3-_ (1906) I. L. R. 29 M. 358.4 (1906) L L. R. 30 B, 431. 

5- (1905) I.L. R. 33 B.-333: © > 6. gto) LL, R. 33 m. 439. 
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text of Yajnavalkya.and Mitakshara’s commentary. thereon and Manja Pillai. 
notan inflexible rule. He submitted that the rules of preference, Sivabagye 
can be adopted only if the rule of succession laid down in the yews 
case of males can be adopted. The Bombay decisions cited RAT 
above are decisions that proceed upon the construction of Mitak- - > 
shara and not of any peculiarity of the Mayukhu. 

The Court delivered the following 

JUDGMENT :—Abdur Rahim J.—The contention .of the 
appellants in the second appeal is that the plaintiff whois the 
daughter of aco-wife of one Parvathathachi is not entitled to 
succeed to the latter's s*rzdhanam property, and it is argued that 
there are collateral sapindas of Parvathathachi’s husband, for 
instance the 4th defendant, who is his father’s brothers son, 
who would have preferential claim to the succession. Parvatha- 
thachi, it is fcund by the District Judge, was married in an ap-- 
proved form. There is no express authority which covers the 
exact point, but there can be very little doubt as to how the ques- 
tion raised by the appellant should be answered. 


The text of the Mitakshara bearing on the matter is Placi- 
tum rz of Section x1,_Chapter lI, which is in these words :—“ Of 
a woman dying without issue as before stated and who had 
become a wife by any of the four modes of marriage denominated 
Brahma, Arsha, Prajapatya and Gandharva the (whole) property 
as before described belongs in the first place to her husband. On 
failure of him it goes to his nearest kinsmen (sapindas) allied by 
funeral obtations.” As has long been pointed out Colebrook’s 
translation of the term “sapinda” in these connections as “kinsman 
allied by funeral oblations” is not correct but should be kinsmau 
allied by affinity, or, to put it literally, persons allied to each 
other by possession of particles of the same body. ‘The ‘meaning 
of the above text is plain ; it means that the stridhanam property 
of a woman married according to an orthodox form who has left 
no issue will devolve on her husband and on failure of the -hus- 
band the property will go to his sapindas i in the order laid down 
in the Adstakshara with reference to succession to the property of 
amale. That is to say, we have to ascertain the person who 
would succeed to the property as the nearest sapinda. of the 
husband if the property belongs to him. And that is the inter- 
pretation which has been placed upon the text whenever it had 


*4 s ° 
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Manja Pillai to be considered—see Venkatasubramaniam Chetti v. Thayarant- 
Sivabagya- mal? per Subrahmanya Atyar aud Davzes JJ. where the daughters 


thachi. 


Abdur t 


Rahim J. 


of the brother of a deceased Hindu widow’s husband were held 
entitled to succeed to the deceased’s stridhanam in preference to 
the claims of the adopted son of the deceased’s sistevs daughter, 
of the maternal uncle’s adopted ‘son and of the widow of the 
deceased’s brother ; Gosabhat v. Srimahant Seshagiri Row Malagi 
Rafah Cherla *, per Fardine and Telang JJ.,:where the grand- 
son of a co-widow was preferred toa nephew and a co-widow; 
Fagarnath Prasad Guptav. Rangit Singh 3, per Macledn C. J. 
and Banerji J., where the contest was between the kinsmen of 
the deceased’s husband and the kinsmen of her father and the 
former were held to be entitled to the succession ; Ar7shnabat v. 
Sripat: +, in which the right of the surviving co-widow who 
was in that case the nearest sapinda of the deceased’s husband 
was recognised ; Bat Kussorbat v. Hunsray Morarjt®, where 
a co-widow was held entitled to succeed in preference to the 
husband’s brother or husband’s brothers son; Mussammat 
Thakur Debía v. Rat Bulak Ram *, where the rights of the 
collateral heir of the husband were confirmed, and Chamfat v. 
Shiba’, where the rights of a collateral relation who was the 
nearest sa pinda of the deceased's husband were maintained against 
the brothers of the deceased. 

. Turning to the commentators whose works are referred to 
as authorities in the south, though of secondary importance 
compared to the Mitakshara, we find that Kamalakara expressly 
lays down with reference to cases, like the present that ‘near- 
ness’ is to be determined by the rules given in the Mitakshara 
in respect to succession to the property of a male who dies 
without male descendants and that consequently first the wife, 
i.e., the rival wife of a deceased succeeds, next the daughter, 2.2., 
the deceased’s step-danghter, ete. (see West and Buhler, p. 518) 
and Smritht Chandrika (see T. Krishnasawmi Iyer’s Transla- 
tion, Chapter IX, Section IIT, verse 38) also holds that the issue 
of a rival wife takes the property of the step-mother when the 
latter leaves no progeny, husband or the like. The views of 


I." (1898) I. L. R. 21 M 263. 2. (1892) I. L. R. 17 B. I14 at 117. 
3. (1897) LL.R. 25 C. 354 at 367. e (1905) I.L,.R. 30 B. 333. 
5 (1906) I.L.R. 30 B. 421 (P.C.) '(1867) 11 M. I.A. 139 at p. 175. 


7. ae: SA. 393- 
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modern lawyers like Golabchandra.Sircar Sastri (see his Hindu Manja Pillai 
Law, IVth edition, p. 461) and Jogendranath Bhattacharya (see Sivabagya, 
his Commentaries on Hindu Law, p. 580) also favour the rightof —_ 
the deceased’s step-daughter as against collateral relations of the S cae 
husband. The learned vakil for the respondent further relied on i 
Dr. Gurudas Bannerjee’s book on the Zaw of Stridhana 

but I have not been able to consult it. 


The learned pleader for the appellant, on the other hand, has 
not been able to refer us to anything which can be said to .sup- 
port his contention. In fact his argument was based on two 
general propositions which he would ask us to accept as proposi- 
tions of universal and invariable application, vzz., that sapindas 
of the same gofra or family are preferred to sapindas of a differ- 
ent gofra, and that males shall be preferred to females. Now 
none of these. maxims, however useful they may be in other con- 
nections, can have any force in cases which are provided for by 
our express text of the Mztakshara, or in other words such cases 
must be recognised as exceptions to therules. Otherwise we 
should be setting at nought the rights of persois expressly recog- 
nised as heirs by the Mitakshara. This we are not at liberty to 
do. No sort of authority has been referred to by the appellants 
which countenances such a course as is suggested by them. 


It is not necessary to consider the exact extent and appli- 
cability of these rules in such cases as are dealt with in Laksh- 
mammail v. Tiruven gada, Mariv. Chinnammal* and Salemma v. 
Luitchmana Reddi 3? as it is clear and not disputed before us that 
according to the Mitakshara the daughter as an heir is placed 
immediately after the male issue and the widow and before all 
collaterals. 

The decree of the lower appellate court is therefore’ con- 
firmed and. the appeal is dismissed with costs. 


Ayling J.—I agree. 





I: (1882) LLR. 5 M. 241. 2. (1884) I.L.R. 8 M. 107 at p. 127. 
3. (1897) L.R 21 M. 100. 
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Present :—Mr. Justice Benson and Mr. Justice Abdur Rahim. 


Chinnasami Pillai alias Subramania Pillai.. Appellant* . 


v. l (Plaintif) 
. Kunju Pillai a/sas Muthusami Pillai & l 
others a se a .. Respondents 
(Defendants). 
Soana Hindu Law—Inheritance — Mitakshara—Priority—Great grandson o 
v. great-grandfather and great-grandson of grandfather—Dravida School—Test 


Muthusami of consanguinity and spiritual bene fit—Respective applicability to the Madras 
Pillai. School. 
` The word “sons” in the text of Mitakshara Ch. II, S. 4, v. 2; S. 4, v 1 
and 8 and S. 5, v. I, does not include grandsons. 


Where the competition is between two collateral sapindas not included 
among the enumerated heirs preference should be given to the sapinda 
belonging to the nearer line. 


As between the great-grandson of the great-grandfather of the last male 
owner and the great-great-grandson ofthe grandfather, the latter is entitled 
to succeed in preference to the former. 


Obiter:—It may be that all other tests being equal the superior efficacy 
of oblations would be a legitimate’ ground for giving preference, though 
itis dificult to conceive of a case among the sapindas in which the near- 
ness of line would not be present as a determining factor. The question 
may arise only among bandhus of the same class and then the quality or the 
quantity of the spiritual benefit which they confer on the propositus may 
be a good ground for preference. 


Appeals from the decrees of the Subordinate Judge’s Court 
of Trichinopoly in O. S. Nos. 31 of 1905 and 17 of 1905, respec- 
tively. 

P. R. Sundara Atyar for appellants. 


the Advocate-General (P. S. Stvaswamt Aryar) tor respon- 


. dents. 


P. R. Sundara Atyar :--The question is who is entitled to 
succeed to the estate of the last male owner, whether the great 
grandson of the great- grandfather or the great-grandson of the 
graudfather of the deceased owner. The appellant is the great- 





* A. Nos. 68 of 1906 and‘ 73 of 1907. 4th April, I9Ir 
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-grandson of the great-grandfather of the last male owner and the Subran ome 
respondents are the great-great-grandsons of the grandfather ee ee 

; eae . Muthusami 
and alienees who make common cause with him and uphold his shit teat 


title to succeed. 


My first contention is that according to the express text of the 
“Mitakshara, Ch. II, Sec. v, Pl. 4 & 5, the word ‘soms’ in the ex- 
pressions ‘brother’s sons,’ ‘uncles sons’, and ‘gtand-uncle’s sens’ 
also includes grandsons. The text then goes on to say : “In this 
‘manner must be understood the succession of the kindred * * 
‘up to the seventh degree among the safzndas.”” The word used 
in the Mitakshara for soms inthe expressions ‘ brother’s sons’, 
etc., is Gq: By analogy to Manuw’s text, Ch. IX, Verse 187, the 
word must be understood to include grandsons alsc—JoLLy’s 
Hindu Law, p. 252; vide Sarvadhikari’s Chart at p. 656 and 
enumeration of heirs at pp. 657 and 658. 


Even taking that the word ‘sons’ in Mitakshara, Ch. Ul, 
Sec. v, Pl. 4 & 5, does not include grandsons as the enumeration 
of heirs in Mitakshara is not exhaustive, in analogy to.the great- 
grandson of the propositus, the brother’s grandson, the uncle’s 
grandson and the grand-uncle’s.grandson must be brought in as 
heirs immediately after brother’s sons, etc., respectively. Then 
Manu’s text says: “ To the nearest sapinda the inheritance next 
belongs”—Manu, Ch. IX, Verse 187. Sapindaship has been de- 
fined in Verse 1860f Ch. IX. “ To three (ancestors) water 
must be offered, to three the funeral cake is given; the tourth is 
the giver of these and the fifth has no connection.” By this the 
three descendants and three ascendants are mentioned as being 
sapindas by the offering of pindas and water to the common 
ancestor. The appellant isthe 3rdin descent from the great- 
grandfather and as such is entitled to succeed in preference to 
the respondents who cannot come in under the text. Then in the 
Mitakshara, sapindaship has been defined as arising by connéc- 
tion with parts of one body. It has considerations only for pro- 
pinquity or the number of corporeal particles or the preponderance 
of corporeal particles Propinquity may be found out by two 
tests, '%z., (I) spiritual efficacy; (2) counting from the common 
, ancestor, Preference among claimants under the Mitakshara 


Subramania 
Pillai 


v. 
Muthusami 
Pillai. 
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law may be found out by the test of spiritual efficacy—Bhyah 
Ram Singh v. Bhyah' Ugur Singh'. (1) As the appellant is 
only three degrees removed from the common ancestor he offers 
undivided oblation to the great-grandfather of the propositus to 
whom the propositus himself is bound to offer oblations, whereas 
the respondent offers only.divided oblations. (2) Another test is 
counting from the common ancestor. To find out nearness the 
counting must be from the common ancestor—V2thal Rao v. 
Ram Rao?. Nearness of line does not count much. The Sub- 
Judge is wrong in saying that the nearer line excludes the more 
remote. ‘This principle is applicable only among bandhus. 
Surya v. Lakshmi Narasamma and Lakshmi Narasamma v. 
Faganadham * is against me, but the recent decision of the 
Allahabad High Court supports me—Kaltan Raz v. Ram 
Chunder *. 

The following authorities were referred to, vzz.—Mitakshara; 
Ch. II, Sec. v, Pl. 4 & 5; Manu, Ch. IX, Verses 185, 186 & 1873 
Mitakshara, Ch. I, Sec. i,, Verse 3; Sarvadhicari (Tagore Lectures) 
p. 428 ; West & Buhler, pp. 318, 124 ; Varadaraja’s Vyavahara 
Nirnaya, p.36; Nanda Pandita, Colebrook’s footnote, p. 350; 
Subhodhini (Vereswara, Mandlik’s Translation).pp. 360-2; Saras- 
yati Vilasa, Ss. 581-89 (Foulkes Translation) ; Smrithi Chan- 
drika, pp. 27 & 28; Viramitrodaya, pp. 362, 364 (Mandlik’s book); 
Parasara Bhattar v. Ranga Bhattar® ; Jolly’s “Hindu Law,” p. 
211; Sarvadhicari, pp. 639 & 640; Bhattacharya’s ‘‘Hindu Law,” 
p- 444. (and Edn.) ; Mayne, p. 573 (footnote) ; Sirear’s “Hindu 
Law,” p. 260, S. ro; Ghose’s “Hindu Law,” p. 172; West and 
Buhler, p. 124 ; Bhyak Ram Singh v. Bhyah Ugur Singh ; 
Butler’s Note, S. 187, Ch. IX, Manu; Mayne, S. 271; West & 
Buhler’s “Hindu Law,” p. 67 ; Smrithi Chandrika, Verses 10-12, 
Ch. VIII ; Gowrtdevamma Devamma Garu v. Ramandora Garu" ; 
Surya v. Lakshmi Narasamma and Lakshmi Narasamma v. 
Faganadhams ; Muthuswamt v. Muthukumarasami™ ; Appandat 
Vathiarv. Bagupatt Mudaliar® ; Akshaychandra Battacharya v 
Baridas Goswam® ; Kureemchand Gurain v. Udang Gurain??' 
(1899) I-L.R. 24 B. 317 at 330. 
(1902) I.L.R. 24 A. 128. 
(1870) M.H. C.R. 93 at 107. 


(1910) 20 M.L.J. 273, 274. 
(1866) 6 W.R. 158, 160. 


I. (1870) 13 M.I.A. 373. 2, 
3. (1881) I.L.R. 5 M. 291. 4. 
5. (1880). I.L.R. 2 M. 202. : 6. 
7. (1892)-I.L R "I6 M. 23, 29. 8. 
9. (1908) I.L-R. 35 C. 21. Io. 


PART XVII.] THE MADRAS LAW JOURNAI. REPORTS. 859 


Putchepurty Dutt Iha, Bholanauth Iha and others v. Rajender Sema 


Narain Rae and Couver Mahender Naratn Rae’. v. 
Muthusami 


The Advocate-General:—The three-fold classification into Pillai. 
sapindas, sakulyas and samanodakas is quite foreign to the 
Mitakshara system. Mitakshara divides the kindred into sapin- 
das and samanodakas only. Some of the sapindas are placed in 
the preferential class. ‘These are the three descendants and two 
descendants of each of the three ascendants of the propositus. It 
is stated in Mitakshara, Ch. II, Sec. v, Pl. 4 & 5 and settled by 
judicial decisions—Surya v. Lakshminarasamma and Lakshmi- 
narasamma v. Faganadham? that only two descendants of each 
of the three ascendants will come in the preferential class. ‘The 
word sons in the expressions ‘brother’s sons’, ‘uncles sons’, ‘grand- 
uncle’s sons’, should be construed in the primary sense only and 
not in the more extended sense as including grandsons. It is a 
cardinal rule of interpretation that words should be understood in 
their primary signification or quay as opposed to marg. Here 
only a limited interpretation should be given to the word sons. 
The word sons in Mitakshara, Ch. II, Sec.4, Pl. 4 & 5 is used in 
an extended sense, meaning son, grandson and great-grandson, 
for the context requires it. There the word has reference to the 
text of Manu by which son, grandson, and great-grandson, come 
in. Similarly with reference to unobstructed heritage the word is 
used in an extended sense. ‘The heading of Ch. II, Mitakshara, 
Sec. i, is HYAH—of one without a son, grandson, etc. Accord- 
ing to Subodhini and Balambhatta great-grandsons also will 
take the heritage. So the word sons is used'in an extended 
sense in Ch. II, S. 4. On the other hand the context in Ch. II 
Sec. 5, Pl. 4 & 5, does not justify this extended signification. If 
sons includes grandsons, etc., it would be unnecessary to repeat 
«their sons” after ‘his sons.’ The use of the word ‘issue’ by 
Colebrook is not correct. Mitakshara has simply sozs; Sarasvati 
Vilasa, P1. 581-589; Parasara Madhaviya, para 40 and upwards, 
where he speaks of the paternal uncle's wealth. The brother’s 
grandson cannot call the property as his paternal uncle’s wealth 
—Sarvadhicari on ‘Inheritance’, p. 454; Smrithi Chandrika, Ch. 
XI, Sec. v, Verse 8; Subhodini, quoted in Mandlik, p. 360. 
Viramitrodaya (Sircar’s Translation) Ch. III, para vii, under- 
stands Mitakshara in the same sense. Apararka, which is 
relied on by. the other side, is authority only in Kashmir and 
nowhere else. He belongs to the spiritual theory school— 





I. (1839) 2 M. I. A. 133. 2, (1881) I.L.R. 5 M. agt. 
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Sbramania Maynes; (Hindu. Law, p. 28; Joly; p.13. Vaijayanti is not’an ` 


Pillai? 
us 


authority in Southern India. It is.a commentary on Vishnu 


Muthusami "S mrithi—and Harington J. in. Patcheputty Dutt Iha & 


Pillai. 


others v. Rajunder Narain Rae © others. Varadaraja goes 
beyond the Mitakshara in inserting the brothers grand- 
son (Burtell’s Introduction, p. xi). Text writers understand 
Mitakshara asI do. Sarvadhicari admits that Mitakshara does 
not include brother’s grandson. He introduces brother’s grand- 
son for symmetry—W. H. Macnaughten’s “ Principles and Prece- 
dents of Hindu Law,” p. 28; Jolly, p. 208; West & Buhler, 
pp. (13 & 114. Bhattacharya conjectures that brother’s grandson 
may be introduced—Pl. 44. Sircar (3rd Edition) Hindu Law, 
p. 260, isin my favour. Vyavastha Chandrika admits Mitak.. 
shara includes only brother’s sons—Vol. I, p. 178; Mandlik, 
P. 359, 362, 364, 369, 378, 380; Surya v. Lakshminarasamma and 
Lakshminarasamma v. Faganadham.” The analogy of the owner's 
descendants will not hoid because though the daughter’s ‘son of 
the owner has a preferential right to succession the daughter's 
son of the ancestor will be postponed as a cognate. Again, even 
in the case of self acquisition the sons, grandsons and great- 
grandsons acquire a right by birth and take together—Marudayt 
v. Doraísami 3. Sous and grandsons by predeceased son take 
together the self-acquisitions of the ancestor. 


Introducing spiritual benefit as a test of ptopinquity would 
be introducing the Bengal system. The author of the Mitak- 
shara always depends on the corporeal- -particles for propinquity— 
Mayne, paras 507, 509 & 514; Sarvadhicari, pp. 597, 601 & 602; 
Lallubhat Bapubhat v. Cassembhai*; Babu “Lal v. Nanku 
Ram” ; Baluswami Pandithar v. Narayana Rao’; Venkatgert 
v. Chandra". Appandat Vathtar v. Ragufatc Mudalrar.? 
is distinguishable on the following ‘grounds. It went 
to the Privy Council from the North West Provinces where 
Viramitrodaya is an authority and which has in some 
respects leaning towards the Bengal ‘school. Colebrooke’s 
translation of sapinda as one connected by funeral oblations has 
misled them. ` There was no question of preference in that case, 
but only whether a person is an heir at all. So the observations 
are merely obiter dicta. l l ; 

; 


1. (1829) 2 M.IA. at p.`I55. -2. (1881) I.L.R. 5 M.`291. 
- 3. (1907) L-L.R. 30 M. 348. ~ 4. (1880) I.L:R. 5 Bom. r10(P.C.). 
< 5. (1894) I.L.R. 22 C: “339% : 6. (1897) I.L.R. 20.M. 342. 


4. (1900) LL.R. 23M: 123° 8, (1910) 20 M.L.J. 275. 
e 
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"Manu defines sapindaship in Ch. V, Verse 60, which is the “ett 
same as the Mitakshara definition. Manu, Ch. IX, Verse 187, 
should be understood in the light of Ch. V, verse 60. Manu Mathes 
Ch. IX, Verse. 186, only declares the right of son, grandson - 
and great -grandsor to sticceed. It should not be understood 
as defining or limiting sapindaship, Where Manu and Vigna- 
neswara differ, the latter ought to ptevail—Baluswamt 
Pandithar v. Narayana Row. The counting, it was con- 
tended, should be from the common ancestor. But that would 
be only when both the claimants are descended from the same 
ancestor. It is no doubt not stated in any of the Smrithis that 
the neare: line excludes the more remote. But it is stated by 
modern writers, and there are decisions also that the nearer line 
excludes the remoter Jine. This is treated as an elementary pro- 
position in Baluswamt Pandithar v. Narayana Rao? and West & 
Buhler, page II4. 

Kalian Rai v. Ram Chander?. recognises that the nearer line 
concludes the remoter line. They say the Madras cases are not 
authorities in Benares. Two cases in Bombay lay down the 
same view—Raghava v. Kalingappa?; Vithal Rao v. Ram Rao +. 
Shanmugam Pillai v. Syed Gulam Ghori” follows Akshay Chander 
Bhattacharya v. Haridas Goswams and lays down the converse— 
Kureemchand Gurain v. Udang Gurain". I am descended from 
the nearer ancestor Awadia Pillai.- It would exclude the appel- 
lant who is descended from a remoter ancestor Karpagam Pillai. 

All the descendants up to the 7th degree should be exhausted 
before we go to the next higher. ` 


.P. R. Sundara Atyer replied. 
The Court delivered the following 


JUDGMENT :—The question involved in these appeals is 
one relating to succession under the Hiridu Law and- has arisen 
among certain sapindas of one Samia Pillai alleged ‘to have: been 
adopted by one Siva Subramania Pillai. There are several - 
claimants to thé properties which originally belonged to Siva 
Subramania Pillai who died in 1844, but the dispute arose only 


I. (1897) I.L-R. 20 M. 342. 2. (1902) I.L.R. 24 All. 128, 135. | 
3. (1892) I.L.R. 16 B. 716, 717. 4: (1900) I.L.R. 24 B. 317. 


5. (1903) I.L:R. 27M. 116. 6. (1908) I.L.R. 35 C. 721. 
i ; 8. (1866) 6 W.R. 158. 


oe eas Gi . , 


` 
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Sibainani on the death’ of the widow of ‘Sainia Pillai in 1900. The genealo- 


Mathusaini : 


Pillai. 


gical tree, Exhibit A, shows in full the relationship of the parties 
in all'the sults to the deceased, but if the claim of Avadia Pillai, 
the plaintiff in O: S. 16, is entitled to preference, as held by the 
Subordinate Judge, over the claim of Chinnasami Pillai the 
plaintiff in O. S: 31 and the appellant in Appeal No. 68, then, it 
is conceded, the plaintiffs in the other suits would have no right 
to the properties. We have come to the'coriclusion that Avadia 
Pillia’s claim is preferable to that of Chinnasami Pillai, and on 
this view the following table shows the relationship of the patties 
sufficiently for the purposes of these apperti ls — — 


Karpugam Pillai. 


PEN Pillai = 7, Somasundram Pilai 

(by Ist wife.) i : . (by.2nd wife). 

| re, | bee one 

Chandra Sekhara Pillai Siva Snbramania Pillai Manikam Pillai 

(by first wife). (by ra wife), > $ 7 

` Appayu Pillai. (alleged adopted’ son) Chinnasami Pillai 

: A Samia Pillai. . _ (plaintif in O. S. 3B and 
Chokkalingam Pillai. Appellant in A, 5:.68): 


avedtal Pitiad ean 


“(Plaintif in O. S. 16). 


_» For the purpose of this enquiry it would make no E AT 
whether succession is reckoned from Samia Pillai or from his 
„adoptive father, Sivasubramia Pillai. It will be observed that 


-Avadia Pillai is the great-grandson of, a brother of Sivasubra- 


mania, while Chinnasami Pillai is the . grandson of a paternal 
uncle of Sivasubramania, the common „ancestor of all being 
Karpugam Pillai, the grandfather of ‘Sivasubramania. Both 
Avadia Pillai and Chinnasami Pillai are, therefore, removed 
froth Sivasubramania by an equal number of steps, and while 
-Avadia Pillai belongs to a nearer line, Chinnasami Pillai is enti- 
tled to offer full-oblations to the common ancestor of. himself 
‘and Sivasubramania, while Avadia Pillai is entitled to offer only 
-divided oblations to the common ancestor of Sivasubramania and 
himself. Mr. P. R. Sundara Aiyar who appeared in support of 
Chinnasami’s claim “argued that-in -the-passages in-the~ Mitak- 
shara where Vignaneswara enumerates the heirs.in the ascending 
line or aniong the collaterals he means ‘to’ include in the word 
“sons” the: ‘grandsons as well, ‘whether of the brother, the 


rè 
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paternal uncle or the great uncle. If this- interpretation be Septet 
accepted, then Chinnasami would be included within the list of v. 
enumerated heirs and as such. would have precedence over Avadia Muthusami 
Pillai. The learned ‘vakil, for Chinhasaimi, besides relying upon 

the language of the text of the Mitakshara, also relies upon the 

superior benefit of oblations and the analogy to the case of great- 
grandsons. The learned Advocate-General who appeared to 

support Avadia Pillai’s case disputes ‘the correctness of the in- 
terpretation which the appellant seeks‘ to put On the text, and 

argues that spiritual benefit affords no test according to Vigna- 

neswara, either of heirship or of preference among persons who 

are within the category of heirs. He contends that where the 

text is silent the nearness of sapindaship in the sense of the 

author of the Mitakshara is determined by the nearness of the 

line of descent from the common ancestor. l 


The question as to what is the proper construction of the 
texts of the Mitakshara relating to this matter ` was very fully 
considered Ly this court in Surya v. Lakshminarasamma ‘and 
Lakshminarasamma v. Faganadham* (per Turner C.J. and Kinder- 
sley J.) and recently by the Allahabad High Court in Kalzan Rat 
v. Ramchandar? (per Burkitt and Chamier JJ). According to the 
former the expression ‘brother’s sons’ does not include brother's 
grandsons, while the learned Judges in the Allahabad case hold 
the opposite view. Of the modern writers on Hindu Law Mr. 
V. N. Mandlik of Bombay (see his ‘Hindu Law’, pages 360,361 
and 378), Mr. G. C. Sirkar (see his ‘Hindu Law,’ ‘3rd Edition, 

page 260), Messrs West & Buhler (see their ‘Digest of the 

Hindu Law of Inheritance’ at page 174), Dr. Jolly (see his 
‘Hindu Law of Partition and Inheritance,’ page 208), Mr. Bhatta- 
charya (see his ‘Commentaries on Hindu Law, ‘page 444), Mr. 
_ Sarvadhicari (see his ‘Principles of the Hindu Law of Inheri- 
tance,’ page 422 and ‘Table of Succession No. 1’ appended to 
Section X), and Mr. Mayne (see his ‘Hindu Law,’ 7th Edition, 
page 775)—all are of opinion, though some are more emphatic 
and clear on the point than the others, that the brothers grand- 
son is not one of the heirs enumerated in the Mitakshara, while 
Shyama Churn Sircar alone (see ‘Vyavastha Chandiika’, page 178) 
can perhaps be said to hold the opposite view. Some of these 
“oy. EBBI TLR. 5 Me 251. "2. “(tg0z)- F- L-R. 24 Ae128, 
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‘Subramenia learned authors, however, would place the brother’s grandson 


Pilla 
v. 
Muthusami 
Pillai. 


next after the nephew on other grounds. 


Among the Commentaries which are regarded as authorita- 


‘tive in Southern India or in the Mitakshara school generally, 


other than the Mitakshara itself, the Saraswati Vilasa (see 
Translation of the Rev. Thomas Foulkes, Placita 521-589, pages 
116-117), the Madhaviya (see Translation by Mr. A. C. Burnell, 
paras 40 and 41, pages 27 and 28), the Smrithi Chandrika (see 
Translation by Mr. T. Krishnaswamy lyer, Chapter’XI, Section 
v, Pl. 8, pages 209-210), the Subhodhini by Vireswara (see 
Mandlik’s ‘Hindu Law’, pages 360 and 36r) do not assign to the 
brother’s grandson a place after the brother’s son, while 
Apararka (see Mr. Sarvadhicari’s ‘ Principles of the Hindu Law 
of Inheritance,’ pages 427-428), Nanda Pandita (see Jbsd, page 
481) and Varadaraja (see his Vyavavahara Nirnaya translated by 
Burnell, page 36) place the brother’s grandson immediately after 
the brother’s son. 


As for the text of the Mitakshara itself we agree with the 
learned judges who decided Surya v. Lakshminarasamma and 
Lakshminarasamma v. Faganadhan + that Vignaneswara did not 
mean to include the brothers, the paternal uncle’s or the great 
uncle’s grandsons in the list of heirs named by him and that the 
word ‘sons’ in tne text of the Mitakshara, Chapter I, Sec. IV, 
v. 2 ; Sec. IV, v. 7 and 8, Sec. V, v. 1, should not be given an 
extended meaning so as to include the grandsons. The learned 
author in the passages referred to was laying down the order of 
succession, and, it is not to be presumed, especially i in such con- 
nection, that he would use the word ‘sons’ in its secondary sense 
rather than in its primary sense unless there are good reasons for 
holding the contrary. We find no such reasons, Much reliance 
has indeed been placed on the analogy of the case of the great- 
grandson'of the propositus, who admittedly has a place in the 
same category of heirs as the sons and grandsons. But Chapter 
I, Section i, Pl 3, expressly mentions sons of the grandsons and 
further the succession in the case of lineal descendants is what 
is called unobstructed while the succession of collaterals is 
obstructed, a distinction on which Viguaneswara himself lays 
emphasis i in the passage last ciied. The learned judges of the 

Į Pe Sa ak. 
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‘Allahabad High Court ia dealing with the question of interpre- aici 
tation rely mainly (see I. L..R. 24. Allahabad, at pages 132- 134) 
‘on the opinion of Mr. Harrington as set out in 2 Moore’s Indian Muthnsami 
Appeals, 132, pages 154-158, but the case which Mr. Harrington 
had to deal with raised. only the question. whether a man 
‘ineally:descended in the sixth degree from the ancestor of the 
deceased in.the sixth degree, was entitled to succeed at all, his 
title being denied by the rival claimant, a maternal . first cousin 
of the deceased. Mr. .Harrington, after an elaborate discussion 
‘of the- texts,. came ‘to the conclusion that the paternal. kin- 
dred were- entitled to the inheritance, according to the Mithila 
school of the Hindu aw, before the. maternal kindred who would 
be bandhus or kinsmen. belonging to a different gotra.or family 
could be admitted, .The only proposition which he had to 
. establish was that according to the Mitakshara, the right of the 
. sapindas to'succeed.to the inheritance in. preference to persons 
belonging to the class of bandhus is not confined to the sapindas 
specifically named by Vignaneswara, and Mr. Harrington was not 
called upon to consider any question of preference among the 
sapindas themselves. He no doubt (see pages i57 and 158 of 
the report) says that the term ‘putra, and the words ‘santana? 
and: ‘sunava’. should be understood as genetic terms icr the 
male issue or descendants, but all that he wanted to prove was 
that in the Mitakshara sapindaship is extended to the 7th degree 
and; as’ he himself points out, the provisicns of Chapter II, 
"Section 5,:paragraphs Nos. 5 and 6, expressly confer the rights of 
succession on all sapindas. We may -also observe that Mr. 
Harrington apparently did not notice that Mr. Colebrook’s trans- 
lation of the word ‘sapinda’ as one connected by funeral oblations 
is incorrect as has now been clearly proved (Mayne’s Hindu Law 
th Edition, paragraph 513, £allubhat Bapubhat v. Mankuvar- 
bhat! and the same case by the Privy Council, I.L.R. 5 Bom. at 
page 121) and he further relies in.support of his reasoning on 
.Jimutavahana and texts which have no authority: in the Mitak- 
shara school of la w as prevalent in this Presidency, It Mr. Harring- 
ton’s opinion was to be accepted in its tull logical conclusion and 
not to be confined to tie question he had to’ consider, the-tesult 
_ would be that the descendants of the father up to the 7th degree 





-J. (1876) 1. I. R, 2B. at 431 


866 ~ - TEE MADRAS LAW JOURNAL REPORTS, fvor. xt. 


Subramania seould : viae the - paternal: orandmother. and ` ‘grandfather 


Pillai 


_ expressly: ‘mentioned ‘by Vignaneswara, atid: similarly the -descen- 


‘Sduthusaini dants' of the grandfather up to the-.7th degree must -be ex- 


Pillai. 


hausted before the claims of the great:grandfather and. his 
sons and grandsons could be admitted,‘and soon. Indeed the 
_ learned Judges of the Allahabid High Court would seem pre- 
‘pared to: go as: far as that, though it -was’ uot necessary for 
them to decide that point. But it seems to us that such’ an 
interpretation would be opposed to ‘the consensus of opinion 
among lawyers dealing with the Mitakshara- school of law as 
prevalent in this Presidency. We may mention that the learned 
vakil for the appellant in Appeal No..68 would not for obvious 


Teasons support such a construction, according to which his 


client’s claim must be postponed to that of Avadia Pillai. We 
may also mention that the other cases relied on in I. L. R. 
24 All. 128, vz., Kureemchand Gurain vi Udang Gurain* and 
Oorkya. Koor v. Rajoonye? decided that a brother's grandson 
may be ag heir, though in the ,former case-Mr, Justice $ackson, 
in arriving,-at the conclusion, relied on Mr. Harrington’s view 
that the word ‘sons’ in the Mitakshara should have an extended 
meaning. We are, however, unable to accept that construction 
aud agree-with the-tearjed Judges in Surya v. Lakshminara- 
samma-and-Lakshiminarasammah v. Faganadham* that the ‘word 
should be understood in its primary and limited sense. 

The.next question is, which of the two claimants is the 


` nedrer sapinda, according to the principle enunciated in Verse 3, 


Section III, Chapter II, of the Mitakshara—‘‘ To the nearest 
sapinda the inheritance next beiongs.” The author of Mitak- 
shara throws no further light, and among the other commenta- 
tors there is divergence of opinion as to the. place:to be assigned 
to the brothers grandson. Apararka, a commentator of the 


- Yajnavalkya Smriti, the same text of which: the Mitakshara is a 


comimentary, would hold that among the gotrajas nearness is 
to be reckoned according to the comparative efficacy. of spiri- 
tual ‘Offerings (see Sarvadhicari’s ‘ Hindu Law,” pages 497-8). 
Varadaraja lays down that in default of brother’s sons, brother’s 

grandsons sicceed, but does not mention the principle: on which 
he'bases this rule (see Burnell’s Translation, p. 36). Nanda 


I. ` (1866) 6. WOR p3 - £1870} - I4 W- R-208. 
~(¥881) I. Le Re „SM. agt. 
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Pandita holds that the three successive descendants of the father Sepa 
should be ‘exhausted first, then the three descendants of the 

grandfather and then of the great-grandfather, and: so.on, rely- Diath uses 
ing on the text of Manu, thatthe 5th has no concern with funeral 
oblations ,(see Sarvadhicari’s ‘ Hindu ‘Law,’ page 481). -The 
Smtithi Chandrika (see Ch. XI, Sec. v, paragraphs ? and 8) may 
Þe said to support'the respondent?’s claim, while the Saraswati 
‘Vilasa, Madhaviya, Subhiodini and Viramitrodaya, though -they 
‘do not place the brother's grandson in the list of enumerated 
heirs, do not express any opinion as to what is his. proper place 
‘among the gotrajas. The learned Advocate-General urges that 
Apararka’s authority, is acknowledged chiefly in Kashmir-and 
that the learned commentator makes no reference at all in his 
- writings to the Mitakshara (see Mayne, p. 28), which is the 
:governing authority in the south, while the Vaijayanti of Nanda 
‘Pandita (who lived in the 17th century) is a commentary. on 
“Vishnu Smriti and both writers are saturated with the notion. of 
:spiritual benefit which isnot adopted inthe south. As regards 
‘the value‘of the opinion-of the author of the Smriti -Chandrika 
‘on this point, Mr. P. R. Sundara Iyer urged that his scheme. of 
„succession is so substantially at variance with that of Vignanes- 
-wara that he cannot be’relied upon as-a safe guide in this coy- 
nection. That the Smriti Chandrika’s rule relating. to the 
succession of ascendants and collaterals is in many respects diffe- 
-rent’from that of the Mitakshara is apparent and is not denied 
by the Advocate-General aud that fact must deprive the view 
expressed in that commentary, in so far as it represents the opi- 
nion.of:its author, of much weight in dealing with the present 
‘question. But the statement by that commentator that accord- 
_ ing to Vignaneswara the right,of -the brother’s grandsons „must 
. be.postponed cannot altogether be ignored. As regards Apararka 
he is, like Vignuaneswara, a commentator of Yajnavalkya’ s 
Smriti and his views are very similar to those of tne Mitakshara 
and. we think that his work may be usefully consulted on points 
"on which the Mitakshara is silent, while Varadaraja’s Vyavaliara 
Nirnaya is a supplemeutary authority in Southern India: (see 
. Mayne, paragraphs 26 and 27 and Burnell’s Preface to 'Vyavahara 
3 Nirnaya). But we should not be justified in accepting the 
_opitiion of these commentators if such opinion is opposed to a 
clear principle of succession established by the Mitakshara as 
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Seiat interpreted i in this Presidency. Of the modern writers, Mr. 


Muthusami 
Pillai. 


Sarvadhicari would include the great-grandsons of each ances- 
tor as nearer sapindas on the ground mainly of superior spiritual 
benefits which they can confer and as such having a preferential 
right over other unenumerated sapindas; Dr. Jolly would place 
the great-grandson of an ancestor on the list of the compact 
series of heirs, relying on the analogy of a man’s own great-grand- 
son; Mr. Bhattacharya would give him preference apparently 
both on the analogy of the great-grandson of the propositus 
himself and on the principle of spiritual benefit. Mr. V N. 
Mandlik (see his ‘ Hindu Law’ p. 378), Messrs. West & Buhler 
( Hindu Law,’ p. 114) and Mr. G. Sircar (see. his ‘ Principles of 
Hindu Law,’ pp. 261 and 262) would, after the enumerated heirs, 
first exhaust the man’s own descendants from the third to the 
sixth generation, then the fether’s line from the third to the 
sixth descendants, then tle grandfather’s line from the third to 
the sixth descendants, acting on the principle that the ‘nearer 
line should exclude the more remote. Mr. Shyama Churn 


‘ Sircar (Vyavastha Chandrika, p. 178) says that though the 


brother’s grandson is not clearly mentioned’ in the Mitakshara 


‘and other digests in Sanskrit, yet it has been determiaed— 
“referring to the rulings of the Calcutta High Court which have 


already been noticed—that he succeeds in default of a brother's 
son, because the term ‘‘brother’s son” is inclusive of the brother's 
grandson. Mr. Mayne cannot be said to have expressed any 
decided opinion on the point. 

The real point, therefore, on which the decision of the 
question depends is whether the superiority of spiritual benefit 
or the nearness of line is the determining test as to who should 
be deemed the nearer sapinda. We have already indicated that 
mere analogy to the case of the great-grandson cannot be a very 
satisfactory guide in this ‘connection. 

That Vignaneswara laid much stress on the nearness of line, 
in framing his scheme of succession cannot admit of any: doubt, 


and is patent from the order in which he arranges the heirs both. 2 ; 
in‘the ascending line and among the collaterals. In fact, as. 


‘stated in very emphatic terms in Balusamt Pandtthar v. Nara-.: - 
yana Rao’, the. first of the great principles pervading the law of 


I. (1897) I.-L.R. 20 M. 342 at p. 348- 
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‘inheritance under the Mitakshara system is that the nearer liue aubrey 
excludes the more remote (see also Krishna Ayyangar v. Venka- v. 
tarama Ayyangar). Should this clear principle then be out- a 
weighed so far as this Presidency is concerned by considerations i 
of the greater or less capacity of rival sapindas to confer spiritu- 
al benefit on the deceased? We think not. Nothing is more 
clearly established than that the author of the Mitakshara, 
-which is the supreme authority in this province, would gener- 
ally allow very little, if any, force to the theory of spiritual bene- 
fitin his scheme of succession and as far -as the succession of 
sapindas goes, nowhere does he seem to rely upon any such 
principie, whether in determining who is entitled to succeed as 
a- sapinda or which of the several sapindas should have a prefe- 
rential right. He defines sapindas as men who are connected 
through particles of the same body and not by funeral oblations 
and in the whole of the law of inheritance as propounded by 
him in the Mitakshara, at least according tothe interpretation it 
has received in this Presidency, thetests of heirship.are consan - 
guinity and propinquity, and not-the capacity to confer spiritual 
benefit. In many cases the two elements are combined in the 
same person, but, if they are not so combined, the person ‘who 
is nearer in relationship, as oidivarily understood, is given pre- 
ference. (See the discussion in Mayne’s ‘Hindu Law,’ 7th Edi- 
tion, parapraghs 509 to 511). Much reliance has been placed on a 
dictum of their Lordships of the Privy Council in Bhya Ram 
Singh vy. Bhya Ugar Singh, to the effect that the question of 
preference is founded on superior efficacy of oblations, but the 
_observation was made in a case governed: by the Benares school 
of law and their Lordships had not to-consider in that case the 
question whether the nearness of line or- the capacity to confer 
‘greater spiritual benefit should determine the preferential right 
‘to succession. It may be that, all other tests being equal, the 
superior efficacy of oblations would bea legitimate ground for 
‘giving preference, though it is difficult: to conceive of a case 
among the sapindas in which the nearness of line would not be 
present asa determining factor. As pointed out in Muthusamt v. 
: Muthukumarasamt® the question may arise among bandhus of 








I (1g05) LL.R. 29 M. 116. 2. (1870) 13 M.I.A. 6743 at p. 1:92. ` 


: 3. (1892) I.L.R 16 M. 23 at p. go. 
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the same class and then the quality or the quantity ofthe 
spiritual benefit which they confer on the propositus may be a 
good ground for preference. The only rule which we need lay 
down in the present case is that, where the competition is be- 
tween two collateral sapindas not included among the enumerated 
heirs, preference should be given to the sapinda belonging to 
the nearer line. 

The judgment of the Subordinate Judge is, therefore, con- 
firmed and appeals Nos.68 and 73 are dismissed with costs. 
The costs will be divided among the respondents in proportion 
to the interests which they claim in the property. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice Sun- 
dara Aiyar. l 


Ravila Partichelamanua and another .. Appellants» 
; v. (Defendants) 
Ravila Parti Rama Rao. .’ Respondent 
(Plaintif). 


Registration Act, S. 17, CL 1—Compromise beyond the scope of suit not 
registered—How far valid in so far as it affects immoveable property— 
Evidentiary value. 

Non-registration of a compulsorily registrable document leads to two 
consequences: (1) it cannot be received as evidence of any transaction affect- 
ing immoveable property ; (2) it shall not affect any immoveable property 
comprised therein. 

A compromise which comprised matters outside the scope of the suit 
and which consequently was not embodied in the decree or order of court 
as to those matters is incapable of affecting any property covered by the 
portion not so embodied in the decree or order, if unregistered, and the 
fact that there was an entry in the court’s record of the compromise would 
not make any difference. . 

Obiter :—How much of the compromise would be evidence under S. 35 
of the Evidence Act would depend upon how much thereof could be re- 
garded as having been entered in the record of the court. Bindesri Nath v, 
Gunga Saran Sahul, Pranal Anni v. Lakshmi Anni 2 explained; dictum in, 
Natesa Chetty v. Vengu Nachiar$ dissented from; Raghubans Mani Sing, 
y. Mahabir Singh + declared not followed in Kast Kumbi v. Samar Kumbi 8 ; 
Saduruddin v. Chaggus, Birabhadra Nath v. Kalpatam Punda Y, Kalicharan 
Ghosal v. Ramachandra Mundals, Gurudas Singh v. Chandrika Singh 
approved; Jasimuddin Bishwas v. Bhuban Jelini 10 distinguished. 


+S. A. No. 853 of 1gi0, 11th August, Igtt. 

1. (1898) I.L.R.20 A. 171 (P.C) 2. (1898) I.L.R. 22 M. 508. (P.C.) 
3- (1909) I.L-.R. 33 M. 102. 4. (1906) I.L.R. 38 A. 78. 

5. (1910) I.L,.R. 32 A. 206. 6. (1908) ILR. 31 A. 13. 

7. (1905) I. C. L. J. 388. : 8. (1905) I.L.R. 30 C. 783. 


9- (1907) LL.R. 36 C. 193. Io. (1907) LL.R. 34 C. 456. 
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* Second appeal from the decree of the Court of the Subordi- Partichela- 
nate Judge of Cocanada in A.S. No. 31 of 1909 presented against v 
the decree ofthe Court of the District Munsif of Cocanada in Parai ama 
O. S. No. 599 of 1907. i 

The facts appear sufficiently in the judgment. 

M. V. Krishnasawmt for appellant. 

H. Balakrishna Rao, for respondent. 

M.V. Krishnasami for appellant:—This case comes within the 
exception indicated by their Lordships of the Judicial Committee 
in Pranal Anni v. Lakshmi Ann. It is expressly covered by 
the decision in Bindesrz Nath v. Ganga Saran Sahu.” See Natesa 
Chetty v. Vengu Nachtar*; Raghubans Mani Singh v. Mahabir 
Singh +*+. Fasimuddin Bishwasv. Bhuban Felint 8. Chandrika 
Singh v. Rash Behary, takes a view contrary to that in Natesa 
Chetty v. Vengu Nachiar’. This is a compromise and does 
not require registration—Ghouse Mahomed v. Khamas Alr 
Khan". Compromise is a recognition of ` antecédent rights 
and does not involve .the creation of new rights—Rant Mewa 
Kunwar v. Rani Hulas Kunwar®; Khunni Lal v. Govind Krishna 
Narain®. A compromise petition does not require registration, 
being pleadings. Besides, the compromise petition only sets out 
the terms of the verbal settlement between the parties. 

H. Balakrishna Rao, for respondent, submitted that the 
compromise petition is the compromise; it either directs partition 
or it only records an agreement to partition. In either case it 
is no defence —in the former because it requires registration; in the 
latter because an agreement capable of specific performance is in 
itself no defence to a suit in ejectment. In any view as de- 
claring the title of parties, it requires registration. The case does 
not fall within Natese Chetty Y. Vengu Nachiar* nor within the 
exception in Pranal Anni v. Lakshmi Anni. The claim in 
the plaint in the earlier suit and the claim in respect ot the other 
matters were independent; at any rate there is nothing to shew 
that they are interdependent. The view in Chandrika Singh v. 
Rash Behari ® is the sounder view. 

The Court delivered the following 

JUDGMENT :—In this case the plaintiff's suit is for the re- 

- covery of certain landsin the possession of the-defeudants. Botk 





1. (1898) I. L. R. 22 M. 50° (P.C ) 2, (1898) I.L.R. 20 A. 171 (B.C 
3. (1909) I. L-R. 33 M. 102. 4. (1906) I. L. R. 28 A. 78. 

5. (1907) I. L. R. 34 C. 456. 6. (1907) I. L.R. 36 C. 193 

7. (1896) I L. R. 23 C. 450. 8 (1874) 1 I.A. 156. 

9. (igII) 21 M.L.J. 645 (P. C.) 
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the lower courts have found the plaintiffs title and possession 
within 12 years prior to the suit proved. 

The only question in this second appeal is whether the plain- 
tifPs claim is unsustainable in consequence of a compromise en- 
tered into between the parties in a prior suit—O.S. No. 363 of 1904. 
That suit was instituted by the plaintiff against the present 
defendants and others for the recovery of another plot of land. 
The parties entered into a compromise in that suit, By the 
terms of that compromise it was settled gner alia that both 
the land sued for then and the lands which form the subject-mat- 
ter of this suit should be divided into two moieties and that the 
plaintiff should take one moiety and the defendants the other 
moiety. The agreement of compromise was not registered under 
Act IIl of 1877. The plaintiff being then a minor, the com pro- 
mise was submitted to the court under the provisions of S. 462 
of the then Civil Procedure Code and the court gave leave to the 
plaintiff's next friend to enter into the compromise, holding it 
to be beneficial to the minor. A decree was afterwards passed 
in terms of the compromise in so far as it related to the property 
which was then sued for. ‘The court, of course, could not pass a 
decree then in respect of the properties now in suit, as they were 
not-included in the claim then made. 

The plaintiff, it may be noted, attempted to get a share of 
the properties-now sued for in the execution of the decree in that 
suit. His attempt naturally failed as the decree did not cover 
these properties. Both the Jower courts have held that the de- 
fendants could not rely on the compromise as defence to this suit 
as it was compulsorily registrable under the provisions of S. 17 of 
the Registration Act. 

It is contended before us on behalf of the appellants that 
this view is wrong and reliance is placed on the decree of the } rivy 
Council in Bindesrt Nathy Ganga Saran Sahu? and Pranal Anni 
v. Lakshmt Anni ? and on the case of Natesa Chetty v. Vengu 
Nachtar”. Several other cases were cited at the argument on ` 
both sides. As there is some conflict of judicial, opinion.on the 
point it is desirable to refer at some length to the rulings of the 
Privy Council mentioned above. 








I. (1898) I. L. R. 20 A. 171. P.C. 2. (1899) I. L. R. 22 M. 508. 
3. (1909) I.L.R- 33 M 102., 
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“In Bindesrt Nath v. Ganga Saran Sahu > the suit was 
to enforce the payment of money due ona mortgage bond by 
_ sale of the mortgaged property. The dispute before the parties 

` was. whether the plaintiff was entitled to recover against the 
property the interest due to him on the mortgage amount 
after the date fixed for payment originally in the instrument of 
‘mortgage. The Judicial Committee held, on the- construction of 
the mortgage document, that he was so entitled. The plaintiff had 
based his claim to pos¢ dzem interest also on joint petitions present- 
ed by him and - by his debtors, the defendants in the suit, in the 
course of certain proceedings instituted by the plaintiff:for fore- 
closure. In these petitions the parties stated the total amount 
of principal aud interest which was then due on the mortgage. 
The sums thusstated included Jost drem interest up to the date of 


the petitions The court was asked to sanction the arrangement bet-. 


ween the parties under $.257-A.,Civil Procednre Code, and to'grant 
an extension of time in accordance therewith for the payment of 
the mortgage debt. The required sanction was granted by the 
court. The defendants contended that the consent petitions could 
not be relied upon by the plaintiff as they were not registered in 
accordance with the provisions of the Registration Act. The Privy 
Council observed: ‘ Although in the view which their Lord- 
ships take, the-question whether those proceedings can be found- 
ed on without their having been registered in terms of the Act of 
1877 does not necessarily arise in this appeal, they think it right 
to add that having heard counsel fully on the point they are 
satisfied that the provisions of S.17 of the Act do not apply 
-tọ proper judicial proceedings, whether consisting of pleadings 
filed by the parties or of orders made by the court.” In Pranal 
Anni v. Lakshmi Anni? a suit which had been instituted for 
possession of certain lands was amicably settled by a 
compromise between the parties, which related both to those 
lands and to other lands which were the subject-matter of the 


case before the Privy Council. The vazznama which was’ 


preseuted to the court in the first suitstated that the parties 
had agreed to take each a certain share of the land sued for. 
One of tne four schedules incorporated with it, namely 
Schedule I, related to and described the lands which were the 





1. (1898) I-L.R. 20 A. 171 (P.C.) 2. (1899) I.L.R. 22 M. 508 (P.CQ 
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Partichela- 


ma subject of the second suit, but the body of the’ compromise 


contained no reference to it. It set forth as “remarks” that 
the lands included in schedule D were also to be taken in equal 
shares by the parties. The decree of the court awarded to the 
plaintiff in terms of the razinama a share of the lands then 
actually sued for. The question in the second suit was 
whether the razinama in the previous suit which was not 
registered could nevertheless be relied upon by the defendants” 
in bar of the plaintiff’s right to recover the whole of the lands. 
The Privy Council held that it could not. Their Lordships 
observed : “ The objection founded upon its non-registration does 


v. 
Parti Rama 
Row. 


not, in their Lordships’ opinion, apply to its stipulations and 
provisions in so far as they were incorporated with and given 
effect to by the order made upon it by the Sub-Judge in the suit 
of 1885. The razinama, in so far as it was submitted to and was 
acted upon judicially by the learned judge, was in itself a step 
of judicial procedure not requiring registretion, and any order 
pronounced in terms of it constituted res judicata binding upon 
both the parties to this appeal who gave their consent to it. If 
the parties, after agreeing to settle the suit of 1885 on the footing 
that they were each to take a half share of the lands involved in 
that suit, and also a half share of the lands no w in dispute, had 
informed the learned judge that these were the terms of the 
compromise and had invited him, by reason of such compromise, 
to dispose of the conclusions of the suit of 1865, their Lordships 
see no reason ta doubt that the order of the learned judge, if it 
had referred to or narrated these terms of the compromise, would 
have been judicial.evidence, available to the appellant, that res- 
pondents had agreed to transfer to her the moiety of land now in 
dispute. But their Lordships are unable to fiud that any such 
course was taken either in the razinama or in the judicial order 
which gave effect to it. The razinama merely referred, by way of 
‘remark,’ to the lands now in dispute before him. This order 
accordingly merely concerns the latter and has no reference 
whatever to the lands described in Schedule D of the razinama. 
So far as regarded those lands, the compromise was not submit- 
ted to the learned judge but was deliberately left by the parties 
to stand upon their unregistered agreement of union.” 


The contention for the appellants is that in these two cases 
their Lordships of the Privy Council have laid down that an 
e 
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uñregistered document requiring registration under S. 17 of Act 
III of 1877, if referred to or narrated in a decree or order of a 
court or set out in pleadings filed by parties to the instrument 
ina court would have the same effect as if it had been registered 
although it forms no part of the decree or order of the court. 
Now S.17 enacts that documents coming within the classes 
referred to in Clauses (a) to (d) thereof shall be registered: 
Clause (1) exempts from the rule of compulsory registration ‘de- 
crees and orders of courts’ as an exception to Clauses (4) and (c). 
There is no provision in the section that pleadings before a court 
which are mere statements of parties should be registered. S. 49 
ofthe Act lays down: “No document required by S. 17 to be 
registered shall affect any immoveable property comprised 
therein * * * or be received as evidence of any transaction 
affecting such property or conferring such power, unless it has 
been registered in accordance with the provisions of this Act.” 
It will be observed that non-registration of a compulsorily regis- 
trabie document leads to two consequences : one is that it cannot 
be recetved in evidence of any transaction affecting immoveable 
property, and the other that it shall not affect any immoveable 
property comprised therein. If a razinama has been passed 
into a decree or order by a court, then under Clause (1) of S.17 
it is exempted from compulsory registration, and the decree or 
order would constitute the matters comprised therein ves judzeata 
between the paities to the litigation. But if any portion of the 
razinama has not passed into a decree or order of court, it is 
prima facie difficult to see how a recital of it in the proceedings 
of the court or its inclusion in pleadings put before the court 
will come within the terms of Clause (1) and it is difficult to sup- 
pose that-their Lordships of the Privy Council could have intended 
to exteud the provisions of Clause (1) in the manner urged by 
the appellants. On examining the language employed by 
their Lordships, it is clear that they did not- so intend. ‘The 
observation in the earlier case is that the provisions of S. 17 do 
not apply to pleadings. This is no doubt obvious. In the latter 
case the dictum is, that the order of the judge, if it had referred 
to or narrated the terms of the compromise, not embodied in the 
decree of the court, would have been judicial evidence, available 
to the appellant that the respondents had agreed to ‘transfer the 
moiety of the lands to which the reference or narration might 
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- Partiehela- relate. AJl that their Lordships meant, apparently, was that the 
-De entry of an agreement in a decree or order of court would be 
pact Rama relevant to prove the agreement. This is laid down in S. 35 
Si of the Evidence Act. It has been held that such an eutry would 
. be primary and not secondary evidence of the facts contained in 

. it, See Byathamma v. Abdulla’; Thama v. Kondan?; Parbuthy 

- Dassi v. Purna Chunder Singh? But taking it that an agree- 
ment could be proved by means of the entry of it in an order of 
court, this circumstance could only get rid of oneof the two 
consequences of non-registration laid down in S. 46 of the Regis- 
tration Act, viz., the inadmissibility of the document in evidence. 

It does not, however, remove the other consequence, namely, that 
the document cannot affect the immoveable property comprised ` 
therein. - The observations of the Privy Council do not lend any 
countenance to the suggestion that the reference or narration in 

a decree or order could have any such effect. The immoveable pro- 
perty comprised in a compromise can be affected only -in so far 

as it has passed into a decree or order of the court. If a 
particular transaction is‘not required by law to be effected by a 
registered instrument and if the consequence of non-registration 
were declared to be merely its inadmissibility in evidence, then 
itmight be possible ts hold that such consequence might be 
avoided when the contents of the instrument are entered in 
judicial proceedings. It has to be remembefed that in one sense, 

the whole of a compromise by which a suit is teriminated is put 
‘before the court for being recorded though the court will pass a 
decree in terms thereof only in so far as it relates to the subject- 
matter of the suit. When.it is placed before the court with a 
tequest to record it, it becomes part of the pleadings, and when 

the court records it, it by implication refers to the whole of the 
compromise. How much of the compromise would be evidence 
under S. 35 of the Evidence Act would depend upon how much 

` thereof could be regarded as having been entered in the record 

of the court. But, as already pointed out, an entry in the court's 
record will not-enable anything not actually part of the decree 

or order of the court to affect the immoveable property comprised 

“in that order, 





I. sgn LLR. 15 M. tg, at p. 23 2, (1892) LLR. 15 M. 378. « 
. 3- (1886) I. L. R. g C. 586. 
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' *. For these reasons it appears to be.clear that the appellant’s 
claim to the properties now in question on account of their inclu- 
sion in the compromise is unsustainable. As for Natesa Chetti 
v. Ven gu Nachtar> there is a dictum there in appellant’s favor. 
The learned Judges who decided the case (Wallzs and Sankaran 
Nasr JJ.) observe (see p. 108) referring to the passage in 
Pranal. Anni v. Lakshmi Anni? already -set out, in these 
words:— In our opinion this passage clearly means that the 
compromise could have been euforced, although not registered, 
even about the lands not included in the statement. The learned 
Judges who decided Raghubans Mant Singh w. Mahabir Singh 3 
_ understood their Lordships’ judgment in the same way.” With 
all deference to the learned Judges, this dictum cannot be accept- 
ed-as correct. It is opposed to the decisions of this court ‘in 
Muthayya v. Venkatrathnam* and Patha Muthammal v. Esup 
Rowther*. The decree of the “Allahabad High Court in 
Raghubans Mani Singh v. Mahabir Stngh*® relied on by the 
learned Judges has not been followed in that court itself in the 
later cases of Kast Kunbt- v. Sumar Kunbt* and Sadur:ud-din 
v. Chaggu". Our view is in accordance with the decisions of 
the Calcutta High Court in Birbhadranath Y. Kalpatru Panda,? 
Kalicharan Ghosal v. Ramchandra Mandal? and Gurudas 
Singh v. Chandrika Singh. *° Fasimuddin Bishwas v. Bhuban 
Felint 1! was relied on in favor of the appellants. But that 
case is distinguishable. There a decree was passed against the 
defendant for the amount agreed upon asthe proper rent by an 
unregistered compromise. The defendant was-bound to execute 
a solenama according to the terms of the compromise, agreeing to 
pay that rent. He remained in occupation of-the plaintiffs land 
but failed to execute the solenama. It was held that the plaintiff 
was entitled to the rent fixed by the compromise. The plaintiff 
would have. been entitled to recover the amount from the 
defendants as for use and occupation, though’ that was not the 
exact pound on which the decision was based. 





. (1909) I. L. R. 33 M. 102. 2. . (1899) I. L. R. 22M. 508. 


T 

3. (Igu6) I. L. R. 28 A. 78. 4. (Igor) I. L. R. 25 M, 553. 
` 5. (1906) I. L. R. 29 M. 365. . .6. (1910) I. L..R. 32 A..206, 

7. (1908) I. L. R. 31 A, 13. 8. (1905) 1 C. L. J. 388. 

9. (1903) I. L. R. 30 C. 783. » Io. (1907) I. L. R. 36 C. 193.' 


II. (1907) I. L. R. 34C. 456. - 
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The defendants in their written statement did not- put 
fotward ‘any title to the land except under the compromise 
‘retetred to above. ‘That is therefore the only root of their title 
and asit.is unregistered they cannot rely onitas affecting -the 
immoveable property. comprised therein. 

The second appeal must be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Ayling and Mr. Justice Spenger. 





Nataraja Mudaliar .. .Appellant* 
v. ` - (Plaintif) . 

- The Municipal Council of Mayavaram 
by its Chairman and another .. Respondents 
(Defendants). 


Madras Acts—District Municipalities Act, Ss. 10, 230-—Rule 36— Jurisdic. 
tion of civil courts to question validity of Collector's order—Suit for damages 
and suit for injunction—Di ference. : 

The validity of the Collector’s order under rule .36 of the election rules 
framed under the Madras ‘District Municipalities Act passed in substantial 
conformity with the requirements of the rules cannot be questioned ina 
civil court. [Bhai Shankar v. Municipality of Bombayı. referred to. Vijia- 


raghava v. Secretary of statez. Sabapet Singh v. Abdul Gaffur,®; Lal; 
bhai v. Municipal Commissioners of Bombay*. dist inguished]. 


Obiter:—It may be that the Collector’ s order passed without any inquiry 
at all or based on grounds other than those set forth in Rule 35 is lable, to 
be impeached in a civil court. 


‘A suit for damages stands-on a different footing from a suit for declara- 
tion and injunction against the Municipal Council in respect of an election. 

Second appeal from the decree of. the District Court’ of 
Tanjore in A.S. No, 362 of 1908 presented against the decree of 
the- Court of the District Munsif of Mayavaram in .O. $. 
No. 232 of of 1907. 

T. V. Seshaghtrt Lyer for appellant. 

S. Srinivasa Atyar for the Municipal Council. 

The Government Pleader (C. F. Napier) for respondent. 

T. V. Seshagiri Aztyar for. appellant :—Right of suit is not 
taken away. What is understood by the order being final is, itis 
finalso far as the channel therein indicated is concerned. A 
suit is not excluded unless ..expressly excluded ‘by statute, - My 
client has got aright to have the facts canvassed.’ So far 





* S. A. No. 562 of 1909. 8th August, 1911. 
I.. (1907) I.L-R. 31 B. 604 at Gog, 2. (1884) IL.R. 7-M. 466. 
3: (1896) IL.R. 24 C. 107, - 4. (1908) LL.R. 33 B. 334 
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as the Government is concerned it may be that the courts are Natarajia- 
not entitled to canvass the grounds for the - -opinion of: the v. 
Government, but Vijzaragava v. Secretary of State for Indiat The acne 
is an authority in favour of the court’s power in’ other cases; Council of 
also Sabaget Singh v. Abdul Gaffur?. See Maxwell p." 192 aaa 
et seq. See Secretary of State v. Wenkateswarulu Natdu*®. He 
submitted that a.colorable exercise of discretion is no discretion 
and cited Leslie Welltams v. Harnes Thomas Giddy* 3 Lallbhat v. 
Municipal Commissioners of Bombay". 

The Government Pleader (C, F- Napter), for eapotdcnts, sub- 
mitted that there is considerable difference between the words of 
the Act which Vuytaragava v. Secretary of State for India? was 
dealing with and the present Act; that tillactual appointment the 
candidate is not a Municipal Councillor and has no status or fran- 
chise as Sabapet S ingh v. Abdul Gajffur? inaccurately puts it to 
entitle him to a declaration under S. 42, Specific Relief Act. The 
order of.the Collector was also firal .and no suit lay. He cited 
S. A. 1425 of 1907 and Attorney General v. Great North Western 
Railways. No injunction could issue against Government— 
Specific Relief Act; S. 54 


S. Srinivasa Atyangar for the Municipality cited Maxwell, 
PP» 193, 197; The Queen v. County Court Fudge of Essex”; Bana- 
clough vw. Brown®; Bhat Shankar v..The ERORE Corporation, 
of Bombay®; Waygood v. Fames*®. 


T. V. Seshagrt Atyar, in reply, submitted that to say that 
pending appointment the candidate has no legal status is some- 
what extravagant. Bhat Shankar v. The Municipal Corporation 
of Bombay® proceeds upon the view that the appointment of a re- 
gular tribunal precludes the court’s jurisdiction. No such tribunal 
is provided for in this case. Viytaragava v. Secretary of State for 
India? is no longer authority for the power of the court to` 
canvass the grounds of the Government’s action but surely re- 
mains authority forcanvassing the grounds of the Collector's 
action because the Collector can act only on the footing of certain 
facts while the Government acts on the opinion it forms upon 
such facts. A declaration against Government is good for the 


I. (1884) 1.L.R. 7 M.466, 2. (1896) I.L.R..24 C. 107. 

3- (1906) I.L.R. 30-M. 113. 4. (I911) 21 M. L. J. 641. 

5: {1908) I.L.R. 33 B.334. - 6. (1876) LL.R. 4 Ch. D. 735. 
7 (1887) 18 Q. B. D. 704. 8. (1897) A. C. 615. 

9. (1907) I.L.R. 31 B. 604. Io, (1869) L-R. 4 C. P. 361 
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reason stated in Frscker’s case*. Injunction has been issued agairist 
Municipalities—The Secretary of State for India v. Sukdeo?. 


The Court delivered the following 


JUDGMENT :—The plaintiff was a anae for a seat in.. 
the Mayavaram Municipal Council and at an election. held ‘on. 
13th December 1906 he received the largest number of votes. An 
objection was preferred on the ground of bribery and corruption 
and after an enquiry by tne Divisional’ Officer ‘the Collector 
passed an order under Rule 34 of- the Election Rules deciaring 
the election invalid, and ordering a fresh election to be held. 


The plaintiff then brought the present suit. He p:ayed (x) 


. fora declaration that he had been duly elected and in consequence 


was entitled as such to exercise the rights and privileges of a 
Councillor; (2) for an injunction restraining the Municipal Coun- 
cil from holding a fresh elévtion. His suit was dismissed in both 
courts. . The District Munsiff held that the ,Collector’s order 
could be questioned i in a civil suit, such as the present one, but 
on going into the merits he held that the bribery was proved, that 
the Collector’s order was a proper one, and that the plaintiff ' 
was entitled to no relief. The District Judge dismissed the 
appeal on the sole ground that the Collector’s order. was final as 
far as the result of. the election was concerned and could not be’ 


questioned i in acivil suit. ts 


Before. us, argument on both sides has been directed solely 
to the question whether’ the order of a Collector under Rule 36 
above quoted can be questioned in a civil court, and if so, on what’ 
grqunds. The learned vakil for the appellant wished to raise a 


‘further. point whether the election rules themselves were not 


ultra vires. We have, however, felt ourselves bound to refuse to` 
go into this point. It is not taken in the appeal memorandum 

and the omission was admittedly deliberate in view ot the deci- 

sion in Secretary of State for India v. Venkateswarulu Nardus 
The appellant’s Vakil states that he is now prepared to argue ` 
that this decision is wrong but he has filed no memorandum of ‘ 
additional grounds of appral as require dby the rules ‘of this 

court’ We therefore refused leave to argue this. point. 


T: (1898) IL.R. 22 M. 270. i 2: (1899) LL.R. 21 A. 341. 
`3. (1906) I.L.R. 30 M. 113. 
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Coming then to the sole point for decision, we may say 
atonce, that we are ii substantial'accord with the views of the 
learned District Judge who has discussed the matter very . fully 
and'ably in his jadgment We do not understandhim:to mean, 
and. we ourselves are not prepared to say, that under no circum- 
stances whatever could à Collector’s order purporting to be pas- 
sed under Rule 36 of the Election Rules be called in question in 
a civil court. If such an order had been passed without 


any inquiry at all, or was basec on grounds other tha% ` 
those set forth in Rule 35, a suit would probably lie to set it 


aside as ultra vires. Bat whereas, in the present case, the order. 
appears to have been passed after the compliance with all the 
requirements of tlie rules and purported to'be based on proper 
grounds, we agree with the District Judge in holding that it 
cannot be questioned in a civil suit, but is conclusive as far as 
_ the result of the election is concerned. In other words the can- 
didate adversely affected cannot demand that a civil court should 
hold a fresh inqury into the merits of the dispute; and if it 
comes to a different decision on these, should treat the Collector’s 
order as a nullity and give a declaration deciding the result 
and effect of the election. In this case, no formal defect in 
procedure has been relied on ; the only allegation in the plaint is 
that the Collector’s order is unsupported by “legal evidence”—a 
plea which has been sufficiently dealt with by the District Judge. 
These conclusions, in our opinion, spring naturally from the 

fact that the’ status of a Municipal Councillor is the creation of 
§.10 of the Madras District Municipalities Act (IV of 1884) and 
that creation is subject zer alía to the condition imposed by the 
election rules framed by the Governor-in-Council under S. 250 of 
the same Act and invested by CI. (2) with the force of law. One 
of these ruies is Rule 36 which empowers the Collector under cer- 
tain circumstances to declare an election invalid and order ano- 
ther election to. be held. The election which, as the plaintif con- 
tends, gives him a vested status is, in fact, only held condition- 
ally on its being liable to be declared invalid. and an invalid elec- 
tion can confer no status whatever. The appellant’s Vakil lays 
stress on the words “ appointed by election” in S. ro of the Act 
as indicating that‘a candidate acquires by election alone, apart 
from subsequent notification of appointment, a status which he 
can bring in to establish a civil suit. But the term “election” in 
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these sections undoubtedly means a valid election—one which'is 
not set aside under Rule 36. It is only such avalid election that 
could confer any status and it is not therefore necessary for us to 
.go into the question of what js the legal position of a candidate 
who has been validiy elected but whose appointment has. not been 
notified under S. 21-A of the Act. 


In support of our view that the validity ofa Collector’s order 
passed in sutstantial conformity with the requirements of the 
rules cannot be questioned in a civil court, we may ‘quote the 
remarks of fenkens C.J.in Bhatshankar v. The Municipal Corpora- 
tton of Bombay +: “ Where a special tribunal out of the ordinary 
course is appointed by an Act to determine questions as to rights 
which are the creation of that Act, then, except so far as other- 
wise expressly provided or necessarily implied, that tribunal's 
jurisdiction to determine those questions is exclusive. It is an. 
essential condition of those rights that they shonld be deter- 
mined in the manner prescribed by the Act to which they owe 
their existence. In such a case there is no ouster of the juris- 
diction of the ordinary courts, for they never had any; there is no’ 
change of the old order of things; anew order is bròught into 
being.” And again at p. 610: “ The jurisdiction of the courts can 
be excluded, not only by express words, but also by implication, 
and there is certainty enough in S. 33 of the Municipal ‘Act for this 
purpose, for there is no right which the plaintiff can at this stage 
assert as the subject of this suit, which.is not subject tothe con- 
dition that its essential basis must depend on thé decision of 
the tribunal created for that purpose. ”. We consider that as in 
S. 33 of the Act, then in contemplation, so in Rule 36 in the pre- 
sent case, there is certainty enough to bar by implication the 
jurisdiction of the civil court. : 


We may also quote Maxwell on the Interpretation of Statu-’ 
tes, 4th Edn., p, 197: “ Where indeed a new duty or cause of action’ 
is created by statute and a special jurisdiction out of the course’ 
of the common law is prescribed, there is no ouster of the juris- 
diction of the ordinary courts, for they never had any.” 


The most pertinent of the cases relied on by the pidii 
are those reported in Vzszaraghava v. Secretary of State rhs 





` 


I. (1907) I-L-.R. 31 B. 604 at p- 609. 


` 
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India, Sabapet Sing v. Abdul Gafur? and Lalbhat w. The Muni- Mudetie 
cipal Commtisstoners of Bombay.* We have carefully considered these The Mente 
‘rulings but we do not find- anything in them which should pal 


Council of 
lead us to modify the views above’ indicated.  Mayavaram. 


The first of these cases _arose out of a suit brought by a Mu- 
nicipal Councillor for damages for wrongful removal from -office 
under $S..9 of Madras Act III .of 1871. Apart from certain 
differences in the provisions of the Act, it can be distinguished 
from the, present case on two broad grounds. In the first place, 
-in that: case, the Advocate General on behalf of Government ex- 
plicitly abandoned the piea that the plaintiff had been guilty of 
any misconduct or neglect of duty, the only grounds on which 
under the section Government were empowered to remove him. In 
its stead he set up a purely discretionary power to remove which 
‘their Lordships held uot to’ vest in Government. No such ab- 
solute discretionary power is in question. Whether if the Govern- 
ment had stood by the position thatthe plaintiff had actually been 
‘guilty of misconduct or neglect, the court would have deemed 
‘it proper to go into the truth of these allegations it is difficult 
to.say. ‘The issues framed seem to raise no such question of fact. 
Itis-true that two of the learned Judges deal at considerable 
length with certain evidence bearing on plaintiff's conduct; but 
as explained by Hutchins J. this evidence was considered only 
as bearing on the question of damages. The second ground of 
distinction is-that as the suit was finally determined, it was one 
for damages only. The plaintiff had originally sued for two de= 
clarations—(1) that his removal was null and void;(2)that he was 
entitled to hold office as commissioner for the residue of his three 
years. The prayer for the second declaration was withdrawn 
and this is most important. Whether the prayer for the first 
declaration was also withdrawn is not certain (the statements in 
the judgments of Hutchins and Kernan JJ. onthis point being 
conflicting) : but it is quite clear that it was not granted. - 


A suit for damages and a suit for the reliefs prayed for in 
the present suit stand ona very different footing. It is quite 
conceivable that a court might grant damages claimed in con- 
sequence of an order and yet decline to declare that the order was 

= (1908) LL.R.`33 B. 334. 
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ceo null and void.-A comparison of the relief granted in the reported 
eee case, with the relief not granted (whether in consequenée of”a 
ake a withdrawal or not) tends to suggest that such a distinction may 


: Council of 
.Mayavaram, 2ave been actually drawn. 


The other cases are equally distinguishable. In Sabapet 
Stagh v. Abdul Gafur: the Magistrate had set aside the elec- 
tion on the ground that the plaintiff, the candidate with 
most votes, was not qualified to stand. The suit was brought 
‘to declare that the plaintiff was a person qualified to--vote and 
stand asa candidate (the qualifications were identical) and for a 
declaration that he was duly elected. We quite agree that the 
-suit would lie as regards the first declaration—a matter which, as 
the learned Judges point out, would affect the plaintiff's right to 
vote and stand at all future elections and this is the chief point 
dealt with by them. Th second declaration that he was duly 
elected wa; as a matter of fact refused. We doubt the learned 
Judges would go into an objection to the election, which was not 
the basis of the Magistrate’s order, and say that they ought not 
to do anything to validate an election which was open to so grave 

‘an objection. This cértainly suggests that they deemed the 
civil courts to have the power-to override the Magistrate’s 
‘ordét and adjudicate on the validity of an election, But in as 
much as they refused to exercise the power the pronouncement, 
-such as it is, is of the nature of an ob¢ter dictum, and the court 
‘ appears to have had in mind the special provisions of S. 15 of the 
-Act then under consideration which apparet reserves the 
jurisdiction of civil courts. ' 


The case in Zallbkat v. The Municipal Corporation of 
Bombay? is really beside the: ‘point. It is merely an authority 
for holding that even discretionary.. powers must be eee 
in a reasonable mannner and not capriciously or oray 2 


The second appeal is dismised with costs. 


I. (1896) I. Le R.'24.C..107 - 2.. (1908) I. L. R. 33 B. 334. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr: Justice Sundara 
Aiyar. 
Rajah Venugopal Bahadur. . .. Petitioner * 


vd. á 
Thirumala Kandama Kondala Nagayya 
- Ramakrishna Kadirvelusawmi Naicker, 


Minor, by Velu Thayammal .. Respondent. 
Guardians and Wards Act, Ss. 29, 38, Sub-sec. 41, 43—' Any person ”— Venugopal 
Right to be heard. Bahadur 


The words “any person ” do not mean only a relative or friend, but are 
wide enough to cover applications by persons other than relatives or friends 
of the minor. 


Petition under S. 115 of Act V of xr908 praying the High 
Court to revise the order of the District Court of Madura in I. A. 
No. 100 of rgrzr (in O.P. No. 475 of 1910). 

The petitioner had an agreement to lease from the natural 
guardian of the minor Zamindar of Gundamanayakanur, 
Pending the same, the guardian granted a lease to a Syndicate 
in London and in order to strengthen their position applied 
to the District Court of Madura to be appointed a guardian and 
also to give sanction to the lease. The petitioner applied to the 
District Judge to be heard, who refused to hear him saying he 
had no locus standi under S.31, Cl. (4), of the Guardian and Wards 
Act and appointed the mother guardian and sanctioned the lease. 
Hence the petitions by the petitioner to revise the order refusing 
to hear him and as well the final order, and to stay further pro- 
ceedings in the interim, Their Lordships heard all the petitions 
together. , 


v. 
Thayammal. 


C. P. Ramasawmi Atyer for petitioner. 

T. Rangachariar for respondent. 

C. P. Ramasawmi Aryar, for petitioner :—Section 31, Cl. 
(4), while providing that notice is to go to relative or friend, 
places no restriction as to the person who can oppose the appli- 
cation. Section 48, Cl. (1), shows that any person interested may 
make an application to the court to regulate the conduct of the 
guardian, It is but proper that when the property is under the 
control of court, claims in respect of the same matter ought to be 
brought to the notice of the court and as expeditiously as possi- 


* C.R.P. 317 of x911 in C.M.P. 866 ofIgit, - 8th August, 'I9II. 
+ 3 . e 
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ble te disposed of instead of putting the estate to the costs ofa 
litigation. The same considerations that apply to the case of a 
receiver apply to the case of a guardian. 


T. Rangachartar, for respondent :—Section 31, Cl. (4), ought 
to be restricted to such a person as notice has been served upon. 
Complicated issues may arise and the court will be launched 
upon a regular trial. [Sundara Atyar J.—The section says that 
he shall record the statement and not necessarily finally decide.] 
Is a man who has not the remotest connection with the minor 
to be heard? May be, he comes in merely for the purpose of obstruc- 
tion? [Sundara Atyar J.—We are not deciding that]. A res- 


` tricted and a reasonable construction ought to be put pon the 


clause. [Abdur Rahim J.—Why should not the court hear to 
prevent the action of possibly evil-minded relations or friends ?] 

The Court delivered the following 

JUDGMENT :—Both the parties requested us to dispose of 
«he petitions along with C.M.P. No. 866 of 191. The petitioner, 
who alleges that the guardian of the minor Zemindar of 
Gundamanaikanur entered into a contract with him to grant a 
prospecting and mining lease of the zemindary, applied to the 


` District Judge of Madura to be heard in the application made 


by the guardian of the zemindar under S. 31 of the Guardian 
and Wards Act for an order sanctioning a lease to be granted by 
the guardian to another person. The learned Judge refused to 
hear him, liolding that the petitioner, not being a relative or 
friend of the minor, was not entitled to be heard. We think this 
is a wrong view of Sub-section (4) of S. 3r of the Act. It says: 
‘‘ Before granting permission toa guardian to do an act men- 
tioned in S. 29 the court may cause notice of the application for 
the permission to be given to any relative or friend of the ward 
who should, in its opinion, receive notice thereof and shall hear 
and record the statement of any person who appears in opposi- 
tion to the application.” Mr. Rungachari who appears on behalf 
of the guardian contends that ‘ any person” in the last part of 
the sub-section must mean a friend or relative, but the language 
does not require such a narrow construction. The Legislature 
appears to have purposelv used language wide enough to cover 
an application by persons other thau relatives or friends of the 
minor, and in this view we are fortified. by the provisions of S. 43 
e 
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which enables the court to entertain the application of any per- Wennec pet 
son interested to obtain an order regulating the conduct or 
proceedings of a guardian. ‘The petitioner before us was in our 
opinion, ertitled to be heard, and we must therefore set aside the 
order of the District Judge, dated the 31st March r911, and direct 
him to dispose of the petition of the guardian, Original Petition 
No. 475 of 1911, after hearing the petitioner in so far as it relates 
to the sanctioning of the lease. 
The petitioner will have costs of this application, to be paid 
out of the estate. 


v. 
Thayammal. 


m 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice Sundara 


Aiyar. 
Sri Sri Venkatramadas, Maharaja Sie Petitioner* 
of Jeypore (Plaintif) 
v. 
Raghunatha Patro and others .. Respondents 
(Defendants). 


Ganjam and Vizagapatam Agency Rules—Rules20 and 18—Petition Venkat- 
against order under Rule 18. ramadas 
A petition lies to the High Court under Rule 20 from an order of the Raghunatha 
Agent under Rule 18 summarily dismissing an appeal. Patro. 
[Jagannadha v. Godannaı dissented from.] 
Application under Rule 20 of the Ganjam and Vizagapa- 
tam Agency Rules to direct the Agent to the Governor, at 
Vizagapatam, to review his order.dated 17th September 1909 in 
the appeal preferred to him against the decree in O. S. No. 20 of 
1908 on the file of the Special Assistant Agent, Kosapet Division. 


The appeal arose out of a suit for declaration under S. 283 of 
the old Civil Procedure Code. The decree-holder was the plain- 
tiff-(petitioner.) He obtained a decree for money against the father 
of the first aud second respondents. In execution of that decree he 
attached a mango tope belonging to the judgment-debtor. The 
third respondent herein put ina claim petition alleging that 
the tope was gifted away to a temple of which he was the trustee. 
The claim was allowed andthe attachment raised. New the 

-decree-holder brought the present suit for a declaration that the 
* C. M. P. 2,479 of 1909. “14th Angust Igiz, 
i. (1892) I. L. R. 16 M. 229, 


Venkatra- 
madas 


A 
Raghunatha 


Patro. 
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` mango tope was never gifted away by the judgment-debtor dnd 
that it was still in the possession and enjoyment of the respondents 
rand 2. The ist court dismissed’the suit on the ground that 
the previous order was passed under S. 244 of the C.P.C. and that 
the present suit was not .maintainable, and on appeal the Agent 
to the Governor at Vizagapatam summarily dismissed the 
appeal under Rule 18 and refused to issue notice to the respond- 
ent. The plaintiff put in this C.M.P. under Rule 20 for an order 
directing the Agent to review his own order. 

C. R. Thiruvenkatachartar for appellant. 

B. Narasimha Rao for respondents. 

B. Narasimha Rao raised a preliminary objection that the peti- 
tion does not lie to the High Court, and relied on Yagannadha 
v. Godanna? in support of his objection. 

C. R. Thiruvenkatachariar,on the merits, contended that 
$.244 does not apply to the Agency Tracts and the lower courts 
were wrong in dismissing the suit under that section. 

The Court made the following 

ORDER i—We do not think there is force in the preliminary 
objection that no petition lies to the High Court under Rule 20 
of the Ganjam and Vizagapatam Agency Rules on the ground 
that the Agent has acted under Rule 18. In this contention 
the learned pleader for the respondent is no doubt supported by 
Fagannadha v. Godanna’, but, with all respect to the learned 
Judges who decided. that case, we are unable to accept that de- 
cision as correct. They give no reasons. Rule 18 only says 
that the Agent may summarily dismiss an appeal without issuing 
notice to the respondent. But such an order of dismisssal as it 
disposes of the suits of the parties, would be a decree and Rule 
20 says that the High Court, in a proper case, may direct the 
Agent to review his judgment. We hold we have jurisdiction to 
entertain this petition. 

The Agent does not give any reasons in support of the 
order of dismissal. But the Special Assistant Agent who originally 
heard the suit dismissed it on the ground that 5.244 of the C.P. 
C. of 1882 was a bar to the plaintiff’sclaim. The section itself is 
not in forceinthis Agency. But supposing that the principle of 
that section could be applied, which we do not decide, the 3rd 





I. (1892) I: L. R. 16 M. 229. 
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defendant whose claim was upheld in execution proceedings was 
not a party tothe suit, and therefore he could not invoke the 
principle of that section as a bar to the plaintiff's suit. 

We set aside the orderof the Agent anddirect him to review 
his judgment in the light of the above observation. 

Costs wil] abide the result. 


— 


.IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim and Mr. Justice Sun- 
dara Aiyar. 
Vidyapurna Thirthaswami & another .. Appellants * 
in S.A. No. 1309 of rgx0 
(and & 3rd Defendants) 


Sitamma vs Appellant 
in S. A. No. 1310 of r910 

v. ; (1st Defendant) 
-Subraya & another iG Respondents in both 
(Plaintiffs). 


C. P. Ca (1882) S. 396—Commission to examine witnesses — Party’s 
right to. 
A party toa suit has a right to the issue ofa commissicn to examine 
a wituess beyond the prescribed distance, apart from the question whether 
he would be ultimately benefited by it. 
Second appeals from the decree of the Temporary Subordi- 
nate Judge’s Court of South Canara in A. S. Nos, 420 and 421 
of 1908 presented against the decree of the Courtof the District 


Munsif of Karkal in O. S. No. 171 of 1907. 


Th: facts of the case are these :— 

The piaintiffs as reversioners to the late Madhwaraya sued 
‘to recover from the defendants possession of the plaint-mention- 
ed immoveable properties held by them as alienees from his widow 
Satvabhama together with Rs. 235-15-0 on accovnt of the arrears 
of mesne profits from 31st January 1904 to 30th April 1906 and 
subséquent mesne profits at the plaint rate from rst May 1906 
till delivery. 

They further alleged that the.plaint mentioned ancestral 
property of their family was allotted to the share of the said 
Madhwaraya in the parti.ion effected between him and their 





* S, A. No. 1309 & 1310 of 1910. 11th August, I9II 
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eiainms (plaintiffs) father Ramappayya ; that Madhiwaraya died issueless 
Subraya. on or about the year 1874; leaving him surviving his widow 
- Satyabhama on whom the plaint property devolved; that she 
herself died on or about January 1904 and that the plaintiffs were 
entitled to the property as the nearest reversioners to Madhwa- 
raya. Satyabhama admittedly died in Travancore and the defen- 
dants were not personally aware as to the exact date of her death 
and as to who all knew of her death. The 2nd defendant applied. 
for the examination of certain very respectable persons of Travan- 
core State on commission. Though the suit had’been posted for 
15th July 1908, the court of first instance refused to send out the 
commission on 30th May 1908. Objection was taken that the 
exclusion of the important evidence of these witnesses had 
greatly prejudiced the appellants and they prayed that they might 
be ordered to be examined. Hence the appeal. 

B. Sttarama Rao for appellants. 

K. Y. Adiga for respondents. 

B. Sitarama Rao, for appellant :—The case for the defence 
had not been closed at the time the application was made. The 
party has a right to the issue of a commission for examination 
of witnesses, It is in the discretion of the court to adjourn so as 
to.enable the party fo enjoy the benefit of the commission. In 
this case there was ample time. The case hed been posted to a 
date more than a month after the application for the issue of the 
commission.—Mureedass Bysack v. Meer Moazzum Hossein! ; 
Bhagwat Das v. Debi Din.? 

K. Y, Adiga, for respondents, contended that it was a matter 
of discretion. 

The Court delivered the following 

JUDGMENT -—We think that the District Munsif was 
wrong ir refusing to issue a commission for the examination of 
certain witnesses named in the and defendant’s petition dated 
25th May 1908. : 

The defendants were entitled as of right to the issue of com- 
mission apart from the question whether they would have uiti- 
mately benetited by it. It would be at their own risk that the 
commission would be issued. See Huree Dass Bysack v. Meer 
Moazzum Hossein. But it uppears that there was in fact suf- 
cient time for the return of the commission before the next date 





I. (1871) 15 W. R. 447. 2. (1894) I. L. R. 16 A. 218. 
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of hearing. We set aside the judgment ol the appellate .court 
and direct that commission be issued by the appellate court 
as prayed for by the defendants. The appellate court will 
dispose of the appeal after consideration of that evidence and 
the other evidence already on record. 

We may mention that it is admitted by the learned pleaders 
on both sides that the only question for disposal is that rélating 
to the plea of limitation. Costs will abide the result. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, K+, Chief Justice, 
and Mr. Justice Sankaran Nair. 


Augammall .»  Appellant* 
v 


Malic Mahomed Saeed Aslami Sahib .. Respondent. 


Landlord and tenant—Compensation for building on ejectment—T. P. A, 
S. 108 (4)—Right to removal of superstructure or compensation a fler expira- 
tion of tenancy. f i , 

Plaintif took a lease about twenty years before suit of a site in the City 
of Madras from defendant's predecessor in title. Ten years thereafter plain- 
tiff erected a building thereon to the knowledge of the defendant’s prede- 
cessor. In the next year, defendant bought the land and the plaintiff attorn- 
ed to him to hold the site at a certain rent, to quit at one month’s notice 
removing the superstructure. i 

Held :—Per Chief Justice (agreeing with Wallis J).—That the plain- 
tiff tenant was entitled neither to the removal of the superstructure nor to 
compensation after the expiry of the tenancy. 

Per Sankaran Nair J.—S. 108 (h), T. P. A., is only an enabling section. 
It does not take away rights pre-existing by virtue of the common law or 
the usage of the country. 

Where a brick building is constructed with the consent of the owner, 
an agreement to pay compensation to the tenant should be implied. He is 
equally entitled to remove it after the termination of the tenancy. 

Held also on the facts of the case that the building was on the site 
before the lease, that the plaintiff was holding only the siteas tenant and 
the house as owner; and that the defendant landlord could-not recover the 
house which was not let by him and. which was not subsequently attached 


to the ground ; and that if the landlord wanted the building he should pay 
for it. 


On appeal from the judgment of Mr. Justice Wallis dated 
6th January 1910, in C. S. No. 16 of 1908, in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court. 


+ O. S. A. No. 7 of I9Io, Irth April IgIr. 
a ° 
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The facts appear from the judgment of Wallis J. which was 
as follows :— 

JUDGMENT :— Walks, J:—This is a suit by the plaintiff 
to recover possession of a certain house, or, in the alternative, to 
be paid compensation for it, or, if that is not granted, that she 
may be declared to be entitled to remove the superstructure. 


The facts are that iu about 1883 the plaintiffs husband 


took this site on lease from the predecessor-in-title of the rst de- 
fendant at a rental of Rs. 1-8-3 a month, and that, as it appears 


` subsequently, some addition was made to the site so taken and it 


appears that npon this site a building was erected. 


The story told by the plaintiffs husband in the box was that 
the whole of this building was erected in less than a year. But 
the rst defendant in the box stated that the upper story was only 
added after he had become the purchaser of the house some years 
later, and this statement was not cross-examined and was ap- 
parently accepted as being an accurate statement of the facts. 


Now I will deal with the facts before coming to the law. 
The plaintiff’s vakil sought to adduce evidence that there was a 
custom in this part of Madras which would support his case. 
But since such custom is not set up in the plaint, I declined to 
admit any evidence of it. l 


Then her rst witness gave evidence that while he was erect- 
ing this building, the original lessor and the predecessor of the 
first defendant, one Mahomed Hassan, who ordinarily resided at 
Hyderabad, was present in Madras and saw the building erected 
and suggested that a portion of it should he made 16 feet wide 
instead of 8 feet, which he said was too narrow fora shop. So 
far as Mahomed Hassan, the original lessor, is concerned, this is 
the sole evidence upon which it is endeavoured to build an es= 
toppel against the rst defendant. I do not consider that, even 
if true, this evidence is sufficient. Further, I do not consider 
that a statement of this sort by au interested witness, which is 
utterly uncorroborated, could be safely acted on, even if it was 
sufficient in law. i 

Then Mr. Naraina Row relies upon the admission of the ist 
defendant, that after he had purchased the building, he was 
aware that this superstructure was being put on, in fact that he 

e S 
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had rendered himself liable for the rent of the additional Angammall 
building. It is a quite clear that the rst defendant did know that Aslami 
the building was being so enlarged. But beyond that there is ZARIN: 
no evidence that he did anything which would give the plaintiff Walis J. 
any equitable rights against him or derogate from his own rights. 


The subject of the rights, in India, of a tenant who erects 
_ buildings on the land leased to him is dealt with in a very care- 
‘ful and exhaustive judgment of Sir Bhashyam Atyan gar in [smat 
Kani Rowthan v. Nazaralt Sahvb?. And in that case the learned 
Judge points ont that, both under the Hindu law and the Muham- 
madan law and the common law of India before the Trausfer of 
Property Act, a tenant had aright to erect buildings and to remove 
these buildings during the continuance of the lease; and that 
was his common law right, and that is the right which is recog- 
nized in S. 108 (#) of the Transfer of Property Act. The 
learned Judge cites the decision of the Privy Council in Bent 
Ram v. Kundan Lal ? in which their Lordships laid down that 
in order to raise the equitable estoppel it was incumbent upon 
the parties to show that the conduct of the owner, whether con- 
sisting in abstinence from interfering or in active intervention, 
was sufficient to justify the legal inference that they had by plain 
- implication contracted that the right of tenancy under which the 
lessees originally obtained possession of the land should be changed 
into a perpetual right of occupation. Now there is absolutely no 
. evidence in this case, in my opinion, upon which it could be le- 
gally inferred by plain implication that either the 1st defendant 
or his predecessor ever contracted that the right which lessees had 
under their original agreement should be changed into a per- 
petual right of occupation, On the contrary, we have evidence, 
Exhibit I, which was a rental agreement executed by the plain- 
tiff herself in 1898, in favour of the present 1st defendant. But 
thedocument was attested by the husband of the plaintiff. There 
is no evidence to contradict it. And the only inference is that 
they fully knew what they were doing. And itis not to be as- 
sumed, in the absence of any evidence to the contrary, that they 
were unaware of the contents of the rental agreement which they 
were signing. Nor is it alleged in the pleadings, where this ren- 
_ tal agreement is referred to, that the plaintiff and her husband 


I. (1903) 27 M. at p. 211, 2. (1898) 21 A. p. 496. 
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were Unawate ofits terms. Therefore I have come to the con- 
clusion that the plaintiff has altogether failed to make out any 
rights, such as she claims either to the possession of the premi- 
ses or to receive compensation for the buildings which she erect- 
ed upon them. She must be taken to have erected those buil- 
dings under the right which the law gives her, vzz., the right to 


- remove those buildings when her tenancy was determined. 


There is, however, another point in the case, The plaintiff, 
after proceedings which lasted some time, was eventually evicted 
from the premises on February 26th, 1907. On the rst August — 
following, the rst defendant gave her notice to remove the su- 
perstructure witbin'a fortnight. She did not do so, and he let 
the premises about 12th October toa Mr. Young. Then on the 
29th October the plaintiff through her vakil wrote and claimed 
a right to remove the superstructure, and the ist defendant in his 
reply stated that she had lost that right. 

Now, I have to decide this according to the terms of the 
statute law on the question: and the terms of S. 108 (4) of 
the Transfer of Property Act are that the ‘: lessee may remove, at 
any time during the continuance of the lease, all things which he 
has attached to the earth; provided he leaves the property in the 
state in which he received it.” It is this section which has been 
found to be applicable to the case /smat Kant Rowthan v. 
Nazarali Sahth?. The right to remove the superstructure under 
this section is distinctly confined to any time during the continu- 
ance of the lease and I have not been referred to any authority 
to the contrary. And in my opinion, the right of the lessee is 
so limited and he cannot legally claim at any subsequent time to 
remove the superstructure. It is true that, in the present case, 
the ist defendant asa matter of grace allowed her a fortnight 
from the 1st August to remove the superstructure. 

She failed to take advantage of that concession. I find there- 
fore, that the plaintiff has no right to remove the superstruc- 
ture after the determination of the lease. On the determination - 
of the lease her duty is to put the lessor in possession of the pro- 
perty. And it would require some express words of the Statute 
to authorise a lessee, after he has given up possession, for inter- 
fering further in any way with the premises. I hold that the 
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plaintiff fails on this part of the case also and that the suit must Angammall 
be dismissed with costs. Aslami 

[From this judgment, the plaintiff preferred an appeal. ED. ] Saith 

K. Narayana Row for appellant. 

C. Vencatasubbaramayya for respondent. 

K. Narayana Row :—If land is let to a tenant and he 
builds thereon to the knowledge of the owner who does 
not protest, then the tenant cannot be ejected, whatever 
might have beenthe tenure before—Dattatoiza Rayazi Pat v. 
Stridhan?; Promatha Nath Roy v. Srigobind?; Kunhamed v. 
Narayan®; Mahalatchmt Ammal vw. Palani Chetti. J submit 
Ismat Kant Rowthan v. Nazarali Sahth , is not carrect so 
far as it departs from Mahalatchmt Ammal v. Palani Chetti*. 
I rely also on S. A. 835 of 1906 for raising a presumption of per- 
manent tenancy under such circumstances: The learned judge 
further has held that if such tenant does not remove the super- 
structure or improvements during the term of the tenancy his 
right to remove is afterwards lost. Thisis wrong, for apart 
from this right given by S. 108, Cl. (4), of the Transfer of Pro- 
perty Act, the tenaut has got a Common Law right of removing 
them—IJn re Thakoorchand Paramantk®—for they belonged to the 
tenant before the expiry of the term, and so long as it is not extin- 
guished by adverse ossession, etc., the right remains. Section 
108, Cl. (%4), does not create a right for the first time ; it simply 
recognises a right already existing. The reason of the rule laid 
down by S: 108, Cl. (4), is that the tenant cannot havea right 
of ingress into the premises, and that is why I want the assistance 
of the court.. Zsmai Kant Rowthen’s case? is cautious and leaves 
the question open. A. S.174 of 1905 reported in rg10 M.W.N. 
369 says that the observations in this last case are obiter. 

C. Venkatasubbaramayya :—[Court.—We do not want to trouble 
you on the questions of compensation and right to possession.] No 
compensation can be given, for the rights of the parties are to 
be governed by the contract of letting which never contempla- 
ted any buildings to be erected—J/smat Kant Rowthan v. Na- 
zaralt Skatb.® Moreover the superstructure is the property of the 


I, (1892) L.U.R. 17 B. 736. 2. (1905) I.L.R. 32 C. 648, 
— - 3, (1888) I.L.R. 12 M. 320. 4. (1871) 6 M.H.C.R. 245. 
5. (1903) LL-R. 27 M, 211. 
6. (1866) B.L.R. Sup. Vol. F.B.R. 595-597, 598. 
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Anugama tenant only during the tenancy. [Sankaran Natr J—Why not after 


Aslami 
Sahib. 


the tenancy also? Do not Jn re Thakoorchand Parmanick* and 
Ismat Kant Rowthan v. Nazaralt Sahib? say that there is an op- 
tion on the part of the lessor to buy the building? That could be 
only after the tenancy ceases. During the continuance of the 
tenancy the landlord has no right or option.] Even the option 
is only during the tenancy. The legislature in S. 108, Cl. (4), 
gave the tenant the right which he had not before. The 
rights which lessor and lessee can claim after the Trans- 
fer of Property Act could be only those provided by 
the Act. Moreover, if there is any right to superstructure that 
should have been pleaded before the lessee was ordered by the 
Small Cause Court to be ejected. Hven if there is a right in 
the tenant after the tenancy ceases to the superstiucture, and 
the lessor has the option of buying or asking the tenant to 
remove it, I submit the tenant has lost all his rights as I 
exercised my right in that I asked the tenant to remove the 
superstiucture in two weeks and that he refused. [Chzef Fustice.— 
Shephard’s Notes to S. 108, Cl. (4), say that the section does not 
recognise any such right but that such right may be found in the 
contract or in local usage.] LS. Marr J.—If a right existed before 
the Act then how is that taken away except by express legisla- 
tion ?] By implication in S. 108, Cl. (4). To recognise such a 
right would work great hardship on the landlord who might 
have entered into possession. [Whatis the practice in cases in 
which the landlord wants to eject the tenants through ordinary 
courts ?] To piay that the tenant be ejected and to request the 
court to give the tenant a reasonable timeto remove his things. 
In this case plaintiff was negligent throughout. [Cour4—You may 
be eutitled to costs.) The damages which my client has 
been put to he must get before the tenant gets possession of the 
superstructure. [C.%—When your predecessor let the land there 
was no building on it, but when you bought it there was a building 
and the tenant executed a rental agreement with you agreeing to 
quit on a month’s notice.. So do you say that you are in a 
better position than vour-precedessor ?] Ves. [.S. Natr ].—But that 
rental agreement recognises the superstructure as the-tenant’s.] 
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Even before the Transfer of Property Act the ancient Hindu law 
or Mahomedan law did not give the tenant any right to remove 
or demand compensation after tenancy—/smaz Kant Rowthan 
v. Nazarali Sahib }— a decision which examined the ancient 
texts on the subject. Moreover, the procedure of S. 47 of 
Presidency Small Cause Court Act was not adopted by the ten- 
ant and that is his only remedy. [.S. Na¢r.—Refer to S. 49 of 
Presidency Small Cause Court Act.) I rely upon S. 94 of that Act 
which says that no suit shall be brought to reopen the proceed- 
ings in the Small Cause Court. In Jsmat Kani Rowthan v. 
Nazaralt Saktb* and In re Thakoorcthand Parmanick? there 
was no prior decree for ejectment of a Presidency Smali Cause 
Court. Ram Barani Ramv. Salig Ram Singh 3 decides that the 
tenant has no right to remove after the tenancy ceases. This is 
strengthened by Cl. (i) of S. 108. J re Thakoorchand Parmanick? 
does not apply to a case of landlord and tenant. My contention 
is further strengthened by the clause in the rental agreement 
that the landlord might sell the superstructure in case there 
is.arrear of rent. A code is exhaustive as to the matters it 
deals with—Gokul Mandar v. Pudmanund Stngh.* Compen- 
sation was not allowed in Fuggut Mohinee Dossee v. Dwarka- 
nath Bysack.* The decision of the Bengal Full Bench is not 
inconsistent with anything in the Contract Act or the Transfer 
of Property Act—Russooklall v. Lokenauth *. I rely also on the 
cases quoted in Zsmat Kant Rowthan v. Nazaralt Sahib. 

{A. Narayana Row.—In Ismat Kant Rowthan v. Nazarali 
Sahib at p. 213, it isstated that the landlord did not conterd 
that the tenant cannot remove after the expiry of the tenancy.] 

K. Narayana Row, in reply :—Compensation is allowed in 
English Law—Woodfall, 16th Edn., p. 861. 

The Court delivered the following 

JUDGMENTS :—The Chief Fustice :—1 think Wallis, J., was 
right. The facts are stated in his judgment. I need not repeat 
them. i 

I am not satisfied that Sir Barnes Peacock, in the passage 
in his judgment in 77 the matter of the petition of Thakoorchand 





I. (1903) I.L R. 27 M. 211 at 214, 215, 217. 
2. (1866) B.L.R. F.B. Sup. Vol.,'595. 3. (1880) I.L.R. 2 A. 896. 
4 (1902) 29 C. 727, 715 (P.C.) 5. (1882) ILL.R. 8 C. 582. 
6. (1880) 1.L.R. 5 C. 686, 692. 
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Parmanich:, which is cited in Lsmat Kant Rowthan v. Nazarél¢ 
Sahtb?, intended to lay down that, in cases where the builder 
did not remove material before the expiry of his lease, the option 
in the owner of the soil to take the building was an option which 
he could only exercise subject to the payment of compeusation 
to the builder. There is a passage on page 217 of Sir. Bhashyam 
Lyengar’s judgment in Ismat Kant Rowthan w. Nazarali Sahib”: 
“ According to the customary or common law of the land, as 
laid down in Jn the matter of petition of Thakoorchand 
Parmanick?, the option -iu such cases will be with the lessor 
either to take the building on paying compensation, or, if he is 
unwilling to pay compensation, to allow the tenant to remove the 
building etc.” which would seem to suggest that, at common law, 
the lessor’s right to take the building, where it had not been pull- 
ed down during the continuance of the tenancy was subject to the 
lessee’s right to compensation. ‘This proposition, however, seems 
inconsistent with the statement of the law on page 216: “ Thus 
both under the Hindu and the Mahammadan law—and it may here 
be observed that the parties to the present suit are Mahamadans 
—and the common law of the Jand (as laid down by the Full 
Bench of the Calcutta Higlt Court in Zn che matter of the petttion 
of Thakoorchand Parmantck), a tenant who erects a building 
on land let to him can only remove the same and not claim com- 
pensation for it on evictiou by the landlord. When the ‘Transfer 
of Property Act was enacted, this rule was adopted by the legis- 
lature in section 10% (#)” and also with the statement on page 
217: “ The rules laid down by the Transfer of Property Act 
thus substantially reproduce the law as it stood before the Act.” 


But assuming that at common law the lessor’s right to take 
the building, after the expiration of the tenancy, was subject to 
the lessee’s right to compensation, the law was altered-by S. 
J08 (4) of the Transfer of Property Act. In his work on 
the “Law of Transfer in British India” Mr. Gour observe 
(paragraph 2166):—‘ Formerly in cases decided before the Act, 
the lessee was held to be entitled to either the removal of his 
fixtures, -or to-compensation, the latter being usually awarded at 





1. (1856) B.L.R. Sup. F.B.R. 595 at p. 597. 
2 (1903) LLR. 27 M. p. 211, at p. 214. 
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the instance of the outgoing tenant in'cases where the removal of Anganimall 
materials- would have materially prejudiced him. Under the Aslami 
terms of the clause, however, the tenant is no longer entitled to Seale 
the alternative relief. He must remove or forego the materials fasts 
which he is entitled to, unless he can establish local usage, or 

make out a case of estoppel against the landlord.” 


In Shephard and Brown’s “ Commentaries on the Indian 
Transfer of Property Act ”—page 441, Seventh Edition—the 
learned authors observe: “ A claim to remove fixtures after the 
expiration of the lease may be founded on contract orlocal usage. 
The section does not recognize it or the alternative right of 
compensation which was recognized in certain cases decided be 
fore the Act came into force.” 


The nature of the estoppel referred to by Mr. Gour is thus 
described by Lord Watson in Bent Ram v. Kundan Lal’, 


“ In order to raise the equitable estoppel which was enforced 
against the appellants by both the appellate courts below, it 
was incumbent upon the respondents to show that the conduct 
of the owner, whether consisting in abstinence from interfering, 
or in active intervention, was sufficient to justify the legal inference 
that they had, by plain implication, contracted that the right of 
tenancy, under which the lessees originally obtained possession 
of the land, should be changed intoa perpetual right of occupa- 
tion.” 


Tagree with Wallis J. that the evidence in this case is not 
sufficient to establish an estoppel. But, apart from this evidence, 
in the rental agreement of rst May 1898, an agreement entered 
into after the erection of the building, there was an express 
stipulation that the plaintiff might be evicted on one month’s 
notice. In the face of this, I do not see how the lessee can rely 
on any plea of equitable estoppel as an answer to the claim in 
ejectment. 

In my opinion, on the facts of this case, the position of the 
lessee is not improved as regards any right to compensation or to 
remove the building after the termination of the tenancy, on the 
fact that the house had been built by the plaintiff before the 
rental agreement of 1898 was entered into. 


I. (1898) LL.R. 21 A. p. 496 (P.C.) on p. 502. 
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I also agree with Walls J. that the rights of the defendant 
are not affected by the fact that he gave the plaintiff an oppor- 
tunity of removing the building after the expiration of the lease 
—au opportunity of which the plaintiff did not take advantage. 
It is to be observed that the equity discussed in Ramsden v. 
Dyson’, and Bent Ram v. Kundan Lal?, was not an equity givng 
a right to compensation, but an equity giving a larger right of 
possession than that created by the lease, and it may be that the 
true view is, as I suggested in myjudgment in Appeals Nos. 197 
aud 174 of 1905, that unless the lessor is estopped from suing for 
possession no question of compensation arises, but that if the 
lessor is estopped the court can say—‘' you are estopped but we 
wiilnot enforce this equity against you if you pay the lessee 
compensation.” 


I would dismiss this appeal with costs. 


Sankaran Nair, J.:.—The plaintiff brings this suit fora decla- 
ration that she is the owner and for possession of a house mentioned 
in the plaint ; or in the alternative to be paid compensation for it. 
or, if that prayer is not granted, to be allowed to remove the 
superstructure. The plaintiff's husband took the house on lease 
from the predecessor-in-title of the rst defendant in 1833. That 
lease was renewed by the rst defendant in 1898. While in 
Possession under that lease, the rst defendant filed an ejectment 
suit, No. 146 of 19060n the file ofthe Small Cause Court, 
Madras, and, though she setup the claim now advanced, she 


. was ordered, without the determination of the rights set up by 


her, to deliver possession of the land on or before the 26th of 
February 1907, and, on her failure to do so, the defendant was 
put in possession on that date. The plaint states that the 
plaintiff erected a house which is stated to be of the value of 
Rs. 5,000 soon after she obtained the lease of 1883, and therefore 
the defendant is not now entitled to turn her out of the house. 
Wallis J. held that the rights of the parties are governed by 
Exhibit II, the lease of 1898, which creates only a monthly 
tenancy and that the evidence only shows that the house was 
erected with the knowledge of the defendant, and without any 
protest from him and this is not enough to create an estoppel 


I (1865) L-R. 1 E. and LA. (HL) 129. 2. (1898) LGR. 21 A. 495- 
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against the defendant’s claim to recover, according to the law as Anganimial 
declared by the Judicial Committee in Bent Ram v. Kundan Lal, Aslami 


: ib. 
which followed Ramsdenv. Dyson?. I may state at once that, aca 


though there is some evidence tothe contrary, I agree with ae 
Wallis J. in his appreciation of the evidence and his decision on 


this point.. 


The facts necessary for the determination of the other 
questions are practically admitted. Exhibit II is the lease of the 
year 1898. It recites that the plaintiff has been holding the 
land under a prior lease at a certain rent and the plaintiff therein 
agrees to pay a higher ground rent for the future. Then it states 
that if the lessee commits default in payment the owners “should 
remove the superstructure of me the deponent (the lessee) from 
the land belonging to them and recover the ground rent by 
putting up the aforesaid superstructure at auction.” ‘Then there 
isa further stipulation that the lessee shall not alienate the 
superstructure without the consent and knowledge of the owners, 
and ifshe demolishes the superstructure and carries away the 
materials she “shall leave mud walls existing on the said land 
of the aforesaid owners.” 


Thus the following facts areclear from this lease ; that in 
1898 when the lease was renewed the rent was claimed only for 
the ground, not for the building which had been already erected. 
It was treated as the absolute property of the plaintiff (tenant) 
and a charge was created on it for any rent that may remain 
due tothe owner. The right of voluntary alienation was re- 
cognised subject'to the owner’s consent. The right of carrying 
away the materials was also recognised. Whether this last 
stipulation was confined tothe period of the lease or not it 
is not stated. From the nature of the lease, the fact that the 
structural alterations admittedly were made with the knowledge 
of the defendant, and the terms of the lease,’ it is clear that the 
building must have been constructed with the defendant’s con- ` 
sent, otherwise his ownership would not have been recognised. 
But that is immaterial as the lease, Exhibit II, admits that the 
. house continued to be the property of the plaintiff and the ground 
alone was let. It is also admitted that the plaintiff was given 





I. (1898) I.L.R. 21 A. 496. 2. (1865) L,R.-I.B. and LA. (H.L.) p. 129. 
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time after the determination of the tenaticy and after decree to 


remove the superstructure. 


Wallis J. held, following as he was bound to do the 
decision of Mr. Justice Bhashyam Atyan gar, concurred in by 
Mr. Justice Moore in Ismat Kani Rowthen v. Nazaralt Sahtb,* 
that under the common law of India a tenant has onlya right 
to erect buildings and remove them during the continu- 
ance of the lease; that he is not entitled to any compensation 
for his improvements or to remove them after the determination 
of the tenancy ; and that itisouly that right which is now 
r2cognised in S. 128, Cl. (%), of the Transfer of Property Act; 
and, as the right to remove the buildings is thus restricted to 
the duration of the lease, the plaintiff cannot claim to remove 
the superstructure afterwards. He therefore disallowed her 
claim to compensation or to remove the superstructure. The 
question whether the ownership of the plaintiff in the house and 
the consent of the defendant to the erection of the building would 
make any difference is not dealt with in the judgment. 


There are one or two passagesin the judgment of Mr. Justice 
Bhashyam Atyangar, which may make one hesitate to accept 
the above statement of the law as his finalconclusion. Buton the 
whole I think that Wallis J. is right in the view he took of that 
judgment. 

A decision that a tenant is bound to remove any building 
that he may have erected on the land during the continuance of 
the lease and that if he fails to remove it within that time he is 
npts, entitled either to compensation or to remove them after- 
wardéuis, in my opinion, so entirely opposed to the usage in this 
psgsideneyand so disastrdus in its results, that I am not prepared 
tofollpyothabwview without a further and more careftil considera- 
tion pfithssquestion,than it seems to have received in that 
judgment. pdftheofransfer.of Property Act declares the law to 
that.eMectornies-ether questiohtmemains for consideration. The 
segtion 108:(A)bitselfjitiowéversconly enables a tenant to remove 
his,puilding durifigitlelterntt of thetemanoy.. But it is contended 
thatriif etheteby:iimplitdlysittegativesbtheetight to receive any 
ere ee It is true that 


I. (1903) I. L. R. 27 M. 211. y 
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the Act does not confer this right on the tenant. But if he had Angammall 
. A U. 

that right before, as I shall show later, the Act does not, in my Aslami 

opinion, take it away. i jg 


te i Sankaran 
Under the Muhammadan law, as the Judicial Committee Nair J. 


pointed out in The Secretary of State for Foreign Affairs v. 
Charlesworth, Pilling and Co.*: “if a person usurp land and 
erect a building he must be directed to clear the land and restore, 
and an optien is given to the landlord to purchase it because in 
that case there is an advantage to both and the injury to both 
is obviated. It is quite clear from the fact that the usurper is 
given a right ofremoval, such right is quite independent of any 
tenancy, and after the tenancy has expired the building may be 
removed by a person who has ceased to be a tenant.” 


The Hindu law also is not against the tenant’s right in this 
respect. The Hindu law texts that are always referred to 
with reference to the question are Narada Smrithi, (Chapter VI), 
Slokas 20 and 21: 


“Ifa man has built a house on the ground of a stranger and 
lives in it, paying rem¢forit, he may take with him, when he 
leaves the house, the thatch, the timber, the bricks, and other 
(building materials.) 

“But if he has been residing on the ground ofa stranger, 
without paying rent and against that man’s wish, he shall by no 
means take with him, on leaving it, the thatch and the timber.” 

These slokas have been. quoted in various Sanskrit works as 
laying down the jaw. When a person lives on another's land 
without paying rent, the reason for the delivery of the materials 
to the owner of the ground is stated to be that it is to be regarded 
as a compensation for the ground having been used without 
authorization from the owner. See Sacred Books of the East, . 
Vol. 33, p. 143, footnote. It is clear, therefore, that in any 
event, even in the case of a trespasser who buiids a house, it is 
to be treated as the property of the man who built it.’ 


I will now refer to the law as declared in Southern India. ‘As 
the caseg refer not only tothe claim to remove the buildings after 
the tenancy but also tò the right to receive com pensation, both the 

7 
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questions will be dealt with together. It is still the law of the 
Laccadive Islands that the person who plants the trees is the 
owner thereof, though they are planted on anothers laud. In 
Malabar, it is well known that not only tenants but even others 
whoare in possession of the property, except by criminal trespass, 
get the value of their improvements. There bas never been at 
any time any doubt entertained on this matter. In South Canara, 
in S. A. No. 742 of 1894, a question was raised whether a usufructu- 
ary mortgagee was entitled to the value of his improvements, and 
after evidence was taken on custom, the High Court (Subrah- 
manya Aryar and Davies, JJ.) held that the mortgagees are 
entitled to it and theyadded : “By improvements we understand 
any work beneficial to the property, or in other words to which a 
reasonable owner would have consented.” In all these cases 
from South Canara, so farasI amaware, and from Malabar, 
before the recent legislation on the question, whenever buildings 


_had to be removed by the tenants on account of their unsuita- 


bility to the holding, and therefore not being improvements, the 
tenants were allowed to do so after the decree, z. ¢., after the 
determination of the tenancy anda time was always fixed by the 
decree within which they had to be removed. The first reported 
case dealing with the claim for improvements elsewhere that Jam 
aware ofis the decisionin Appa Pillat v. Gopalaswami Reddi. 
The Sudder Court cousisting of three Judges laid down the law 
in these terms:—‘“‘Iit appears that the ist defendant’s family have 
been in occupation of the land in issue for three generations, and 
have constructed on it substantial buildings, tiled and terraced. 
The court are.of opinion that in exercising his right to eject the 
plaintiff is bound to afford the rst defendant compensation for 
these buildings, which he has thus suffered him to construct and 
occupy.” They accordingly directed the plaintiff to pay the 
detendant the value of the buildings as estimated at the time 
that possession may be given. The right to remove the building 
even atter the suit was zo denied and the lower court allowed 
the defendant to remove them. It will be observed that the right 
to compensation is rested on the fact that the buildings were 
raisea with the implied consent of the plaintiff (landlord), long 
possession being an element in the consideration of the question 
I. (1860) 5. A. No. 186 of 1859. p. 41 Sudder Reports. 


° 
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and not upon the nature of the particular tenancy. In the case Augammall 
of Mahalakshmi Ammal w. Palani Chetty?, the plaintiff, the Aslami 
landlord, in seeking to recover possession of property let to the Sahib. 
tenaut prayed not that he might recover the lands wr% the erty 
buildings thereon constructed by the tenant but that the tenant 

might be directed to vemove the buildings. ‘There was a decree 

by the Munsif directing the removal of the building. On appeal 

that decree was modified by the Principal Sudder Amin direct- 

ing the payment of compensation to the defendant. On second 

appeal this decree was confirmed by Mr. Justice Holloway, on the 

ground that where eviction is not in the contemplation of 

parties and the improvement is permanent, precedents are 

in favour of allowing compensation. Mr. Justice /nnes, also 

on the ground that such should be presumed to have been the 
intention of the parties, and the fact that the construction of the 

house was contemplated by the agreement itself, supported the 

view. It will be observed that this was also the reason assigned 

by the Sudder Court Judges. Mr. Justice Zznes further okserved 

that if this were not so all that the tenant could do was to pull 

his house to pieces and remove the materials which would not of 

course realize anything like the value of the building. It seems 

to me the principle deducible from these cases is that when per- 
mission is given to construct the permanent building in question, 

such consent being deducible from the terms of the instrument, 

the duration of the tenancy then in the contemplation ofthe par- 

- ties, and the purpose of the letting, the court will imply an agree- 

ment between the parties. In S. A. No. 452 of 1870 the law 

was thus laid down :—“ It is certainly the customary law of 
Malabar, and we are disposed from a number of precedents to be- 

lieve it to be that of Canara also, that the evicting landlord shall 

pay the value of the permanent improvements to the tenant.” 

In the case of Blake v. Savundrathammal,? the facts were these :— 

The lands belonged to the Society forthe Propagation of the 

Gospel and they were originally held unzer them by a Kasavar- 

gam tenant. It was contended that the defendant was not enti- 

tled to compensation as he was a purchaser of a defendant’s right 

only on 25th June 1885 the date the tenancv was put an end to. 

But this contention was disalowed and his claim for compensation 

I1. (1871)6 M. H.C. R. p. 245. 2. (1898) I. I» R. 22 M. 116, 
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Angazomall was allowed. In dealing with the tenant’s right io compensation, 
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it was pointed out by the High Court that the Kasavargam 
tenant has a proprietary right tohis house and referred to the 
Sudder Court’s ruling above cited to suvport his right for 
the value of the improvements. The ownership of the tenant 
in the house built is the reason assigned for awarding compea- 
sation. It is remarkable that there was no prayer tor the 
recovery of possession of the land and éuilding but the plaintiffs 
claimed a decree for possession of the site only and a direction to 
the defendants zo remove the buildings : and the purchase by the 
defendant on the determination of the tenancy was only advanced 
asa teason for not giving compensation but not for denying the 
defendant’s claim to remove the building. 

‘The next decision that may be referred to is the one which 
overtules Mahalakshmi Ammal v. Palani Chetty’. There also ` 
the land was leased for constructing a building. There also the 
suit was for possession “ after removal of the buildings erected 
thereon by the defendants.” The decrees of the lower courts 
allowed defendant one month to remove the building and surren- 
der possession. The defendants claimed compensation for them 
in second appeal. It was conceded that the case is governed by 
the rule of justice, equity and good conscience. It was held 
that under the Hindu Law as well as the Mahammadan Law 
the right of the tenant is the same as that adopted in’ S. 108 
(A). The decision in Mahalakshmi Ammal v. Palant Chetti’ 
was dissented from, and, as the plaintiff did not claim that the 
defendant cannot be allowed to remove the building after the 
determination of the tenancy, the decree was, allowed to stand 
and compensation to the defendant for the buildings was refused. 
I have already pointed out that, in the series of cases before this 
decision, the only question was whether the tenant was not enti- 
tled to claim compensation, and there was no doubt at any time 


entertained about hisright to remove the buildings for which a 


time was generally fixedin the decree itself. This implies, of 

course, that the tenant has the right to remove the buildings 

after the determination of the tenancy asthe suit in ejectment 

will only be after such determination. In another case which 

was heard at the same time (Lakshmana Padayachi v. Ramana- 

than Chettiar?) the landlord prayed for a decree for possession 
í. (1871) 6M. H.C. R. 245. 2. (1903) |. L- R. 27 M. 517: 
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against Purakudis, agricultural tenants, a/ter the removal of the Angammell 
building. Even after that decision the practice was thesame. Aslami 
The landlords only prayed that the defendants may be directed a 
to remove the buildings, not that they might recover the land pa 
with them, In certain second appeals which came before this 
court after the present case was argued, the prayer of the 
landlords was only to recover the sites from the defendants— 
Purakudis, etc., agricultural tenants—after the removal of the 
superstructures ‘thereon. (See S. A. Nos. 558 of 1909, 858 of 

1909, 696. and 697 of 1908). The ruling therefore in Ismat 

Kani Rowthan vV. Nazarali. Sahib, + that a tenant is bound 

to remove the materials during the continuance of the 
tenancy, seems to be opposed to the ruliags of this court, 

and to the usage, so far as I am aware, in this Presidency 
including this Presidency Town and has not been followed since. 
Imayalso point out that the decision in Zsmať Kant Rowthan 

v. Nazarali Sahtb* does not ' seem to be consistent with the rule 

of English Common Law either, as it appears that in that case the 

tenant tooka lease of the land for constructing a building there- 

ou for. carrying on trade and such cases in English law, as I 

shall point out, generally formed an exception. i 


Ishall briefly refer to the cases decided by the other High 
Courts. In re Thakoor Chunder Parmantck's case ?, it is distinctly 
laid down that the tenant is entitled either to remove the material 
during the tenancy, or if allowed to remain after tenancy to get 
compensation or remove them, at the option of the landlord. 
That this was so understood by the Calcutta High Court is clear 
from the judgment of Wilson J., in Russicklall Mudduck v. 
` Lokinath Kusmokar® which is similar to the case before us. There 
a tenant who was ejected after the determination of the tenancy 
sued to recover compensation or be allowed to remove the buiid- 
ing'at the option of the owner and Wilson J. held that, under 
the decision above cited, “ any one who has built on land which 
he occupies under any bona fide claim of title is entitled to 
. remove the materials or be paid forthem.” Inthe casein 
Fuggut Mohinee Dosseev. Dwarka Nath Bysack,* the same 
learned Judge applied the strict English Common Law rule as the 





1. (1903) LL.R.27 M.2tz. 2. (1860) B.L.R. Supp. Vol. F.B,R. D. 595. 
3. (1880) LL.R. 5 C. 688. 4. (1882) LL. R. 8 C. 582 at p. 590. 
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case before them was not one of tenancy and the Hindu law was 
not applicable. His judgment was confirmed in appeal. In 
Tsmail Khan Mahomed v. Fargum Brtbe?, S. 108 (hk) of the 
Transfer of Property Act is stated to lay down the same 
tule as in the Fulle Bench case. The Advocate-General in 
that case, however, did not dispute the right of the tenant 
to remove the building and six months’ time was given 
him by the decree. Thus, sofar as the Bengal High Court is 
coicerned, the right of the tenant to get compensationor remove 
the building in cases where the English law has not to be applied 
after the determination of the tenancy and even after ejectment, 
has been expressly affirmed. No decided case deals with the 
rights ofa tenant who has built a house with the consent of the 
landlord or whose ownership has been recognised by the landlord. 
According to Wilson J. he would probably be entitled to com- 
pensation. . , 


In the only Allahabad case Bent Ram v. Kundan Lal?, 
that was referred to in argument about the tenant’s right to 
remove buildings or to claim compensation, the tenant was 
allowed to remove the buildings after decree, In fact the plain- 
tiff did not claim a higher right, though it istrue that the 
Judicial Committee refer to S, 108 (4) of the Transfer of Property 
Act as the rule established in India. The question before them, 
however, was the right to receive compensation and the obser- ' 
vation was not made with reference to the right to remove after 
the tenancy had expired. In that case the owner knew of the 
construction of the buildings and did not object, but.there was 
no consent, nor is there any case of consent in the Allahabad 
Reports. 


In Bombay the law was thus laid down by Couch C. J., in 
1869—Narayan Bughojt v. Bholager Guru Mangir’. “We 
cannot apply to cases arising in India the doctrine of the English 
law as to buildings, vzz., that they should belong to the owner of 
the land. ‘The only doctrine which we can apply is the doctrine 
established in India, that the party so building on anothers land 
should be allowed to remove the materials” and in that case the 
defendant who was not a tenant and had notice of the plaintiff's 


1, (1900) I-L.R. 27 C. 570, at p. 586. 2. (1898) I.L.R. 21 A. 496 
3: (1869) 6 B. H.C. R. p. 80zat p. 85 ; 
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claim while building, was allowed time to remove the superstruc- ARAMAN 
ture. In Shack Husain v. Govardhandas Paramanandas?, this de- Aslami 


cision is cited with approval and it is said that “the same Jaw is pag 
as applicable to a tenant building on his landlord’s land during Sea 


his tenancy as to a stranger building on the land of another,” and 
the reason given is that the tenant must be taken to have known 
the terms of lease as well as the landlord. ‘This obviously refers 
to a tenant who has not got permission to build as then alone 
he would be in the position of a stranger. In Shatk Husain v, 
Govardhandas Paramanandas*, the Chief Fustice says that the 
tenant did not ask for leave to remove the materials. If astran- 
ger is entitled to remove the building it is clear that the right 
to remove has nothing to do with the tenancy and.a person 
whose tenancy has expired does not certainly stand ona worse 
footing than a stranger. Iam not awareof any case in which 
the question of a tenant with right to erect the particular building 
or whose ownership of the same is recognised, has been discussed 
in bombay. E 
The English law is thus briefly stated in Goodeve’s Law of 
Real Property, 5th Edition, pp. 24 and 25:— By the ancient 
rule of the Common Law, expressed in the maxim Quicquid 
plantatur solo, solo cedit, whatever is planted or bui:t in the soil 
or freehold becomes, in point of law, part of the freehold or inheri- 
tance. Thus a house becomes part of the land on which it stands. 
In like manuer anything annexed or affixed to any building (and 
not merely laid upon or brought into contact with the building) 
was, by the old Common Law rule, treated as an addition to the 
' property of the owner of the inheritance in the soil, and was 
termed a ‘ fixture.’ ” 


There is another rule of common law which, as Lord Cuzrns, 
states in Bain v. Brand*, “is quite a different and a separate 
rule ;—whatever once becomes part of the inheritance cannot be 
severed by a limited owner, whether he be owner for life or years, 
without the commission of that which, in the law of England is 
called waste and which, according to the law both of England 

“and Scotland, is undoubtedly an offence which can be restrained. ` 
Those ate two rules, not one by way of exception to the other, 
but two rules standing consistently together.” 


O (1895) I. L.R. 20 B. 1. at p 6 2. (1876) A. C., Vol. I, p. 767- 
-+6 
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Lord Catrns proceeds to state that tothe first rule, that 
which is fixed to the inheritauce becomes a part of the inheri- 
tance, there is no exception but to the second rule it has been 
found necessary to engraft exceptions. 


The most important exception stated to be almost as old as 
the rule itself, is the right to the removal of fixtures put up for 
the purp-ses of trade by a tenant. The courts admitted an 
innovation in this instance that the “ commercial interests of the 
country might be advanced by the encouragement given to tenants 
to employ their capital in making improvemeuts for carrying on 
trade with the certainty of having the benefit of their expenditure 
secured them at the end of their terms. The benefit of the pubiic 
may be regarded as the priucipal object of the law in bestowing 
this indulgence” (see Woodfall on Landlord and Tenant, 18th 
Edition, page 717). Similarly articles put up for ornament and 
convenience though falling within the rule as above stated have 
been allowed to be taken away. The principle upon which this 
exception is found is that otherwise it would greatly incommode 
the tenants in the enjoyment of their property. Attempts were 
made to extend the above rule, which was laid down with refer- 
ence to trade fixtures, to improvements effected for agricultural 


‘purposes only. Butin E/wes v. Mawe * which has become the ` 
‘leading case Lord Ellenborough held that though the improve- 


ments were made for purposes of agriculture and for better 
enjoying the immediate profits of the land, they cannot be re- 
moved, though he admitted in his judgmentin that case that Lord 
Kenyon Wad held that “buildings erected by the tenants for 
purposes of farming were, or rather ought to be, governed by the 
the same rules which had been solong judiciously holden to 
apply in the case of buildings for the purposes of trade.” This 
judgment has been strongly criticised, as pointed out in page 
212 of Smith’s Leading Cases, on the ground thatit confines the 
privilege of the tenant within narrower limits than are designated 


‘by the policy to which it owes its existence and that there is no 
‘good reason for conferring it on trade to the exclusion of hus- 


bandry, a pursuit equally advantageous to the community and 
which is now like manufactures often carried on with the aid of . 
valuable machinery. Even if the privilege be confined to trade, still 





J. (1802) 2 Smith’s L, C, 6 RR. 523. 
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many of the occupations of the agriculturists are trades, using that 
word in its extended sense, not in the narrow and technical one 
which it expresses in the old bankruptcy acts. And then the learn- 
ed editors refer to the caseswhich show thatthe word ¿rade with 
reference to the subject now under consideration ought to bear 
its more extended sense. To meet the growing necessities of 
the situation various statutes were passed in 1851, 1875, 1876, 
1883, 1895 and 1900 which gave agricultural tenants the right to 
remove fixtures including buildings permanently fixed to the 
soil which they had not before and the right to receive compen- 
sation in the numerous cases therein mentioned. It appears to 
me clear from this summary that the rule of English Common 
Law has been always held to be inequitable, that judges have 
been introducing innovations so far as they could without destroy- 
ing the rule itself, and that the Statute Law of England has inter- 
fered largely with the operation of the rule of Common Law in 
public interests. In these circumstances it appears to me that 
it can scarcely be contended with any show of reason that the 
tule of Huglish Common Law is a rule of justice, equity and good 
conscience which we ought to administer in this country. There 
is no more reason for adopting the old common law rules than 
the statute laws which naturally are more consonant with justice 
and equity. 


As to the period of time within which in English Common 
Law the fixtures have to be removed, the law is not clear. The 
earlier cases lay dowr the rule that they inust be removed during 
the term and after the term they belong to the lessor. In Weeton 
v. Woodcock? “Tie rule,” said Alderson B.; “ to be collected from 
the several cases is that the tenant’s right to remove- fixtures 
continues during his original term and during such further period 
of possession by him as he holds the premises under a right still 
to consider himself as tenant.” In Penton v. Robart? Lord 
Kenyon said: “Where the tenant has by law a right to 
carry away any erections or other things on the premises which 
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fo 
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he has quitted, the inclination of my mind is, that he has a 


tight to come onthe premises for the purpose of taking them 
away.” 





I. (1840) 7M.&W. p. x4 at p. 19 s.c. 56 RR. p. 606. 
2, (1801) 4 Esp. p. 33 s.c. 6 RR. 371. 
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Let us now consider the Transfer of Property Act. Section 
108 of that Act, in so far as it is material to this question, runs 
thus :— 


“ In the absence of a contract or local usage to the contrary 
* * * the lessee may remove, at any time during the continu- 
ance of the lease, all things which he has attached to the earth ; 
provided he leaves the property in the state in which he received 
it.” 

It is clear to my mind that this is only an enabling provi- 
sion. It gives the lessee a right, whether he had it before or not, 
under the lawof the land, to remove the building during the 
continuance of the lease in the absence of a contract or local 


-usage to the contrary. If there is any such contract or local 


usage, he has not that right. Such contract orlocal usage is 
therefore one to be proved by the lessor to displace this right 
which is given under the Act. It is said at p. 217, Zsmat Kant 
Rowthan v. Nazaralt Sahib+, that local usage to remove the 
building after the term or to claim compensation is a usage to 
the contrary and has to be proved to entitle a tenant to compen- 
sation or removal, on the ground probably that the section im- 
pliedly negatives such rights. This has been subsequently 
declared by a Full Bench of this court tobe not right. A right 
to claim compensation or to removal after the determination of 
the tenancy, ifthe building is not removed during the term, is 
not inconsistent with a right to remove during the tenancy. See 
Vasudevan Nambudripad v. Valia Chathu Achan®. There the 
landlord claimed the improvement and contended that the ten- 
ant had only a right to compensation. It was held the 
tenant had both the rights. The admitted right to receive 
compensation was not considered contrary to the right to 
remove. The same argument applies to the right to remove 
afterthe term. ‘The section, therefore, in conferring a right to 
remove a building during the tenaney, does not take away or 
negative any right which a tenant had, before the passing of 


. this Act, to claim compensation or remove the building after the 


expiry,of the period. A claim toremove fixtures after the expira- 
tion of the lease or to claim compensation may no donbt be 
founded upon local usage as under the general law of the land, 





is (1903) I.L.R. 27 M. 211. 2. (tg00)'I.L.R 24 M. p. 47: 
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btt that has nothing to do with the Transfer of Property Act, Adgammall 
and the contract or local usage referred to in that section has Peter 
only reference to the claim of the lessor to cut down the right. It Sahib. 
leaves untouched any rights a lessee may have otherwise than IOT 
under that section. In many cases it is generally stated that S. 108, 

Cl. (2), only reproduces the law as laid down by the decisions. 

But, as I have already pointed out, those opinions were stated with 

reference to the claim for compensation and were meant only to 

show that the right of the tenant was only to remove the build- 

ing. They were not, I believe, intended to deal with the ques- 

tion whether he had any right to remove after the expiration of 

the tenancy: and if they are, with all respect, I am unable to 

agree with that view. 


The rights of tenants throughout India were not uniform. 
The Madras High Court had, when the Transfer of Property Act 
was passed, recognised their right to compensation (Makalaksk- 
miammal v. Palanichetti 1); the Calcutta High Court, the right 
to remove the building (Zhakoor Chunder Paramanick’s case 2 ; 
Russickloll Mudduck v. Lokenath Kurmokar 3); the strict 
English law of irremovability had also been enforced (Jaggut 
Mohinee Dossee v. Dwarkanath Bysack 4). The Legislature 
therefore allowed the tenant the minimum which it considered 
he should have and a rule was enacted getting rid of the distinc- 
tions in English law as to the things which a tenant may or 
may not remove during the tenancy and substituting one general 
rule enabling him to remove during the tenancy buildings of all 
sorts erectcd by him., 


An enabling section in a Code intended to apply to all India 
conferring certain limited riyhts on a tenant cannot be construed 
to take: away impliedly or to negative anv rights which the 

l general law may have recogmsed in his favour in some provinces. 
The tendency of Anglo-Indian legislation has always been to 
strengthen the position of tenants against landlords ; and, without 
words to that effect, I am not prepared to hold that any recog- 
nised rights are taken away. If the section is constiued to have 
that operation in cases of tenancies of uncertain duration—see 
S. rrr (a). (b), (c), on forfeiture (g)—the tenant will generally be 





1. (1871) 6 M. H.C.R. 245. 2. (1860) B.L.R. Supp. Vol. F.B R. 595. 
3. (1880) LL.R. 5 C. 688. 4. (1882) I.L.R. 8 C. 590. 
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-deprived of his fixtures as he may not know the date -of the detet- 
mination ofhis tenancy. In cases of tenants to whom the right 
is for the first time conceded, this may not inflict hardship. It 
is of course otherwise with others. ` 


As to the decisions :—In Jsmaz Kant Rowthan v. Nazarals 
Sahzb1, it was unnecessary to decide that question as the right 
was conceded by the landlord. No decision except the one in 
Juggut Mohinee Dossee v. Dwarkanath Bysack? negatives the 
right of removal, and that decision was expressly based on the 
ground that it has to be decided according to English law and 
the same learned Judge who decided this case on the original 
side decided the other way in Russickloll Mudduck v. Lokenath 
Kurmokar? when he was free to decide otherwise than under 
English law. Other decisions in all three Presidencies recognise 
the right of removal after decree or determination of tenancy. 
In this Presidency the law recognised the right of compensation 
in some cases; in others of removal ‘before that decision, and 
that decision has not been followed in practice—not -so far as 
my. experience g goes even in: the Presidency town. Iam there- 
fore of opinion that a tenant has got the right, to remove the build- 
ing even after determination of tenancy, if he is not given com- 
pensation, It was further argued that as ‘the plaintiff failed to 
remove the building within a reasonable time he cannot'do so 
now, I agree with the contention that the right of removal should 
ordinarily be exercised before the tenant surrenders possession. 
But in this case I arrive at the conclusion that the plaintiff 
should be given some time, if necessary. In the leading case 
which established the right of removing trade fixtures, Lord 
Holt says that after the term “ they become a gift in law to the 
reversion and sre not removable”—Poole’s case *. The. plaintiffs 
surrender of possession was involuntary and a presumption of 
gift ought not to be raised. He had a bona fide claim to com- 
pensation. Wilson J., in the Calcutta case above cited (Russzck- 
loll Mudduck v. Lokenath Kurmokar 3). allowed such a claim. 
Lord Kenyon in Penton v. Robart, recognised it, and the 
plaintiff in this case was not an ordinary tenant but one whose 
ownership in the house was recognised. ‘If he is the owner of 
the house it stands to reason he must be allowed to remove it, 
irrespective of his‘tenancy. 





I. (1903) L.L.R. 27 M. 211. 2. (1882) LL.R. 8 C. 82, 
3. (1880) 1.L.R. 5 C. 688. 4... (1795) 1, Salk, 308 s. c. 91 E.R. 320. 
5 (r801) 4 Esp. 33 s. c. 6 R.R. 376. 
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sideration. It isa matter for observation that the right to re- 
ceive the value ot improvements has been established in districts 
which have very little in common with one another so far as 
land tenures are concerned. Once it is conceded that the tenant 
has a right both under the common and statute law to remove 
any building he might construct, it follows that he need not seek 
the permission of the landlord to erect a building. When 
therefore he obtains such permission or 1ecognition of kis owner- 
‘ship to the building to be, or which has been, constructed, and 
in particular a permanent. building which cannot be removed 
without material loss to him, what is the inference ? It is that 
the tenancy is permanent or that compensation will be paid to 
him. In England where the right to remove is not recognised by 


‘the common law, it maybe thatthe inference isonly an implied 
agreement to allow it to be removed. But in India it is different, 
‘It has been repeatedly held that where nothing else appears 


there is a presumption of the grant of a perpetual tenancy when 
a tenant with permission given constructs a permanent strtic- 
ture. Where such presumption cannot be raised then you imply 


‘an agreement to pay compensation. as it would be otherwise 
‘inequitable to turn out the-tenant. This is really the basis of 
the Madras judgments. The conditions are that. the structure 
‘must be permanent, which cannot be removed without material 
-loss ; the owner must have consented either expressly, or circum- 


stances from which his consent may be implied must be proved 3 
‘or the tenant’s ownership must be recognised which comes to the 


-same thing. It will be seen at once that these conditions cannot 
- be complied with by a trespasser, a tenant who has not got the 
‘leave of the landlord either expressly or by implication to build. 


If the theory that what is attached to a man’s freehold must 
remain there is abandoned otherwise the tenant’s right to remove 


, during or aiter the period of tenancy cannot be recognised—then 


the case is only one of justice and equity between the owner of 


‘the ground and the owner of the ‘house standing thereon, In the 
. case before us the defendant has clearly admitted the plaintiff's 


ownership, and it is also clear that the house was built with the 
landlord’s consent. In Wood v. Hewett, it was decided that 


`a jury may infer from the circumstances an agreement between 
“the parties that the original owner is at liberty to take away the 
chattel. It follows that a promise to pay compensation may be 
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Angammail inferred if the circumstances justify it. The same principle*is 
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recognised in Lancaster v. Evet, where the building could be 
demolished and the materials removed without injury to the 
land or substantial loss to the defendant, the landlord may be 
allowed the option as the outgoing tenant cannot materially 
suffer, But when the house is of brick and the foundations are 
a few feet deep in the groand as probably in this case, the demo- 
lition of the building, digging up and the removal of the founda- 
tion will be costly to the tenant, and will tend to keep the 
landlord out of his property many months and the materials will 
be only of trifling value to the tenant : perhaps not even sufficient 
to pay the cost of removal. Ifit is shown that the landlord agreed 


- to the construction of such a building, it appears to me not only 


that the court will be justified in presuming, in the absence of 
any circumstances to the contrary, that the landlord agreed to ` 
compensate the tenant in case of eviction but his consent ought 
to be implied. The fact that it is a building lease is not by 
itself enough to imply consent to the particular building i in ques- 
tion. The nature of the building itself may rebut any presumption 
of consent. The question whether it has been given is one of 
fact, but where consent has been proved and it is not shown for 
what purpose it has been given—as for removal his consent is 
not necessary—agreement to compensate may be well implied as 
otherwise it would enable the landlord to derive any unfair profit 
by an act authorised by him. Consent is a recognition of the 
tenanc’s ownership. The rule now enacted in England by statute 
directing compensation if the consent is given in writing in 
lieu of the old common law rule shows that this is in accordance 
with justice and equity, according to English jurisprudence. 
The same principle is recognised in the case of the mortgagee— 
see -S. 63, Transfer of Property Act. The ‘Hedaya?’ declares 
that by payment of compensation “ there is an advantage to both 
and the injury to both is obviated” (see P. C. judgment in Zhe 
Secretary of State for Foreign Affairs w. Charlesworth Pilling 
and Co.) Where, as in Venkatavaragappo v. Tirumalai,? there 
is nothing on the land in which the tenant could claim any pro- 
perty, there is no compensation to be pie The wells in that 
case were not built-up wells. 

The fact that a rule will work injustice in scarcely any case and 
in the majority of cases it will prevent hardship is the founda- 
tion of English Equity Jurisprudence. I am not prepared for 

I. (1858-1859) C. B. N. S. V. 5. p- 717: ‘2. (I901) I.L.R. 26B, I. 
3. (1886) I. L. R. 10M. p. 112. 


Peal 


PART XVIIL] THE MADRAS LAW JOURNAL REPORTS, 917 


tlre above reasons to depart . from a rule of real property law laid Angammali 
down by the Sudder Court and the High Court more than thirty Aslami 


b. 
years ago. The reasons in Jsmat Kant Rowthan v. Nazaralg S% 


Sahib? are, in my opinion, utterly insufficient for that purpose. ai 
The question is‘asked whether the duration of the lease would 
make any difference in the implication to be drawn and it is 
replied that a distinction cannot be drawn. I can easily con- 
ceive circumstances where it might make a distinction. It is 
further questioned whether a tenant could claim improvements 
if he surrenders possession. In that case justice does not require 
the implication of an agreement. I am, therefore, of opinion 
that when a building is constructed with the consent of the 
owner, we ought:to imply an agreement to pay compensation to 


the tenant. 


On general grounds I have come to the conclusion that the 
plaintiff is entitled to the relief claimed. But there is a short 
ground on which this case might be disposed of. 


The rights of these parties must depend upon. the terms of 
Ex. II. The tenancy which is now determined is the tenancy 
created by that instrument. The plaintiff did not build the 
house while holding as a tenant under Ex. II. Theold tenancy 
was at an end, and, if the defentant’s contention is right, the 
house became his property when plaintiff failed to remove it. 
S. 108 (4) has obviously no application therefore so far as that 
tenancy is concerned. But under Ex. II he was holding the 
house as owner and the ground asatenant. Therefore he can- 
not recover the house which has not been let and not been sub- 
sequently attached to the ground. All those arguments which 
proceed on the basis of a tenant building on the landlord’s land 
have no application and if the defendant wants the building he 
must pay for it. For these reasons I would modify the decree 
of Wallis J. and direct compensation to be ascertained and 
` paid to the plaintiff. 


The Chsef Justice:—The result will be the appeal is dis- 
missed with costs. 


— SS, 
1. (1903) I. L. R. 27°M. p. 211. 
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i IN "THE HIGH COURT OF JUDICATURE AT. MADRAS. 


Présent :—Mr. Justice Sundara Ajiyar. 


Arumuga Gounden .. Appellant.* 
(Defendant) 
v. 
Chinnammal .. Respondent 
(Plaintif). 
Arumuga Right of suit—Third party Beneficiary. 
Gounden The rule that a person nota party toa contract cannot sue to enforce 


Bite any rights created by itis one which requires considerable modifications in 


ma). ‘India. [Khwaja Muhammad Khan v. Hussaini Begum? referred to.] Where 
co-parceners in a Hindu family agree that payments should be made to 
female’ members for maintenance a female so provided for can sue for 
maintenance; and it does not matter that she wae not legally entitled to it 
independent of the agreement. 
Second: appeal from the decree of the District Court of 
Coimbatore in A. S. No. 41 of 1906 presented against the decree 
of the Court of the District Munsif of Udumalpet in O. S. 
No. 1039 of 1905. 


T. M. Krishnaswamt Abjor for appellant. 
S. Ranganadha Atyar for respondent. 
The Court delivered the following 


JUDGMENT :—This second appeal which is preferred by 
the defendant arises out of a suit by the plaintiff for recover- 
ing the value of paddy secured to her for maintenance by an 
agreement between the defendant and his brother. The plain- 
tiff says she was the concubine of the defendant's father. 
Whether she was an unmarried woman continuously kept by 
the defendant’s father or not does not appear. It is alleged here 
that she was not'such a concubine, but this position was not taken 
up in the courts below. There was a suit for p:rtition between 
the defendant and his brother. That suit was referred to arbi- 
tration, and while the case was before the arbitrators the parties 
put in a razinama in pursuance of which an award was passed, 
and the award afterwards paseed into a decree. According to, 
this razinama the defendant and his brother agreed to give a 
certain quantity of paddy every year for plaintiffs maintenance. 





*S. A. 1600 of 1910. 3rd August, IgII. 
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The plaintiff seems to have instituted a prior suit (f. ¢., prior to 
the present one) against the defendant for the paddy due to her 
according to this agreement between the defendant aud his 
brother, and that suit was settled by a compromise. But what 
the terms of the compromise were do not appear. The suit 
was dismissei on account of the compromise. The plaintiff now 
alleges that the paddy due to her was given her for two or three 
years but subsequently it was withheld by the present defen- 
dant. In the written statement the plaintiff's right to recover 
what she claimed is denied. Her claim is characterised as 
fraudulent. There is no express denial of the razinama in pur- 
suance of which the award was passed. On the other hand, as 
I read the written statement, the defendant admits the razinama 
by implication. The lower courts have passed a decree in 
favour of the plaintiff entitling her to recover the paddy sued 
_ for under the razinama. It is contended here that the plaintiff 
not being a party to the arbitration proceedings and the award 
is not entitled to sue on the basis thereof. But the award in this 
case was based on a contract of compromise between the defen- 
dant and his brother. The question therefore for decision is not 
whether an award passed by the arbitrators zm zmvttum in favor 
of a person not a party to the arbitration will entitle the party 
to maintain a suit on the basis of it. The question.really is 
` whether the plaintiff is not entitled to sue on the agreement be- 
tween the defendant and his brother which was enforced by the 
award and subsequently by a decree of court. It must be remem- 
bered. that the plaintiff was not a stranger to the family. 
Whether she was one who would legally be entitled to enforce 
the claim for maintenance against the parties to the agreement 
or not, it was not denied in the lower courts that she wasa con- 
cubine of the defendant’s father. According to the decision in 
Shuppu Ammal v. Subramanyam! which is binding on me, 
sitting as a single judge, a person in the position of the plain- 
tiff in this suit would be entitled to maintain a suit for the 
recovery of what is secured to her on the agreement of com- 
promise though she was not a party to it. I am unable to 
agree with the argument for the appellant that that judgment 


is based on the ground that there was’ a charge created in 


—— eS 
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favour of the plaintiff in that suit. On the other hand the 
learned Judges say: “The decisions in Rukmabat v. Govind > 
and Husaini Begam v. Khwaja Muhammad Khan? justify an 
action by her on the ground that she is the beneficiary.” Then 
they proceed to mention another ground on which their 
decision could be sustained, namely, that there was a charge 
created in favour of the plaintiff. The recent decision of the 
Judicial Committee of the Privy Council in Khwajah Mahammad 
Khan v. Husatnt Begum? would seem to show that the rule 
that a person not a party to a contract cannot sue toenforce any 
rights created by it is one which would require considerable: 
modification in the circumstances of this country. I should 
consider that if the rule is subject to exceptions a very proper 
class of exceptions would be where coparceners in a Hindu 
family agree that payments should be made to female members 
for maintenance, and the exception need not be confined to cases 
where the maintenance provided is in favour of persons who 
have a strict legal right to it, I am, therefore, of opinion that, 
the plaintiff is entitled to sue for the enforcement of the right 
created in her favour by the razinama. I ought to observe that 
the defendant raised a further plea that he had settled the plain- 
tiffs right to maintenance. The statement is not quite specific, 
but I am inclined to think that it refers to her claim accord- 
ing to the razinama. If this construction be right then the 
defendant would be taken to have acquiesced in and consented 
to abide by the terms of the razinama in so far as they related 
to the plaintiff. Defendant’s plea is not a meritorious one. I 
am of opinion that he has also tailed to sustain it inlaw. 
I dismiss the second appeal with costs. 
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«Banker and Customer—Banker as Secretary and Treasurer—Fiduciar 
velationship—Mixing up of moneys—Voluntary payment, defined. 


A. B. and Co. were the Secretaries and Treasurers of the plaintiff Co. and 
as such held the moneys belonging tothe plaintiff company. Three months 
after a resolution by the directors of the plaintiff company that a sum should 
be invested in the purchase of Government pro-notes, A. B. and Co. pur- 
chased the anit pro-notes and aoon after presented a petition for insolvency 
and a vesting order was made in a suit by the plaintiff company against the 
Official Assignee. 

Held "That A. B. and Co. held the money in a fiduciary capacity and 
not as the bankers of the plaintiff company. 


Per Abdur Rahim J:—That A.B.and-Co.did not misappropriate the 
moneys by the mere fact of their having mixed up the company’s money 
with their own; that even otherwise, there wae no voluntary payment in the 
circumstances of the case. 


_ Voluntary payment defined. 
On appeal from the judgment of the Hon'ble Mr. Justice Bake- 
well dated the 25th August 1909 in the Ordinary Original Civil 
Jurisdiction of this Court made in C. S. No. 210 of 1907. 


The facts appear from the judgment of Abdur Rahim F, 
N. Grant for the appellants. 


dents. 
The Court delivered the following 


JUDGMENTS :—Munro J. :—The facts are fully set out in 
the judgment of Bakewell J. and need not be repeated. The first 
question which arises for determination 3s whether, as found by 
the learned Judge, Messrs. Arbuthnot & Co., were the Society’s 
bankers. I am clearly of opinion on the evidence that they were not, 
but held monies as the Secretaries & Treasurers of the Society. 
They also carried on a banking business, aud the evidence proves 
no more than that they dealt with the funds of the Society in the 
same manner as they dealt with monies received from their 
banking constituents, probably in the first instance for no other 
reason than that of convenience. It was not alleged in the writ- 
ten statement that Messrs. Arbuthnot & Co. held the Society’s 
money as bankers, nor was there any issue which raised the ques- 
tion. On the other hand, the written statement and the issues 
treat the Society’s money as held by. Messrs. Arbuthnot & Co. 
as Secretaries and Treasurers, and in the annual balance sheet, 
the Society’s cash balance is always shown as “cash with 
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the Secretaries and Treasurers.” The manner: in which the 
Society’s funds were entered in the accounts of the banking 
department does not prove anything in the circumstances of the 
case. ‘The argument for the respondent on this point was mainly 
based upon the existence of Exh, Æ., which is a book showing 
receipts and disbursements on account of the Society. This 
book is in the same form as the Pass Books issued by Messrs. 
Arbuthnot &-Co.. to their banking constituents, but in my 
opinion it also proves nothing. Convenience will furnish an 
ample explanation. Messrs. Arbuthnot & Co. requiring an 
account book, not unnaturally utilised a book which was ready 
to their hand. No cheque book was ever issued to the Society, 
though we find printed in Exh. B a notice that constituents can 
only draw upon their banking accounts on the forms furnished 
by the bank. 

The position then simply is this: Messrs Arbuthnot & Co” 
held the funds of the Society as its Secretaries & Treasurers 
and consequently in a fiduciary capacity, and they committed a 
breach of trust in using the money in their banking business 
and in not carrying out the directions given’ to them in the 
minute of the 31st July 1996. This being found, there is no dis- 
pute that Messrs. Arbuthnot & Co. became debtors to the 
Society, and ‘it is contended for the respondent that the Society 
can only rank with the unsecured creditors in respect of the 
amount represented by the Government Promissory Notes now 
in question. The. answer to this is that it was the duty of 
Messrs. Arbuthnot & ‘Co. not to mix the money of the Society 
which they held as its Secretaries & Treasurers with their own 
money, and that the Society’s money is recoverable from the un- 
spent balance in their hands at the time of the insolvency—see 
In ve Hallet?s Estate referred to in Officzal Asstgnee of Madras v. 
Smith.2 It is not contended that the assets of Messrs. Arbuthnot 
& Co. are not sufficient to meet this and other preferential 
claims. Iu these circumstances, the question of fraudulent pre- 
ference does not arise, and I think the plaintiffs are entitled to 
the declaration asked for, unless certain other objections taken 
by the learned Judge to the.grant of the declaration are good. 
The learned Judge held that the plaintiffs were not entitled to 

I. (4879) 13 Ch. D. 696. 2. (1908) 1 L.R. 32 M. 68; 
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sué. But the counsel for the respondent concedes that the plain- 
tifs who are the Secretaries of the Society are entitled to sue 
and under Act VI of 1869 the Secretaries are the proper persons 
to sue. The learned Judge was of opinion that all the necessary 
parties were notjoined in the suit, but no objection on this score 
was taken in the written statement. No doubt any decree that 
may be passed in this suit will not bind the Secretary of State as 


`. he is not a party,but it isso extremely unlikely that he will raise 


any difficulty about recognising the title ‘declared by the court, 
that I do not think his absence is a sufficient reason for refusing 
a declaration—see Hem Chunder Sanyal v. Samamoyt Debs.+ 
Finally the learned Judge held that the suit for a declaratory 
decree was bad because other remedies were open. What those 
other remedies were, are not, to my miind, clearly indicated and 
no objection on this score was taken in the written statemeut, 
nor was there any specific issue about it. Counsel for respondent 
suggests that the plaintiffs might have sued the Secretary of 
State for the interest due on the Promissory Notes But as 
held above the. Secretary of State is not an absolutely necessary 
party to this suit and is not likely to require a suit to make him 
pay the interest to the party found entitled to the notes. I would 
therefore reverse the decree of the learned Judge, and give the 
plaintiffs a decree as prayed for with costs throughout. 

Abdur Rahim J.:—I have also come to the conclusion that 
the judgment of the learned judge cannot be sustained. 

Messrs. Arbuthnot & Co who carried on the business of 
Bankers were appointed as Secretaries and Treastirers of ‘the 
Madras’ Equitable Assurance Society which is a Life Assurance 
Society governed by a special Act; and in their capacity as 
such Secretaries & Treasurers received monies belonging tothe 
Society.’ On the 31st July 1906 it appears that Arbuthnot & 
Co. had an available cash balance of Rs. 89,272-5-7 belonging to 
the Society and it was resolved on that date by the Directors 
that out of thissum Rs. 75,000 should be invested in the pur- 
chase of Government papers. In pursuance of that resolution 
Arbuthnot & Co. bought Government Promissory Notes of the 
nominal value of Rs 25,000 on behalf of the Society on the 7th 
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of August 106. No question has been raised as to these Notes. . 
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On the oth October 1906 the firm of Arbuthnot & Co. bought 
in theirown name Government Promissory Notes of the value of 
Rs. 25,000 from the National Bank. This purchase was first. en- 
tered in a suspeuse account but on the 11th October, that is two 
days afterwards, the Society was debited with the cost of these 
securities. On the 25th October the firm of Arbuthnot & Co. 
sold Government Promissory Notes of the value of Rs. 10,000 to 
the Society and the securities were entered to the credit of the 
Society. On the 22nd October Arbuthnot & Co. presented. a 
petition in insolvency and avesting order wasmade. On that 
date the Government Promissory Notes for Rs. 25,000 and 
Rs. 10,000 to which suit relates stood in the names of Sir George 
Arbuthnot, Chairman of the Directors of the Society, and of the 
two other Directors of the Society. 


Upon these facts the first question that arose was whether 
Arbuthnot & Co., who held the Society’s funds as Secretaries 
& Treasurers held them as trustees. There can be no doubt 
that when Arbuthnot & Co., received the monies of the Society 
in their capacity as Secretaries & Treasurers of the Society, 
they received them as trustees. 


It has been contended on behalf of the Official Assignee 
and that seems also to be the finding of the learned Judge, that 
the Society was an ordinary customer of Arbuthnot’s bank. 
There is no evidence to show, and in fact it was never alleged, 
that the Society at any stage opened an ordinaty current or 
deposit account with Arbuthnot & Co.’s bank. The Society 
was never givena cheque book and it has never drawn. money 
by means of cheque. But it is argued that.as a matter 
of fact, Arbuthnot & Co.’s bank did, with the sanction of 
the Directors, treat the Society’s monzy like their ordinary 
customers’ money and this is what} the learned Judge finds. 
With all respect to him there is really--no evidencesto justify 
such a conclusion. All that is relied upon? in’ order to 
make out that the Society somehow or other became a customer 
of Arbuthnot & Co.’s bank, although it neverhad a cheque 
book nor drew money by means of cheques and did not have a de- 
posit account, is that the Society’s account, which Arbuthnot & . 
Co. as Secretaries and Treasurers had to keep, was copied from 
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the Ledger into a Pass Book. No doubt the book in which these Ramsay 


. p 5 i - i Co. 
entries are made is one of the ordinary pass books issued by the v. 
bank to its customers. To my mind, however, this proves no- aa 


thing ; having regard to the other circumstances it is clear that a of Madras. 
pass book was used in this case merely for the sake of conveni- aban 
ence, and not because the Society had a banking account with i 
Arbuthnot & Co. which in fact it had not. Reliance is also 

placed on a vague and general statement elicited in ‘cross-exa- 
mination from one of the witnesses, Mr. Cronan, to the effect 

that there was no difference between monies paid to the credit of 

the Society and those pa‘d to the credit of Arbuthnot & Co. 

This statement does not mean that the Society was in fact a 
customer of the bank. On-the other hand the rest of Mr. Cronan’s 

evidence is absolutely clear to show that the Society never had _ 

any account with Arbuthnot & Co. and this evidence agrees with 

the admitted facts of the case. In fact it does not appear to have 

ever been the case of the Official Assignee that the Society was a . 
customer of Arbuthnot & Co.’s bank. 


It is next contended on behalf of the Official Assignee that 
the firm of Arbuthnot & Co. at any rate misappropriated the 
Society’s money and therefore the Society must be content to 
rank with the general creditors of the insolvents. But all that 
has been proved inthis connection is that Arbuthuot & Co. 
mixed up the money of the Society with their own money. They 
had an account with the Bank of Madras and it appears that 
monies belonging to the Society used also to be paid up by 
Arbuthnot & Co. into the Bank of Madras in the same accounts- 
No doubt it was the duty of Arbuthnot & Co. as Secretaries 
and Treasurers of the Society not to mix up the Society’s 
money with their own money and it might be said that stfch 
mixing up was a breach of trust on their part as Secretaries & 
Treasurers ; but that in itself does riot amouat to misappropri- 
ation by them of the Society’s ‘money. It isa well established 
rule of equity that if trust money is mixed up with the trustee's 
private money, then, the trust will have a lien on the aggregate 
amount and any sum which may be drawn by the trustee for his 
own money. However wrong it was on the-part of Arbuthnot 
& Co. to blend the Society’s-- money with their own inthe first 
instance, they must be held to have Supe ucan ear- marked and 
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separated the trust money from their own monev when they made 
purchases of the Government Securities in question on behalf of 
the Society. It is difficult to see in these circumstances how it 
can be said that Arbuthnot & Co. appropriated the sums in 


question to their own use. 


If there was ‘no appropriation, then no question of “voluntary” 
payment to or preference of the Society wi thin the meaning 
of S. 34 of the Indian Insolvency Act arises. But even if it 
could be held in the circumstances of this case that Arbuthnot 
& Co. did, as a matter of fact, misappropriate the Society? s money 
and thereby. turned themselves into an ordinary debtor of the 
Society, I should have no hesitation iu holding that what took 
place on the gth, 11th and oth ‘October did not amount to a 
‘voluntary’ payment’ or preference within the meaning of the 
Bankruptcy law. It has been contended by the learned counsel . 


_ for the Official Assignee that S..24 of-the-Indian Insolvency Act 


which forbids all: voluntary payments within two months of the 
Act of Insolvency if the insolvent, was in insolvent circumstances 
at the time, ‘lays down ‘a rule of wider scope than the rule of 
English law which requires that a payment - by an insolvent 
must be with a view to give fraudulent preference before it can 
be impeached. But I do not think that there is really any sub- 
stantial difference between the English law on the point and 
the law as enacted in S. 24 ofthe Indian Act, so far as the present 
question is concerned. (See 10 Bom. H.C. R. 327). Under the 
English law, if a payment is. made with a view, to give. prefer- 
ence to one creditor over the other creditors, it will be invalid 
and the English decisions go to show-that a. paymenr would be 
regarded as being made with a view to give preference to a parti- 
cular creditor ifit was made ‘voluntarily.’ (See Halsbury’s “Laws 


of England,” Vol. II, p. 283). ‘Then, judging by the test of what 


isoris nota ‘voluntary’ payment within the meaning of the 
Bankruptcy law as expounded in the English cases on the subject, 
there can be no question but that the payment in this case could, 
iti no sense, be called ‘ voluntary’. The test of a ‘voluntary’ pay- 
ment is whether it was spontaneously made by the debtor of his 


“own motion ; if so, it will be presumed to have been. made with - 


a view to give preference to one Creditor over the others. If on 
the other hand the payment was made under the pressure of a 


PART XIX] THR MADRAS LAW JOURNAL REPORTS. 927 


demand from the creditor or because of, pressure axising from 
outside circumstances ‘and influencing the mind of the creditor, 
such as the existence of a special agreement or a possible danger 
of prosecution òr if the payment was made in the ordinary course 
of business, such payment would not be deemed to be voluntary 
(Haisbury’s “Laws of England,” Vol, H pp. 284-5). It ia for the 
Official Assignee to make out affirmatively that a partiewlas pay- 
ment was ‘voluntary’; that isthe payment was in fact made in 
order to, or with a view to give preference to a particular creditor. 


In this case, if. Arbuthnot & Co. had misappropriated the 
trust money, and thereby committed a breach of trust and subse- 
` quently wanted to repair the breach of trust by making the 


purchases in question which apparently was their intention, the 


cases Sharp v, Jackson? and In re Lake? show that the payment 
would not be regarded as ‘voluntary.’ Besides, on-the 31st Jaly 
there was a distinct direction by the directors of the Society for 
the purchase of Government paper of the value of Rs. 75,000 and 
there cannot bethe least doubt that the Government Promis- 
sory notes bought on the gth October and @oth October were 
bought for the Society in order to carry out that direction in the 
same way as the Government Paper of the value of Rs. 25,000 


Which was bought on the 7th August. The learned :Judge has. 


distinguished the latter purchase from the other two purchases 
because of the delay of nearly two months intervening between 
the date of the resolutioa and the purchases in dispute. This 
delay, in my opinion, is not sufficient to show that the purchases 
in question were not made in pursuance of the resolution of 31st 
July. Ido not find any authority for the proposition that when 
there has been a demand ora special agreement of the nature 
proved in this case it should be immediately ca:ried out or 
otherwise any payment though made in pursuance of it must be 
deemed to be ‘voluntary.’ The proposition seems to me to be un- 
tenable. The cases where a creditor gives time to the debtor to 
pay, have, in my opinion no application to the facts of this case, 
Arbuthnot & Co., in view of the resolution of the arst July, 

might well have regarded themselves: as legally bound, and in 
fact they were so bound, to make the payment which they did 
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actually make.: That would be sufficient to take the case out ‘of 
the rule relating to voluntary. payments (see Jare Crawford.) 


I am therefore of gpinion that looking at the mass from may 

point of view, the claim of the plaintiff must be allowed. - 
` As fegards the technical objection regarding the forin of the 

suit it is enough for me to say that I agree with my learned 
brother that there is wo substance in those objections, and such 
objections should not have been taieed at the ‘last stage 
of the suit. ; 

The appeal will, thirefore, be allowed and, the plaintiff will 
have a decree as prayed for, with costs of this appeal aud before 
the learned Judge of the court below. 





IN THE HIGH COURT OF. JUDICATURE AT MADRAS. 


Present :—Mr, ere Wallis and Mr. Justice Krishnswami 
Alyar. : 


Nadamuni Narayana Iy engar ses ‘sedate 
prg; . (Defendant) 
Veerabhadra Pillai a/ias R angaratnam Pillai 
(minor) ` . ve Respondent 
(Plaintif). 


` C.P.C. (Act XIV of 1882)—S. 244—Sutt to sel aside sale against siranger- 


sentative of parties to suit. 

A suit against the auction-purchaser to recover a temple office sold in 
execution of a money-deoree against the holder of the office is not main- 
tainable under the Civil Procedure Code (Act XIV of 1882) unless the sale 
be set aside in execution. : 

Per Wallés J.:—S. 244, C.P.C. is a bar to the suit. It is well settled that 
the provisions of $. 244 prohibit a suit by a party or hie representatives 
against an auction-purchaser to raise a question which, as between the 


` judgiment-debtor amd the decree-holder, must have been determined under 


S. 244. [Mantkka Odayan v. Rajagopal Pillais explained]. 

Per Krishnaswami Aiyar J.:—S. 244, C.P.C., is no bar. The auction- -pur- 
chaser derives his rights from the sale but the sale not having been set 
aside in execution the party to the execution proceedings, should not 
be permitted to imrpeach it except by application to the executing court. 

Obiter:—A atrau ger-purchaser cannot bethe representative of either 
the decree-holder or the judgment-debtor. The true rule is, where the decree 
is a mortgege-decree, the purchaser in execution will be the representative l 
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of, the judgment-debtor. Where property is attached and sold under a 


money-decree, a stranger-purchaser obtains the righte of the judgment- 


debtor but is not the representative ofeither the judgmeént-debtor or the 
decree-holder. [Manikka Odayan v. Rajagopal Pillai dissented from.] 


Second appeal fromthe decree of the District Court of 
Trichinopoly in A. S. No. 172 of 1908, presented against the 
decree of the Court of the District Munsif of Srirangam in Q. 5. 
No; 80 of 1904. 

The facts appear from the judgments. 

T. Narasimha Asyan gar for appellant: 

T. Ran gachari for respondent. , 

T. Narasimha Atyangar contended that the suit was 

barred by S. 244, Civil Procedure Code, and relied upon 
Mantkka Odayan v. Rajagopal Pillar’. [Mr. Rangachart re- 


ferted to Krishna Satapastt v. Sarasvatla Sambasiva Row? and 


‘Sadhu Taraganar v. Hussain Sahib.) He contended: that 
there having been an order for sale and the sale not having been 
set aside in the course of the executicn proceedings, a separate 
suit was not sustainable. Even supposing that there was no 
attachment it was only a mere ‘irregularity aud not a matter 
going to the root of the jurisdiction. of the court ,to sel]—Brru 
Mahatav. Shyantacharam Kawast; K ishori Mokun Roy v. Maho 
med Mujagar Hossein’; . Muniappa ‘gy. Subramantya’, (Also 


Ramaswami Naik v. Ramaswamt Chetty” —E.) 


" T. Rangachari relied upon Pasupathy v. Kothanda*® to show. 
that.the sale was without jurisdiction, being contrary to S; 266, 


C.P.C., aud theretore need not te set aside. 

The Court delivered the following 

JUDGMENTS :— Wallis J.—This is a suit to recover a 
temple office which is-alleged to be hereditary in the plaintiff’s 
family and which was purchased at-a court-aitction by the 
defendant in execution ofa decree agaist a previous holder of 
the office. The plaintiff obtained a dectee in the lower appel- 
late court on the ground that the office was one of personal 
service 4ud.that the attachment and sale were bad as opposed to 
S. 266 (A) of the, Cade of Civil Procedure.. It is - now: contend- 
ed that such a-suit-is barred by -the operation: of 5. 244 of the 
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Civil Procedure Code and should have been dismissed. It'is 
well settled that as bétween the judg menit-debtor and the decree- 


`” holder, this is an objection which can only be taken in execution 


and it is-also well settled that the provisions of S. 244 prohi- 
bit a suit by a party or his representatives against an auction- 
- purchaser to raise a question which, ‘as between the judgment- 
~ debtor and the decree- holder, must have been determined under 
that seetion—Bastte Ram v. Fattut; Daulat Singh v. Fugal 


` Kishore * and Mayan. Pathuti w. Pakuran °. These decisions 


are not based on the ground that the auction- -purchaser is the 
representative of the decree-holder within the meaniug of the 
section, but upon the general intention of the legislature as 
manifested in thésection. The view that the auctioy- -purchaser 
may be treated as the representative of the decree-holder in 
cases arising between him andthe judgment-debtor was no 
doubt taken in Mantkka Odayan v. Rajagopal Pilla + relying 
on Sadhu Taraganar v, Hussain Sahib! in preference to the 
authorities cited the other day. But as pointed out in Krishna 
“Satapasti v. Sarasvatula Sambasica Row,® Sidhu T, araganar v. 
Hussain Sahib’ does dot support so general a proposition, as in 
‘that “ease tie decree-holder was’ the auction-purchaser 
and the parties in question were his representatives by virtue of 
theif purchase from him. The decision in Mantkka Odayan 
v. Rajagopala Pillai* should, I think, have been supported on 
the ground that the application raised a question between the 
representatives of the judgment-debtor and the’ decree-holder in 
which the auction-purchaser had been added as a party interest- 
ed—Prosunno Kumar Sanyal v. Kali Das Sanyal’; Hira Lal 
Ghose. Chundro Kanto Ghose’. In the present case we must 
reverse the-decree of the Jower appellate. court and restore that 
of the Distict Munsif. with costs here and in the lower appellate 
court. if 

K rishñaswami ‘Aigier Ji —A decree was passed against the 
plaintiffs father in 0. S. No. 90 of 1894 on the file of-the Sri- 
rangam Munsif for maintenance, making the emoluments of the. 
Mirasi office: ‘of accountant in the Srirangäm temple liable. . The 
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3. (igdo) LLR 22 M. 347. - 4. tigor) LTR. go M: 56%, 
5. (1905) LL.R: 28 M, oe 6. (4908) TLR. gr Miah”, 
7 (1895) LL, R. 19 C. 683 (P. SA 8. (1899) L.L.R. 26 C. 539. 
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‘decree was executed against the plaintiff after thedeath of his’ 
father and it must be taken that due notice was issued to the 


plaintiff of the proceédings-in execution. The office of accountant 
was itself attached and, assumiag that the attachment was 


irregular, uo exception having been taken to the attachment, the- 


attached property was sold on the r6th July 1897 and the sale 
confirmed. The defendant, who purchased the office i in execu- 
tion, obiained possession of it in November 1903; The plaintiff 
institutes the present suit for the surrender by the defendant of 
the Mirasi office on the ground that the sale was null and void. 
The plaintif having obtained a decree in the District Court, the 
defendant has preferred this second appeal. It seems to me that 
the suit is not maintainable. The plaintiff was a party tothe 
execution proceedings and the only mode in which he can im- 
“peach the sale is by an application to the executing court to set 
‘asidethe sale. It is argued for the plaintiff that the saleisa 
“‘ nullity because the decree did not direct the sale of the office and 
the office was inalienable. There was a personal decree against 
‘the plaintifs father‘and even assuming that the office was not 
charged with the liability, it could be proceeded against in 
execution of the money decree. Supposing that the office was 
inalienable, on which I do uot’ express aŭ opinion, it was com- 
` petent to the executing court to deal with the question whether 
“the office was galeable. No exception having been taken in 
execution to the sale, we must take it that the sale was rightly 
held. The defendant cannot be ousted from possession until the 
saleis duly set aside. No attempt having been made by the 
plaintiff to impeach the sale ia execution and the sale having 
been confirmed; it is not competent to the plaintif to disturb the 
_ Possession of the auction-purchaser by’ suit. See Mayan Pathutt 
_V. Pakuran* and Kiskory Mohun Roy v. Mahomed Mujaffar 
Hossein? -The -auction- purchaser derives his rights from the 
sale which the party to the execution procéeding should not be 
permitted to imipeach except by application to the executing 
court. The true principle has “been sometimes overlooked and 
the bar to the shit of the judgnient-debtor against the stranger- 
purchaser or vrčeversa rested on S. 244 of thè Code of Civil 
Procedtire, the suit being supposed to faise a question between 


1. (1898) LL.R. 22 M. 347. > (1890) LL.R.18 C. 188, 


Narayaila 
iyen gar 


Rang gatat- 
nath 
Pillai, 
Krishta- 
swaini Aiyar 


J. 





Krishna- 
swatni Aiyar 
od: 


932 ‘THE MADRAS LAW JOURNAL. REPORTS. . [VOL. XXL 


the parties to the suit or their represeutatives, See Dhani Ranev. 
Chaturbhug* and Daulat Singh v. Fugail Ksshore?. food 
But this latter view appears to me to be erroneous. “The 
mistake arises from a confusion. between two ideas. One is 
that S. 244 being a bar to setting aside the -sale except ina 
proceeding between the parties, the-suit against the purchaser 
is not maintainable until itis so set aside. The other . is that 
‘Si 244 bars the suit as the purchaser is the representative of the 
decree-holder. It seems to me the former view is correct. Section 
335 would be consistent with the latter. We cannot treat this ` 
suit asan application under S. 244 to set aside the sale as 
the decree-holder who would be affected by.it is not a party. It 
is perhaps unnecessary to discuss the question whether S. 244 is 
a bar to the present suit though I have no hesitation in express- 
ing my. concurrence with the Cecision. in Krishna Satapasti v. 
Sarasvatula Sambastva Row. It seems to me that the view up- 
held in Mantkka Odayan v. Rajagopala Pillat* that the auction- ` 
purchaser is the representative of the decree- holder in execution 
of a money decree is not tenable. Sadhu Tara ganar v. Hussain. 
Sahib®, which was the case ofa purchaser from the decree- 
holder who purchased in execution of his own decree, is different 
from the case ofa strauger-purchaser. It is difficult to see how 
‘a stranger purchasing in execution of a money decree can ever ‘be 
treated as the representative of the decree-holder. _He purchases 
the rights of the judgment-debtor in the property a ‘attached and 
uot those of the decree-holder between whom and himself there 
is no privity of estate. It may sometimes be that the purchase 
carries more than the interest of a judgment-debtor, as for exam- 
ple when the judgment-debtor has done something withthe 
property in fraud of the decree- holder. The stranger- purchaser 
canuot be the representative of both parties. The true rule i is 
that where the decree is a mortgage decree, the purchaser i in exe- 
cution will be the representative, of the judgment- -debtor.. Where 
property is attached and gold under a money decree a stranger 
putchasing the property obtains the right of the judgment- 
debtor in. the, property b but is not the representative even of the 
judgment- debtor i still less. can he be the representative of the 
I. (tgooy I.L.R. 22 A. 86: .2 (i900) DLR. 22 A.. 108. 


. (tg07) L L., R. 31M. 177. 4. (1967) LL R. 30M. 507 
3 
5s (1905) | I. L. R. 28 M. 87. 
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decree-holder. The authorities cited by the learned Judges in 
WManitkha Odayan v. Rajagopala Pillai are against the view 
` which they have enunciated, See Bashar Uddin v. Fors Singh?; 

Mammod v. Locke ; ; Chinmenmal v, Authinatha Iyengar.* It ap- 

pears to me that Sadh Taraganar y. Azsseain Sakib” was relied 


on under a misapprehension as pointed ont in-Arsikna, Satspasts 
v. Sevasvatula Sambassea Row’. Nor dò the ether eases, wrz, 


Narayana 
chon cad 


Rang garat. 

- nam 
Pillai 
Krishna. 
swami Aiyar 


Kastnatha Ajyar' y. Gthumania Rowthan’, Isham Chunder 


Sirkar v. Bent Madhab Sirkar? and Prosuane Kumar Sanyal v. 
Kali Das Sanyal’ support the judgment in Mantkka Odayen v. 
Rajagopala Pillai’. Section. 244 therefore does not bar the suit. 


I would, however, in the view already expressed, set aside the 
decree of the District Judge and dismiss the suit with costs 
throughout. 


ee 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
i COUNCIL. 


[Om APPEAL, PROM TNE HicH COURT OF JUDICATURE, BENGAL} 


Present.—Lord Atkinson, Lord Robson, Sir Arthur Wilson 
-and Mr. Ameer Ali. 


Monji Lal and others 3 Sais Appellants* 
v. 
Mussammat Chandrabati Kumari .. Respondent. 


Marriage—Presumplion—Proof—Legitimacy —Forms and ceremonies— 
Capacity of mind. 

The objection to a marriage on the ground of. ‘mental idcapacity must 
depend ‘on a question of degree, Held that in the jease before their 
Lordships the evidence of mental infirmity was wholly insufficient to esta: 
blish such a degree of that defect as to rebut the extremely strong presuinp- 
tion in favour of the validity of marriage. To matters of form and cere- 
mony, the established présimption in favour of marriage TARON ap- 
‘plies. : , 
Where a man aud a woman, were proved to have been recognised by all 

persons concerned aa inan and wife, so described in important documents 
on important occasions, and their danghtera were respectably ‘married as 
‘would be natural inthe case of legitimate children :—Held, that these facts 
following as they did upon ceremony of-marridge which undoubtedly took 





è and May IgII. 


-I, (1907) LLR. 30 M. 507. 2. (1896) I. L. R. 1g A. 140. 
3., (1897) I. L. R. 20 M. 487. 4 (fg00) 10 M.L,.J. 226. , 
5 (1905) I-L-R, 28 M. 87. i 6. (1907) ILL.R. 31 M. 177- 
Je (1902) I. L. R.25 M. 529. o ` <8. (1897) I. L. R. 24 C. 62, 


9. Ce) I. L. R., 19 €. 683. (P.C.) 
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Mouji Lal place, though its validity is attacked, afforded an extremely etroug pre- 
Ch tes dra. | ®umption in fayour ofthe validity of the marriage and the legitimacy of its. 
bati ` offspring. 


This wasan appealby Mouji Lal and others from two 
decrees of the High Court of Judicature--at Fort William in 
Bengal dated 11th April 1905, which reversed three decrees of 
the District Judge of Bhagulpur, dated rath April 1903, and 


-ordered the grant of letters of administration to the estate of 


Ishri Pershad to Chandrabati Kumari. Pending the appeal to 
the Judicial Committee Monji Lal died and he was represented 
by Tatini Prasad. 

The question at issue in this appeal was the validity of the 
marriage of Ishri Pershad and Girjabati, the parents of the res- 
pondents, Lagan Dai and Chandrabati. Girjabati ‘died long 
since, and Ishri Pershad died on 31st July 1902, and the present 
appeal arose out of applications made by the appellants and 
respondents respectively for the grant of letters of administra- ` 
tion to his estate. Ifthe marriage were held valid then the res- 
pondents or one of them would be admittedly entitled to letters 
of administration. 


Eddis for the appellants. 
Ross (and Branson) for the respondent. 
Their Lordships? Judgment was delivered by 


Sir Arthur Wilson—This is an appeal against two decrees 


of the Calcutta High Court, dated the rzth ‘April 1905, which 


reversed certain decrees of the District Judge of Bhagulpur. 


The whole proceedings arise out of some eonflieting appli- 
cations for the grant of letters of administration to the estate ôf 
one Ishri Pershad, who died onthe 31st July 1902. In the 
present appeal the only claims in question are those of the 
respondent Chandrabati, alleged te be a daughter of the 
deceased, and that of the appellants, who base their claim on 
their position as somewhat distant agnates. It is admitted that 
the agmates are entitled if Chandrabati is aot. The question, 
therefore, is whether Chandrabati and a sister. of hers, who is not 
a party to this appeal, are daughters of Ishri Pershad, and that 
again depends upon whether he „was married to their mother 
Cigdtati, l ; 
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* On that question the courts in India have differed, the 
District Judge deciding against the marriage, and the High 
Court in favour of it. 

' Their Lordships are of stage: that the view taken i the 
learned Judges of the High Court is correct. 

_ In the judgment of Pargiter, Ja itis clearly and concisely 
shown that from the time of the alleged marriage, Ishri Pershad 
and Girjabati were recognised. by all persons concerned, as mañ 
and wife, and so deseribed in important documents and on import- 
ant occasions. Their daughters weré respectably married, as 
would be natural in the case of legitimate children; and these 
facts following upon a ceremony of marriage which undoubtedly 
took place, though its validity is attacked, afford an extremely 
strong presumption in favour of the validity of the marriage and 
the legitimacy of its offspring’ `- 

On two grounds itis sought to impugn the efficacy of the 
marriage. Itis said first, that the alleged husband was at the 
time completely insane, so much so as tobe incompetent to enter 
into a marriage. 

Their Lordships agree with the learned Judges of the High 
Court in thinking that, to put it at the highest, the objection to. 
a marriage on the ground of mental incapacity must depend on 
a question oj degree, and that in the present case the evidence of 
mental infirmity is wholly insufficient to establish such a degree 
of that defect as torebut the extremely strong presumption in 
favour of the validity of the marriage. 


The-second ground of attack upon the marriage rested upon 
the allegation that the forms and ceremonies necessary to. consti. 
tute a valid marriage had not been gone through on the occasion 
in. question. 

On this point also the opinion. of the learned Judge of ‘he 
High Court was iù favour of the marriage, and, their Lordships 
think, rightly. To such matters of form and ceremony the esta- 
blished presumption in favour of marriage undoubtedly applies. 


For these reasons their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. 

. The. appellants will pay the costs of the respondent | Chan- 
drabati, who alone appeared i in the appeal. 

‘Solicitors: Messrs. Theodore Bell & Co. for the ae ie 

Solicitors: Mr. W. W. Box for the respoadent. 
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IN THE JUDICIAL COMMITTEE OF THE. + 
PRIVY COUNCIL. 
[APPEAL FROM HR CHIEF COURTY OF LOWER BURMA] 


Present :—Lord Macnaghten, Lord Robson, ; Sir Arthur 
Wilson and Mr. Ameer Ali. 


Raman Chetty i l a eevee $ 
2. f . 
Steel Brothers & Company, Ltd. . .. Respondents, 


Moriga ge—Priovity—Estoppel of prior mortgagee. 

A prior mortgagee who concurs in inducing the subsequent mortgagee to 
advance his money asa first charge cannot afterwards turn round and claim 
priority over that charge in favour of his own mortgage. 

This was an appeal from an- order of the Chief Court of 
Lower Burma, dated the r5th December 1908, confirming an 
order of the same court in its Insolvency Jurisdiction, dated the 


21st June 1907. 


The point at issue in this appeal was whether the appellant 
or the respondents were entitled to the sale proceeds of certain 
boats and a steam launch, the property of one Maung Gyi, an 
insolvent. , 

Buckmaster, K. C. (with him McCarthy) for the appellant. 

L. DeGruy ther, K. C., and Eddis for the respondents. | 

Their Lordships’ Judgment was delivered by 

Str Arthur Wilson—This appeal arises out of conflicting 
claims set up by the respective parties in insolvency proceedings, 
which took place in the Chief Court of lower Burma: The 
subject matter of the appeal is the sale-proceeds of a steam launch 
and a number of cargo boats which had been the property of the 
insolvent’ Maung Gyi, and which were sold in the course of teali- 
sing the estate of the inso! ‘vent. 

The claim of the appellant was based upon a mortgage, 
dated the 30th December 1903, by which the steam launch and 
most of the cargo boats were mortgaged by Maung Gyi toone 
Nagappa Chetty, who was the agent'of the present appellant, to 
secure a sum of money then advanced. On the 30th November 
1904, and on the 24th July 1905, further mortgages or charges 
were made in favour of persons who are no parties to the present 








*18th May 19I}, 
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proceedings; and, owing to the votirse “pursued by the parties 
interested-and to the course of the present proceedings, those last 
mentioned transactions. need not bë considered in disposing of 
the present case. The case is concerned with N agappa’s mort- 
gage of the 30th December 1903, and September r905; and the 
sale proceeds being insufficient to meet the two claims, or indeed 
either of thean in full, the question is, which of them is entitled 
, to priority over the other? Both the learned Judge who sat in 
Insolvency aud those who heard the appeal from his judgment, 
decided in favour of the respondents. 


On the argument of the appeal before their Lordships, 
several questions were argued, some of which might have given 
rise to difficulty if it had been necessary to decide them; but in 
their Lordships’ opinion the case may be, and ought to be, disposed 
of upon one ground which is simple and clear, namely, that the 
appellant was an assenting party to the mortgage or charge exe- 
cuted in favour of the respondents, and actually received a large 
portion of the mortgage money thus raised. This is quite 
clear from the letter dated the 12th December 1905; and the 
mortgage or charge in favour of the respondents contained an ex- 
press covenant that the property mortgaged was free fiom encum- 
braucés.,; The appellant, having thus coucurred in inducing the 
~- respondents to advance their money, asa first charge, cannot 
now turn round and claim priority over that charge in favour of 
their own mortgage subsisting from an earlier date. 


On this ground their Lordships are of opinion that the case 
has beenrightly decided in Burma, and that this appeal should 


be dismissed, and they will humbly advise His Majesty accord- 


ingly. 
' The appellant will pay the costs of the appeal. 
Solicitors :: Messrs. Bramall -and White for the appel- 
lant. a ee ee 
‘Solicitors: ‘Messrs. Sanderson, Adkin, Lee and Eddis for the 
respondents: - here : Soe 
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Madho 


“ Prasad . ` 


Ue 
Ramrattan 
Gir. .- 


IN THE JUDICIAL COMMITTEE OF THE PRIVY”. 
COUNCIL. 
[On _APPEAL FROM THE HIGH COURT OF JUDICATURE, BENGAL] 
Present :—Lord Macnaghten, Lord A ticingon, Lord Robson 
and Mr. Ameer Ali. 


Madho Prasad l .. Appellant * 
0. l i - ~ (Plaintif). 
Mahant Ramrattan Gir and others .. Respondents 
` l l (Defendants.) 


Mortgage suit—Onus of proof of title to mort gage. 

It is for the mortagagee to prove the title ofthe mortgagor ina mort- 
gage suit. 

Held on the facts that the. mortgagee had failed to make out the title of 
the mortgagor to mortgage the properties, ithe mortgagee himself having 
been aware that the property belonged toa mutt and that the mortgagor 
was oneof the claimants to the mahtntship and Bed not succeeded in 
establishing his title. 

This was an appeal from a judgment and decree, dated the 
8th February 1966, of the High Court of Judicature at Fort 
William in Bengal which reversed a judgment and decree of the 
Subordinate Judge at Chapra, dated the 9th July 1904. ‘The 
High Cotitt had dismissed the plaintiff's suit. s. 


The principal question for determination on the appeal was 


whether the Bakulbar Math, an endowed temple dedicated to 


Mahadeoji, was liable to discharge a mortgage, dated the 8th 


April 189r, executed under the circumstauces hereinafter men- 


tioned. 
DeGruyther, K. C., and Dunne for the appellant. 
Richards, K. C. and Bhugwandin Dube for the respondent. 
Their Lordships’ Judgment was delivered by 


Lord Macnaghten —This is an appeal against a decree of the 
Calcutta High Court reversing a decree of the Subordinate 


‘Judge of Chapra, and dismissing the appellant's suit with costs. 


The suit was brought to enforce a mortgage boad executed 
by the late Raghubans Gir, and purporting to charge,certain pro- 
perty appertaining to the Bakulahar Gir of which one Ishwar 
Git was formerly Mahant. 





= 2nd May i911, 
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* Mahant Ishwar Gir died on the 4th October 1887. On his 
` death disputes arose as to the succession to the Mahantship. The 
rival claimants were Raghubans Gir and the respondent, Ram 
Rattan Gir. Both had been grand Chelas of Ishwar. Gir. Rag- 
hubans produced a will in his favour which he succeeded in es- 
tablishing. Ram Rattan alleged that Ishwar Gir had installed 
him iu his place, and he managed to obtain and keep possession 
. of the property of the Math. Fach had strenuous partisans, and 
the contest was waged with much spirit and a lavish expenditure 
of borrowed money. 

On the 9th of September 1891, a compromise was effected by 
an ekrarnama of that date executed by both Ram Rattan Gir and 
Raghubans Gir. The ekrarnama stated that for the past three years 
disputes had been going on with regard to the guardianship of 
Math Bakulahar, that none of the matters had been set at rest, 
that there was no hope that even on the disposal of the cases for 
mutation of names in respect of the mouzahs appertaining to 
the Math the disputes would come to an end, and that there was 
gteat likelihood that in the meantime all the properties of the 
Math would be wasted and ruined. Then the instrumeut pro- 
ceeds as follows :— 


“u Therefore we two persons having waived our respective claims have 
come to the following settlement. During our life time the Gadi of Mahant 
Iswar Gir will remain vacant, and no person should sit in that place, and in 
his place his charm paduka (wooden sandals )should be piacd and we should 
do pujah to the same ; neither of the parties has, except the right to admi- 
nister the property of the math which are wakf properties, any proprietary 
title thereto and the proceeds thereofshould be jointy managed by us and 


applied for religious purposes and used for religions expénses in connection . 


with the Asthal for which they are designed, and whatever may be left 
should be treated as belonging to the god Sri Mahadeoji Swamy. 


Then there were provisions forthe registration of the names 
of the two parties as managers of the property of the Math, for 
the indemnification of their respective partisans, and for. their 
survivor becoming “ Malik and possessor unto the late Mahant 
Ishwar Gir.” It-was also provided that if during the joint ad- 
ministration it should be necessary to raise a loan for the neces- 

sary expenses of the Math, or for the payment of old or of future 
debts, then they two would jointly take the loan and repay the 
same from the.properties of the Math, and the survivor should 
be bound to repay the loan which might have beeen raised jointly. 


Madho - 
Prasad 
vw 
Ramrattan 
Gir. 
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E Madho = © The mortgage, which it was the object of this suit to enforde, 
Gag WES dated the 8th of April 1891. It will be observed that it is 
ain 3g . á . ete 

Gir.” aD wot specifically mentioned in the ckrarzama, and no provision 


was made by the parties to that instrument for the payment of 
the money which it purported to secure. 

_ | Raghubans Gir died on the 13th November 1891, zad there- 
upon Ram Rattan Gir became the Mahant. . 

The plaint in this suit was not filed till the 14th of July 
3902. 

The Subordinate Judge made a decree in Avo of the 
plaintiff. 

The High Court dismissed thé suit on the ground that the 
plaintiff had failed to-show that the mortgage was binding on 
the properties of the Math in the hands of the Present Mahant, 
Ram Rattan Gir. 

` In their Lordships’ opinion the decision of the High Court 
is ‘tight. It cannot be disputed that the original mortgagee now 
- represented by the plaintiff was aware that the property which 
the mortgage bond purported.to charge was property belong- 
ing to the Math, and also aware that the mortgagor, Raghubans 
Gir, had not succeeded iw establishing his title to the Mahant- 
ship. It is enough to say that it was forthe plaintiff to. prove 
his title and he has not done so. 

Their Lordships will therefore humbly advise His Majesty 
ee this appeal should be dismised. 

The appellant will pay the costs of the appeal. 

Solicitors : Mess Watkins and Hunter for the appel- 
lant. . 

- Solicitors : “Messrs. T. L. Willsin & Co. for the respon- 
dents. 
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IN THE HIGH COURT OF JUDICATURE, AT MADRAS. 


yling. a f 
C. P. Govinda Taragan ..  Appellant* 
ae (Petitioner) 
Veeran and others ee .- Respondents 
(Dzfendants). 


T.P.A. SS. 92; EE TEE A suit—A pplication by mortga- 
gor for sale on failure to deposit—Competency. . 


It is competent to a mortgagor to apply for sale where'a decree direct- 
ing a sale has been passed under $S. 92, T. P: A. ina suit for redemption. 
[Dictum of Bhashyam Aiyangar J. in Vedapuratti w. Vallabha Valia Rajat, 
approved. Vallabha Valiaraja v. Vedapuralttis not followed.] 


Appeal from the decree of the District Court of South Mala... 


bar in A. No 88 of igro presented against the order of the. 


Court of the District. Munsif of Walluvanad in E. P. No. 650 of 


1909 in O. S. No. 214 of 106. 
Kundu Panikar for appellant. 
N. A. Vatdyanatha Aryar for respondents. 


Kundu Pantkar relied upon the observations of Sir V. 
Bhashyam Atyongar J. in Vedapuratti v. Vallabha Valia Rafa’ 
and the altered language of Order 34, r. 5, and S. 9 Transfer of 
Property Act. 


N. A. Vaidyanatha Aiyar :—The Transfer of Property 
Act does not contemplate exectition of decrees unde. S. c2, 
Transfer of Property Act, except under S. 93. The construc- 
tion contended for would give'the’ mortgagor a higher right 
than S. 25 of the Conveyancing Act, for instance, would give him 
ia England. It would be permitting the mortgagor to take 
advantage of his own wrong. No right can be conferred by mere 


implication. I refer to SHEPHARD and Brown, T. P. Act. 


3rd Ed.’ p. 312; GHOSE on Mortgages, 3rd Ed., p. 910 ; Gour, 
T. P. Act, 1292; Vallabha Valiaraja v. Vedapuratts? + Sita 
Ram v. Madho Lal.*. 


Kundu Pantkar replied. 
Reena eeeeeeer 
“C. M.S. A, No, 60 of Igto. 6th September, rgro, 

3. (1901) I. L. R. 25 M. 300. 2, (1880) I. L.R. 6 C. 378. 
3. (1895) I. I. R. 19 M. 40, 4:, (1901) LER, 24 A. 441.51, 59 (F.R.) 


Present:—Mr. Justice Sundara Aiyar: and Mr. Justice 
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‘The Gourt delivered the following 

JUDGMENT :—This second appeal relates to the execution 
of the decree in O. S. No. 214 of 1906 inthe District Munsif’s 
Court of Walluvanad confirmed on appeal by the District 
Court of. Calicut. ‘The decree in the suit which was to 
redeem a ‘žarom demise granted by the. plaintiff to the 
defendants ran in these terms:— This court doth order 
and decree that upon payment by the plaintiff -into court 
to the credit of the defendants 1 and 2 within 6 months 
from this date of the kanom amount Rs. 28-9-2' and value 
of improvements Rs. 157-13-0, less arrears of revenue Rs. 6-7-1, 
court ‘costs Rs. 17-9-8, and future rent from 1082 at 20 
paras of paddy worth 8 annas a para and 4 annas 7 pies 
a year until execution of the decree, the defendants do 
deliver up to the plaintiff, or to such person as he may ‘appoint 
in his behalf, all documents in their possession or power relating 
to the plaint mortgaged property and described in the schedule 
hereunto annexed and do retransfer ‘the same to the plaintiff 
free from the mortgage and from all encumbrance created by 
the defendants or by any person claiming under them and put 
the plaintiff into possession of the same and that in default of 
payment of the amount due as aforesaid on or before the date speci- 
fied as above the said mortgaged property or a su ficient portion 
thereof be sold and the proceeds of such sale ‘after defraying there- 
out the-expenses of the sale, be paid into court and applied iù 
payment of the amount due as aforesaid and the balance, tf any, be 
paid to the plaintif or other person entitled to receive it’. The 
decree was thus in accordance with S. 92 ef the Transfer. of Pro- 
perty Act’ which directs that in a suit for redemption the-court . 
shall, in case of non-payment of the redemption money within. '. 
the time fixed, order a sale unless the mortgage be by. condi-. . 
tional sale.. The plaintiff-mortgagor did not deposit the.. 
money due according to the, decree within the time fixed, He.. 
afterwards applied to the court in execution foran order directing. 
the sale of the. mortgaged property. Both the lower courts _- 
have dismissed the petition, holding that under S. 93 of the . 
Transfer of Property Act only the mortgagee, and not the mort- 
gagor, is entitled to apply for an order for the sale of the. pro- 
perty if the mortgagor does not make payment of the redemp- 
tion amount as pfovided by the decree, The decrse-hol der ‘has 
preferred this second appeal, - i 
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"It is contended before us that the mortgagor is also entitled, 
in the cirenmstances narrated above, to apply for an order direct- 
ing the sale of the mortgagéd property. The case hus to be de- 


cided according tothe provisions of the Transfer of Property. 


Act, the dectee having been passed while the provisions ef that 
Act with respect to mortgage decrees were in force. ‘There is 
not much judicial authority.on the question we have to decide. 
tn Vedapur@tty v. Pallaba Paliya Rajak? there is. a dtum of 
Bir F. Bhashyom Atyarngar-J, (on page 31g) in the appellant’s 
‘favour. The learned Judge observes: “ Notwithstanding that 
$. 93, Transfer of Property Act, deals only with a mortgageeis 
epplication for an order for'sale, it would, on principle, seem that 
- there could be no objection to the mortgagor applying for the 
execution of the decree under S. 92 and obtaining an order for 
the saleof the mortgaged property, the sale of-which has been 
decreed under the last paragraph of S. 92 in case payment ls not 
made on or before the date fixed in the decree for -redemption.” 
The appellants pleader cites the opinion of Dr. R. B. Grosz and 
Messrs. SHEPHARD and Brown that the Transfer of Property Act 
is.in opposition to this dictum. In Vedlabha Valtyaraja v. Veda- 


uratii? it appears to have been assumed by Parker J. at page’ 
pp l poe 


47 and Shephard J. at page 49, that the mortgagee alone could 
apply for’ sale where a décree directing a sale has been passed 
under S. 92 of the Act in a suit for redemption. But the ques 
tion did not arise for decision in that case. 


On a careful examination of the provisions of the Act 
we have come‘to the conclusion that the dictum of Sir 
y. Bhashyaw Aryangar J. is tight and that we should follow 
it. S. 92 makes it imperative on the court to pags a decree 
for sale in every’ suit for redemption unless the. mortgage 
be by conditional sale. A decree for foreclosure can be passed 
only in the éase-of conditional mortgages and English mòrt- 
gages. The-intention of the statute appears clearly to be 
that there should be no foreclosure in the case of simple and usu- 
fructuary mortgages. Although the plaintiff’s right to redeem 
is conditional upon his paying the amount due by him under the 
mortgage, he is not to be foreclosed if he does not fulfil the condi- 
tion, and the consequence of his not fulfilling itis that the 


T. (tgor) I.L. R. 25 M. 300. 2. (1895) I. L. R. IgM, 4o. 
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property:should be sold. ‘The ordinary rule in the case of condi- 
tional decrees is, no doubt, that where a person, who has obtained 
a judgment upon condition, does not perform or comply witk 
such condition, he should be considered to have waived or dban- 
doned the judgment. (See Order. XLI, Rule 2, of thesHnglish 
Judicature Act), But this rule cannot be applied to decrees for 
redemption under the Transfer of Property Act as the legisla~ 
túre has expressly provided that the result’ of the non-fufilment 
of the condition is to be something else, namely, that the mort- 
gaged property is to be sold. In England formerly a sale could | 
not be directed in an action by the mortgagor for redemption. 
See Chancery Amendment Act, 15 and 16 Victoria, Cap. 86, S. 
48. But S..15 of the Conveyancing Act, 1881, entitles the mort- 
gagor to an order for sale in an action brought by him, either 
for redemption alone, or for sale alone, or for sale or redemption 
in the alternative. When a sale is not’ ordered a decree for re- 
demption would include a clause dismissing the suit on the 
plaintiff's failure to pay the mortgage amount to the defendant 
within the time fixed. See Harmer v. Priesily?; SETON on 
Decrees, Volume Il, 1049, No. 11, 4th Edition. Such a dis- 
missal of the action would operate as a decree of foreclosure 
because the mortgagor cannot afterwards file another bill for the 
same purpose. See Marshall v. Shrewsbury?; Cholmley v. Coun- 
tess of Oxford’; Inman v. Waring* ; Parker v. Housefteld,® PEM- 
BERTON on Fudgments, p. 422. The Transfer of Property Act has 
deliberately omitted to provide that a suit for redemption should 
be dismissed where the mortgagor fails to pay the mortgage 
amount and expressly lays down that foreclosure is to be’ con- 
fined to cases of mortgage by conditional sale. ‘The mortgagor’s 
right of redemption can be destroyed only bya final order of 
foreclosure or sale. (Provisos to Ss, 60 and. 87, also S. 89). It 
could not have been intended that when he fails to pay the 
redemption amount the relationship of mortgagor and mort- 
gagee should perpetually continue, unless the mortgagee should 
choose to apply for sale. : 

It has now been held by this court, agreeing with the Bom- 
bay High Court and reversing the former current of decisions, 


I. (1853) 16 Beav. 569 s.c. 22 L. J. Ch. 104. 
2. (1873) L.R. to Ch, 250. 3. (1741) 2 Atkyns,. 267. 
4. (1850) 3 De. G. & Sm. 729 6.c. 64 E.R. 680. 5. (1834) 2. Myl. & K. 419, 
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that after obtaining a decree for redemption the mortgagor cannot 
institute a’second suit for the same purpose.—Vedupurattt v. 


Vallabha Valia Raja1—a\though the Allahabad High Court, al- 


tering its own former views, is now of opinion that a second suit 
-for redemption is maintainable—see. Sita. Ram v. Madho Lal. ? 
-There is, therefore, no way by which a mortgagor who ha „failed 
.to deposit the mortgage money within the time fixed could en- 
force his right of redemption except by making an application 
for sale. As the decree directs that the property shall be sold 
there is uo reason in principle why the plaintiff should not be 
‘entitled to apply to the court for the enforcement of the direc- 
tion. i 

Mr. Vythjanatha Aiyar, for the respondents, lays stress on 
the language of the second paragraph of S. 93 that the defen- 
dané may apply for an order that the mortgaged property be 
sold, and it is apparently this language that has influenced the 
opinions of.the learned commentators on whom he relies. But 
it appears to us that the language was intended to indicate that 
though the plaintiff in the suit is the mortgagor and he would 
ordinarily be understood to ‘be the decree-holder, the mortgagee- 
defendant is also entitled.to apply foran order of sale. In 
S. 88 which deals with suits for foreclosure, it is provided that 
either the ‘plaintiff, t.e., the mortgagee or the defendant, ze. the 
mortgagor, may ask that a ‘decrée for sale should be passed in 
lieu of a decree for foreclosure.’ And S. 89 provides that either 
the plaintiff or the defendant may apply foran order absolute 
for sale in case the mortgagor failsto pay the mortgage amount. 
It is further contended that, while the Evglish Conveyancing Act 
expressly authorises the mortgagor in a redemption suit to ask 
fora decree for sale, the Indian Act does not do . so, and that it 
- is to be inferred from this difference between the two Acts that 
„a mortgagor suing for redemption is not intended in India to 


neve aright to appl y forsale at any stage of thé proceedings. ` 
„But this difference, doesnot affect the decision of the question | 


before us. . Mortgages i in India, except the class called English 
_ mortgages, are ‘not regarded asi. similar, | in all respects, to 
mortgages in England..” With respect to English mortgages 
S. 88, as already pointed out, entitles a, mortgagor to ask 
a ae A 


I. (1901) LL.R. 25 M. 300. 2. (Igor) LLR. 24 A, 44, 
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for sale when the mortgagee institutes a suit for foredlo- 
sure. The reason why no alternative provision for sdle or fore» 
closure is made in S. 92 is that the Indian Law goes further than 
thé English Law and- provides that except in the case of 
mortgages by couditional sale and English mostgages there 
shall be a decree for sale only and not for foreclosure or dis- 
missal of the suit, in the-case of all suits for redemption, The 
result is that in the case of simple and usufructuary mortgages. 
the mortgagor need not ask for an alternative decree for sale as the 
court can pass only a decree for sale in case of nun-redemption, 
that in the case of English mortgages a decree for foreclosure will 
be passed in favour of the defendant-mortgagee in redemption 
suits and the mortgagor has apparently no right to ask fora 
decree for sale instead, and that in foreclosure suits, where the 


. mortgage is an English mortgage the mortgagor-defendant may 


ask for a decree for sale in lieu of one for foreclosure but that he 
cannot do so where the mortgage is one by conditional sale. It: 
is difficult to’ believe that the sale being the only course open 
where the mortgagor does not pay the mortgage amount, the 
mortgagor was intended not to be entitled to apply for it as 
much, as the mortgagee. In some cases the provision for sale 
may-be as much for the benefit of the mortgagor as for the 
benefit of the mortgagee. ‘So long as the mortgage subsists, 
which, as already pointed ont, it would, unless the mortgagee 
obtains anorder absolute for sale, the mortgagor may not be 
able to dispose of his property by sale to third. parties; - while, if 
the property be sold by the court, he would be entitled to the sale l 
proceeds after discharging the charges on the property. Where the 
decree is imperative there- is: no reason why the decree should: 
not be regarded as passed for the benefit of all the parties to the: 


‘suit. Now is there any reason for holding that any of the par- 


ties who would bé benefited by the sale cannot apply fot the 
enforcement of the decrec? -We ought perhaps to observe that 
in Ordet 34; Rulé.5, in the present Civil Procedure Code, - 
corresponding to S. 89 of the Transfer. of Property Act; the“ 
provision: is tat iù case of tutn- ~payinent by” the taortgagor,~ 
the -coiitt shall “on application’ thade in that belialf by. the 
plaintif” ñ pass an order absólůte for salè; although: Rule 4 (2) 
enacts that a decree, for sale may be passed at imstancé of 


f3 
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' 


tħe mortgagor as well as of the mortgagee. It is difficult to Eae 
say that it was intended that- the mortgagor who can geta = m ` 
decree for sale passed cannot apply: for the execution’ of such - veeran, 
decree, It is, however, unnecessary to consider this question 
further. ` ; 

Weare of opinion, for the foregoing reasons, , that. dhe order 
of the lower court dismissing the plaintiff’s application. cannot 
be supposted and we reverse these orders and remand the 
execution petitionto the eourt of first instance for disposal 
according to law. The costs of this appeal will abide the © 
result. 


IN THE HIGH COURT OF FUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Spencer. ` 


The Secretary of State for India in Council 
reptesented by the Collector of Tanjore’... Appellant® 


v. (2nd defendant) 
Saminatha Koundan & another .. Respondents 


f (Plaintif 1st defendant). 
Appeal, right of— Appeal by defendant in whose favor the suit has been 
` dismissed. The Collec: 
A party agaiust whom a suit is dismissed with coste has no right of „tor, of 
appeal, especially when he is not adversely affected in aly way by the deci- Tange 
sion in the suit or by any finding necessarily implied therein. Saminatha 
A lessee of fishery rights sued his lessor and a third person who claimed Kounden. - 
title to the fishery adversely to the plaintifs lessor for injunction and 
damages. The suit was dismissed with costs as against both defendants 
on the ground that‘plalutiff being out of possession and as lessee for a year 
only was not entitled to an injunction, and that the plaintiff had not proved 
any appreciable damage. 7 
Held that under the circumstances the plaints lessor was not entitled 
to appeal. 
Second Appeal from the decree of the Court of the ATA 
nate Judge of Kumbakonam i in A. S. No. 1052 of 1905 presented 
against the decree of the Court of the District Munsif of Kumba- 


konam in C. S: No. 313 of 1903. 
The facts are given in the judgment. 


The Addocate General” (2. S. “Stvaswamd Azar) for sppéh 
lants: 


Š. Srinidiisa PN and T. y. Gone: Mudåliar. 
for the 2ind respondent. 





*S. A. No. 705 ‘of 1907, f - and Angust, Igtt. 
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S. Srinivasa Atyangar raised a preliminary objection that .1o 
appeal lay. Plaintif claimed damages against 2nd defendant (Gov- 
ernment)in the alternative. This was negatived by both the lower 
courts. Inthe decree.plaintiff is made to pay and defendant’s 
costs. The question here is: has the and defendant aright of 
appeal against the decree of the appellate court? There is no 
decree agaiust him. The and defendant is not prejudiced. 
There must be a decree against him or the decree must operate 
as res fudicata. “Any patty aggrieved by the decree” has gota 
right of appeal. Sections 540, 584 of the old code and S. 06 of the 
new code referred to. Orly if the statute allows it an appeal will 
lie. The issues in contest were framed only between plaintif and 
ist defendant. Findings on those issues will not affect the 2nd de- 
fendant. Unless the findings are embodied in the decree it will 
not operate as res gudtcata. Iucidental decision will not operate | 
as ves fudicata—Anusuyabhat v. Saharan’; Fannutinanissa v. 
Lujtumanna?. The question of appeal will be governed’ by the 
statute. The question of ves judicata will be governed by other 
considerations, Wherever there is ves judicata there is not always 
a right ofappeal. Karupfan v. Ayyathorai*, Yusuf Sahib v. 
Durgo*, Famna Das v. Udey Ram”, Ananta Das v. Ashburner’, 
Krishna v. Mohesh Chandra’, Kylosh v. Ram Lal 3, Minakshi y. 
Subramanya? , Kulatkada Ptllat v. Visvanatha’®, were referred _ 
to. : 


The Advocate-General :—'The section under which an appeal 
lies is 540. It does not say at whoseinstance. The section con- 
tains no limitations, Prima -facte any person aggrieved may 
appeal. [Ayling J.-‘ An appeal from’ means with a view to the 
modification or varying of the decree. ` What modification do you 
suggest ?] That the right of fishery belongs to the 2nd defen- 
dant. Plaintiff sues as lessee from 2nd- defendant. There is au 
express issue framed by the Munsif as to- the right of the 2nd 
defendant to the fishery. The contest ‘was between plaintiff and 
and. defendant on the one hand and ist deicneaue on the other 


` 


A (1883) IL u. R.7B. 464. © 2. (1885) I. L: R. 7 A. 606, 610 (F. B,) 


I 
3 (1986) L L. R. 9 M. 445. 4 PDL R. go M. 447. 
5 (1899) I. L. R. 21 A. 117. 6. (1876) I.L. R. 1 A. 266. 
7. (1905) 9C. W. N. 584. 8. (1880) I, L. K 6 C 206. 
g (1888) I. L. R. 11 M. 26, 34. 10. (1904) I. L. R. 28 M. 229, 
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hahd. The decision will operate as ves judicata between ist and The € 


and defendant. If this could operate as ves judicata that would 
be a substantial grievance entitling me to appeal. The following 
cases were referred to:—YVusuf Sahib v. Burge’, Nagalia Kot- 

tappa v. Nagalla Mallappa®, Sreenath Das v. Probsdh. Chunder. 
Das 3, Jamna Das v. Udiy Ram*, Krishna v, Mohesh Chandra". 


S. Srinisosa Aiyangar replied. 
The Court delivered the following 


JUDGMENT :—This appeal arises out of a dispute as to 
fishery rights in two channels in the Tanjore District claimed by- 
the first defendant, the head of the Tiruppanandal . Mutt. ` The 
plaintiff was a man who had taken alease of the fishery rights in 
these and other channels from Government ; and being obstruct- 
ed in the exercise of his rights in respect of these channels by the 
first defendant, he filed this suit impleading not only the first 
defendant but also the Secretary of State as the 2nd defendant. 
In his plaint he prayed for an injunction restraining the first 
defendant from interfering with the fishery in the plaint chan- 
nels and for damages caused to him (the ptaintiff) by such. in- 
terference and he added an alternative prayer that in case it was 
found that the first defendant was not liable for the aforesaid 
damages the second defendant should be directed to pay them. 


The Munsif dismissed his suit in toto and ordered him to pay, 


the costs of both the defendants. He appealed: to the Subordinate 
Judge who, after calling for findings ou three issues left unde- 
cided‘by the District Munsif dismissed the appeal with costs of 
‘both.the respondents. 


‘The present second appeal is preferred by the- Secretary of 
of State (the 2nd defendant in the Munsif’s Court and the 
second respondent inthe Subordinate Court) and the first defen- 
dant -who now figures as the second respondent raised the pre- 
liminary objection that as the decrees of both the courts are en- 

. tirely i in the present appellant's favour, he is not entitled to ap- 
peal against them. 


Se 
I. (1907) I. L. R. 30 M. 447. 2. (TgIo) M. W. N. 719, 720. 
(1910) 11 C. L. J, g80. 4- (1899). 1. L. R. 21 A. 117. 
5s vee 9 CW.N. 584 589-59. 
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-The case is a somewhat cutious one, and thé plaint is by fio 
means free from doubt; but on the whole we think the objection. 
must be allowed. Undoubtedly, as it stands, the decree of the 


‘Bubordinate Judge as also that of the District Munsif is entirely . 


in the appellant’s (second defendant's) favour. Not only. is th- 
suit for relief against him dismissed but he is given his costs in 
both eourts. 

The learned Advozate-General argued at considerable 
length that any party toa suft aggrieved by ihe decree: is enti- 
tled to appeal against it, although the decree, on the face of it, 
may be entirely in his favour. He relies mainly on the ruling of 
Woodroffe J: in Krishna Chandra v. Mohesh Chandra? which ig 
quoted with approval in Pusuf Sahib v. Durgi? and plowed] in 
Nagalia Kottappa v. Nagalla Mallappa®. 

A perusal of Woodroffe Js judgment shows that he 
considered it an essential condition of the tight of appeal that 
the appellant should be adversely affected in some way or other 
by the decree itself. This point is emphasised by Abdur Rahim 
and Krishnasawmy Aiyar JJ. iu the latest of these cases, where- 
in they say that the appeal “ lies only against the decree, and not 


. against a mere finding.” Certainly, both in the Calcutta Weekly 


Notes aud the Madras Weekly Notes oases, the learned Judges 
are at pains to explain most clearly in what way the mere exis- 
tence of the decree apart from any finding in the judgment pre- 
judiced the-appeilant. - It may be admitted that this point is 
not so clear in the case reported in Fusyf, Sahib v. Durgz? but on 
the other-hand the opinion there expressed! i is a mere obiter 
#zctum and the decree of e case proceeded on other grounds 
altogether. i 
. The only case which has beu quoted tous in which the 

sight to appeal can be said to have been based on the findings 
behind the decree rather than on the decree itself j 43 that reported 
in Famna Das v. Udey Ram* and it isto be noted that the de- 
cision proceeced on the basis that the finding y was Hecessatily:1 im- 
plied in the decree. ; 

© Now in the present case, the only way in which it is suggest- 
ed that the second defendant is adversely affected by the decree 

I. (ī905) g C.W.N. 584. 2. (1907) -IL. R. 30M. 447. 

3 (910) MWN. 719. 4 (1899) IL.R. 27 4,117, 
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‘is*that if the finding on the second issue operates as ves sudteata ae Collec: 
against him it prevents him from setting up in future any Tanjore 

proprietary rights to the-fishery in the suit channels. The said Saminatha 
issue runs: “ whether the second defendant bea the right of Kouuden. 


fishery in the two plaint channels.” 


It may be pointed out at once that the decree certainly does 
not necessarily imply this finding, to quote the wording of the 
‘Allahabad case. The Munsif recorded no finding onissues 2, 
6 and 7, but based his dismissal of the suit on other grounds. 
The Subordinate Judge called for findings on all the three issues 
above named. The Munsif returned findings adverse to the 
plaintiff on all three, and the Subordinate Judge aceepted them 
as well as the findings originally recorded on the other issues. The 
plaintiff's claim for damages had already been decided against 
him under issue No. 4 and the Subordinate Judge finds in ad- 
dition (page No. 8 of his judgment) that “ the loss sustained by 
reason of his non-enjoyment of the fishery is not separately as- 
certained and must be very slight.” Under issues No. 6and 7 
the Subordinate Judge, agreeing with the Muusif, found (a) that 
plaintiff was out of possession and had no right to‘sue for an in- 
junction ; (4) that as a lessee of one year he had no right to ask 
for a permanent injunction. ‘The decisions of. these issues af- 
fords a perfectly independent basis for the dismissal of the suit 
apart from the question involved in issue No. 2. This circum- 
stance at once distinguishes the case from that in Femna Das 
v. Udey Ram ? above quoted. 


Again, the prejudice to the second defendant is solely de- 
pendent on the assumption that the decision of issue No. 2 will 
operate as res judicata against him in future litigations. The 
.tespondent’s vakil has quoted more than one case to show that 
no appeal would lie even if the matter were res yudtcata—a view 
which seems to obtain a certain amount of support even from 
Yusuf Sahib v. Durgi?.. But, as a matter of fact, we do not think 
that the decision in this case would operate as ves judicata, and we 
may note, for what it is worth, that the learned vakil for the res- 
pondent himself argues that it would not, and even expressed him- 
self as willing to undertake to raise no such contention i in future 
litigations. 


I, (1899) I. I. R. 21 A 117. 2, (1907) J. I. R. 30 M. 447. 
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‘We have already given reasons for holding that the determi- 
nation of issue No. 2 was not necessary to the decision: of the 
suit: and an examinaiion of the pleadings and of the judgments 
‘of the lower. court shows that it cannot, be said that the question 
raised therein was directly and substantially at issue between the 


_ first defendant and the and defendant. Paragraph No. 8 of the 


Rama Das 
v. 
Hanuman- 
tha k ow. 


plaint, in putting forward the alternative claim against the and 
defendant (that he should be liable to pay the said damages, 
Rs. 530) says: “For this reason the and defendant is made party.” 
The second defendant, while admitting the, allegations iv the 
plaint to the effect that the ownership of the fishery lies with him, 

puts the plainti ff to proof of damages, and simply prays that the 
relief claimed against him be dismissed with costs. So far as can 
be ascertained, the and defendant adduced no ‘evidence in the 
case ; and, as the Munsif remarks in paragraph No. 11 of hig 
sadgmenk “the suit is not one by or on behalf of Government; 

it is in fact one against Government.” We must, therefore, 
hold that the second defendant is not adversely affected in any 
way by the decree in the suit or by any finding necessarily im- 
plied therein, and that he has no right of appeal. 

The appeal is dismissed with costs. 


IN THE ‘HIGH COURT OF JUDICATURE AT MADRAS, 
Présent:— Sir Arnold White, Kt., Chief Justice, and Mr. 
Justice Phillips. ; Es ; 





V. Rama Das and others. .. ` .. Appellants * 
v. <2 - (Defendants - 
K. Hanumantha Row. ee .. Respondent 
(Plaintiff). . 


C.P.C. (Act XIF of .1882) S. 539 (New Code, S.92)—Scheme suib—-E. Heck 
of—Bar to subsequent suit by trustee to establish private rights—Heredttary 
right to trusteeship—Proof—Specific Relief ‘Act, S. 42—Proviso— Conse: 
quential relief—Injunction when a consequential relief. 

Where physical porsession is outstanding in thied parties (é. g. in tenants) 
who are willing to pay rent to whosoever is found to be the-lawfnl Dharmakarta 
and not in defendant claiming adversely to plaintiff, a suit for a declaration and 
injunction as consequential relief i is not barred by the proviso to S, 42 of the 
Specific Relief Act.] Kus Behari v. Keshar Lal Har Lal followed, Govindan 
Nambiar v. Krishnan Nambiar2, Sonachala v. Manika3, Rathna ERTEN 
v. Ramaswami Iyer distinguished.] P 

* A. No. 264 of 1909, 21st September, IgII. 

© r (1904) I.L.R. 28 B: 567. ` == T o2. (1882) I. GR. 4 M. 146. 

3% (1885) LLR. 8 M. 516. 4. (1910) IL-R. 33 M 45. 
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-" The’ fact that the members of the plaintiff's family have held ‘the office of 
Dharmakarta continueusly since 1797 for over 100 years is enough to prove the 
hereditary right of the plaintiff's family to the office. 
A scheme once settled under by court in respect ofa publie trust cannot be 
altered exeept by ihe court and then only on substantial grounds ; and conse- 
quently, a scheme framed by'a court undér S. 539 (of Act XIV of 1882) is a bar to 
a subsequent suit bya trustee who was not .a party to the scheme suit, to 
establish his private rights with reference to the trust, which if established, 
would interfere with a charitable scheme settled by court, The erroneous order 


of court refusing to make him a party to the previous scheme suit cannot give the- 


private individual a right to sue which he’ otherwise would mot have had. His 


only remedy, tf any, would seem. to be -to induce the Collectér to’ a&k for a modifi. 


cation of the court’s scheme. under S. 92 of the new code. 


Appeal from fhe decree of the District C Court of Kistna 


at Masulipatam in O. S. No. 32 of 1908. 


Lrg 


The Advocate-General (P. S. Sivaswzmi Atyar) and 


V. Ramadoss for appellants. 


_P. Nagabhushanam for respondents. 
‘The Court delivered the following — , . on 


JUDGMENT :—The plaintiff's suit is for a declaron 
that he is therightful’ Dharmakartha of the- plaint temple and’ 
for reinstatëmèėrit i in the office and also for an injunction: re- 
straining the defendants from -interfeting with him in- that: 


office. The plaintiff’s father was dismissed from - the officéof 
Dharmakartha in 1902 and died in 1905.: In 1903 a suit Was 
filed by the rst defendant: and another undér S.- 539, Civil 
Procedure Code, and.a scheme’ of management was framed 
in December 1903 under which the defendants were appointed 
trustees of the temple (O.S. No. 10 of 1903 in the District Court 
of Kistna). -The plaintiff has filed the suit on attaining majority. 


In this appeal t tree points arise for determination:—(1)Is-the'siiit 


maintainable without a prdyer‘for possession of the property 
belonging tothe temple? (2) Can the plaintiff bring’ this suit 


in view ofthe scheme framed’ under S: 539, Civil” Procedure, 


Code? (3) Has the plaintiff a a cee Tight ‘to: >the ‘Office of 
Dbaritiakarthia? on See 

No “dé hidite ‘issue, was framéd on the first Laide “as “it was 
not specifically: taken in defendants’ written statement, But there 


is an issue (No.9 9) “ whether the plaint is properly stampėd ” 


‘Rama’ Das 
ve 
Hanuman- 
tha Row. ` 


Rama Das 


Hanuman: 
tha Row, 
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which is said to cover-this point. We think-from the-District 
Munsif’s reference to'the rulings i in Govindan Nambiar vi Krish- 
nan Nambiar! and Sonackala v. Manika? that his attention 
was chiefly. directed to the question of stamp duty and not to the 
question of maintainability of the suit, but the latter having 
been very definitely raised in appeal must.now be decided. 
The Advocate-General, for the appellants, contends that the rul- 
ing in Ratudsabapatht Pillai v. Ramasamt Aïiyar? passed since 
the decree appealed concludes the question. We think, how- 
ever, the present case is distinguishable. In Retnasabapath? 
Pillai v. Ramasami Atyar® the snit was: for a- declaration 
that the plaintiffs dismissal was invalid, for an injunction and 
for damages, the injunction being valued at a nominal sum of 
Rs. 10. Inthe present suit the plaintiff asks for reinstatement 
in office ; that is, he sles for the office and for an injunction aud 


values his relief at. Rs. 2,600 which is a very substantial relief, 


He further states in his plaint that the temple properties arein the 
possession of tenants “who will pay the rents to whosoever 
holds the office of Dharmakartha.” This'statement is not travers- 
ed in the'written statement aud must be'accepted as correct. If 
therefore Plaintiff g gets possession of the office of E 
the possession to which he is entitled, i.e., the anh tó collect rent. 
The cases relied on—Ratnasabapathi Pillai v. Rangasamt Atyar?, 
Abdul Kadir v. Mahomad 4, Narayana v, Shankunnt® and 
Fagannadha Chary v. Rama Rayar’—can all be distinguished from 
the present case as inall these cases the possession of the pro- 


perty may be said to have ‘been adverse: to the plaintiff and 
„would have continuéd to be adverse even after the plaintiff had 


obtained the declaration sued for. Here it. is’ admitted that 
the lands are in possession of persons who are willing to pay 
rent to the plaintiff as soon-as he recovers the office of Dharma- 
kartha and consequently the success of his suit.for the office will 
involve his‘recovery-of the temple property so far as it is possi- 
ble for such recovery to be obtained. In a:similar case (Kung 


“Bihari v. Keshar Lat Harala”), ages €. J. temarked :.“ How 


z (1882) LLR. 4 M; 146. . ~ G8857 LL.R. 8 M. 516. 
3 (igto) ILR. 33M. 45ż4 ~ . A (1870) I.L-R. 15.M. 15. 
5: (1891) I.L.R. 15 M. 255 6. (1904) I. L. R.: 28 M. 238. 


7 (1904) I.L-R. 28 B. 567 
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-w6uld. practical effect be given to an award of possession of-an 
office otherwise than by preventing interference with ‘the rights 
of which it is made up?” and this is very applicable ‘in the 
present case. ‘The lands attached to aitemple € do not belong“to 
-the.Dharmakartha who is merely the manager, but belong to the 
` temple or idol, the Privy Council having held that an idol may 
be regarded as a juridical person capable of holding: property— 
JFagandindra Nath Roy. v. Hemanta Kumari Debi”. If the 
plaintif in this suit were to get a decree for possession of the 
office and also of the lands belonging to the temple, what pos- 
session ofthe lands could be given by the court other than plaintiff 
will admittedly obtain on recovering the office, 2. e , the right to col- 
lect rent from the tenants in possession ? Assuming ‘also that the 
consequential relief referred to in S. 42, Specific Relief Act, is 


Rama Das 
ve 
Hanuman- 
tha Row., 


a relief against the defendantsin the suit and not against third - 


parties—vide Subramaniam v. Parameswaram?—the defendants 
in this.suit could not give the plaintiff physical, possession of 
the temple property as the physical possessioti is outstanding 
in the tenants. We think, at that the proviso to S.. 42 
is no bar.to the present suit. 

As regards:the third question we iak the Subordinate Jia 
ge’s finding that the office of Dharmakartha is hereditary. i in’. ‘the 
plaintiff’s family is correct. Members of the plaintiff's family have 
held the office continuously since 1797 and there is no evidence 
that it was ever held by any other family. This is, we think, 
sufficient: to prove the:hereditary right which was in effect put 
_forward-in 1870 (Ex. A. ) and does not seem to have been 
" denied. 

‘The only’ remaining. question is whether the plaintiff 
can bring this suit in view of the-scheme framed in O. S. No. 10 
of 1903. The. plaintiff's guardian appliedto be made a party to 


. : that” suit but his applicatioti was opposed by. the plaintiffs id the 


suit of whom’ the ist défendant‘is‘*ne and was. disinissed. In 
that siit? therefore; thë deféndant?s claimt fosthe officé’ of 


“Dharmdkartha was not. considered, © but ' “notwithstanding 


this,” the "Advocate-General contends” that ‘no. suit will lie 

except one under S. 539; Civil Procedure Céde; to modify the 

` scheme already framed. The plaifitiff’s present suit is one to 
‘(1905) LLR 33 C. 129. ` 2. (1887) I. L. R. 11 M. 116, 
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enforce a private Tight and consequently is not one contempfa- 
ted utider.the: provisións of S. 539, Civil Procedure Code—Budree 
Das Mukim v. Mhoont Lal Fohury?. Even if ‘the suit-could 
by a stretch of language be considered to -allege a-bredch of 
the tiust by-the.court-which framed the ‘scheme, the ~ plaintiff 
coiild not bring the suit under S. 539, for he alone‘is ‘interested 
ia his own claim and under’ ‘Nat section the suit must be brought 
by- ‘two or: more petsons’ ‘having an interest in the trust and there 
is no reason to ‘suppose that any one would join the plaintif i in @ 
suit framed to benefit the plaiutitf alone. In this view the plain- 
tiff cannot sue tinder S. 539 merely to establish his suit as 
hereditary trustee. Then arises the further question whether 
the decree under S. 539 takes away the plaintiff’s right to bring 
à suit which he could’ certainly have brought -before: sueh a 
scheme was franied. It is contended for the appellants that the 
scheme framed under S 539 is binding on the world or at least 
on all worshippers.of the plaint temple. If by ‘ worshippers” 
we mean all persons who may happen to worship in the plaint 
temple then the term will include not only the regular’ worship- 
pers but a large number of outsiders who profess the same reli- 
gion. If the scheme is binding on all worshippers it practically 
means that it is binding onthe .world. Can .it* be said that. 
decrees under S.539 have that effect ? Reference has been made 
to the English Law. on the subject and we were at first doubtful 
whether that law could be applied to suits under S. 539, but in 
Prayag Dossjt Varu Mahani v. T irumala Srirangacharlu, 
Varu?, we find the following observations (at p. 324): “Thé 
enactment of S. 539 was long after the passing of the English 
Trustees Act of 1850, Presumably therefore that section 
may be taken as intended to confer upon the courts in this country, 
the same power that the courts in England possessed at the time of. 
its enactment * * * That the High Courts. and’ District ‘Courts, 
in this country to’ ‘which the jurisdiction, is confined possess, the 
sanie practically unlimited jurisdiction as the Court of” ‘Chancery 
in mattets relatiag to administration of public’ charities, re igi- 
ous or otherwise, was taken for granted in Chintaman “Bayagt’ 
Déo v. Dhovido Ganesh Hev and Annaji v. Narayan”. £ This 
case went- upòn appeal tp the Privy Council (see Prayag Dossi 


I. (1906) I. L. R. 33 C. 789. ‘2. (190s) I. L. R. 28 M. 319. 
3. (888) LLR. I8 B. 612, 4. (1896) LLR. 21 B. 550.. 
. 
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Varu Mahant v. Tirumala Srirangacharlu Varu*) and no excep: Rama Das 
tion was taken to the above remarks in their Lordships’ judgment. ‘Hanuman, 
We may take it, therefore, that courts in India haye the powers tha Row. 
possessed by the Court of Chanceryand we may apply the prin- 
ciple of English Law in this case. In Alorney-General v. 
Worcester? it was held that schemes settléd by court are not 
altered except upon substantial grounds andin Jw ve Petton's 
Charity? it.was held that a scheme remains in force only until 
further orders or the establisment of a new scheme. Pfovisions 
in schemes may also be varied such as the number of Gover- 
nors (Brown’s Hospital y v, Stanford*) etc., and in {nre Seke- 
fora’s Charity® it was held that a court will not, upon the mo- 
tion of one of the interested parties, alter a scheme which it has 
settled with the approval of the Attorney-General. The princi- 
ple adopted is apparently. that.a scheme once. settled by court 
canuot be altered except by the court and then only on sub- 
stantial grounds. . This would seem to preclude suits between 
parties to establish a private right which, if established, would 
interfere with’ a charitable scheme settled by couzt. No doubt 
it seems a hardship that the plaintiff should be precluded from 
siting to ‘establish ‘his private right, for ordinarily every person 
can be granted the relief to which he is entitled, but this 
principle cannot override the claim of the public and a chari- 
table scheme settled by court must be considered to have 
been ‘settled: for the benefit of the public. We must hold, 

therefore, that the plaintiff cannot maintain the present suit 
against the trustee appointed under the schedule. - The District 
Judge ought not to have refused the plaintifi’s guardien’s appli- 
cation to be.made a party tothe scheme suit and the plaintiff 
may have been seriously prejudiced thereby. In any case his 
inclusion as a party would have finally decided his :ight to the 
trusteeship one way or the other. The erroneous ordei of the 
District, Judge cannot, however, affect the plaintiffs ngit to sue, 
and although it may be prejudicial to the plaintiff it cannot give 
` him a right to sue which he otherwise would not have had. If 
plaintif’s present suit were decreed it would have the effect of 
ery materially altering a scheme framed by the court without 

1. (1907) LL.R. 30 M. 138. (3851) g Hare. 228. 


3: (1909) 77 LJ. Ch. 193. ra (1889) 60 L. T. 281. 
5 (1861) § L T- 488. 
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‘Rams Das impleading the other persons interested inthe scheme and wotild 
Hear sina: be as inequitable towards them as the refusal to-entertain the 


tha Row. 
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plaintiff's suit is to him. The plaintiff's only remedy, if any, 
would seenrto be to induce the Collector to ask for a modifica- 
tion of the Court’s Scheme taking action tinder S. 539 or rather 


S. 92 of the new Civil Procedure Code. We therefore think that . 


the plaintiff's suit is not maintainable in view of the scheme 
séttled in“O. S. 10 of 1903 and would in allowance of the appeal 
dismiss this. suit with éosts throughout, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present :—Mr, Justies Sandara Aiyar and Mr. Justice 
Phillips. > 


Khamrunnisa a/as Bibijanbi and others .. Apai 


‘Us `  . (Defendants) 
Shah Hazarath Saib .. = ..  - ..- Respondent . 
‘(Plaiatiff). - 


Makomedan Law— Transfer of property for a term in len of ae 
validity of—Not a gift of life estate. : 

- A transfer'of property to a Mahomedan'lady for a term (heré for hes tige) 
by the ħusband in consideration of dower must be regarded as a sale and net ag 
‘a gift of a life estate [Seksba Begum v. G. Atchammal, Ghulam Mustafa v 
Hurmat2, Abbas Ali Shaikdar v; Karim Baksh Shaikdar® referred te] and. 
such a transaction is unimpeachable uader the Nahomedan Law. `> - 


Second appeal from ‘the decree of the Temporary Subordi- 
nate Judge’s Court, South Canara, in A. S. No 129 of 1908 pre- 


‘sented against the decree of the Court of the District: pat of 


Kundapur i in O. S. No 468 of 1907. 

K. V. L. Narasimham for appeilants. 

E. Narayana Row for respondent. 

K. V. L. Narasimkam :—Life grants are unknown to 
Hanafi Law. Shafeis are a branch of Hanafis. Unless the 
contrary is shewn it must be taken to be their law. At p. 122, 
AMEER ALI'S Muhammadan Law, Vol. I (3rd Ed.), he says that 
Shafeis held diferent viewson the subject at different times. Mr. 
Justice ABDUR RAHIM, at p. 122 of his book on Muhammadan 

* S. A: 334 of Igro. Toth Seteni ber, 1911. j 


I. - (1868) 4 M. H. C. R. 115. 2. (1880) I,L.R.2 A. 854: 
3.. (1908) 13 C, W, N. 169: . 
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Jurisprudence, says that a life grant becomes au absolute grant 
‘under the Hanafi as well as Shafei Law, at p. 300. Abdul Gafur 


v. Nigadin is a Shafei case, and there is the observation. ot the’ 
Privy Council that life grants are not known to Mahomedan . 


Law. Counsel cited also Afussamat Humeeda Mussamut Budlun?; 
Haji Mahamed Faiz Ahmud Khan, HajiGkulam R kan’; Neaz 
Begam vw. Manztr Akmed Khan +; Sokaura v. Sahib ®. 

.K. Narayana. Row, Submitted that this was not a gift 


at all but a transfer for consideration to which the condi-° 


tions attaching to gifts do not apply—Saheba Begum v. 


Atchamma 5; Ghulam Mustapha v. Hurmat; Abbas Ald 


Shatkdarv. Karim Baksh Shatkdar 3; AMubarik Karim v. Nissa %} 
Nazir-ul-Hag v. Faiyaz- uk Rahinan ai Or it is a mere gift of 
the usufruct which is. valid under the .Mahomedaa Law. - See 
Mr: Justice ABpUR RanIM’s book on Afuhkammadan ¥urisprud- 
ence, p. 301, and-In-the matter of the Petition of Kala Akmad**, 

The Court delivered the following . 

JUDGMENT :—The question in this case is whether the 
plaintiff, the son of a Muhammadan named Shak Nurullah, is 
entitled to succeed to certain properties as heir on the death of 
Doslkum Bibi, Shah Nurullah’s wife, in whose favour he 
exectited the instrument which is marked as Exhibit I. Àc- 
cording to the. terms of the document Doolhum Bibi, the 
wife, was to enjoy the property till tie end of her life, pay- 

ing the assessment thereon - but- was not entitled te alienate 


it. It was executed in consideration of dower due te her. On ~ 


her death the property was to go to the heirs of Shak Nurullah. 
It does not purport to be a deed of gift. The defendants, the 
daughter’s daughters of Doolhum Bibi, who claim umder a deed 
of gift executed by -her, contend. that . she acquired an ab- 


solute right to the- properties transferred: to: her under Exhibit Z. 


The Subordinate Judge decided the question with reference 
to the law of gifts governing Mahomedans. He was of opiiiion 


that it was not shown that according: ‘to the Shafei School- 





(1892) LL.R. 17 B. (F.C) ‘2. (1872) 17 W.R. 525. 


I. 

3 (1881) 8 I.A. 25. T ge (tgtr) rr IC. 534. 

5. (T911) II ILC. 513. 6. (1868) 4 M.H.C.R. 115° 
7 (1880) LER. 2A. 854. 8. (1908) 13 C.W N. 160. 

9: (1910) TLR. 33 å. a © 1o. (1911) LUR. 33 Ar 457. 


(1908) LIR. 30 A. 339 
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Piso: of Mahomedan Law, by which admittedly the parties: were. 
Hazarath governed, a gift for.life should not be made. .Before us | 
Saib the appellants’ counsel contends that a life estate given to. 
a Mahlomedan under a deed of gift would enure as an abso- 
lute estate according to the Shafei School of Law. A pas- 
sage from Mr. Justice Abdur R ahim's Law Lectures on Muham-, 
madan Jurisprudence was relied on in support. of the contention.. 
We, however, consider it unnecessary to decide this question be- 
cause, on the correct construction of Exhibit J, we are of opinion 
that it must be regarded not as a gift but as a transfer of proper- 
ty for a term for consideration. Ithas been decided both by 
this court and by other High Courts that a transfer of property. 
to a Mahoinedan lady for a term by her husband in considera- 
tion of dower must be regarded as a sale—see Sahiba Begum v. 
G. Atchamma’, Ghulam Mustafay. Hurmat?, Abbas Alt Shaikdar 
v. Karim Baksh Shaikdar® and also BAILLIE'S Di gest,p. 122. Such 
a transfer was regarded as unimpeachable i in. Mubarak Karim v.’ 
Nissa.* There is nothing in the Mahomedan Iaw, so far as 
we are aware, against. the legality of such-a trausfer. On this 
ground we think the decree of the lower appellate court is right” 
and dismiss the second appeal with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
„Present :—Mr. Justice Abdur Rahim and Mr. Justice Phillips. 


Mahalakshmi Amma and another ae Appellants*® 
v. ; ; ; (Plaintiffs) 
Lakshmi and others .. Respondents 
: (Defendants). 
Mahalak- Landlord and tenant—Forfeiture Jor non-payment of rent—False plea of 
shmi gence discharge—FPeriod of grace—No reliej. 
Lakshmi ` Forfeiture for non-payment of rent when a period of grace: is provided for In 
the lease cannot be ordinarily allowed, especially when the tenant falsely pleads’ 
discharge. j 


Second appeal from the decree of the Temporary Subordi- 
nate Judge’s Court of South Canara in A. S. No. 394 of 1908 /pre- 
sented against the decree of the Court of the Pisa Munsif of 
Mangalore in O. S. No. 446 of 1907. 





* S. A. 1073 of Igr0. 14th September, 1911. 
I. (1868) 4 M.H.C.R. r15. 2. (1880) I.L.R. 2 A. 854. 
3: (1908) 13 C.W.N. 160. 4- 9I) ILR. 33 A. 421. 
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Tn this case, the plaintiff (the landlord) sued the defendant, a 
mulgeni tenant, for reċovery of possession on the ground that the 
defendant had forfeited his lease by committing default in the 
payment of reat. The lease provided that the rent should be paid 
within the sth March of each year, in default-at least within the 
15th of June, in default even then, the lease Should be forfeited 
and the ‘tenant was to lose his improvements. The defence 


pleaded discharge which was. found false and the District f 


Muusiff decreed delivery of possession to the plaintiff. 
On appeal the Sub-Judge held that a period of grace would 


not absolutely preclude the court from relieving forfeiture but it 


was open to the court torelieve when the period of grace allowed 


is not reasonable; that in this case the period of gracé was not 


reasonable ; that the clause as to improvements ‘also made ‘it clear 


thatit was Penali; ; and. on’ all these grounds relieved against 
forfeiture and dismissed the plaintiff's suit. Hence the appeal. 


B. Sttarama Rao for appellants 
H. Balakrishna Rao for respondents 
B. Sitarama Rao :—The principle on T relief is 


granted is only tn terrorem. The clause as to forfeiture is 
inserted only 2 ¢errorem and therefore ought to be relieved against; 
this principle can have no application when the parties them- 
selves have fixed a time by way of grace within which the default, 
if any, is to'be set right. Reasonableness of the period is imma- 
terial ; even if it i is, here the parties did not question it in the first 
court. . It was, the court in appeal that made the case for them. 
Moreover the; period allowed here i is 3 months while 5. T4, T. 
P. À. allows, only 15 5 days—Naratna Natker v. Vasudeva Bhatta i 
Nariyáni Kamti v. Handu Shetty? ; . Adhiragi Shetty v. "Billa 
Tampe. a 

~ FA, Balakrishna Rao submitted that-the courts jurisdiction 
cannot be taken away by a` period’ of grace having been’ 
‘allowed and relied ‘upon Marans v. Sanabhoghe* ; ; Itmmar a 
Purantk y. Kuppa Gouda * i ae a Saa 

The Court delivered the following =t > Og 


. JUDGMENT :—We think in this case the bva appel- 
Jate court was wrong in reversing the judgment ofthe. District, 


I. (i903) I L R. ‘28 M. 389. - > * 2. (1901) 1§ M. L.J. 210 
3. (Iī910) 20 M. L: J: 944 |g + 4. (1883). I. ©. R. 6M. baz. 
. §.> (1865) 2 B. H. ©, R. 66. | 
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Munsif whieh granted a decree for ejectinent. The defendants 
failed to pay rent even within the period of grace allowéd to 
them in the lease and falsely pleaded discharge. in, answer to the 


suit. The cases Naréyana Natcker v. Vusudeva Bhatia, 


Yerranna 
Ve 
Kannamina. 


Narayana Kamti v. Handu Shetty? and Adhiragi Shetty v. Billa 
T: yampu? lay down that, when a period of grace is provided for 
and payment is not made within that period, forfeiture 


should not be relieved agaiust. The reason for the rule is that 


a clause for forfeiture i is regarded iu-equity as a penalty and when 
the tenant is given further time in’ the lease itself it cannot 


ordinarily be said that the condition of forfeiture on non- pay- 


ment within. the'further period’ was intended to be in terrorem. 


It also appears in this case that the defendants did not ask 
to be relieved against ferfeiture in the first court but insisted on 
their plea of discharge. 


We therefore reverse the judgment of the lower appellate 


court and restore that of the District Munsif with costs in this 
court aud the courts below. 


—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


i 


Present :—Mr. Justice Abdur Rahim and Mr. Justice Phillips. . 


Sretvadhu Yerranna , “Sa Appellant* 
v. (Plaintif) 

Pontiva Kannamma and others ` ... Respondents 
> (Defendants). 


Inam—Resum plion, efect of—Extinguishment oj incumbrances—Jadaba 


‘service—Madras Regulation VI of 1831. 
Resumption of an inam consists , in putting an end tö the grant and. 


remitting the services and requiring ‘the holders to ` pay. full assessment ; and 
consequently resumption of inam lands im possession of- mortgagees does not 
extinguish the mortgages. 
- dadaba (bearer) service isa personal service and inams in i a of that 
Service are not covered by Regulation VI of 1831, 
Second appeals from the- decrees of the Temporary Subor- 
dinate Judge’s Court of Vizagapatam in A. S. Nos. 113, 120, 121 


and, 112, presented against the decrees, of the Court of the District 


Munsif of Chodavaram in O. S. Nos. 41, 45, 43 and 44 





respectively. 
* S.A; Nos, 1569 to 1572 of 1909 ~ . Iath September, 1911., 
I. (1903) I.L.R- 28 M. 389. 2. (Igor) 15 M.L J. 210. 


$ (910) 20 M. L. J. 944.. 


¢ 
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* S- Srinivasa Atyangay for appellant. a 
V. Ramesam for respondents. . ; ' Kannamma. 
The Court delivered the following 
JUDGMENT In S. A. No. 1569 of tgog the plaintiff 

(appellant) was the vendee of the sth defendant and 6th defendant’s 
deceased husband, who held the plaint lands as Service Inam- 
They mortgaged the lands to defendants 1'and 2 in 1892 and in 
1898 Government resumed the inam and imposed full assessment. 
On the strength of his sale-deed patta was transferred in plaintiff's 
name. ok 
Two main questions are raised in this appeal. It is first 
contended that the resumption by Government put an end to 
all prior eucumbrances and thatthe issue of a ryotwari putta- 
amounted to a re-grant. Admittedly Government have actually re 
sumed possession of the land, which was in the possession of the 
mortgagees from the date of mortgage. We think, therefore, that 
the so-called resumption did not operate to extinguish prior 
incumbrances. In a somewhat similar case of resumption 
by a zemindar the Privy. Council remarked: “ The resumptio > 
consists in putting an end to the grant, remitting the services and 
requiring them to pay the- full! assessment.” It does not appear 
that an absolute dispossession was either attempted or intended in 

Umade Raja Raja Bommaranga Bahadur v. Pemmasawmi Venka- 

tadrt Naidu?. A similar view was taken- in Gunnatyann. Kamat. 

cht Ayyar® and by the Full Bench j jn Lakshmipatt v. Bommireddt- 
galli Chelamayya* in the case of enfranchised inam. The case 

Ekambara Lyer y. Meenatchi Ammal* is only an authorityin cases 

of forfeitixre bya tenant and: is inapplicable‘ there. We must — 

accordingly find this point against | the appellant.. ee 

The second contention is that the moftgage to. defendants I 
and 2 was invalid, the inam being inalienable under S. 2 of Regu- 
lation VI of 1831. This point was not taken in the first court,but 
was raised in the lower appellate court, because first defendant 
had proved in the trial that the orginal grant had been made 
for Jadaba (bearer) service and also for Kattakalva (repairs of 
channels) service. This plea had been put forward as an argu- 
ment against the validity of the resumption by Government, and 


I. (1858) 7 M. LA. 128 at 142. 2. (1902) I.L.R. 26 M. 339. 
. 3. (1907) LLR. 30 M. 434. 4. (1903) LL.R. 27 M. 401, 
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Vertaina the applicability of RegulationVI of 1831 does iot appear to have 
Kaifuumina been considered in that court. It has been found thatthe original 
grant of the plaint inam, which was before the Inam Settle- 
ment; was for both services, and no doubt Kattakalva service 
parlakes. of the nature of a. public service. In recent, times, 
howevet, we find that the inam has been treated as one purely 
for Jadaba service. It was so treated by Government on. resumption 
and it was so treated by plaintiff į in his plaint. S. 2 of Regulation 
VI of 1831 runs as follows :!‘ All emoluments. derived from lands 
which have been annexed by the State of hereditary village and 
other officers of Revenue and Police Departments * * * are 
inalienable.” Even if it can be said that the Kattakalva service 
is rendered by the holder of- such an office, which is very 
doubtful, the .Jadaba service is undoubtedly a personal service | 
and outside the Regtilation, and in this case the emoluments. 
were originally granted for both services and have recently 
been treated .as belonging to the Jadaba ser vice aloe. In our- 
opinion, ‘therefore, plaintiff has failed to prove, that the plaint 
$ land comes within the provisions , of Regulation VI of 1831. 
We may remark that this is not surprising as no evidence 
was let i in’ on the ‘point, which did not form part of. plaintiff's 
original case. 
In view of the above itis unnecessary to’ decide. whither 
plaintiff's claim is barred by limitation as the alienation: to’ defen* 
oe zand 2 is valid and binding on Plaintiff. 


_ The appeal i is dismissed with costs. ese 


ta 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice 
Alying. i 
Sri Raja Ravu Venkata Kumara Mahipathi 

Surya Rao Bahadur Garu ; ae ES i 

v. aS (Defendant) 

` Sir Raja Ravu. Subbayamma Row < 

_ Bahadur Garu .. Respondent 
"( Petitioner- Plaintiff). 
Mesne brofits— Assessment of—Deductions for public taxes—E ficient 


management, uncollectéd taxes, elc. — Onus. Surya Rao 


In the ascertainment of profits due for the period during which a defendant Subba: 
was in possegsion of plaintiff's lands decreed to the latter; edd, that thedefen- = vamma 
dant, cannot claim any deductions towards (1) any remissions he made voluntarily Row. 
to tenants on grounds of their poverty and failure of crops as distinguished from 
sums, which he may show as irrecoverable from them ; (2) any deductions (CL, 
2$ p. c. paid to the Court Wards in this case) by way of contribution towards a 
Specially: effeetive mode of management adopted in his own interests ; (3) or 
anything as ungollested ‘rent. . 


The onus is in the'first instance on the plaintiff to prove the- amount of 
mesne profits, from his property, but if the defendant has it in his power to 
prove separately the income derived from plaintiff's property as distinguished 
froni his own, the onus. will be shifted on to him. : : 


Obiter :—Ordinarity in calculating mesne profits, the person in possession is 
entitled to deduct the public taxes like the water.tax paid by him to Government ; 
but where he is entitled to recoup himself by collecting it ftom the ryots in actual. 
cultivation of the land and it 1s admitted he took muchilikas from them for the 
purpose, no Such deduction can be made. 


Appeal.from the order of the Court. of the Subordinate. 
Judge of Cocanada in E.P. No. 67. 0f 1909 in O.S. No. 25 of, 
1899. 

C R. Teruvenkatacharir for appellant.- o- 


M. V. Ratnam Natdu, K. Srinivasa Atyangar and “m 
Purushottam Naidu for respondent. 


The Court delivered the following 


JUDGMENT :—This execution appeal relates to ier mesne 
profits of certain lands for which the plaintiff obtained a decree 
against the defendant. While the litigation for the possession of - 
lands-was going on the defendant’s estate was managed by the 





tA. A. O. 223 of Igo9. i Jst September, IQI. 
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Gourt of Wards, the defendant being then a minor. The disputé 
relates to thë mesne profits of Faslis 1306 to 1315 inclusive. The 
appellant is the defendant and the plaintiff has putin a memo- . 
randum of objections in which she impeaches the correctness of 
a portion of the order of the lower court. 

The appeal relates to three points, The first of these raises 
the question whether the defendant is entitled to deduct the 
water-tax paid by him to Government while he was in possession, 
in calculating mesne profits due to the plaintiff. There is no’ 
doubt that ordinarily in calculating mesue profits | public 
taxes paid by the person liable would be - deducted, but 
in this case. the defendant was entitled to recoup himself 
by collecting: the tax from the ryots in actual cultivation’ 
ofthe land, and it is admitted that as a matter of fact 
the Court of Wards took muchilikas. from the ryots agree- 
ing to pay the tax. A portion of the tax payable by the 
ryots was remitted by the Court of Wards, and ‘the |” question for 
decision is whether the defendant is entitled to credit for the 
amount so.remitted. It was at first stated to us that the amount 
in question was written as irrecoverable: from the ryots, but on 
examining the evidence as given by defence: witnesses Nos. 2, 3° 
and 4, we find that as a matter of fact what happened was that 
the Court of Wards remitted a portion of the amount payable by: 
the ryots. It does not appear that the amount in question was 
remitted on the ground that it was irrecoverable. The wit- 
nesses Say that as the ryots were poor and asthe crops failed, 
the amount was remitted. This would. be no justification for the 
remission to the defendant as against the plaintiff. It is there- 
fore untiecessary to consider whether, if-the Amount were actually 


. irrecoverable from the ryots, the defendants would be ‘entitled to 


credit for it. Mr. Tiruvenkatachariar contends that i in any event, 
the defendant, who was a minor during the years in question, 
could not be made liable for more than the amount actually re- 
ceived ‘whilst the estate was in the possession of the Court of 
Wards.. But this question was not raised either in the lower 
court or even in the grounds of appeal to this court, and as it is 
impossible for us to say that, if the question had been raised, the 
plaintiff might not have had au answer to make to it, we have re- 
fused to allow:.the matter to be argued. ‘The Subordinate 


Judge accepted the view of the Commissioner and based his 
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judgment on the ground that as the defendant took possess- 


ion of the land which the plaintiff was entitled to have in 


her possession, she cannot claim credit for the water rate 


paid by him. But in.the view we take of the case it is unneces-_ 


sary to consider the correctness of this position. As we have 
found that the defendant has not shown ‘that the whole water 
rate paid by him to Government could not have been- collected 
from the ryots, we must disallow the appellant’s contention. 

` The next point raised relates to the question whether the 
defendant is entitled to deduct the commission of 2% % paid to 
the.Court of Wards under the Standing Orders of the Board of. 
Revenue for the expenses of management over atid above the 
cost of the establishment employed separately for the Pittapore 
Estate. The Subordinate Judge was of opinion that the defen- 
dant.was not entitled to this deduction.. There is no doubt that 
the management by.the Court of Wards must have contributed 
considerably to efficiency, but it is difficult to hold, that the de- 
fendant taking possession of the-plaintiff’s property is entitled 
to ask her to contribute towards a specially effective mode of ma- 
` nagement adopted in his own interests. We are of opinion that the 
‘Subordinate Judge was not wrong in disallowing the commission. 
The third and last point raised in the appeal relates to a small 
sum of Rs. 256 which the defendant claimed a deduction of as 


uncollected rent. We see no reason to differ from the view taken, 


by the Subordinate Jndge that the defendant ‘is not entitled to 
credit-for it. We must therefore dismiss the appeal with costs, 
The memorandum of objections relates -to the correct amount of 
mesne profits which the plaintiff is entitled to recover for the 
Vemavaram village. A portion only of this village was included 
in the grant to the plaintiff made by the late Raja of Pittapove. 

. The remainder of the village was the property of the éstate. 
The Court of Wards took possession of the whole village when it 
assumed management.of the estate. The evidence shows that 
the lands in the whole village were leased together without any 
distinction betwecn what belonged to the plaintiff and what 
formed a part’ of the estate. This continued to be the case until 
a division was made in erection of the plaintiffs decree 21.5 
possession was delivered to ker of her portion. The Stbordi- 
nate Judge has allowed the p'si: iff for the teu years in aues- 
tion a sum of about Rs. goo a ycar. The plaintiff claims that she 
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is entitled to profits at the rate of about Rs. 1,5Co a year. Exhibit 
LII seties,' the Amarakom accounts for Faslis 1306, 1309, 1313) 
shows thatthe income during those years was: between Rs. 2,8c0 
and 2,900 for the whole village ; ; aud-the- account Exhibit VI 
shows that that was the the amount of income practically 
during the whole ‘period i in question. These accounts, however, 
do not enable us to fix the income of the portion belonging to the 
plaintiff. There is general evidence on the side of the defendant 
that the lands of the plaintiff and of the defendant were nearly 
equal in quelity. The Subordinate Judge, accepting this view, 
proceeded on the footing that the total income must be rateably 
divided betwéen the plaintiff and.the defendant according to the 
average belonging to each. The plaintiff contends that’ this 
view is wrong and strongly relies on-the fact that immediately 
after delivery was madeto the plaintiff of her portion of the 
village she was abie to lease-it for about Rs. 1,500. Exs. Fand G 
series are the muchilikas for Faslis 1316 and 1317 and they 
apparently bear out the plaintiff's conténtion that she was able to 
teat her lands for Rs. 1,500. The eleventh defence witness who 
isthe kurnam of the village, in cross- examination by the 
plaintiff, said that the income in Fasli 13.6 of the defendant’s 

section of the village was about Rs. 1,400. This, added to the 
amount for which the plaintiffs portion was leased, brings 
up the toal income of the village in Fasli 1316 to about 
Rs. 2,900 which is the amount shown for the previous 
years by the defendant's . accounts. This is strong evid- 
ence to ‘show that the muchilikas taken by the plain-. 
tiff for 1316 were not got up for the purpose of helping her 
to swell the amount of mesne profits which she might be 
able to obtain in execution of the decree. The accoun's show 


‘that there was practically no change in the income of the village 


from the year 1306 to the year 1316 and the income of the res 

pective portions belonging to the plaintiff and the, defendant in 
1316 maybe taken as prima factie evidence of the proportion in 
which they were entitled to the income of the village in previous 
Faslis. See Bhawance Deen Sahoo & another v. Mokun Sahoo, 

It was open to'the defendaut, „and we are inclined to think it 
must have been in his power, to show what the actual income of 


p (1869) 1. NeW.P. H. o. R. 273. 
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the-two secticns of the village was in previous years. He has 
not adduced any such evidence. Although the onus of proof lay 
in thé first instance on the plaintiff, “tue statement ‘made by the 
kurnain i in cross-examination must be’ taken to lend strong sup- 
port to. theiplaintiff’s case that the: income of her section was 
Rs 1,500, more or less. The plaintiff lias not got much evidence ‘to 
prove the precise amount due to her. But we think, having re- 
gard to the kurn un’s evidence already referred to, that she is 
entitled to net lessthan Rs. 1,400 a year, We shall therefore add 
to the amount allowed by the Subordinate Judge Rs. 500a year, 
forthe imesne profits for each year or Rs. 5,090 inall. We 
modify the order of the Subordinate Judge as indicated above. 
The- -appellau will pay three-fourths of the respondeuts costs of 
the memorandum of objections. 


IN THE HIGH COURT OF F JUDICATURE AT MADRAS. 


Present :—Mr. re Justice Sundara Aiyar and Mr. Justice 
Ayling. i a oe 
” Mathunsa Rowthan & others Ji Appellants* 


v. (Plaintiffs) 
3 Apsa Bin OY dete .. Respondent 


i (Defendunt No. 3). 

Execution sale—Purchaser’s rights—Stranger purchaser—Value of im- 
provements by purchaser—LEviction—Good faith—Test—Caveat emptor. 

. Ifoue enters upon land as a stranger purchaser in execution sale and 
effects improvements thereon, he is entitled to compensation therefor upon 
a reversal of such judgment and sale irrespective of any question of his 
bona fides. .Zain-ul Abdin Khan vw, Mahammad Ashgar Alikham 1 ex- 
plained Mallıkajun v. Narhari2 referred to. But even if the proposition s> 
stated is too broad and good faith must be proved on the purchascr's part 
in making the improvements, the good faith required-does not go beyond 
an honest belief in the purchaser in the validity of his title. 


Where i: was merely found by the lower appellate court that the auction 
purchaser in execution sale effected the improvements after an appli- 
cation was put in to set aside the decree for fraud, and there was no alle- 
gation that the auction purchaser was aware of the nou-service of the 
notice which constituted the fraud :— 

Held -—That there was no duty on the part of the purchaser to make 
due inquiries regarding the regularity of the sale proceedings and that he 
was entitled on eviction to the value of the improvemeuts he has effected, 

Obiter:—There is no covenant for title implied in a court sale, fe, 
the auction purcbaser takes only the interest in the property sold, which 
his judgment-debtor had iu law at the time of the sale. The scope of 
the doctrine does not extend to the consequences of defects or irregulari- 
ties-in the proceedings leading up to the sale, which might render it void 
or voidable. 





* 5. A. 305.0f 1910. 20th Septeim ber Igrr. 
I. (1887) LL.R. 10 A. 166, 2, (1901) LL.R. 25 B. 357. 
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S. 51, Transfer of Property Act, is alsó inapplicable toa purehaser fit |. 


court sale, 
Sécond appeal from the decree of the District Court of 


TanjoreinA S No. 80 of rgo9, presented against the decree of the 
Court of the District Munsif of Tiruvalur in O.S. No. 248 of 1907.- 


T. R. Ramachandra Aztyar for appellant. 

T. V. Seshagiri Atyar for respondent. ' 

T. R. Ramachandra Atyar:—The purchaser is entitled ‘to 
the value of improvements effected by him bona fide. He had 
a good title till it was displaced by an order of court.’ His 
case comes within the spirit of S. 51, Trausfer of Property Act. 
American Encyclopedia, Practice and Procedure, VoL. 22, p. 21.. 
He relied upon Kandarpa Nath Ghose v. Fogendra Nath Bose; 
FREEMAN on £xecuiton, p. 212; MOYLES Commentaries on 
Fustinian’s Institutes, P. 209. 


T. V. Seshagiri Atyar :—It is only a bona fide purchaser that 
is protected from the consequences of a reversal—Zatn-ul-Abdin 
Khan v. Mahammad Ashgar Alikhan?. There is no bona fides 


without due inquiry Adloy Churn Ghose v. Attamoni . Dassee?; 


Ramsden vw. Dyson 4; the observations of Kings down, L.J. An 
alienee from the widow with notice of the infirmity of her title 
is not entitled to-improvements—Vrijbhyvandas v. Dayaram’. 


T. R. Ramachandra Atyar cited Nanjappa Goundan v. 
Peruma Goundan® where negligence had been held consistent with 
bona fides and referred to the definition of good faith in the 
Geveral Clauses Act, S. 3, Cl. (20). 


The Court delivered the following 


JUDGMENT :—In the suit which gave rise to this second 
appeal the plaintiffs claimed to recover from the defendants 
Rs. 809 as compensation for improvements made by them while 
they were in possession, as atiction-ptrchasers, of a house from 
which they were subsequently ejected by the defendants, The 
h use belonged to one Johnsa Levvai and one Ramachandra 
Sastriar. These two persons mortgaged the house to one Samboo 
Ammal, the 4th defendant in the suit. The latter instituted 

I. (1910) 12 C.L.J. 391. ` 2. (1887) L I, R; 10 A. 166 (P. C) 


3. (1908) 13 C. W. N. 931. 4. (1847) L. R. E. & I. tH. L. 129. 
5 (i907) I. L. R. 32 B. 32. 6. (1909) I. L. R. 32 M. 530. 
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a suit on the mortgage to-which the defendants Nos, 1 to 3 in ‘onl 
this suit were made pasties as heirs of Johnsa Levvai; defendants v. _ 
Nos. 1 and 2 being his widows andthe 3rd defendant his Apia Bin, 
daughter. A decree was obtained on the mortgage and the 
properties were brought to sale. The plaintiffs became the pur- 

chasers at the sale and obtained possession of -the house on 

the 7th August 1903.. The 3rd defendant was a minor. while 

the suit was going on and was represented: by his uncle as 
guardian ad- litem. Notice of the execution proceedings was 

issued to him. ‘The. process server could not find him: as he 

had left for one of the islands beyond India. The process 

Server's return stated that the 3rd defendant said that she had 

attained majority and was competent to accept service herself and 

received a copy of the notice. The process server, in addition, 

affixed the notice tothe outer door of the house where the 
guardian ad ltem used to reside, in token of serving it on him. 

The executing court apparently considered this service sufficient, 

for it proceeded to sale without taking any further steps to serve 

a notice onthe guardian. After the plaintiffs had been in posses- 

sion for about 15 months, the 3rd defendant’s guardian ad.litem 

put in an. application on her behalf to set aside the ‘sale on the 

ground of fraud. His application was dismissed by the District 
Munsif’s Court aud by the District Court oi appeal. But on 

second appeal the High Court set aside the sale on the ground 

that the 3rd defendant had not been properly represented: in the 

said proceedings as her guardian ad ¿ifem had not been properly 

served with notice. The 3rd defendant subsequently obtained 

an order for re-delivery of the properties. 


- The questions raised in the issues, so far as they are relevant 
to-this second appeal, were whether the plaintiffs as purchasers 
in court auction could claim the value of theimprovements made 
by them, and whether, if they could do so-at all, they were entitled 
to succeed in the circumstances of this case, that is, whether they 
made the improvements ġona fide and without notice of the circum- 
stances invatidating the sale. With regard to the nature of the 
improvemznts made, the District Munsif’s finding goes to show 
that they were accessory and urgent repairs required to 
make the house habitable. The District Munsif found that 
the plaintiffs were not guilty of. any fraud and that they made 
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the improvements before the guardian ad /fem took steps to Set 
aside the sale. He considered the plaintiffs entitled to recover’ the 
value of the improvements made ‘by them ‘and awarded them ` 
Rs. §12-1-6, making the amount recoverable by sale of the propetty 
tt case’ “of. non-payment. 7 


On ‘appeal the District Judge held that. the improvements were 


“made-after the 3rd defendant’s gitardian’s application was put 


‘iy and the plaintiffs had thereby been put on inquiry as to their 
position, He held also.that the sale was held. ‘thout jurisdiction 
„On account of non-ervice of netice on the 3rd defendant’s guardian 
ad litem and was void: He was of Opinion that the principle 
of S, §x of the Transfer of Property Act, could not’ be applied to 


` an auction purchaser to whom the Principle of caveat emptor would 


.be applicable,- In the result, he reversed the decree of the District 
Munsif and dismissed the plaintiffs suit. The plaintiffs have pre- 
ferred this second appeal to this court. 

Mr. T. R: Ramachandra Iyer, thie learned vakil for the rst 


_.appellant,contends (1) that tlie finding of the lower appellate court 


-as to the timè whén the improvements were made does not show 
that.the plaintiffs did not act in good faith in making the repairs 
and improvements and that t was sufficient that they acted 
honestly in the belief that tke ‘proceedings prior to the sale to 
which they themselves wame no parties were conducted ‘by the 
court regularly and properly ; (2) that the principle of caveat 
emptor Was no bearing on the question of a purchaser’s right to 


` recover compensation for improvements made by him before the 


sale is set aside. He also impeached the finding of the Distsict 
Judge as one not based on a proper consideration of the whole of 
the evidence on record, ` 


For the respondent it is argued that as the rule of caveat 
emptor applies to an atiction-purchaser he must be taken to buy 
with all risk, whether arising from irregularity in the conduct 
of the sale or defect of title in the judgment-debtor or otherwise, 
ana that he could not, under any circumstances, claim any com- 
petsation for improvements ‘made by him, and secondly, that in 
any Case it was the duty of the plaintiffs to make 
inquiries regarding the regularity. of the sale proceedings. 
When. the.sale was questioned by the guardian and as the im- 
provements were found by the District Judge to have been made 
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feart the inception of the proceedings to set aside-the | sale,. the Mathuisa . 


he , È ane . ON i 
plaintiffs could not sustain their claim in this case. at: 
: A $ . é ben iN. 
We are bound to accept in second appeal the finding-of the : 


District Jadge that the plaintiffs had notice-of the application. 
to set aside the sale before they made the improvements and we 
must deal-with the caseon that footing. - The question -of an 
auction-purchaser’s right to improvements made by him while 
in possession as such purchaser and thecircumstances under which 
he would be entitled, if at all,to compensation, is one of consi- 
derablé importance. No authority,-either Indian or English, 
has been cited to ws, uor are we aware of any directly deciding 
the question. The principle of caveat emptor has, in our opinion, 
no ‘application to this case. It is no doubt well .settled that 
there is-no covenant for title implied ina court-sale. -But this 
meaus nothing more than that the auction-purchaser takes only 
the interest in the property sold, which his judgment-debtor had 
in law at thetime of the sale. The scope of the doctrine does not: 
extend to the consequences of defects or irregularities in the 
proceediugs leading up 19 the sale, which might render it void or 
voidable. 

Section 51 of the Transfer ar Property Act, it need liardly be 
said, is also inapplicable to a purchaser at a court sale. The 
rights ofauctiou-purchasers in ex:cution-sales held by courts are 
favoured by the law in the interests both of the judgment-debtors 
and judgment-creditors. It may be taken to be well established 

‘that the reversal of'a decree for money, in pursuance of which 
a sale of the judgment-debtor’s property has been held, would 
not by itself vitiate’ the sale, except where the purchaser ‘is 
the judgment-creditor himself. In: Zatn-ul-Abdin Khan v. 
Mahammad Ashgar Altkhan’, the question was decided by the 
Judicial Committee of the Privy Council. In that case some of the 
purchasers were the decree-holdars themselves, ` while whe others 
were strangers, tothe decree wpon which execution issued and 
were bona fide purchasers. The High Court of Allahabad had dis- 
missed the suit against both sets of purchasers—that is, both those 
who were the decree-holders and those who were not. But ihe 
Privy Council held that ‘‘thereis a great distinction between 
the decree-holders who came in and parchased under their own 
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deeree, which was afterwards reversed on appeal, and the onn 


- fide purchasers who came in and bought at the sale in execution 


of the decree to which they were no parties and at a time when 
that decree was a valid decree, and when the order for sale was 
a valid order.” A great distinction has been made between the 
case of Jona fide purchasers who. are ne parties to a decree at-a 
sale under execution and the decree-hoiders themselves. The 
purchases made ‘by the latter class were held good. It is not 
quite clear whether their Lordships meant to lay down that 
stranger-purchasers, in order to be entitled to protection, should 
make their purchases dona fide or not. Their Lordships refer to 
a passage in Bacon’s Abridgment, which does not seem to lay 
down any such requisite. The passage is in these terms: “Ifa 
man recovers damages, and hath exetution by fiert factas, and 
upon the fer? facias the sheriff sells to a strangera term for 
years, and atter the judgment is reversed, the party shall be 
restored only to the money for which the term was sold, and not 
to the term itself, beeause the sheriff had sold it by the command 
of the writ of fer? facies” The ground of the protection, accord- 
ing to this passage is that the sale is held in pursuance of an 
order of court while that order stands good. Possibly their Lord- 
ships meant no more than that purchasers who are ‘no parties to 
the decree are therefore oza fide purchasers, as opposed to those 
who are parties to the decree, See Malikarjun v. Narhart. 


This is-apparently the view which has been taken in some 
of the more recent Indian cases where it was held that third 
party purchasers cannot be deprived of their purchase when the 
sale is held while the decree stands unreverséd. See Poresh 
Nath Mullkk v. Haricharan Dey.2 Inthe American Cyclopedia 
of Law and Procedure, Vol. 22, p. 21, the writer of the article 
on ‘Improvements ’ states the rule to be followed thus :—“ If 
one enters upon land under a judgment and order:for a convey- 
ance thereof and makes permanent improvements, he is entitled 
to compensation therefor upona reversal of such judgment 
and order.” It would, in our opinion, be not wrong to hold 
that the protection of the interests ofthe judgment-debtors and 
judgment-creditors alike would be best served by acceptiug this 
statement of the rule, without any inquiry as to the bona fides 


I, (1901) I,L.R. 25 B. (P.C) 357 2. (I9II) 14 C.J. 300. 
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of the purchasers inaking the improveméuts, especially when the 
sale has been confirmied by the cout under the provisions of the 
Civil Procedure Code.’ But even if the proposition ‘so stated 
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should be regarded as too broad and bona fides must be proved ` 


on the part of the parchaser making the improvements, what 
is the test of dona fides required in such cases? The learngd vakil 
for the respondént contends that in accordance with the view of 
the District Judge, that if the purchaser is put ou inquiry regar- 
ding the facts leading up to the sale, he is bound to ‘satisfy 
himself by proper inquiry regarding the true facts of the case. 


This is no doubt the equitable rule adopted by the courts where. 


a person takes a transfer from a limited owner of property acting 
beyond the limits of his powers of disposition or from a trustee 


or other person entitled to dispose of property but acting beyond - 


his power. But, in our opinion, this test of ona fides is not 
applicable to all casés. The expression means only good faith or 
‘honesty of dealing.’ See S. 3, Cl: (20) of the Indian General 


Clauses Act X of 1897. In Kandarfa Nath Ghose v. Yogendra 


Nath Bose * and Nanjappa Goundan v. Peruma Goundan? it was 


held that the good faith required by S. sx of the Transfer of - 


Property Act did not involve proper inquiry. In the former case 
Mookerjee and Teunon JJ. heldas follows: ‘ As a general rule, 
in order to entitle an occupant of land to compensation for 
improvements, three things must concur. * * * Thirdly, 
he must have acted in good faith, that is under the honest belief 
that he has secured good title to the property in question and is 
the rightful owner thereof; and for this belief, there must be 
some reasonable ground such as would bar a man of ordinary 
prudence to entertain it”— Steck v. Starr3. ‘(hese principles are 
substantially recognisediu S, 51 of the Transfer of Property Act, 
and are based on obvious grounds of justice, equity and good 
conscience—Jn re Thakur Chander Paramanick.t The principle 


is,as Mr: Justice Story put it in his classicaljudgment in Bright - 


v. Boyd" which has been followed by this court in Dkarmadass 
Kundu v. Anulaydhan Kundu,* that no man should be 
allowed to enrich himself unjustly at the expense of another, and 


I. (T910) 12 C.L.J. 391. 2. (1909) LLR. 92 M. 530. 

3. (1870) I. Sawyer, 15, 22 India Fed. ease ro%4. 

4 (1866) Beng. L. R., (F.B.) 595. 5+ (1841.43) I Story 478, 2 Story 608, 
å 6. (1906) LLR. 33 C. 1119. 
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that consequently where the defendant has made the improve% 
ments in good faith as a bone fide occupant of the land, and in 
the belief that the land is his own, the plaintiff -who obtains the 


' benefit of the expenditure which has increased the value of the 


property, ought to reimburse the defendaut for the expenditure 
so made. The learned Judge observes later on: “No . doubt 
ordinarily the privileges of a holder of property in’ good faith 
cease when he has knowledge or notion of an existing title 
adverse to that under which he claims, but in the present case, 
that principle is inapplicable, because there was a substantial 


. question in controversy as to the true effect of a testamentary 


instrument of an ambiguons character and the occupant 
ought not to be held disentitled to compensation for improve- 
ments unless they have been made after an adverse decision 
against him.”’ It will be observed that the claimant of compen- 
sation did not derive his title in that case through any act ofa 
court. The position of one who does so ought, in our opinion, to 
stand on a superior footing. In the Madras case Munro and 
Abdur Rahim Jj. laid down the same rules They say : ‘ We are 
not prepared to say that good faith within the meaning of S. 51 

of the Transfer of Property Act is necessarily precluded by facts 
shewing negligence in investigating the title.” The right of a 
purchaser under a judicial sale to the costs of improvement made 
by him has been dealt with by Freeman in his book on “ Void 

judicial sales.” He refets to the case of Valles Herts v. Flem- 
ings Heris” Judge Nepton, in his ‘ opinion’ in that case, rested 
himself mainly upon the great judgment of Story J in Bright v. 
Boyd! where a person who has been evicted from land which he 
had held by a' conveyance from an administrator on the ground 
that the administrator had failed to comply with the require- 
ments of law essential to the validity of sale, filed a bill for the 
recovery of valuable and permanent improvements made by him 
in good faith believing that the deed from the administrator 

conveyed a good title to the premises. Justice Story “ after 

great deliberation and research ” gave the complainant the relief . 
prayed for in the bill, and in the absence of any statutory provi- 
sion on the subject held the broad doctrine that “ a bona fide pur- 
chaser for valuable consideration without notice of any defect in 





I. (1841-43) I Story 478, 2 Story 608. 
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Itis title, who makes improvements: and ameliorations upon the 
estate, has a lien or a charge thereon for the increased value which 
is thereby given to the estate beyond its value without them, and 
a court of equity will enforce the lien or charge against the true 
owner who recoveis the estate in a suit at law against the pur- 
chaser”, Judge Nepion observes: “It is quite immaterial whether 
this was done by paying off incumbrances or by making permanent 
and valuable improvements. In either case the value of the inheri- 
tance is increased by the expenditure and, as already observed, 
plainest principle of justice demands that the heir or devisee 
should repay the mouey thus innocently expended for his -benefit, 
to the extent that he has been benefited thereby”. The opinion 
of Judge Story in Bright v. Boyd > is exceedingly learned and 


able, and will well repay careful perusal and study. He traces 


the principle which he applied there to the Roman Law and 
demonstrates by reference to the writings of Cujacius, Brothes 
Grotius, Bell, Puffendorf, Rutherforth and others, and by argu- 
ments which seem conclusive of the question, “ that such princi- 
ple has the highest aud the most persuasive equity as well as 
common sense and common justice for its foundation.” 

The- principle enunciated by Justice Story and adopted in the 
American courts commends itself to us as eminently reasonable 


‘and we adopt it. The writer of the articleon “Judicial Sales” in 


the American Encyclopedia of Law aud Procedure, Vol. 24, 
p. 70, states the law thus: “It is generally held that when the pro- 
ceedings are invalid so that the purchaser loses the land titles to 
which he would have had but for the defects in the proceedings 
he is-entitled to recover back the purchase money paid by him, 
and to be reimbursed for money expended by him for taxes and 
on repairs and improvements.that have increased the value of 
the land.” It will be noticed that good faith is not said to be 
required in the passage though the succeeding statement relating 
to the purchaser’s right to subrogation seems to require good 
faith in the purchaser to entitle him to the amount of liens on the 
property discharged by him. See also M oyle's Institutes of Justinian 
p. 209. 


We feel satisfied at any rate that-the good faith required does: 
, not go beyond an honest belief in the purchaser in the validity of 


his title. The District Judge does not'find that the puichaser 





_ Ty (1841-43) 1 Story 478, 2 Story 608. — 
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was wanting in good faith in this sense but applied a wrong test 
by holding that the purchaser was bound to make due inquiries 
regarding the regularity of the proceedings, The 3rd defendant 
did not show or even allege in her written statement that the 
plaintiffs were aware of the fact that notice of the execution 
proceedings was not served on the guardian ad Litem. S 

We hold, for the reasons mentioned above, that the plain- 
tiffs were entitled to recover compensation for the improvements 
made by them. With regard to the value ofthe improvements 
the District Judge concurs with the finding of the Distriet 
Munsif. 

The decree of the District Judge must therefore be reversed 
and that of the District Munsif restored with costs both here and 
in the lower appellate Court. 


— en 


IN THE HIGA COURT OF JUDICATURE AT MADRAS. 
„Present :—Mr. Justice Abdur Rahim aud Mr. Justice Spencer. 
Kasi Visvanathan Chetty .. be Appellants* 
in A. A. O. No. 99 of r910. 
(Petttioner—and Defendant.) 
Chidambaram Chetty .. in A.A O. No. 139 of 1910. 


n (Pett tioner—ist Defendant.) 

Muthu K. R. Aranachellam Chetty `.. Respondent 
(in both the appeals). 

(Respondent—Plamnti f). 
Service o f summons —Mode ofe fecting service—De fendant absent in foreign 
teritory, y 

Service ought primarily to be made on the defendant personally and 

every reasonable effort should be made to effect such service. But if it appears 
that reasonable efforts have been made to effect personal service but with- 
out success, the Code permits of the suinmons being affixed to the oater 
door of the residence of the defendant, When the officer is justified in taking 
the latter step, such service would not be open to objection. Where the 
officer was informed that the defendant had gone toa foreign teritory and 
that it was not known when he would return, itis not necessary that service 
should be taken to the defendant in the foreign territory, especially when 
the defendant was moving from vilage to village therein. [Abraham Pitlai 


v. Donald Smith: doubted. Sankaralinga Moodelly v. Ratna Sapapathi 
Moodelly2. approved, 


Appeals fromthe orders of the Court of the Subordinate 
Judge pf Ramnad in Interlocutory Applications No. 322 and 367 
of rgro in O. 5. No. 256 of 1909. ; 

#4. A. O. Nos. 99 and 139 Df 1910. Saa “38th. ‘September, T91. i 
(1906) IIR. 29 M. 824- .. 2 (1897). LLR. 21 M. ged. 
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`L. A. Govindaraghava Atyar for appellants. Mapuauatann 
; : y 
C. V. Anantakrishna Aiyar for respondent. v. 
Arunachel- 


L.A. Govindaraghava Atyar for appellants.—There has been 1am Chetty, 
no declaration of sufficiency of service and therefore the service 

by affixture is bad. Venkobachar v. Ragavendra’. Any way, the 
place where the defendant (appellant) had gone to was known 
and therefore notice ought to bave been taken to such place 
and mere sticking up of the notice to the outer door of his residence 
under such circumstances is bad. Sami Pillat v. Krishnaswamt 
Chetty?; Abraham Pillai v. Donald: Smith?. When it is found that 
the defendant is evading service then alone is substituted service 
the appropriate mode of service. 

C. V.: Anantakrishnier relied upon Sankaralinga Mudaly v. 
~Reinasabapa thi Mudaly* where Sami Pillat'v. Krishnsamt Chetty? 
is distinguished. Service personally is not the only ordinary mode of 
service. Affixture equally is, Substituted service is contemplated 
only when one is evading service. When the party’s return to his 
residence early is expected, there is nothing wrong in soupienitg 
affixture of notice the proper service. 

* The Court delivered the following 

JUDGMENT :—We think the-learned Subordinate Judge 
is right in this case. It appears that when the summons 
was taken out on the first occasion the serving officer was in- 
formed by the agent of the defendants that they had gone toa 
village in Puducottah territory and the date when. they would 
return was not known. He then affixed the summons to the 
door of the defendant’s house. This was on the t4th November 
t909. A second summons was issued in January Ig10 and 
again the process server was informed by the agent of the 
defendants that they had gone 2 or 3 days previously to soma 
place in the Puducottah territory and it was not known when 
‘they would return. he peon thereupon again affixed the 
summons to the door of the defendant's house. The court then 
declared the defendants ex parte and proceeded with the suit. It 
is argued on behalf of the appellants that there is no order of the 
Subordinate Judge who heard the case declaring that there had - 
been a sufficient service. But the whole record is not before. ' 





I. (1908) 1 IS M, Ly: J 96. 2 (1897) LLR. 2I M. 417; 
E (1906) LLR. 29 M. 324: - 4. (1897) LER. 21 M, 324. 
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Visvanathan us and the appellauts did not take this objection ‘before 
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the lower Court and there is no statement to that effect in their 
affidavits. We are, therefore, unable to say that this contention 
is well founded in fact. 


Upon the facts of the case, the lower Court was right in 
holding that there was due service of the summons on the 
defendants. No doubt service ought primarily to be made on 
the deferidarits personally and every reasonable effort should be 
made to effect such service. But if it appears that reason- 
able efforts have been made to effect personal service but with- 
out success the Code of Civil Procedure permits of the summons 


_ being affixed to the outer door of the residence of the defendants. 


When the officer is justified ia taking the latter step such 
service would not be open to objection. Here the peon was in- 
formed that the defendants had gone to a village in the territory 
of Puducottah-and he had no reason to disbelieve the statement 
of the defendants’ agent that it was not known when they would 
return and the defendants’ own affidavits show that they were 
about that time. going from village to village in the territory of 


Puducottah. The peon relying on the statement of the defen- 


dants’ Kariasthar was justified in afixing the copy to the outer 
door of the defendants’ residence. Itis’ argued by the learned 


“vakil for the appellants, that summons ought to have been sent 


to Puducottah and he relies on Abraham Pillai v. Donald Smith, 
as authority for this proposition. But S. 89 of the Code of 
Civil Procedure, 1882, on which reliance is placed in that case, 
deals with cases in which the defendants reside out of British 
India and if the learned Judge meant to lay down a general. pro- 
position to, the effect that when summons is taken to a defen- 
dant’s place of residence in British India but he is away ina 
foreign territory for a temporary purpose, then the court must 
act under the section of the Code which lays down the -mode 
for effecting service in a foreign territory, we should, with all 
respect, dissent from such a view. On the other hand, the 
ruling in Sankaralinga Mudali v. Rathnasabapatht- Mudali 2, 
in our opinion, lays down the law correctly. 


It also appears that the defendants knew as fat as back as 
the 6th November 1909, all about the institution of the present 
suit. : ; 

~ The appeals are dismissed with costs. 








he (2908) . I R, 29 M: B24 i 2. (1897) LLR, 21 M. 3244 


PART XIx.] THE MADRAS LAW JOURNAL REPORTS. 981 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present:—Mr. Justice Subrahmanya Aigar and Mr. Justice 
Benson. 


Ponnambalath Parapravan Bavotti Appellants* 
Haji, Karnavan and Manager of the (Defendant and his 
Tarwad and others S8 representatives) 

v, ; 
Karoth Sankaran Nair, Karnavan Respondent 
and Manager of the Tarwad ve (Plaintif) 


Evidence Act. S. 90—Scope of—Presumption, application of, were copy 
only is produced. 

The presumption as to the genuineness of an ancient document ides 
S. go of the Evidence Act can be applied even where the original is not pro- 
duced, but only a copy is produced. [Khetter ChunderMookerjee v. Kketler 
Pant Sreeterutro; 1 Ishit Prasad Singh vw, Lalijas Kuuwar2 followed.] 

Apyeal from the decree of the Subordinate Judge’s Court of 
North Malabar in O. S. No. 13 of 1902. 

The chief point for determination in this case was whether 
the copy of Exhibit Z (the original of which had been lost) 
could be admitted in evidence. The Subordinate Judge held that 
it could, against which this.appeal was preferred. The purport 
of Exhibit Z and. the: observations made by the Subordinate 
Judge on it are given infra 

Exhibit Z purports to bean attested copy of a jenm deed 
executed by Porathe Mampilath Valia Nambiar toan ancestor of 
plaintiff named Ryrappan Nair in Vrischigam 967 (1792). The 
properties conveyed under this deed are described therein as 
appertaining to two temples, Poothadi and Petinhodi, and their 
Boundaries are the following :—East river, South Nalupilama- 
para (Rock split in four) Chirukolatha and Mampilomta Otta 
thenghu, aud North, Mayayakunnu Kallamundri, Kammunda 
(Karii manda) Shoda. The jenm deed comprises some hills which 
are admittedly in the possession of the plaintiff's tarwad to the 
west of the plaint property and consequently the western 
boundary and a portion of the northern boundary will uot 
appear in the plan. The original deed purports to be jn the 
- handwriting of a Mopla, a circumstance which accounts for the 
spelling mistakes to be foundin it. In O. S. No. Sr of 1885 
(Exhibit O), O. S, No. 588 of 1885, (Exhibit 64) and O. S. 
No. 399 of 1897 (W) the original appears to have been filed. 
It was destroyed with the records of the latter suit (Exhi- 
bit X). Without the original I am not in a position to say 

* A. 139 of 1903. gth August 1907. ' 

g. (1880) LL.R. 5 C. 586. 2 (1900) IL.R. 22 A. 294. 
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whether the jerim deed is genuine or not? The Munsiff before 
whom it had been filed had expressed no opinion one way or the 
other, but the District Judge concluded from the silence of the 
Munsif' who decided O. S. No. 588 of 1885 that he had formed 
no high opinion about it (Exhibit 64), The other evidence in 
this case leads to the conclusion that the jenm deed must be 
genuine or at any rate the property is the jenm of the plaintiff’s 
tarwad. This view is also confirmed by the total absencé of 
evidence as to title on the defendant’s side. 


3. L. Rozario for appellant. 
P. R. Sundara: Age aud C: V. Anantakrishna Atyar for 
respondent. 


The Court delivered the following 

JUDGMENT :—Mr. Rozario on behalf of the appellant 
contended that as the Jenm deed. of 1792, of which Exhibit Z 
purports to be a copy, was not produced in evidence in this case, 
it is not competent to the courts to draw any presumption as to 
its genuineness. In support of this contention he relies on 
S. 90 of the Indian Evidence Act; but we agree with the view 
taken in the cases of Khetter Chunder Mookerjee v. K hetter 
Pant Sreeterutro® and Ishir Prasad Singh v. Lallijas Kunwar 2 
that this section should not be construed in the narrow sense 
contended for. 

In the case of Appaihura Pattar v. Gopala Panikkar? 
this court :efrained from expressing any opinion on the point. 
Whether the court.should presume.the genuineness of the last 
document isa matter that depends on the special circumstances of. 
each case ; and having regard to'the circumstances proved in re- ` 
gard to the present document (Exhibit Z) we think the Subordin- 
ate Judge was right in admitting it as evidence and in presum- 
ing that the original of it was génuine. We see no reason to 
distrust the evidence of the peusioned Sheristadar who proves the 
production of the original in 1865 during an escheat inquiry when 
he was a clerk attending to escheat-work in the, Sub-Collector’s 
office. . 

% * + 4. * 1. Æ 

[Their Lordships after dealing with the other. questions 
that arosa in the ease dismissed the appeal with costs.—Ep,] 


T (1880) IL. B.5 C. 886. 2. (180) 1. L. R.22 A. 294. 
3. (1902) LL, R. 25 M. 674. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Abdur Rahim and Mr. Justice 
Sundara Aiyar. 


Ragunatha Chariar .. Appellant* 
v. > ; (Plaintif) 
Sadagopa Chariar , - Respondent 
l (Defendant). 


Assignor and assignee—Direction to pay consideration to third party— 
Non-paymenl—Assignor's righi to sue. l ' 

Where a_ person assigns property (decrees) in favor of another for an 
ascertained value te be paid by the assignee to a third party, such a direction is 
prima facie intended for the benefit of tbe assignor; and if the assignee does not 
pay it to the third party as agreed upon, the assignor will be entitled to reeover 
the same irrespective of the fact whether he (the assignor) was compelled to 
pay it or was otherwise damn ified. 

Obiter ;—Jt may be otherwise where the assignee is himself interested in 
the payment to the third party or has entered into direct relations with the 
third party on the faith of the original direction and has rendered himself liable to 
make the payment to him. [Sivesubvamania v. Gnanasambanda ¢Pandaral; 
Bachu Chenchu Ramaiyar v. Apparaju Subbaramaiyar 2 referred to 
Dorasinga Tevary. Arunichellam Chetti3 ; Daswant Singh v. Syed Sham 
Ramjan Ali* approved. Pandia Doraisawmi Tevar v. Lakshmana Chetlys; 
Thangammna Nachiarv, Subbammals; P. Narayana Moorti [yer v. Marimu- 
thu Pillai7; Kumara Nath Bhattacharjee v. Nabakumar Bhattacharjees ; 
and, [zat-un-nissa Begam v. Kunwar Perlap Singh9 distinguished. ] 


Second appeai from the decree of the District Court of 
Tanjore in A S. 760 of 1908 presented against the decree of the 
Court of the District Munsif of Valangimanin O. S. 212 of 
.1907. l : 

The plaintiff assigned certain decrees which were in his 
favour to the defendant for Rs. 2,400, the document being as 


Ragunatha 
Chariar 
v, 
. Sadagupa 
Chariar. 


follows: —“ I assign to you my two decrees; since I have received , 


this Rs. 2,400 by your having agreed to satisfy and discharge two 
of my debts amounting to Rs. 2,400, you will in consideration of 
this assignment satisfy and settle my said dects.” The defendant 
did not pay one of the debts which amounted to Rs. 1,500 but 
the creditor enforced payment through court’s process from the 





#S. A. No. 233 of 1910. and August, Ig1I. 
I. (Iī911) 21 M.L.Jd. 359. 2. (1910) 9 M.L.T. 79. 
3- (1899) LL.R. 23 M. 441. 4. (1907) 6 C.L.J- 398. 
5. (1903) 14 M.L.J. 284. 6. (1905) 16 M.L.J. 20. 
7- (1902) I.L.R. 26 M. 322. 8. (1898) I-1,.R. 26 C. 244. 


9- (1909) LL.R. 31 A. 553 (P.C) 
tr 
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Beg caathe plaintiff's brother who, the plaintiff alleged, paid on his accoyint 
v. under an agreement between them. The plaintiff brought this 
Sadegopa suit for recovering damages, alleging that he paid’ his 
f brother. The lower courts finding that plaintiff did not pay 
his brother and that the arrangement was false, dismissed 
the suit, holding that plaintiff did not sustain any damage so as 
to entitle him to bring a suit for damages for breach of contract. 
Plaintiff filed this second appeal. 
The Advocate General (P. S. Stvaswamt Azyar) and T. 
Rangaramanujachartar for appellant. 
S. Srinivasa Atyangar and N. R.K Thathachariar for 
respondent. l 
Advocate General :—The defendant has broken his contract 
by not paying the plaintif a portion of the consideration. The 
contract is not a mere contract to indemnify. It isa mandate by 
the plaintiff to the defendant asking the defendant to pay certain 
sums to his creditors which he can revoke—Dorasinga Tevar v. 
Arunachela Chetty! Mayne on Damages, 6th Edn., p. 334; Than- 
gamma Nachtar v. Subbammal? T. Rangaramanujachartar con- 
tinued Dorasamt Tevar v. Lakshmana Chetty?; Kumar Nath 
Bhuttacharjee v. Nabokumar Bhuttacharjee* [Sundara Atyar J.— 
The last is only a case of indemnity and not of sale and money 
due therefor.) C.M A.119 of 1908 unreported which follows 
Dorasinga Tevar v, Arunachela Chetty: ; see also Daswant Singh 
v. Syed Sham Ramjam Ali5. ` i 
S. Srinivasa Atyangar:—The view taken in the above cases 
is not correct as is clear from /zzat-un mizza v. Partab Singhs 
[Sundara Azyar J—.That is a case of sale of equity of re- 
, demption only and not a sale fora certain amount which the 
vendee agrees to pay to the vendor's creditor]. Assignments 
which are not for direct payment to the assignor are only cases 
of indemnity. ‘There is no difference between a covenant to 
indemnify and a covenant to pay off—Mayne on Damages pp. 
224,226, As the assignor saysin the assignment that he has 
received payment ina certain way, how can he now sue’-es- 
pecially since he had not to pay his cieditors [Rakim J.—Why 





see a E 
I, (1899) I. L. R. 23 M. 441, 444. 2. (1905) 16 M.L.J. 20, 21. 
3- (1903) 14M. L. J. 285. 4. (1898) I.L.R. 26 C. 241. 


5. (1907) 6C. L. J. 398.” 6. (1969) I.L.R. 31 A. 553 (P.C,) 
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` not he say “since you did not pay my creditor as agreed you re 
ariar 


must pay me “?] No; the liability is taken off the shoulders of the De 
debtor by the assignment. ;Courf, Cannot the debtor counter- ae 
mand the next day after the assignment?] He cannot, where the 
agreement to pay others is undertaken. Ifthe money is deposit- 
ed with the assignee on behalf of the assignor to pay his cre- 
ditors, then he can. A power of revocation must exist ex- 
pressly or impliedly, otherwise no right to countermand will 
exist. Bachu Chenchu Ramatyar v. Apparaju Subbaroma- 
zyar + shows that no question of agency. can arise as the portion 
of the debt remitted was held not to go to the mortgagor; see 
also Ansur Subba Natduv. Bathula Bee? and Putty Narayana- 
moortht Aryat v. Marimuthu Pillat *. The case of Stvasubsamanta 
Mudaliar v. Gnasambanda Pandara Sannadi* is only a case 
of depositor retaining. Webb v. Maspherson® shows the'difference’ 
between an agreement to pay and a deposit. [Sundara Azyar J.— 
If an agreement to execute a mortgage will not destroy the 
lien, as was there held, much more so an agreement to pay a cre- 
ditor will not). There the mortgage was agreed to be executed - 
on the same date, but it was not. The judgment says that the’ 
form of conveyance is to be looked at. As to damages; since’ 
plaintiff has not paid and as his brother’s payment was not on his 
behalf, no damage is incurred. 

The Court delivered the following 

JUDGMENT In this case the plaintiff instituted a suit 
for the recovery from the defendant of a sum of money which the 
latter had agreed to pay to two persons, Alamelu Ammal and 
Sreenivasa Gopala Chariar, as consideration for the transfer to 
him by the plaintiff of two decrees in O. S. or and 62 of 1902 in 
the District Munsif’s Coutt of Valangiman. The plaintiff alleged 
that the defendant failed to pay the amounts due to the two per- 
sous named above and that he himself had to pay them. ‘The 
‘ contract of assigumentwas dated 28th January ryoq4 and this suit 
was instituted on the 16th July 1907. The amouat due to the said 
two persons was in fact paid by the plaintiffs brother and not by 
the plaintiff himself. ‘The plaint alleged that the plaintiff had 
made good the amount to his brother by some adjustment witi 
him. Both the lower courts have disbelieved the adjustment and 

I.* (1gt0) 9 M.L.T. 79: i 2. (1910) M.L.T. i58. 

3- (1902) L.L.R. 26 M. 322. . 4. (Igro) 21 M.L.J. 359 
5 (1903) I-L-R. 31 C. 5? at 73 (P-C.) 








Ragunatha 
Chariar 


v. 
Sadagopa 
Chariar. 


$86 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXI, 


dismissed the suit holding that the plaintiff has no cause of action 
to recover the amount as he has not yet sustained any damage by 
the defendant’s breach ofhis contract. The defendant also raised 
the contention that the assignment of the decrees in O. S. 61 and 
62 of 1902 was brought about by fraud on the part of the plain- 
tiff and that the consideration for the assignment subsequently 
failed. But these questions have now been set at rest and have 
not been argued before us. ` 


The main contention iu this appeal by the plaintiff is that 
the nature of the plaintiffs right against the defendant has been 
misunderst6od and that the lower courts have wrongly pro- 
ceeded on the footing that the defendant’s obligation under the 
contract &xhibit A, was to indemnify the plaintiff against any 
claims by the two persons to whom he himself owed the debt 
which the defendant had agreed to discharge under the contract. 
Mr. S. Sreenivasa Ayangar who argued the case at great length 
for the respondent (defendant) argued that the defendant’s obli- 
gation was to pay the consideration for the assigument to cer- 
tain other persons than the plaintiff and that the plaintif had no 
right to claim the amount himself in variance of the contract and 
as he had not proved that he sustained any actual damage by 
the defendant’s failure to perform the contract in the manner sti- 
pulated no decree could be passed in the plaintiff’sfavour. If we 
understand him aright he also. maintained that the plaintiff's 
right was only to be indemnified against his creditor» claims. 
We are by no meahs sure that the two contentions are not the same 
in substance though expressed in different forms. It is perfectly 
clear to us thatthe amount mentioned in the contract was 
agreed upon as consideration for the assignment of the decree in 
defendant’s favour and the plaintiff is entitled to insist tnat the 
defendant should pay it in some form or other. Itis no doubt 
conceivable and possible that an assignment of property may be 
made in consideration merely of the assignee agreeing to indem- 
nify the assignor against some claim by a third party. But 
this is rot the natural interpretation to be placed where the value 
of the property assigned is ascertained between the parties aud 
the assignee is directed to pay that value toathird party. Such 
a direction is prema facte intended ior the benefit of the assignor- 
We think it would have béen perfectly open to the plaintiff in 
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this case to pay off his two creditors himself and to claim the 
payment ‘of the consideration for the assignment direct to himself. 
Where the assignee is himself interested in the payment being 
made to a third party, there might be reason to hold that the as- 
signor could not alter the mode of payment prescribed by the as- 
signment deed. It may also be conceded that whien, on the faith 
of the original direction, the assignee has entered into direct rela- 
tions with the third party aud rendered himself liable to make 
the payment to him, the assignor could no longer require the 
assignee to pay the consideration.to himself. See Sivasubramanta 

Mudaliar v. Gnasambanda Pundara Sannadzt,* to which one of us. 
-wasa party, and Bachu Chenchu Ramatyar v. Apparaju Sub- 
baramatyar?. But these instances do not affect the general 
nature of the right possessed by a person who for acertain sum of 
money executes a conveyance in favour ef another, and agrees 
that the money should be paid to third persons. In the decision 
in Dorasinga Tevur v. Arunachalam Chetty,? with which we agree, 
Subrahmanya Atyar and Moore JJ. held that. where a person 
executes a lease to another and the lessee agrees in consideration 
thereof to discharge the debt due by the lessor toa third person 
but fails to do so within a reasonable time, the lessor is entitled 
to- recover the amount although he had not paid the debt him- 
. self. l . 

The same view was adopted in C..M: A. 119 of 1908, to 
which one of us was a ‘party, and in Daswant Singh v. Syed 
Sham Ramjan Ali*. Itis also in accordance with the rule in 
England where a vendee of property makes a promise in cvn- 
sideration of the sale to discharge certain incumbrances on 
the property sold. The judgment of Boddam and Shashyam 
Atyangar JJ. in Pandi Dorasami Tevar v. Lakshinana Chelty® 
does not support the respondent’s contention. The suit there 
was not to recover the amount which the vendee had pro- 
mised to pay to the vendors creditor but to recover as damages 
the amount for which the vendor had executed to his creditor a 
promissory note au account of interest due, to him for a period of 
one year in consequence of the vendee not having paid the 
amount immediately. 





I. -(Igit) 21M L. J. 359 2. (1910) 9 M. L. J, 79. 
3. (1899) 1.L.R. 23 M. 441. i .4. (1907) 6C. L. J. 398. 
: 5. (1903) 14 M. L. J. 2985. 
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There can be no doubtthat the vendor was entitled only to rẹ- 
cover the consideration for the sale which the vendee failed to” 
pay to the former’s creditor. He could not claim any further 
damages which he nad not actually sustained. Zhangamma 
Nachtar « Subbammal?, decided by Moore and Sankaran Nair JJ., 
was a- similar case. On the other hand in S. A. No. 133 of 1907, 
to which Sankaran Nair J. was’ a party, Dorasinga Tevar v. 
Arunachala Chetty?, Putty Narayanamoortht Atyar v. Mart- 
muthu Pillai?,and Kumar Nath Phuttacharzee v. Nabokumar 
Bhutta charjee* the suits were for contribution and the plaintiff's 
right in such cases is undoubtedly only to recover the defen- 
dant’s portion of the money actually paid by the plaintiff. 


The case on which the learned vakil for the respondent 
mainly relied was Jzat-un-Nzissa Begam v. Kunwar Pertap 
Singh®. Butin our opinion it affords him no help what- 
ever. here:a mortgagee, in execution of a decree on his mort- 
gage, purchased the mortgagor’s equity of redemption ‘subject 
to two prior mortgages stated to be for certain sums. It after- 
wards turned out that those mortgages were valueless. The 
mortgagor sued to recover from the mortgagee-purchaser the. 
amounts stated inthe sale certificate as the value of those 
mortgages, The Judicial Committee held that the claim was 
unsustainable. According to their Lordships’ view what was 
gold was the equity of redemption of the mortgagor. The fact 
that it turned out to be more valuable than it was supposed to 
be at the time of the auction sale could give no right of action 
to the mort gagor. They observed: “On the sale of propetty 
subject to encumbrances the vendor gets the price of his inter- 
est, whatever it may be—wheiher the price be settied by private 
bargain or determined hy public competition—together with an 
indemnity against the encumbrances affecting the land- The 
contract of indemnity may b? expressed or implied. If the pur- 
chaser covenants with the vendor to pay- the encumbrances, it is 
still nothing more than a contract of indemnity. The purchaser 
takes the property subject to the burthen attached to it...Jfthe 
encumbrances turn out to be invalid the vendor has nothing 





+. (1905) 16 M. L. J. 20. 2. (1899) I. 4 R.23 M. 441. 
3. (1902) I. L. R. 26 M. 322. 4. (1898) I. L. R. 26 C. 244. 
5. (1909) ILL.R. 31 A. 553 (P. C.) 
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tg complain of. He has got what he bargained for. His indem- 
nity is complete. He cannot pick up the burthen of which the 
land is relieved and seize it as his own property.” 


It is perfectly clear that the Judicial Committee was dealing 
with a case where a vendee pays a certain price for the equity 
of redemption and agrees to indemnify the vendor against the 
claims of the encumbrancers, and not one where he agrees to pay 
a certain sum of money for the land sold to him and undertakes 
`- to pay a portion thereof .to encumbrancers. Their Lordships 
observe that in such a case an express promise to discharge 
encumbrances, against which the purchaser covenants to indem- 
nify the vendor, does not change the nature of the vendor's 
right which is only to be indemnified against certain claims and 
not to have acertain sum of money belonging to him paid to 
another. 


For these reasons we are of opinion that the plaintiff is 
entitled to recover the amount which the defendant agreed to 
pay to third parties. Mr. Sreenivasa Aiyangar invites us to 
refer the question for decision to a Full Bench, contending that 
the cases of Pandi Dorasamt Tevar v. Lakshmana Chetty? and 
of Mangamma Nachiar v. Subbammal? are in conflict with 
Dorasinga Tevar v. Arunachalam Cheity*, and draws attention 
to the observation of Miller J. in Ansur Subba Naidu v. 
Bathula Beet that there is such conflict. But we-do not think, 
for the reasons already mentioned by us, that there is any real 
conflict: of authority, and we. must decline to accede to 
his request. 

It is next contended that as the debts due. to the plaintiff’s 
creditors have been actually paid by the plaintiff’s brother and 
as there is nothing to show that the brother could or would 
proceed against him, the plaintiff ought not to be given a 
.decree. Itis not clear to us that the plaintif’s brother would 
. not be entitled to proceed against him. Assuming, however, that 
he could not, that does not affect the plaintiffs right inthe 
view we have expressed above. 

We must finally refer to another contention of Mr. Sreenivasa 
Aiyangar that the defendant had difficulties in executing the 





` 1. ` (1903) 14 M. L. J. 285. 2. (1905) 16M. L. J. 20 
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decrees which were assigned to. him and that he could not be 
he'd to be guilty of default in the payment of the money. which 
he agreed to pay. There is, in our opinion, no substance in 
this argument. The defendant’s contract was to pay the consi- ' 
deration for the assigument to the two persons referred to above, 
and he was bound to do so within a reasonable time. Moreover 
it was he himself that tried to repudiate the assigument on 
grounds which were found to be unsustainable. 


' The plaintiff is entitled to a decree for the sum of Rs. 1,375 . 
with interest at 6 per cent per annum from the date ot plaint to 
this date and further interest at the same rate. The defendant 
must pay the plaint:ff’s costs throughout. 


IN THE HIGH COURT OF JUDICSTURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Spencer. 





T. Venkatachalla Reddi se .. Appellant? 
v (Plaintif.) 
T. Rangiah Reddi & others .. .. Respondents 


í (Defendant+ to 4). 
C.P.C., Sch. IT, para 17 —Scope of—O.:23, r. 3—Adjustment —Bare agree- 
ment to refer to arbitration notan adjusiment—Decree—Appeat—Order 
under S. 523 of the Old Code. 


Orders whether under S. 525 or under S. 523 of the Old Code are decrees 
and are appealable. 

A reference to arbitration of a matter which is the subject of litigation in a 
civil court does not fall within the ‘scope of paragraph 17 of Sch. II, C.P.C. 
The classification contained in Gulam Khan v. Mahommed Hussain \ holds 
good even under the new Code. 

A mere agreement to refer to arbitration is not an adjustment within the 
meaning of the word in O- 23, r. 3, C.P.C. 

‘Appeal from the order of the District Court of North Arcot | 


in M. P. No. 49: of 1908 in O. S. No. 8 of 1907. 


This was a suit for partition. Plaintiff, rst defendant and 
the 4th defendant are brothers. Defendants 2 and 3 are the sons 
of the rst defendant. There were two other defendants who were 
joined as they were said to be in wrongful possession of some of 
the family properties. On 6th April 1908 plaintiff and Ist defen- 
dant entered into an agreemeut in writing to refer the matter to 
five arbitrators. The signature of the 4th defendant was 





* A.A.O. 22 of IgI0 3rd August Ig1I. 
mg 1. {r902) ILL.R. 29 C. 167 (P.C) ` 
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„Sbtained subsequently. The exact date of it is in dispute. On the 
7th April plaintiff withdrew from the suit and sent a registered 
notice to that effect to one of the arbitrators. The notice was 
received on the oth April. On the 14th April the issues were 
settled. But on the 17th September 1908 on behalf of defendants 1 
.to 4 a petition was filed under Ss. 623 and 375, Civil Procedure 
Code, stating that the parties had entered into an agreement to 
refer the matter ia dispute to arbitration. This was opposed by the 
plaintiff on the grounds that the 4th defendant did not sign the 
agreement along with rst defendant, that the two minors and defen- 
dants 5 to 7 were not parties to the agreement and that S. 523 had 
no application to pending suits. On the 24th January rgro the 
DistrictJudge found that there was such an agreement. Although 
he minors were not actually patties to the reference, yet permis- 
sion of the court was applied for on their belialf afterwards and 
hence, holding that the agreement and the petition constituted 
a barto the further hearing of the suit, he referred this matter 
to the five named arbitrators. Against this order the plaintiff 
appeals. 
T. R. Ramachandra Atyar for appellant. 
T. V. Seshagiri Atyar for respondent. 
T. R. Ramachandra Aiyar :—There` was no agreement 
to refer because such an agreement means an executory 
“contract to come into force in future. Here there was an 


actual submission to the arbitrators. Only if there is an- 


agreemeut could an application be made to file the agreement 
and make a reference. If it is an agreement, $.523, C.P.C., has no 
application. S. 523 does not apply to agreements entered into pen- 
dente lite. If the court is seized of a case and ifall parties agree 
to refer and put in an application to refer the matter to arbitra- 
tion the court will be bound to refer—Ghulam Khan v. Maham- 
mad Hussain ;+ Tincowry Deov. Fakir Chand? (per Maclean C. J.) 
Schedule II of the new Civil Procedure Code deals with arbitration 
under three heads. The present case cannot come under the Ist 
“head because defendants 2, 3 and 5 to 7 are not parties to the so- 
called agreement. S. 506 requires that the application must. be 
with the concurrence of all parties. ‘Interested? has been newly 
added in the corresponding provision of the uew ‚Code. Minare 
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are certainly interested parties. Soalsoaré defendants 5 to 7. Fut- 
ther, S. 506 cannot apply as the application was opposed by plain- 
tiff. Under the new code it is clear that Schedule II, Para 17, con- 
templates only agreements antecedent to suit. Para 18 makes 
itso beyond dispute. The order of the District Judge was 
in January 1910, The new code applies. The bar under 
the proviso to S. 21 ofthe Specific Relief Act hasbeen temoved 
by the new Act. Therefore S. 21 has no application. Para 18, 
Schedule li, makes provision for stay of proceedings. | The 
section refers only to cases where there is an agreement before 
suit and there is a refusal to perform the agreement. Only in that 
case can the party aggrieved proceed under S. 523. ‘There is a 
similar provision in S. 19 of the Arbitration Act. Salig Ram v. 
humma Kuar,> Sheo Amber v. Deodat? and Sheo Dutt x. Sheo 
Amber Singh? are against me. But they are rulings under S. 21, 
Spectic Relief Act; see also Harivala Das v. Utamchund4. Ifa svit is 
brought after the agreement by one of the parties another may apply 


. to the court to enforce the agreement and the court may stay the 


proceedings pending arbitration. Here the agreement was after the 
institution of a suit ; for institution of a suit in para i8 means 
future institution. Sh¢valinga Rao v. Rango £ is relied on by the 
lower court. There areno direct rulings of this court on this point. 
Nagasami Naik v. Rangasamy Natik © and Perumalla Satyanar- 
ayana v. Perumalla Venkata” have no bearing. The law on the sub- 
jectis clearly laid'down in Ghulam Khan v. Mahamad Hussain $. 
Agreements pending suits are not within the purview of S. 523— 
Tincowry Deov. Fakir Chand °: the refusal to perform must be be- 
fore action—Ramytdas Poddar v. House +°. Then as regards minors 
permission of the court under S. 462 should have been obtained 
previous to the application. Without determining the share of the 
minors the partition would not be complete-Lakshmama v. Chinna- 
thambi. 11 The reference is illegal. All are not parties to the 
agreement and the petition—Indra Subbarama Reddy v, Kannadt 
Rajamannar:?. The agreement has beén signed by only two of the 
co-parceners. Further there was a revocation subsequently. 


I. (1882) L.L.R. 4 A. 546, 548. 2. (1887) I1.L.R. 9 A. 168. 

3. (1904 I.L.R. 27 A. 53 55. 4. (1880) ILR. 4B 1. 

5. (1906) 8 Bom L.R. 777. . 6. (1875) 8 M.H.C. R. 46. 

7 (1903) I.L.R. 27 M. 112. 8. (1901) I.L:R. 29 C. 167 at 182-23: 
9. (1902) I.L.R. 30 C. 218. _ Io. (1907) I.L.R. 35 C. 199. 
TI. (1896) LL.R. 23°C. 956. I2. (1900) I.,.R. 24 M. 326, 331. 


I3. (1902) LL-R, 26 My 47. 
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» LV. Seshagirt Atyar, raised a preliminary objection that 
no appeal lay. The old code did not provide for appeals 
in such a case, vide S. 588, C. P.C. Since the application 
under S. 523 was made when the old code was in force the right 
of appeal given by the new code cannot be availed of by the 
plaintif—S. 104,Cl. (¢),new Code. When proceedings have been 
started inder the old code the new code can have no application— 
Vajeechand v. Nand Ram’ A vested right of appeal cannot be 
taken away by the new enactment. See Colonial Sugar Refining 
Co. v. Irving ?; Kalinga Hebbarav. Narasimha Hebbara *;C.M.A 
197 of 1909. ‘The other party had no right of appeal against me. 
That privilege of mine cannot be taken away by the new code— 
Nana v. Sheku*; Chinto Foshi v. Krishnasi Narayan®; Huro- 
sundari Deh v. Bhojokari das Manji’. The converse also should 
hold good—MAxWELL p. 321. The implication of S. 89 is that the 
operation of S. 104, Cl. (Z) is excluded. So, this is not a matter 
of mere procedure. S. 523 clearly applies to pending suits—S. 17, 
Cl.(4), and Schedule, C.P.C. Ghulam Khan v. Mohamad Hussain" 
is no authority. This case has been coasidered in Suryanarayana 
v. Sarabayya®. See the observations of V. ArishnasawmyAtyar J. 
re. Colonial Sugar Refining Co. v. Irving? ‘Then as regards the 

-muchilika, the burden of impeaching it on the question. of 
signature lies on the plaintiff. The muchilika presupposes an‘oral 
agreement. [T.R.R. Atyar.—That was never the case. 9.523 says 
the ‘agreement shall be in writing.’] That is only a mere matter 
of formality—Lukhmibat v. Hagamtdina Cassur?°; Abdul Hamid 
v. Riajuddin'*, Then as regards the minors. A father in a joint 
Hindu family represents the minor sons—Balaji v. Nana**; 
The permission of the court can be obtained under S, 462, 
© C.P.C., subsequently. .The plaintiff has admitted the muchilika 
to be anagreement. Further the agreement can be regarded 
as an adjustment under S. 375—Lakshmana v, Chinnathamby >° 
Progdas v. Girdart Das ** and Projodhar Lal v. Ramnath >*. 








I. (1907) I.L-R. 31 B. 545: 2. (1905) A.C., 369. 

3. (1919) 21 M. L-J. 631. 4 (1908) I.L.R. 32 B. 337. 

5. (1879) LL.R. 3 B. 214. 6. (1886) I.L.R. 13 C. 86, 89. 

7. (1902) I. L. R. 29 G. 167 (P.C. 8: (1909) 21 M. L. J. 263 (F. B.) 
o. (igor) L. R. A. C. 495 Io. (1899) I, L. R. 23 B. 629. 

II. (1907) L L. R. 30 A. 32. 12. (1903) I.L.R. 27 B. 287. 

13. (1900) I. L. R. 24 M, 326. I4. (1907) I.L.R. 26 B. 76, 
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See also S. 21 Specifi¢ Relief Act. ‘Sues’ means ‘ contintfes 
to sue. 


T. R. Ramachandra Atyar in teply:—S. 89, C.P.C., expressly 
provides that the new code applies to arbitration proceedings. 
The substantive rights will not be affected. The general prin- 
ciple laid down in cases cited by the other side is untouched. 
Under the codeof 1877 a right of appeal was allowed—see Harbuns 
Sahat v. Bhai Pershad Singh’. An order under S. 523 is adecree 
—Ghulam Khan v. Mahamad Hussan®; Ponnusami Mudaltv. 
Mandi Sundara Mudali*; Mahomed Wahabuddin v. Hakiman +; 
Thiruvangadathan v. Vaidhinathan® ;Gowdur Mayati v. Gowdur 
Bhagavan®; see also Suryanarayana V. Sarabhtah.” S. 2, C.P.C., 
defines a decree. An appeal lies under §.-540. My appeal can be 
treated as a revision in case no appeal lies. See Kydshnasamier 
v, Saminathier.® 


The Court delivered the following 


JUDGMENT :—This is an appeal against an order of the 
District Judge of North Arcot under Schedu le IJ, aragraph 
£7, Civil Procedure Code, filing an agreement to arbitrate pre- 
sented by certain parties to O. S.8 of 1yg07 on its file and 
making an order of reference thereon. 


The learned vakil for the respondent took the preliminary 
objection that under the old C.P. C., no appeal lay against such 
an order and that, although the order was passed after the new 
code came into force, yet in asmuch as the application to file was 
presented under the old code S. 104 (@) of the new code cannot 
be giveu retrospective effect. 


It is unnecessary to discuss the somewhat knotty point 
involved in the latter part of this contention, in as much as we 
are clearly of opinion that there was a right of appeal even 
under the old code. This is laid down by their Lordships of the 
Privy Council in Gulam Khan v. Muhammad Hussan?, which 


I, (1879) LL.R. 5 C- 259. 2. (1902) I.L.R. 29 C. 167, 183. 
3. (1903) I L. R. 27 M. 255 (F-B.) 4. (1898) LL.B. 25 C. 757. ` 

5. (1905) LL.R. 29 M. 303. 6. (1868) I.L.R. 22 M. 299. 

J. -(Igto) 21 M.L,.J. 263, i 8. 11908) 18 M.L.]. 568. 
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has been followed by a full bench of this court in Swrcyanara- 
yana V. Sarabtah*, and also ‘in Z truvangadathiengar v. 
Vatthinatha Aryar?. This latter case deals with an order 
filing an award under S. 525 of the old Code of Civil Procedure 
(paragraph 20 of Schedule II) but orders on such an appli- 


cation and an application under S. 523 (paragraph 17 of Sche- 


r 


dule II) are dealt with on the same footing by the Privy Council 
in Gulam Khan v. Muhammad Hassan?, and the opinionis expres- 
sed that the order in each case isa decree. If a decree, itis 


indisputably -appealable. This disposes of the preliminary 
objection. 


Passing to the merits of the appeal, the chief objection 
taken to the order of the District Judge is that as the proposed 
arbitration related to the subject-matter of the suit then pending 
between the parties to the agreement, the latter does not come 
within the scope of paragraph 17and should not.have been 
ordered to be filed. This objection was taken before the District 
Judge but overruled. 


It should be stated that the application cannot be treated 
as one under paragraph xr (old Code of C.P., S. 506) inas- 
much as the plaintiff did not join in it. We have simply to 
determine whether it is covered by paragraph 17. 


As pointed out by the learned District Judge there has been 
‘a direct difference of opinion on this point between the Allaha- 
bad and the Bombay High Courts on the one hand and the 
Calcutta High Court on the other, but all doubt as to which 
view should prevail is dispelled by the decision of the Privy 
Council in Gulam Khanv. Mahommad Hassan? (which has been 
already quoted in another connection). We cannot follow the 
District Judge in his statement that the Privy Council gives no 
distinct opinion asto the applicability of S. 523 when 
there isa pending litigation. Their Lordships of the Privy 
Council in their judgment very carefully analyse the provi- 
sions relating to arbitration aud classify arbitrations under 3 
heads numbered [, II, and HI. A comparison of this analysis 
with the words of the old code leaves no doubt whatever that 
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these three heads correspond to arbitrations initiated by applica- 
tions under Ss. 506, 523 and 525 respectively. Head II is. 
defined to cover cases where parties wethout having recourse to 
lite gaiton agree to refer their differences to arbitration. * 

* eee * Itis not suggested that parazraph 17 is any 
way wider in scope than S. 523. 


We think there can be no doubt whatever of the meaning 
of the Privy Council’s exposition of the*law and it has been inter- 
preted in precisely the same way by the Calcutta High Court in 
Tincowry Dey v. Fakir Chand Dey. Ut is just as applicable to 
the new Schedule II as to the provisions of the old code and is 
in our opinion conclusive of the question. 


It is suggested on behalf of the respondent that even if para- 
graph 17 of Schedule II be held inapplicable, the application of 
agreement may be dealt with under Order 23, Rule 3, and treated 
as an adjustment of thé suit. ‘This is entirely a new suggestion 
and it is clear that neither the parties to the petition nor 
the court itself in disposing of it ever contemplated that it 
should be‘dealt with under the rule in question or ander S. 
375 of the old code which corresponds to it. Respondent’s 
vakil relies on ‘the rulings reported in Pragdas v. Girdar 
Das?, Progodar Lal Sinha v. Ramanath Ghose? and Lakshmana 
Chetty v. Chinna Thambi', The Calcutta case deals with 
an ordinary agreement to settle the matter in dispute without 
reference to arbitration. In both the other cases the basis of their 
adjustment was not only an agreement to refer to arbitration 
but also an award of arbitration consequent thereon. No doubt an 
agreement to refer coupled with the award resulting from the 
reference may be treated as an adjustment, but ana simple agree- 
ment to refer be so treated ?. We are of opinion that it cannot. 
This is the view taken by Maclean C.J. in Tencowry Dey. v. 
Fakir Chand Dey. It is true that the other two jud- 
ges in that case hesitated to concur in the opinion of Maclean C.J. 
that a simple agreement to refer could under no circumstances 
be treated as an adjustment under S. 375. They did not, how- 
ever, express an adverse opinion and the reasoning of HiH J. (in 





I. (1902) I.L-R. 30 C. 218. - ` 2. (1907) I.L.R. 26 B. 76. 
3- (1897) LL.R. 24 C. 908. 4. (1900) ILL.R. 24 M. 326. 
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which Stevens J. concurred) for refusing to accept the agreement 
in that case as an adjustment applies with equal force to the 
present case. Jn Rukma Bat v. Adamjt,+ BeamanJ. took the - 
‘same view as Maclean C. J.in Tincowry Dey v. Fakir Chand Dey? 
observing that mere submission to arbitration was not an ad- 
justment of a suit but only a step towards it. We are clearly of 
opinion that the agreement to refer in this case cannot be treated 
as an ajustment under Order 23, Rule 3. 
The order of the District Judge will be set aside with costs 
in both courts. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 





Present :—Mr. Justice Abdur Rahim and Mr. Justice 
Sundara Aiyar. | 
Koola Naikan alras Rama Naickan .. ‘Appellant* 
l (1s¢ Defendant) 
Muthayammal and others . . Respondents 


(Plaintif & Defts. 2. & 3) 


Co-tenants—Suit for possession—Decree, form of—Suit in exclusive 
righi. 

The plaintiff ,a co-widow, sought to recover possession of properties from her 
husband's brother, the first defendant, in her own exclusive right. The second 
defendant, the other widow, supported the first defendant. She had received 
Rs. 400 under an arrangement with him. The first defendant’s contention of 
non-division was found against him. 

Fleld, that under the circumstances pints was entitled only to a decree for 
her half share of the properties. 

If one of two co-tenants sues on behalf of the other co-tenant also, the 
plaintiff is entitled to recover the whole; otherwise he is entitled to recover his 
share unless the suit is based.on allegations of prior possession and dis- 
possession. [Durjan Singh y. Durbijoy Singh3 referred to.] 

Second appeal from the decree of the Court of the 
Additional Sub-Judge of Coimbatore in A. S. 182 of 1909 pre- 
sented against the decree of the Court of the District Munsif of 
Erode in O. S. 224 of 1508. 

T. M. Krishnaswamt Atyar for appellant. 

T. Narasimha Atyangar for ist respondent. 

© T. M. Krishnaswami Aiyar :—The co-widow who sues 
is entitled only to, her shafe. She does not bring the 

© 5, A. No. 1486 of Igt0. Ith August, 1911. 

I. (1902) I.L.R. 33B. 69. 2. (1902) I.L.R. 30. C. 218. 

3. (1909) 9 CLJ. 623 at 626. ; 
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suit on behalf of the other co-widow. She denies her title. The 
other co-widow has settled her claims with the brother of her 
husband on the footing that the family was undivided and her 
right was only to maintenance. This would estop her from 


_ Claiming herself as plaintiff. That must equally estop plaintiff who 


claims in that matter in the rigbt of the other widow.'Co-widows 
are only tenants-in-common— Durga Dat v. Gita ' and the cases 
cited therein. In this case, a gift by a co-widow was upheld. In 
Kanni Ammal v. Ammakannu Ammal 2an alienation by the 
co-widow was upheld and the alienee’s right to enforce partition 
recognised. The tenant-in-common can get only his share, 
especially when he does not sue on behalf of others.-- WARWELLE 
on Ejectment, p. 128; Mahabala Bhalter v. Kunma Bhetter’. 


7. Narasimha Azyangar contended that the parties went 
to issue only on the plaintiff’s absence of title by reason of un- 
chastity and not on the plaintiff’s right to represent the other 
widow. It has been taken to be such an action. ‘The interested 
party, v2z., the other widow, though a party, has not objected 
to it. One of the tenants-in-common is entitled to maintain by 
himself against a trespasser. 


The Court delivered the following 

JUDGMENT :—The question of law urged before us arises 
under the following circumstances. The plaintiff and the second 
defendant are the widows of the man who originally owned the 
property in dispute. The first defendant alleged that he.was an 
undivided co-parcener of the plaintiff's husband and therefore 
entitled tothe property. Both the courts below have found against 
the first defendant’s plea. The second defendant supported the 
first defendant’s allegation and it appears that she had. 
entered into an arrangement with him by which she recognised 
the rst defendant who agreed to. give her a certain amount in | 
lieu of maintenance. The plaintiff claimed to recover the entire 
property, alleging that the second defendant had, by reason’ of 
unchastity, lost her rights as a co-widow and the first defendant 
made similar allegations of unchastity against plaintiff, It has 
been found that the 2nd defendant’s charges against the plaintiff 
are not made out, and the plaintiff apparently never thought 


I. (I91I) 8 A.L.J. 220. 2.. (1899) I.L.R. 23 M. 504. 
3. (1898) L.L.R. 21 M. 373 at 381. 
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of pushing. her charges against the second defendant to 
an issue. The position therefore is this: the plaintiff, who is 
entitled to a co-widow’s estate, seeks to recover possession of the 
entire property not on behalf of herself and her co-widow, the 
second defendant, but in her own exclusive right. Both the 
lower courts have decided in her favour, and her learned vakil 
has tried to support the decree on the principles applicable to 
rights of a tenant-in-common and has argued that the right of a 
co-widow against a trespasserin possession is even higher 
than that of atenant-in-common. As regards the nature of a 
co-widow’s estate it is settled that itis a joint tenancy in so far 
that on the death of one the entire estate goes to'the survivor 
but each widow is entitied as against the other toa half share 
and is further entitled to alienate her husband’s estate. As 
regards the right of a co-tenant to recover more than his share 
we think the law is correctly stated in WARWELLE on Ejectment 
(S.-£23, p. 128) If the suit is on tehalf of the other co- 
tenant also, the plaintiff is entitled to recover the whole; 
otherwise he is- entitled to recover only his share unless 
the suit is based on allegations of prior possession or 
dispossession, In Dursan Singh v. Durbizoy Singh » it is laid 
down that a co-parcener of a Mitakshara family is entitled as 
. against a .trespasser to recover only his share. We see no good 
reason why a co-widow should have a higher right. Besides, in 
this case, it is.alleged that the second defendant has received 
from the first defendant Rs. 400-under the arrangement already 
alluded to, and so it is possible that there might be equities in 
favour .of the first defendant against the second defendant in 
case the latter sought to recover her share. In our opinion the 
plaintiff-was entitled to recover only a half-share in the property 
‘and the decree of the lower courts will therefore be modified 
accordingly. There will also be a decree for division. Hach 
„party will bear his or her own costs of this appeal. 





I. (1909) 9 C.L.J- 623 at 626. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Spencer. - 


Mira Mohidin Rowthen and another .> Appellants* 


Us (Plaintiffs) 
Nallaperumal Pillai and another .. Respondents 
( Defendants). 


Limitation Act, Ss. 4,14—Not to be cumulatively read—Computation of 
time—Suit filed in wrong court—T racking on of lime during recess of wrong 


court. ° 

Where a plaintiff filed a suitin a wrongconrt, the time for filing it having 
expired during the recess of that court on its reopening day and the plaint ` 
was returned subsequently to be-presented to the proper court: Held that the 
plaintiff would not be entitled to deduct the time between the expiry of 
the limitation period and the day of the reopening of the court in which 
he wrongly filed the suit first, even though he may be entitled to invoke the 
benefit of S.14 by reason of a bona fide mistake as to the time during which 
his suit was pending in the wrong court after having been filed there once 
and also to deduct the time during which the proper court was closed. 


Appeal under S. 15 of the Letters Patent from the Judgment 
and order of the Hon’ble Mr. Justice Sankaran Natr, in 
C. R. P. 154 of 1910, presented against the decree of the Subor- 
dinate Judge at Tuticorin in S. C.S. No. 263 of 1909. ; 

The plaint in this small cause suit was first filed in West Sub- 
Court, Madura, on 6th July 1908, on the first day after reopening 
of that court after 2 months’ summer holidays, the cause of action 
being stated inthe plaint to have arisen on 14th June 1905. That 
court returned the plaint on the ground of want of jurisdiction 
for presentation to proper court on 17th February 1909; then as 
18th February 1909 was a public holiday the plaint was present- 
ed on 19th February 1909 in Tuticorin Sub-Court.: This latter 
court which opened earlier than 6th July 1908 decreed the claim 
holding that the suit was not barred by limitation, that the plea 
of discharge was false and that the suit was dona fide filed in 
Madura Sub-Court at first. Against this decree this revision peti- 
tion was filed on the ground of limitation. 

Mr. Justice Sankaran Nair held that the suit was barred by 
limitation on the ground that the plaintiff was entitled to deduct 
only the period during which the suit was pending in Madura 
Sub-Court and not thai during which that court was closed for 


-summer holidays. Against this order this Letters Patent Appeal 


was filed by the plaintiff. 
* L.P. A. 4 of I9ty, > . 22nd August, IgII, 
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e N. Rajagopalachariar for appellants. 

S. Ramaswamt Atyar for K. Srinivasa Atyangar for res- 
pondents. 

N. Rajagopalachar¢ :—The plaint is within time. The period 
before the reopening of the Madura Sub-Court must also be deduct- 
ed under S. 4 of the Limitation Act. Section 3 of the Act says 
that S. 4 must be read subject to the. provisions contained in sec- 
tions 4 to 25. In this case the limitation is subject to the rules in 
S.4and S:14. The word “subject ” has been defined and con- 
sidered in Yawahir Lalv. Narain Das’ and Siyadat-un-nissa 
v. Muhammad Mahmud?. I am entitled to cumulative deduction. 
Such deduction has been allowed in Swaminatha Iyer v. Ven- 
katasubba Iyer? and Stlamban Chetty v. Ramanadhan Chetty.* 


S. Ramaswamt, Atyar :—J admit that cumulative deduction 
can be allowed. But the period covered by the Jong vacation of 
the Madura Sub-Court cannot be allowed for two reasons : (1) the 
‘court,’ in S. 4, means that court which actually has jurisdiction, 
not any court or a wrong court—Adbhoy Churn Chackerbutty v. 
Gowar Mohan Dutt.® Only the time occupied b y the vacation of 
the court which has jurisdiction can be deducted. (2) The Tuti- 
corin Sub-Court in that year opened earlier than the Madura 
Sub-Court as has been found. 

N. Rasagopalachartar in reply :—My bona fides in instituting 
the suit in Madura Sub-Court has been found. There is nothing 
in S. 4 to limit the word.court to the ‘right court? Where the 
Code wanted to say ‘proper court’ it has specifically said so asin 
Article 182, 5th column, in the case of an application to take a 

“step in aid of execution. 


The Court delivered the following 
JUDGMENTS:—A yling J.—In this case the plaintiffs wish 
to exclude the period from the 14th June 1908 (expiry of 3 years 
from date of cause of action) to the 6th July 1908 (date of filing 
. the plaint in the Madura Sub-Court as well as the-period from the 
6th July 1908 onwards and itis necessary for them to do so in 
order to save limitation admittedly. S. 14 of the Limitation Act, 


cannot be extended to cover the period from the 14th June 1908 


1. (1878) I.L-R. 1 A. 644, 646. 2. (1897) I.L.R. 19 A. 342. 
3 (1903) 1.U.R. 27 M. 21. 4. (ī910) I.L.R. 33 M. 526. 
5 (1875) 24 W.R. 26. Å 
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to 6th July 1908. It is contended on behalf of the plaintiffs thatit 
is covered by S. 4 and it‘is argued, apparently with reason, that 
the concessions awarded by the different sections of the Limita~ 
tion Act are independent and cumulative. On the other hand, it is 
not denied that the proper court in which the suit should have 
been filed re opened before the 6th July 1908 and respondents’ 
vakil quoted the decision in A. C. Chackerbutty v. G. M. Dutt 
as authority for holding that in such circumstances S. 4 cannot 
operate in plaintiff's favour. Appellants’ vakil does not attempt 
to distinguish this case but merely argues that the decision is 
‘wrong. Iam not only prepared to follow the ruling in question 
but entirely concur in it. : 

I consider that the only effect of S. 4 is to extend the period 
of limitation from the 14th June 1908 to the date of reopening 
of the proper courts. When that date expired and no plaint was 
presented the suit became effectively time-barred, and S. 14 
cannot assist plaintiffs, inasmuch as it could only take effect from 
the 6th July, 1908. 

I would dismiss the appeal with costs. 

Spencer J—The cause of action forthis small cause suit 
arose on 14th June 1905, and June 14th of 1908 was therefore the 
last day on which the plaintiffs’ suit could ordinarily be filed. 


They actually filed their suit on July 6th 1908, in the Madura 
West Sub-Court. On June 5th that court was closed for the recess 
and July 6th was the reopening’ day. On an objection being 


` taken by defendants to the jurisdiction of the Madura West Sub- 


Court the plaint was returned on February 17th, 1909, for being 
presented to the Tuticorin Sub-Court and it was so presented on 
the next court day, vzz., February rgth. 

It has been found that the plaintiffs’ action in going first to 
the Madura West Sub-Court was bona fide and not a mere device 
to save thé limitation. The learned Judge who heard this 
revision petition held that plaintiffs’ were entitled under S. 14 l 
of the Limitation, Act to deduct the period from July 6th to 
February ryth during which they were prosecuting their suit 
with due diligence in Madura Court, but not the period from 
June rsth to July sth during which the Madura Court was 





I. (1875) 24 W.R. 26. 
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closed. Itis conceded that if this last mentioned period is de- 
ducted the suit will have been filed in time but not otherwise. 
The appellants (plaintiffs) invoke the aid of S. 4 of the Limitation 
Act of 1908 (S. 5 0f Act XV of 1877). Their pleader points 
out that the institution of every suit is by S. 3 of the Act 
made subject to all the provisions contained in Ss. 4 to 25 and 
argues therefrom that the effect of the concessions in these 
sections may be cumulative. He quotes the decisions in Fawakir 
Lal v. Narain Das *; Styadat-un-nissa v, Muhammad Mahmud?; 
Tukaram Gopal v. Pandurang Sadaram ? ; Saminatha Iyer v. 
Venkatasubba Atyar *; Stlamban Chetty v. Ramanadhan ‘Chetty’ 
and Banee Kant Ghose v. Haran Kisto Ghose! to illustrate that all 
the provisions of the above sections that are appropriate to the suit 
concerned may be applied; that courts have been wont to put a fair 
and liberal construction on the law of limitation and in many 
cases have allowed the provisions of more than one section to 
operate in the calculation of time in a particular suit, e. g., if the 
time for presenting an appeal expires on a day when the court is 
closed an appellant who has-not obtained copies of the decree 
and judgment appealed against may by applying for copies on 
the date when the court reopens obtain an extension of time for 
filing his appeal by the period requisite for obtaining copies and 
thus reap the benefit both of S. 4 and S. 12. 


Iam not at variance with the principles enunciated in these 
decisions, but I observe that none of them deals with the case of 
proceedings instituted in ‘the wrong court except the last on the 
list which related to an execution application made in a court 
not competent to execute the decree; that in this case the section, 
upon areading of which the decision turned, was S. 15 of Act 
IX of 1871, and that the law has since been altered so as to in- 
clude applications as well as suits. 


The only decision to which our attention has been directed, 
in which the facts were similar to the present, is that of Abhoya- 
churn Chukerbutty v. Gowar Mohan Dutt. In that case a suit 
was filed in a District Munsif’s Court and was finally decreed, but 


I. (1878) LLR. I A. 644. 2. (1897) I.L.R. Ig A. 342. 
3. (4901) I.L.R. 25 B. p. 584. 4. (1903) I.L.R. 27 M. 21. 


5. (i910) I.L.R. 33 M. 526. 6. (1875) 24 W.R. 405. 
` 7, (1875) 24 W. R. 26. 
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in appeal it was ciscovered tbat the District Munsif had no 

jurisdiction and the suit was ultimately returned for being filed 
in a Small Cause Court. The plaintiff sought to exclude not 
only the time occupied by the prosecution of his suit in the two 
courts of original and appellate jurisdiction, but also the period 
during which the District Munsiff’s Court was closed for vaca- 
sion before his suit was first instituted, and the period between 
the appellate court decision and the return of his plaint by the 
lower court. The circumstances of that case differed from those 
of the case which we are considering in that an appeal inter- 
vened between the proceedings-in the.court in which the suit 
was wrongly instituted and the proceedings inthe proper 
court and also because there was in that case a second ground 
for declaring the suit to be time-barred owing to the plaintiff's 
negligence in not applying for the return of his plaint as soon as 
the appeal was decided. The intervention of an appeal 
will, however, make no difference under Explanation II to 
S.14. The Calcutta High Court decided both points against 
the plaintiffs and I am not prepared to hold that the view 
taken by them was unsound. I agree with the learned. Judge who 
decided the revision petition that the prosecution of the suit in 
the Madura Sub-Court can only be deemed to have commenced 
on July 6th when the plaint was presented. , 

Although the word “court” in S. 4 is not qualified by 
the adjective “proper ” as it isin other parts of the Act, it 
could not be reasonable to take accouut of the closing and reopen- 
ing of any other court than that in which the suit was recent- 
ly instituted. It seems to me that after June 14th the plaintiffs’ 
claim to recover money from defendants was no longer alive, as 

a plaint presented in the court having jurisdiction to entertain 
it would have been rightly rejected as time-barred and that 
nothing that plaintiffs could do after that date would have the 
effect of reviving a time-expired claim. 


The appeal is dismissed with costs, 
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iN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arnold White, Az, Chief Justice, and Mr. 
Justice Phillips. 


Patibandala Sitaramaiya _»>  Appellant* 
. v. (Defendant) 
Patibandala Pichaiya l .. Respondent 
(Plaintif). 


C P.C., S. 104 (1), Cl. (f)—Sch. TI, CL(21)— Appeal from decree in terms of Sitaramaiya 
award converted into one from order filing award—Arbitration—Estoppel— 
Internal procedure, 

Though no appeal lies from a decree in terms of the award gua decree 
except in so far as it isin excess of or notin accordance with the award, 
yet their Lordships treated an appeal so filed as one from the order filing 
an award under S. 104, C1. (f), C. P. C. 

Where one of the parties consented to the proceedings before the 
arbitrator being of an informal character, he cannot afterwards seek to jm- 
peach the award upon the ground of irregularity in the conduct of the -pro- 
‘ceedings, 

Appeal from the decree of the District Court of Guntur in 
`O. S. No. 47 of 1909. 


T. Prakasam for appellant. 


Pichaiya. 


L. A. Govindaraghava Atyar for respondent. 

The Court delivered the following 

JUDGMENT ;—Chief Fustice—A preliminary objection | 
was taken in this case on the ground that no appeal lay. The 
appeal is from the judgment of the District Judge which directs 
that a certain award shall be filed and gives the plaintiff a decree 
in accordance with that award. S. 21, cl. (1)—of the arbitration 
section in the second schedule to the Code—provides “ where the 
court is satisfied that the matter has been referred to arbitration 
and that an award has been made thereon and where.no ground 
such as is mentioned or referred to in para 14 or para 15 is proved 
the court shall order the award to be filed and shall proceed to 
pronounce judgment according to the award.” ‘Then sub-section 
2:—“ Upon the judgment so pronounced a decree shall follow 
and no appeal shall lie from such decree except in so far as the 
decree is in excess of or not in accordance with the award.” 
Consequently gua decree it seems to me the contention that noap - 
peal lies is well founded. Then we have S. 104, Sub-S.(r), cl. Sf):— 
ee a a a aa a a O a 


*_A. No. 60 of 19ro. 22nd August Ig1r, 
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Sitaramaiya «An appeal shall lie from an order filing an award”. It is quite ttue 
Ve r ope 
Pichaiya. that the memorandum uf appealis framed as if it were an appeal 


_—e 


Chief 
Justice, 


against a decree and the stamp is paid on the footing that it is an 
appeal against a decree, and under the second schedule there is no 
appeal against a decree unless it is in excess of or not in accor- 
dance with the award. But the judgment appealed from is not 
only a decree but it is aiso an order that the award be filed ; and 
I think we may treat this appeal, although the appellant him- 
self does not so treat it in the memorandum of appeal, as an ap- 
eal against an order filing an award. ‘Therefore, the prelimin- 
ary objection must be overruled. It is therefore open to the 
appellant to impeach the award on any ground which it is open 
to him to take in opposing an application that an award be 
filed. l , S 
The learned counsel for the appellant impeaches this award 
on four grounds, He says (x) that the matter which was deter- 
mined was uot included in the submission to arbitration ; (2) 
that the award was given without notice to the defendant ; (3) 
that inquiries were made behind the back of the defendant; and 
(4) that there is illegality on the face of the award. 


Now I take the fourth ground upon which the award is 
attacked first as that seems tọ me the most important. The 
total amount of the irrecoverable items as fonnd in the award is, 
to put it in round figures, Rs. 16,000, The question is what 
proportion of that amount is the plaintiff entitled to. recover from 
the defendant. The plaintiff says heis entitled to recover the 
sum of Rs. 8,000, that is half of Rs. 16,000, on the ground that as 
between him and the defendant there was a sub-partnership 
‘with regard to the amounts advanced by the plaintiff. 

The defendant’s argument. is based on certain words 
which are to be found at the beginning of the submission to 
arbitration. These words are:— “ Both of usand A. E. Andrews 
have jointly arranged four shares” and the defendant’s case is 
that there are four shares in the partnership of which Andrews 
‘has two and he and the plaintiff one each, and that, therefore, his 
liability to the plaintiff must be assessed upon the footing of his 
only being liable to pay Rs. 8,000 and not Rs. 16,000 and conse- 
quently the ratio which the plaintiff is entitled to -Fecovet-against 
him ‘is one half of Rs. 8,000 and not half of Rs. 16,900. It seems 
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- to me impossible to read that into the terms of the submission Sitarámalyá 
to arbitration. It must be borne in mind that the award is Pichaiya 


— 


impeached upou.the ground that the illegality isapparent on Chief 
the face of the award itself; it seems to me it is impossible to say, tice: 
reading the award by the light of the terms of the submission to 
arbitration,.that there is an apparent illegality on the face of the 
' award upon the ground suggested. I say nothings to whether > > 
or not the defendant can recover as against Andrews by virtue ` 
ofhis partnership agreement with him. The only question I _ 
have to consider is the defendant's liability tothe plaintiff in 
respect of the advances made by the plaintiff which have been 
heid to be irrecoverable and I think the Distzict’ Judge’s view 
_ that the relations between the plaintiff and the defendant were 
those of sub-partuers and that they are liable in equal shares in 
respect of those advances is the right view, 


The other three grounds I think I may deal with together. 
No doubt the proceedings before the arbitrator were somewhat of 
an informal character, They seem to have consisted chiefly in the 
examination of accounts. But it seems to me the District Judge 
was not right in holding that that was.the course to which the 
two parties to the arbitration—the plaintif and the defend- 
-ant—had consented. He holds that the award was made in 
accordance with the wish of the parties as’ evidenced by certain 
letters which are exhibits C, D, F in the case. It seems clear 
from the terms of these letters that defendant was content that 
his proceedings should be of an informal character. Having so 
„expressed his consent I donot think itis open to him now to 
seek to impeach the award upon the grounds of suggested 
irregularity such as has been put forward by the learned counsel 
for the appellant. 


On these grounds I think the judgment of the court below 
was tight and accordingly I would dismiss the appeal with costs. 


Phillips JI agree. 
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`. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Thyagaraya 
Chettiar 
V. 
Sivapada 
Mudally. 


Present :—Mr. Justice Ayling and Mr. Justice Spencer. 


Pitty Thyagaraya Chettiar .. Appellant* 
eee aig (Plaintif) 
Sivapada Mudally and others . Respondents 
(Defendants). 


Landlord and tenant—Rent sale—Adjournment—Inadequacy of time— 
Courts duty to raise issue on absence of allegation ofinjury—Madras Acts— 
Rent Recovery Act. 

The adjournment of arent sale under the Rent Recovery Act by the 
selling officer from the date fixed for the sale, whether valid in law or not 
is at the most only an irregularity and cannot invalidate the sale in the 
absence of ‘substantial injury to the defaulter. Though it is open to a 
court to consider any question of irregularity ina rent sale, even though 
the point has not been raised, yet in the absence of any allegation of conse- | 
queut substantial injury, it should be presumed there was none and the 


framing of an issue on the point is unnecessary and improper. 


Second appeal fram the decree of the District Court of 
Chingleput in A. S. 165 of rg08, presented against the decree of 
the Court of the District Munsiff of Tiruvellore in: O; S. 
649 of 1906. 

T. V. Seshagiri Atyar for Appellant. 

V. Visvanadha Sastri for ist respondent. 

The Court delivered the following 

JUDGMENT :—In the suit out of which this peel arises 
the plaintiff, as purchaser of certain lands at arent sale under 
Madras Act VIII of 1865, sued to get possession of the said lands 
with mesne profits from his daughters who had remained in 
occupation. The District Munsif dismissed the suit on the 
ground that the sale having been held two days after the adver- 
tised date ‘was illegal and invalid. The District Judge on appeal 
took the same view. 

The case quoted by the District Judge Venkata Chellapati 
Iyer v. Robert Fischer,* as well as the case Ramanasarz v. Muthu- 
samt Naick? are good authorities for holding that in a 
suit of this description the defendent may plead illegality of the 
sale as a defence even although he may have taken no previous 
steps to get the sale set aside and that, if the sale is found to be 
invalid, the snit must be dismissed. But it certainly does not 
follow that every irregularity in the sale proceedings will have 





* 5S, A. No. 1379 of 1909. 22nd August rgIt. 
3. (1007) 17 MLJ. 294. 2. (1906) ILL.R. 30 M. 248. 
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the same effect, vide Subramania Atyar v. Rangappa Kalakka Thyagaraya 

Thola Udayar*. I the first of the cases quoted above the sale — v _ 
i g : Sivapada 

was held in pursuance of an illegal demand, in the second a statu- Mudaliy, 

tory provision of law in S. 18 of the Madras Rent Recovery Act 

had been violated, The present case is very different. The sale 

irregularity on which the District Munsif proceeded is the 

adjournment of the sale from the advertised date, 14th May 1900, 

to the 15th, and again tothe r6thon which date the plaint 

properties were sold. These adjournments were due to the fact 

that it was not found possible to complete, the sale of all the 

items notified for sale on the first or even the second day. Whether 

the selling officer was empowered to adjourn the sale under the 

these circumstances is open to argument and is a point on which 

no express authority has been quoted. But in any case it is not an 

infringement of any provision of law ; and. is, in our opinion, at 

most, merely an icregularity which might or might not justify 

setting aside the sale. in the absence of any provision on the 

. point in the Madras Rent Recovery. Act, we may follow the 

analogy of S. 311 of the old Civil Procedure Code, Act XIV of 

_ 1882, which was in force at the time of the sale, and hold that it 

would only invalidate the sale, if it were shown to have caused 

substantial injury to the defaulter in the shape of a lower 

auction price. B 


There are two other alleged irregularities to which our 
attention is drawn. The first of these, dwelt on by the District 
Judge,is the fact that the items were not put up forsale in the . 
order in which they stand in the sale list ; while the second, to 
which ourattention is drawn for the first time in this court bythe 
respondent’s vakil, is that the sale notice, Exhibit P, includes 
the properties of 29 different defaulters. He argues that there 
should have been a separate sale notice for each. No anthority is 
quoted for the last mentioned position and the former irregu- 
larity stands on the same footing as the one we have already 
dealt with. It has not been found that the sale price fetched 
by the suit properties was inadequate, although an issue (No. 5) 
was framed, covering the point. The District Munsif has 
recorded no distinct finding but says that the value of the pro- 
perties was problematical, by which he presumably meant 


I. (1900) I.L.R. ‘24 M. 307. 
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ereki that he found it impossible to say whether the price- was or was 
= not fair. The District Judge has recorded no finding on the 
Şirapada point. We-do not propose to call for one, as in our opinion no 
issue should ever have been framed on the point. We say this for 
the simple reason that no allegation of limitation of sale price or 
. other substantial injury has ever been made by the defendants. 
Their written statement makes no reference whatever to any 
irregularity in the conduct of the sale, much Jess to any sub- 
stantial -injury consequent thereon ; and from para 4 of the 
District Munsif’s judgment, it appears that the irrugularity 
of the postponement of the sale’ was discovered by the District 
Munsif himself when he began to write his judgment. It was’ 
in consequence of this discovery that he framed a fresh issue 
which ran thus :- ~ 

“VY. Whether the plaint lands were sold in the rent sale for 

a fair price ? If not, whether the sale is invalid or illegal ? 


Whether the irregularity discovered amounted to an ille- 
gality which would necessarily invalidate the sale was a question 
which it was open to him to consider although: the point had 
not been raised ; but inthe absence ofany allegation of conse- 
qtient substantial injury it should have been presumed that there 
was no such injury and the framing of an issue on the point was 
unnecessary and improper. 

The dismissal of the suit on the 5th issue TN wrong. The. 
decrees of the lower courts must be set aside and the suit remand- 
ed to the District Munsif’s court for disposal onits merits. . The 
costs will Be the costs in the cause, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Arnold White, Ké.; Chief Justice, and Mr. 


Justice Phillips. 
Pamulapati Authivedu & another... Appellants* 
sg (Defts. 1 & 2) 
Samulapati Subbiah & others .. Respondents: 

. (PLF. Defts, 3 to 6. 

Mortgage—Redemplion—Clog on— Lease and ei eae Ld transac. ` 
tion—Leuse to last beyond the discharge of morigage. 5 
* A, No. 292 of 1909, ; 24th August 1911, 
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+ Leases between a mortgagor and a mortgagee to last during the pen- 

dency of a mortgage are not bad in themselves. (Mahomed v. Ezekiel 2 
referred to); but where the documents (the lease and the mortgage) form 
one transaction and contemplate the continuance of the lease after the 
discharge of the- mortgage. the transaction is a fetter on the equity of 
redemption which the court ought not to enforce. 


The fact of the existence of two documents does not by itself show 
that the transactions were independent of each other. j 


Appeal from the decree of the District Court of Guntur in 
O. S No. 66 of 1908. 

A mortgage was stipulated to:last for a certain number of 
years. On the same day as the mortgage, a lease was executed 
to run for 20 years after the period of mortgage. l 


The Advocate-General (P. S. Sivaswami Aiyar)for appellants 
(defendants) :—Though a clog on the equity of redemption is 
bad yet any collateral advantage stipulated is good—FISHER on 
Mortgages 3.226 ; Stanley v. Wilde?. A stipulation for a per- 
petual lease after redemption of the mortgage is bad. This is 
only a lease for 20 years and the transaction is reasonable. 

V. Viswanatha Sastri for respondents :—Redemption contem- 
plates not only the right to pay but also the right to get back 
possession. If possession cannot be got, it will bea fetter on the 
equity of redemption. There are no words in S. 6c to the effect 
that it is in the absence ofa contract to the contrary— Rama- 
samt Patiar v. ChinnanAsari?; Hiralal Vv. Narstlal+; Bhiwat 


Authivednu -. 
v. 
Subbiah. 


Jativ. Biranja Rwar®. Even a lease was construed as a mort- . 


gage. A clog on the equity is bad—Mahomed v. Bagas®; Mor gan 
v. Jeffreys”. Any collateral advantage would be enforced only 
during the continuance of the mortgage. After payment it 
cannot be enforced—Coore on Mortgages, 7th Edn., Vol, I, PP. I5, 
17. Lease is specifically referred to in p. 20— Ramasami Pattar v. 


Chinan Asari 3. Mahomed v. Ezekiel? is a case of lease, [Their 


Lordships stopped further argument.] 

The Advocate-General replied, distinguishing the cases cited 
by the respondents and submitted that the two transactions were 
separate. as evidenced by the fact of there being two deeds. 
On clog, see Samuel v. Jarrah Timber Corporation Ltd. 3 








I. (1905) 7 Bom. L.R..772, 779 2. (1899) 2 Ch. 474, 479. 
3. (Igor) LL.R. 24 M. 454. 4. (1909) 17 Bom. L.R- 326, 
5. €I900) L.L.R. 22 A. at 24h 6. (1908) I-L-R. 32 B. 569. 


7. (Zg10) 1 Ch. 620, 626, 627.  & (1904) A.C. 323 at 325. 


Authivedu 
v. 
Subbiah. 
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The Court delivered the. following e 


JUDGMENT:—As regards Exhibit JZ it is not contended 
that under that instrument the plaintiff is not entitled to pay off 
the mortgage debt at any time. He hasin fact paid it, and we 
understand that the mortgagee has received it, but the Advocate- 
General has contended that notwithstanding this the :nortga- 
gee is entitled to remain in possession until the expiry of the 


I2 years, the period of the mortgage as provided in the deed. 


The question of whether the provisions of the deed are unen- 
foceable on the ground that they fetter the right to redeem, of 
course, only arises if the parties intended, when they executed 
the deed, that the mortgagee should be allowed to remain in 
possession in the event which has in fact happened in this‘ case, 
viz. discharge of the debt by the mortgagor. On the construc- 
tion of Exhibit ZZ we do not think the parties so intended. The 
Advocate-General relies on the provision in the deed that as soon 
as the debt is discharged the mortgagee shall pay 1ent to the 
mortgagor. The contingency contemplated in the deed was 
the satisfaction of the mortgage amount out of the property be- 
fore the expiry of the 12 years. In this event the mortgagee 
was to be entitled to remain in possession until the expiry of 
the 12 years on payment of the rent provided in the deed. 

The deed contains no express provision under which the 
mortgagee can claim to remain in possession if the mortgagor 


. himself discharges the debt. In our opinion, so lar as Exhibit — 


IZ is concerned, on payment of the mortgage debt by the mort- 
gagor, the mortgagor is entitled to redeem. Even if on the 
true construction of the instrument the parties intended that the 
mortgagee should remain in possession after the payment of the 


‘mortgage debt, we think such an agreement would be unenforce- 


able as fettering the right toredeem. 

As regards Exhibits IIL and JV (a), which were executed on 
the same day and which must undoubtedly, in our opinion, be 
read together, the case stands on a different footing. Under 
these instruments the mortgagee claims the right to be.in pos- 
session as from 1915. The question of his right to possession 
under these instruments has therefore not yet arisen and will 


not arise until 1915. In any view it seems to vs that, so far as 


these documents are concerned, he has no right to possession now. 
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When Exhibit ZZZ was executed the mortgagor could not put the 
mortgagee into possession since on that date the mortgagee, 
under Exhibit ZZ, was already in possession. This is probably the 
reason why it was thought necessary to execute two docu- 
ments. The fact that there were two documents does not 
of course in itself show there were two independent tran- 
sactions. ‘The lease (Exhibit ZV a) is a lease for 20 years 
as from 1915. It recites the mortgage and expressly provides 
for the payment of the mortgage-debt by the mortgagor. 
It contemplates the mortgagee remaining in possession not- 
withstanding this payment and providesthat after deducting 
expenses the balance shall be paid to the mortgagor as rent. 
We do not think the lease can be regarded as an independent 
transaction. It is part aud parcel of the mortgage transaction 
and its effect is to keep the mortgagor out of possession of the 
mortgaged property notwithstanding the discharge by him of 
the mortgage debt. Leases between a mortgagor and a mortgagee 
to Jast during the pendency of a mortgage are not bad in them- 
selves—Mahomed v. Ezekiel?. But inthe case before us the 
documents expressly contemplated the continuance of the lease 
after the mortgage-debt. We think this is a fetter on the equity 
of redemption which the court ought not to enforce. See Rama- 
samt Pattarv. Chinnan Asari? ; Morgan v. Jeffreys*. 
The appeal is dismissed with costs. 





IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim and Mr. -Justice 
Sundara Aiyar. 


M. Venkata Raghavalu Chetty .. Petitioner in both* 
v (2nd Defendant). 
_ A. N. Sabapathy Chetti & another .. Respondents in both 
.. (Plaintiff & 1st Deft.) 


Pronote, suit on—Onus—Admission in pleadings or evidence—Defendant’s case 
and plaintiff's case both disbelieved—Practice—Procedure—C.P.C.,S. 115. 


Plaintiff brought a suit ona pro-note. The defendant admitted execu- 
tion but denied consideration. The judge disbelieved the defendant’s evi- 
dence, but, without giving a decree tothe plaintiff at once, examined the 








* C. R. P. Nos. 59 and 60 of Iọ9īo. 25th August roft. 
I. (1905) 7 Bom.L.R. 773- 2. (1g01) I-L.R. 24 M. 449. 
3. (Igto) 1 Ch. 620." 


Authivedn 
V, 
Subbiah, 


Raghavaln 
Chetty 


A 
Sabapahhy 
Chetty. 
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» Raghavala 
Chetty 


Ve 
` Sabapathy 
Chetty. 


plaintiff on the question of consideration, but disbelieved his evidencealso 
and found a consideration not set up by the plaintiff himself. 

Held per Abdur Rahim J.—The onus being on the defendaut to prove 
want of consideration andthe same not having been discharged, the fact 
that the plaintiff, in order to rebut the defendants’ evidence, gave an untrue 
account as to the form ofconsideration cannot be taken as an admission or 
proof of want of consideration, especially where neither the pro-note nor 
the plaint stated any particular form of cousideration. 

Pes Sundara Aiyar J.—The questiou of onus has absolutely no 
bearing on’ the case. It can make no difference whether the plaintiff's 
statement as to consideration was made in the plaint or in his evidence. An 
adinission made by a party in his evidence unretracted and adhered to by 
him as the truth is as binding on him as one contained in the pleadings or 
inthe negotiableinstrament itself. It is not open even to the Judge 
orto the High Court to ignore the conclusion of the Judge that the 
plaintiffs case was false; but the error committed by the Judge in 
giving the plaintiff a decree was a mere error of law and the High Court 
cannot interfere in revision. 


Petition under S. 115 of Act V of 1908 praying the High 


_Court respectively to revise.the decree of Sir V. C. Desika- 


chariar, a Judge of the Court of Small Causes, Madras, and the 
decision of the Full Bench of the said Court in S. C. S: 
No. 4813 of 1908. 

K.R. Subrahmania Sastri for petitioner. 

G. Krishnasawmy Atyar for respondents. 

K. R. Subrahmania Sastri submitted that the Small 
Cause Court Judges were wrong in decreeing the suit when 
plaintiff's case as to cousideration was disbelieved, Making 
a new case for the party was a question of jurisdiction—Grakh 
Babaje v. Vithal Narain >. 

‘G. Krishnasamy Atyar cited S. A. 424, 425 of 1909 
as to the use of persumption and on the question of juris- 
diction ; also Amir Hussain’s case? ; Kristamma Natdu vw, Chapa 


Naidu,’ 
The Court delivered the following 


JUDGMENTS :—Abdur Rahim J.—By these petitions we 
are asked to revise the judgments of Sir V. C. Desikachari, a 
Judge of the Presidency Court of Small Causes, Madras, decree- 
ing the plaintiffs claim on a promissory note for Rs. 1,000 
(Exhibit A) and of the Full Bench of that Court dismissing an 
application made toit bythe petitioner fora, new trial. The 
question is, accepting the findings of fact by the court of first 





I. (1887) LLR. 11 B. 435- . 2. (1884) 1I I.A 237. 
3 (1894) LL.R. 17 M. 410, 
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„instance, as we are bound todo, is there a proper case for re- 
vision? The defendant admitted the execution of the note and 
pleaded want or failure of consideration under S. 118 of the 
Negotiable Instruments Act XX VI of 1881. The court is bound 
to presume, until the contrary is proved, that a pro-note was made 
with due consideration. It was incumbent on the defendant, 
` therefore, to make out his plea. The learned Small Cause Court 
Judge has disbelieved the story set up by the defendant in sup- 
port of his plea. Upon that finding the plaintiff was entitled to 
judgment, but after the evidence of the defendant was taken 
the plaintiff gave evidence to show how the consideration for the 
pto-note was made up. The learned judge has also disbelieved the 
plaintiff's account as to what happened and he thinks. that the 
true consideration for the pro-note was something other than 
that spoken to by the plaintiff in his evidence. The latter find- 
ing does not appear to be supported by evidence and may be 
discarded for the present purpose. It is contended that, both the 
parties having gone into evidence and the plaintiffs evidence as 
to what was the nature of the consideration being disbelieved, it 
must be taken that the deferdant has shewn that there was no 
consideration. Tomy mind there is no foice in such argument. 
The plain effect of the learned judge’s estimate of the evidence is 
that he is not satisfied that there was no consideration or there 
has been a failure of consideration for the pro-note, or in other 
words, defendant has failed to make out his plea. But it is 
suggested that we must treat the fact that the plaintiff in his 
evidence alleged a particular form of consideration as an admis- 
sion that there was no other consideration. and the particular 
form of consideration spoken to by the plaintiff having been dis- 
believed, the presumption under S. 118 of the Negotiable Instru- 
ments Act was rebutted and the defendant was ‘relieved from 
proving that there was no consideration. This sort of reason- 
ing is, in my opi ion, open to two objections. In the first place, 
Iam not aware ot any authority and none has been referred to 
during argument which would justify us in extending the rule 
relating to admissions to such a far-fetched inference as ‘that on 
which the argument is based, and the next objection is that 
the argument requires us to regard the events from a wrong 
poirt of view. Neither the pro-note nor the plaint states any 
particular form of consideration, and I fail to see how, when the 


+ 5 g . : 
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defendant failed to prove want of consideration, the fact that the : 
plaintiff, in order to rebut the defendant’s evidence, gave an 
untrue account as to the form of consideration, can be taken as 
admission or proof of want of consideration. 

At the close of the defendant’s case the learned judge might 
at once have passed a decree in favour of the ‘plaintiff and it 
cannot possibly make any difference that the plaintiff afterwards 
deposed to astory which the judge was unable to believe. Of 
course, after hearing the plaintiffs evidence, it was open to the 
judge to say, on considering the evidence of both sides, that the 
falsity of the plaintiffs story made the defendant's version of 
what occurred more probable, but here the judge rejects the 
defendant’s case as false. It was also argued that the property 
in the pro-note was not intended to pass to the plaintiff until 
the happening of certain events, but such a defence was never 
put forward in the Small Cause Cotirt and the facts found by the 
learned judge do not go sufficiently farto support sucha 
plea. ' l 

I would, therefore, dismiss the petition with costs. 

My learned brother agrees in the result. The petition is 
therefore dismissed with costs. 

Sundara Atyar J.:—The facts have been stated with suffi- 
cient fullness in the judgment of my learned brother, and I do 
not think it necessary to repeat them. But I may refer to the 
petitioner’s plea on the basis of which his learned vakil has urged 
the contention that no liability accrued on the pro-note Exhibit 
A at all, as it was not delivered to the plaintiff and delivery was 
not to be made to him and he was to have no right to enforce it 
unless be fulfilled certain obligations on his own part. ‘The plea 
as set outin the judgment of Sir V. C. Desikachariar was in 
these terms: “C.P. Mangiah Chetty handed all the four docu- 
ments toK Ramachandra Iyer for safe custody. Hence Exhibit 
A not executed for cash received, and there has been failure of 
consideration.” It will be noticed that there is no distinct 
Statement that the whole transaction was an escrow, and that 
Exhibit 4 was to have no operation until the plaintiff did what 


"he had undertaken todo. The agreement between the parties 


might be either that Exhibit 4 was a completed and effective in- 
strument, but, asa security for the plaintiff's performance of his 
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part of the agreement, it was deposited with a third party, or 
that Exhibit A was to be regarded’as an incomplete transaction 
altogether until the plaintiff carried out his own obligations. In 
the former case, the suit would not be unmaintainable though 
the defendent might plead that the plaintiff ought not to have a 
decree as he failed to fulfil his part of the contract. The defen- 
dant’s statement, in his written statement, was that there was 
failure of consideration, and not that the plaintiff never acquired 
the right to enforce Exhibit 4. The full court, onthe appli- 
cation for a new trial, was of opinion that the written statement 
did notraise the contention that the defendant never incurred 
the obligation to pay the amount secured by Exhibit 4. I am 
. unable to say that the learned judges were wrong in their view. 

On the merits I have come to the conclusion that, on the 
‘findings of fact arrived at by him, the learned judge who tried 
the suit was wrong in his conclusion. The presumption with 
regard to every negotiable instrument, no doubt, is that it was 
drawn for consideration and the onus of proving absence of con- 


Raghavaln 
Goet tty 


Sabapathy- 
Chetty. 
Sundara 
AiyarJ. 


sideraticn would be on the defendant. Sir V.C. Desikachariar - 


found that the defendant failed to prove want of consideration for 
Exhibit 4. After the defen“ant had adduced his evidence, the 
plaintiff also Jet in evidence, and stated on oath that the con- 
sideration for Exhibit 4 was Rs. 8:0, due by the defendant as 
book-debt and Rs. 200 paid in cash. The learned Judge found 
that this statement was absolutely false. Neither the, plaintiff 
nor any one else on his behalf stated that there was any other 
consideration for Exhibit A. The result is that the only conside- 
ration put forward for Exhibit Æ is false. On these facts, I am 
clearly of opinion that the question of onus has absolutely no 
bearing on the case. To my mind it could make no difference in 
this case whether the plaintiff's statement as to the consideration 
was made by hini in. his plaint or inhis evidence as his own 
witness. No doubt where an admission is made by a party in 
the pleadings he would be absolutely estopped from going be- 
hind it, unless he obtains leave to amend his pleading, while it 
is possible that when he makes the admission in his evidence, 
he may adduce other evidence to prove other consideration and 


it may be that the court would be legally entitled to act on such’ 


other evidence, though I should consider it verv wilikely that it 
would do so. I can, however, see no reasou why an admi ssion 
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made bya party in his evidence unretracted and adhered to by 
him as the truth should not be as binding on him as one contain- 
ed in the pleadings or as a statement contained in the negoti- 
able instrument itself. No doubt it was open tothe learned 
judge to pass a decree in favour of the plaintiff as soon as the 
defendant, had closed his case, and it might have been open to 
him also not to pronounce on the truth or falsity of the plaintiff's 
case as disclosed inhis evidence. But I fail to see how we or 
the learned judge himself could ignore the conclusion arrived at 


-that the plaintiff's case was false. I do not see further how in 


the state of the record the plaintiff could be permitted to set up 


` a case of some other possibie cousideration. Iam of opinion that 


the learned judge should have dismissed the suit. This being my 
view I have to decide the question whether this court has power 
to interfere in the case under S. 115, C.P.C. I am obliged to hold 
that ithas not. My conclusion already stated is that on the facts 
found by the lower court, itought to have held that Exhibit A 
‘was not supported by any legal consideration. The learned judge 
arrived at the opposite conclusion, and in doing so he committed, 
according to my view, an error of law. The Privy Council has laid 
down conclusively that we have no power to correct a mere 
error of law in revision. I cannot say that the learned judge 
acted with any material irregularity in trying the case. 
I agree that the petitions must be dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Abdur Rahim ‘and Mr. Justice 
Sundara Aiyar. , 


Mohideen Kuppei and another ... Appellants* 
vuo - (18¢ and and Petitioners) 
' Maria Kami and others: .. Respondents 


(Lespondents Nos. 2,5, 4, 6, 8,9, 10 & 12).. 


Decree—Appeal decree—Execution— Time fixed for payment—Jurisdic- 
tion of executing court to extend. : 
Specific directions contained in the decree or order of an appellate court (¢.¢., 


directions to pay money within a’certain time) are beyond the judicial discretion 


of the lower court and hence must be implicitly followed by the latter court ; 
Consequently the first court cannotin execution extend the time fixed by 
the appellate court in its decree (2. g for the payment of money). 


Appeal from the order of the District Court of Tanjere in 
A. No. 836 of 1909, presented against the order of the Court 
ae AN oe P O o aaas 


+ A.A. A. O. 56 of I9I0. goth August, IgII. 
e 
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of the District Munsif of Patukota in O. S. 291 of 1900 (E. P. 
No 1/133 of 1909.) 


In this case, the decree of the High Court provided that “the 
defendant do deliver possession on the plaintif paying Rs. 50 
within three months to the defendant.” There was no further 
provision that the suit should stand dismissed if the payment 
was not so made, 


K. Bhashyam for S. Srinivasa Atyangar, for appellant, 

relied on C.M.S.A.8r of 1907, Baswant Rao v. Kashibai*, to show 

_ that the payment was not a condition precedent ; Perta Muthirian 

v. Karapanna Muthirtan? to show thatthe timecould be extend- 

ed. He cited Annual Practice, Orler 64, Rule 7 ; DANISL’S 
Chancery Practices pp. 628, 1139. 


T. V. Gopalasawmy Mudakar, for respondent, submitted 
that it was a condition precedent and cited Ramasami v. Sun- 
daram; Shtlabatt Debi v Rodrigues*. 


The Court delivered the following 


JUDGMENT :—The tly direct authority available ‘to us 
on the question whether the District Munsif, who was asked to 
execute the decree, had the power to extend the time allowed for 
payment in the decree which was p.ssed by:the High Court, is 
C.M.S. A. No. 29 of 1909 in which it was held that the appellate 
court which passed the decree was the proper court to: which the 
application should be made for extending the tine. We are not 
propared to lay down a different rule. The ruling is in accor- 


dance with the dictum of Bakshyam Atvangar J. in Vedapuratt 


v. Vallabha Valia Raja® where that learned Judge points out 
that extending the time fixed by the judgment of an appellate 
court for the performance of a condition amounts to an amend- 
ment of it. The general rule is that “ specific directions contain- 
ed in the mandate of the appellate court are beyond the judicial 
discretion of the lower court and hence must be implicitly fol- 
lowed by the latter court.” See American Cyclopeedia | of Law and 
Procedure, Vol. III, p> 481. 


te (1887) I. L. R. 12 B. 26. 2. (1906) I. L, R. 29 M. 370. 
3 (1907) I. L.R. 31 M. 28. 4. (1908) I. L. Re 35C» 548. 
5. (I9c1) LL.B. 25 M. 300 atp. 313. 


Mohideen 
Kuppei 
v. 


Maria 
Kami. 
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gic It also seems to us that the direction to pay the amount ‘of 
v. Rs. 5c must be read as a condition precedent, The decision in 
Maria R P A peers 
Kami. amasamtv, Sundaram? supports this view. 


_ The petition must therefore be dismissed with costs. We 
do not decide the qu:stion whether the court should extend the 
time if a proper explanation is made to it for the purpose, 





IN THE HIGH COURT OF JUDICATURA AT MADRAS. 
Present :—Mr. Justice Phillips. 


Narasaya Hegade ia we Petitioner * 
v. . 
Vitlaprabhu and others -. Respondents. 
Narasaya C. P. C, Ss. 48, 115—" Failure to exercise Jurisdiction” —Dismissal of 


Hegade application as barred—Limitation of twelve years from the date of decree— 
Vitlaprabhu Appellate decree. 3 


If a Court rejects an application under an erroneous view that it is barred, 
it fails to exercise a jurisdiction vested in it within the meaning of S. 115, C.P.C. 
Where an appeal is preferred from a decree, it is from the date of the appel- 
late decree that limitation runs for the purposes of S. 48 of the Code of 1908. 
Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the District Munsif of Mangalore in 
R. E. P. 435 of 1910. 
B. Sttarama Rao for petitioner. 
K. Narayana Rao for respondent. 


B. Sitarama Rao submitted that the lower court was clearly 
in error. The only decree that is capable of execution is the ap- 
pellate decree, where there has been an appellate decree, no matter 
whether varying or affirming the decree of the lower court 
and no matter whether the appeal is by the party himself or 
by some other. Order XLI, r. 33, gives an extended power to 
the appellate court—Manavitkaraman v. Unniappan?; Krishnama- 
chart v. Mangammal*; Pichu’ Atyangar v Sesha Atyangar *; 
Ram Churn v. Lichmikant Purnick® 


K. Narayana Rao submitted that the language of S. 
48 was conclusive as altered. “Arguments based on general 


* C. R. P. 7orof Igio. . I5th Augnst, IgIT. 
I. (1907) I.L.R. 31 M. 28. 2. (1891) I.L.R. 15 M. 172. 
3- (1902) ILR. 26 M. gi. 4 (1894) LLR. 18 M. 214. 


5 (1871) 16 W.R. 1 (F.B) 
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prinçiples could not be available in the face of the langu- 
age. Anyhow, he submitted that no question of jurisdiction 
was involved in the case. 


B. Sitarama Rao cited in reply, Har Prasad v. Jaffer Ali 3s 
Mulchand v. Govind ?; Thiruvenkata Chartar v. Desika Chart ?; 
Thiruchtlambala v. Sheshayyangar 4; The new code gave effect 

` to the decisions and deleted the superfluous words. 


The Court delivered the following 


JUDGMENT:—A preliminary objection is taken that no 
question of jurisdiction within the meaning of S. 115, Civil 
Procedure Code, arises, but it is contended that asthe Munsif 
held that his jurisdiction was ousted by limitation he failed to 
exercise a jurisdiction vested in him by Jaw, and I think this 
contention is sound. The execution petition was filed more 
than 12 years from the date of the ‘original decree but within 
12 years of the date of the appellate decree confirming the same- 
The ‘District Munsif has held that as S. 48, C. P.C. 
prescribes only 12 years from the dite of decree and omits 
the words “or of the decree (if any) on appeal affirming the 
same” which were in S. 230 of the old code, the period of limitation 
must run from the date of the original decree. There has, however, 
been a series of decisions that the appellate decree, whether 
Confirming or modifying the original decreee, is the only 
decree susceptible of execution—vide Wannu Narain Singh v. 
Lala Raghunath Sahats, Abdul Rahiman v. Motdin Saibat j 
Manavikraman v. Unniappan™, Mohamad Mehkdibulla v. Mohini 
Kanta Saha Chowdhury »—and it was held by a Full Bench of 
this Court thet under S. 230 the period of limitation runs from 
the date of appellate decree even where only a portion of the ori- 
ginal de-ree was appealed against. {If the only decree capable 
of execution is the appellate decree the words in S. 230 “or of 
the decree in appeal affirming the same” became ùnneces . 
sary and consequently were omitted in S. 48 of Act V of 1898, 
the word “decree” alone being used as there is only one decree 
susceptible of execution, either the original decree in cases where 
a a 


1. (1885) I.1,.R. 7 A. 347. 2. (1906) I.L.R. 30 B. 575. 
3» (1908) I.L.B. 31 M. 532. 4. (1881) I.L.R,4 M. 384. 
5 (1895) I.L.R. 22 C. 467. 6. (1898) I.L.R. 22 B. 500. 


7+ (1891) I.L.R. 15 M. x70. 8. (1907) I.L-R. 34 C. 874. 


Narasaya 
Hegade 


Vitla- 
` prabhu, 


Narasaya 
Hegade 


vitla- 
prabhu. 


Malaiyya 
Pillai 
v. 
Perumal 
Pillai. 
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there is no appeal or the appellate decree where there is „one. 
In this view the order of the District Munsif is wrong and exe- 
cution must be allowed. 


The petition is allowed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur’ Rahim and Mr. Justice Sun- 
dara Aiyar. 


Malaiyya Pillai had we mg Appellant* 
E7 . (4th Defendant) 
Thirumalai Perumal Pillai and others ..° Respondents 


(Plaintif & 1st 

to 3rd defendants). 
Specific Relief Act, S.42 — Proviso—Suit for declaration in respect of 
property in the possession of Magistrate, but to possession of which plaintiff 


was entitled. 
The property in suit was in the possession of the Magistrate in virtue of 


an order of attachment under S. 146, Cr. P. C., which was subsequently set aside 
by the High Court. But before delivery was obtained by the defendant a co- 
trustee, plaintiff brought the suit for declaration of his title to co-trusteeship 
without asking for possession. 

Held :—That the suit was not pares by the proviso to S..42 of the Specific 
Relief Act. 

- Suit appeal from the -lecree of the Subordinate Judge’s 
Court of Tuticorin in A. S. 262 of 1907 presented against the 
decree of the Court of the Additional District Munsif of Tinne- 
velly in O. S. 171 of 1906. 


Plaintiffand defendant were trustees of a chatram wo; under. 
an arang mest between themselves, had to mavage by turns. 
Defendant contended that the plaintiff had committed default 
under the terms of the document and thereby forfeited his right 
to trusteeship.’ There were disputes as to possession when the 
Sub-Divisional Magistrate, acting under S, 146, attached the pro- 
perty aud appointed a Receiver. His ord.r was set aside by the 
High Court on the ground that he had found that the defen- 
dant was in possession and under these circumstances he had, 
no jurisdiction to appoint a Receiver. After the order of the 
Magistrate was set aside, but before any steps were taken by the 


æ S. A. 631 of 1909. š 16th August IgII. 
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Aelendant to tale delivery from the court, the patent suit was 


instituted by the plaintiff to have his rights declared. “Objection 


was taken that the suit was not maijutainabie without a claim 


for possession. Both the courts below overruled the plea and 
allowed the plaintiff's suit. Hence the appeal. 


T. Rangachariar for appellant. 
V. C. Seshachariar for respondent, 


T. Rangachartar:—The possession, of the receiver- in 


` this case must be taken to be the possession: of the defen- 


dant. If the order appointing him.remained undisturbed, 
no doubt the property could have been.:saidto. be tz custodia 
legis and a merely declaratory relief might haye sufficed. As it 
was, at the date of the plaint, the order appointing the receiver 
had been set aside ; the possession of:the receiver was at. suffe- 
rance ; the defendant had only. to°apply and the court would 
have had no discretion but to direct the handiug over of pos- 
session to the defendant. It has been held .that for ‘purposes of 
limitation such possession counts in. favour of the party from 
whom possession was taken by court though the possession of 
such person was wrongful.. The principle is that an act of court 


should injure none. Symbolical delivery of possession’ can be had. 


Counsel cited Ray Naracz Das v Shaha Annando Das Chowd- 
huri 1; Narayana. Chetti v. Kannamma Achi 2. . 

V. C. Seshachartar was not called upon. i 

The Court delivered the following 

JUDGMENT :—The first contention urged before us is 
that the ‘Magistrates crder under S. 146, ` Civil Procedure 
Code, putting the chattram iņ the possession of the Tahsildar 


being set aside by the High Court which ‘directed posses- 
sion to be given to the defendants, the plaintiffs suit 


could not -be maintained for mere declaration of his - right. 
But we do not. think that this contention should prevail. 
The defendant was not at the date of the suit in posses- 
sion of the chattram though he was entitled to obtain possession 
under the order of the High Court. It is true that the, posses- 
sion of the Magistrate would not be deemed to be adverse within 


‘the “meaning ‘of the law of limitation, but in order that a suit'can 








I. (1899) I. L. R. 26 C. 845. 2 (1905) I. L. R. 28 M. 338. 
* 6 ° 


‘Malay; ya 
Pillai 
OD, 
Beruitial 
Pillai. 


Malaiyya 
Pillai 
V 
Perumal 
Pillai. 
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be held to be unmaintainable by the application of S. 42 of the 
Specific Relief Act it must be shewn that the defendant was in 
possession and as against him the plaintiff could have obtained 
an order for delivery of possession. It is true that the Magistrate, 
after the order of the High Court, was bound to deliver possession 
to the defendant, but he had not yet delivered possession to him 
when the suit was instituted. Supposing that the plaintiff asked 
for recovery of possession and obtained a decree before the defen- 
dant obtained possession from the Magistrate, it is difficult to see 
how such a decree could be effectively executed against the defen- 
dant. There is no authority covering this question and the cases in 
Raj Narain-Dasv. Shahu Annado Das Chowdhurt: and Narayana 
Chetti v. Kannammat . Acht? do really throw no light in this con- 
nection. As regards the lands, it was found that the plalntiff 
was in possession of them at the date of the suit and that find- 
ing is not open to any legal objection. The next contention is 
that because the land revenue was not paid punctually on the due 
date, the plaintiff forfeited his right to manage the charities 
although, as a matter of fact, no damage was caused thereby to 
the trust property. We are unable to place such a narrow con- 
struction on the agreement Exhibit A. Besides, apart from the 
agreement of the parties, we have to see whether there: is suff- 
cient cause for removing the plaintiff from the trusteeship or 
the charities, and no such case has been made out. In our 
opinion the plaintiffhas not forfeited his right and is entitled 
to the management of the charities and the properties belong- 
ing thereto, according to the terms of the Exhibit A. 

We dismiss this second appeal with the costs of the first 
respondent. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Spencer. 
V. Andiappa Chetty ee Ja Plaintiff * 
V 
P. Devarajulu Naidu deceased, by his 
son & legal representative Alagasinga 


Naidu and another . s .. Defendants., 
Limitation Act, S. 1g—Acknowledgment, what is. 
I. (1899) I. L. R. 26 C. 845. 2. (1905) I. L. R. 28 M. 338: 


* Ref. Case 13 of 1910. 22nd August, Igit. 
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«Held, that a letter which ran as follows “with reference to you letter, 
I have to inform you that 1 wish to examine the accounts, as my accounts do not 
show Such an amount mentioned in your letter’? was no acknowledgment within 
the meaning of S. 19 of the Limitation Act. 

-Obiler :—S. 19 of the Limitation?Act ig so worded as to suggest that where 
there isan acknowledgment for starting a fresh period of limitation, the right 
acknowledged must be of the same description as the right whick is the subject 
of the suit. In a suit. for the balance due upon, taking accounts an admission that 
accounts must be taken and settled-would be a pertinent acknowledgment, but it 
might be taken otherwise in a suit brought to recover a definite sum of money. 


_. Case stated under S. 69 of Act 15 of 1882 by the Registrar 
of the Court of Small Causes in Small Cause Suit No. 19117 of 


1909. 
Ebrahim Sahib for plaintiff. 


M. Kunjunni Natr for T. Ranga Chardar for defendants 
The Court delivered the following 


JUDGMENT. —Two letters marked Exhibits A, B, in the 
Small Cause Suit No 19117 of 1909 have been referred by the 
Court of Small Causes, Madras, under S. 69 of the Presidency 
Small Cause Courts Act, for our-opinion whether they constitute 
acknowledgments of liability within S. 19 ofthe Limitation 
Act. The letters run as follows :— 

Exhibit A. l 
“ Madras, 1ọth June 1908. 
To : 
R. V. SESHAGIRI RAO, B.A B.I 
; High Court Vakil, 
MADRAS. 
Sir, : 

With reference to your letter dated 2nd instant I request you be to so 
good as to furnish me witk a copy of a statement of accounts,” 

Exhibit B. 

“ Madras,- 18th Juné 1908- 
To ae 
-M. R. Ry. R. V. SESHAGIRI RAO, B.A. B-L : 
High Court Vakil, 
: MADRAS. 
Dear Sir, 

With reference to your letter of the 2nd instant on behalf of V. Andiappa 
Chetty, landing contractor, Madras, I have to inform you that I wish to 
examine the accounts as my accounts do not show such an amount men» 
tioned in your letter. I therefore request you will please forward the copy 
of the account or instruct your client to send his gumasta with his account 
books.” 


Devarajulu 
Naidu. 


Andiappa 
Chetty- 
oo o’ 
Devarajulu 
Naidu. 
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. The. cases cited. at the Bar-and referred to. in the judgments 
Of the Judges of- the Small Cause Court are Quzncey v: Sharp; 
Seethatya v. Renga Reddi 2, Fogeshwara Rat v. Raf Narayan’ 


` Mutter 3 ana Maniram Seth w. Seth Rup Chand +. The circum- 


stances of those cases seem to be all distinguishable from the 
present, but before proceeding to discuss them wemay say- 
at once that we agree with the observation of Maclean C. J. in 
Fogeshwara Rat v. Raj Narayan Mitter? that unless the language 
of the document be identically the same, a decision upon the 
construction of one document is not of ` much assistance to the 
court in construing another. A ; 

In Quincey v. Sharp? the debtor took the initiative by ask- ` 
ing his creditor for an account for work done before he received 
any demand to pay; ‘thus implyiug:that some work had been done 
and that it would have to be paid for. 

_ In Seethatya'v. Renga Reddi? the accounts which had to be 
taken were mutual, open and current accounts.to which Article. 
85 of the Limitation Act:applied; and in Manram Seth ve Seth: 
Rup Chand* the accounts weré open and current though the Privy’ 
Council, in the view .that’ they. took, found it unnecessary to 
decide whether they were also-mutual, and the. learned Judges. 
contented themselves with observing that the dealings were not 
the ardiuary ones of banker and customer but rather in the 
nature of mutual accommodation. , 


Section 19 of the Limitation Act is so worded as to suggest 
that where there is an acknowledgment of liability in respect of a 
right and it is sought to use such acknowledgment for starting a 
fresh period of limitation, ‘the tight acknowledged must be. 
of the same description as the right which is the subject of the. 


‘suit.. Thus in a suit for the balance due upon taking accotnis 


an admission. that accounts must be taken and settled ‘would 
be a pertinent. acknowledgment, but it might be otherwise in a 
suit. brought to r:cover a definite sum of money. 

So also it is not difficult to see that asking for an account in’ 
Tésponse to a ereditor’s demand: may bea very different thing 
from acknowledging the necessity of seitling accounts when a 





1. (1876) I, Ex. D. 72. 2. (1887) I. L. R. 10 M. 289. 
3.. (1903) I. L. R. 31 C. 195. 4. (1906) I L. R. 33 C. 1047 (P.C.) 
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creditor bases his right upon accounts. Tbe decision in Fogesh-- Andieppa 


wara Rat v. Rag Nariyan Mitter? is quoted in support ofthe view ~ v. f 
aa : EE : ae Devarajulu, 

taken. ty the majority of the judges: who made this reference. Naidu. ` 

There a hotise-owner who received from a contsactor a bill for 

building work.done by him wrote that the bill was incorrect in 

parts and that the work was unfinished but promised to examine 

the, work and the estimates and see what was duc. It was held 

that this was not an ‘acknowledgment of liability within ‘the 


meaning of S, 19 of the Limitation Act. 


In point of fact, however, none of these cases Teali stand on 
parallel footing to that with which we are now dealing, Each 
case must:be treated on its own merits. ` From a consideration 
of thé wording of Exhibits 4 and Z we are of opinion that they 
do not'contain any acknowledgment of liability sufficient to save 
limitation, We think there is much force in the comparison 
made: ‘by. the Chief Judge of the Small Cause Court between the 
request of the rst defendant in Exhibit A for a copy of a state- 
ment of accounts and the case of a tradesman who sends a bill 
for a certain sum with the words “ to account rendered” to which 
the customer replies: “ please send me a detailed bill.” We agree ' 
with him in thinking that such words would not amount to an` 
admission of liability. 

The expression by the gi cefendant in Exhibit B. of a 
wish to examine the contractor’s account does not carry the matter 
further. The question referred to us must, ‘therefore, be answered 
in the negative. t 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jastice Sundara Aiyar and Mr. Justice 
Phillips. , l j 

- Ankepeti Subba Reddi (died) and others. , Appellants” 


v. (Plaintiffs) 
Tippana Narayana Reddi & Gani Subba 
Reddi ar -» Respondents 
(Defendants), 


Idol— Worship, right of --Proo f—Worship at particular place. 
. Where worship.to an idol-is-offered- at- -places other than ‘the temple it 
Should not be inferred, without distinct evidence or circumstances necessari- 


* S. A. II5I Of 1909. , - 11th October rgrr. 
i I. (1903: I-L.R. 31 C.'195. 


“Subba ` 


` Reddi 
KERET De : 
Nardyata 
Reddi. 
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ly leading to the conclusion that any right exists to offer it at the patti- 
cular place. ž 

The right of worship, including any special right of worship a person 
mmay possess, isa civil right; but the mere fact that a person has offered 
worship at a particular place fora number of years would not necessarily 
give him.a right todo so. [Nagiah Bathadu vw. Muthachari 1 considered.) 

-Second appeal from the decree of the District Court of Cud- 
dappa in A. S. 94 of 1908 presented against the decree of the 
District Munsif of Nandalur in O. S. 204 of 1907. 


T. V. Seshagiri Adyar for appellants. 
C. V. Ananthakrishna Atyar for respondents. 


T. V. Seshagiri Atyar_—The question in this case is the right 
to worship an idol in front of plaintiff's house. If an idol is 
taken in procession along a particular street, any of the residents 
may acquire a right to have an idol stop in front of his house by 
prescription. A right to worship includes the right to make offer- 
tings. My right is a right cognizable by the civil courts. I 
have been enjoying the right for several years. Iam entitled to 
compel the trustees of the temple to make the deity stop in front 
of my house. The following cases were cited:—Nagiah Bathadu 
v. Muthachart ; Davies J. at p. 225--Subbaraya Gurukkal v. 
Chellappa Mudal’*; Krishnasawmt Atyangar v. Rangasawmt 
Atyangat* ;- Vengamuthu x. Pandeswarat; Vatdhyanatha v. 
Chandra Sekhara® ; Anandrav Bhikaji Phadke x. Shanka Dajt's; 
Charya® ; Venkatathalapathtv. Subbara yudu". 


C. V. Ananthakrishna Atyar.cited Nagtah Bathadu v. 
Muthachari +. i 

The Court delivered the following 

JUDGMENT :—This is a suit to establish the plaintif’s right 
to worship the idol of a temple at his house, the idol being re- 
quired to go in procession to the place for the purpose. ‘The de- 
fendant denies that the plaintiff has any such right enforceable in 
a court of law. l FRE p 

The facts as found by the Munsif are that there used to be a 
procession called “kantakorika” conducted by the authorities of 





nT; (1900) 11 M.LJ. 215. 2. (1881) LLR. 4 M. 315. 
. 3+ (1909) 19 M.L.J- 743. 4. (1882) 1.L.R.6 M, 151, 
5 (1905) 15 M.L.J' 458. 6. (1883) LLR. 7 Bs 323 


q (1890) LL, R. 13 M. 293. 


PART XXL] THE MADRAS LAW JOURNAL REPORTS. 1029 


the temple. The “shadai” and “chamarams ” belonging to the 
ido] used to be placed in a palanquin and the palanquin was taken 
in a procession with the paraphernalia belonging to the temple 
along the street where the piaintiff’s house was situated. The 
terminus of the procession was in front of the plaintiffs house. 
There the weaver community, living apparently in adjoining vil- 
lages, used to bring presents of betel nut and other things, After 
the temple authorities had finally accepted them, distribution of 
thamboolam (z.c., betel and nut) used to take place aud the palan- 
quin would then be taken back to the temple. Certain honours 
were usually done to the plaintiff called ‘rajani thamboolam.” 
Honors were also done to certain other persons. The distribution 
of the honours used to take place either in front of the plaintiff's 
house while the palanguim was detained there, or after it re- 
turned to the temple. Coming to the dispute between the 
weavers and the temple trustees (the defendants) the procession 
has not taken place regularly during the last seven years, and ac- 
cording to the District Munsif’s finding, it would appear that 
during five out of seven years the procession did not move out of 
the temple at all. 


. Now, proceeding on these findings we can see absolutely no 
ground for concluding that the plaintiff received any honours or 
performed any worship in front of his house as a matter of right 
Apparently the “ kantakorika” procession was a part of the cere- 
monial of the temple ‘ ootsavam’ immediately preceding the 
ceremonial of marriage or ‘kalyanam’ of the idol. It is most 
natural that when the palanquin was stopped for a while all per- 
sons near that place should offer worship. In the circumstances 
some evidence should be required to show that the plaintiff's offer 


of worship was anything inore thana natural act of devotion on ` 


his part asa Hindu to show respect to the idol. There is no such 
evidence forthcoming. The receipt of “rajani thamboolam” 
did not always take place in front of the plaintiff's house and 
there is nothing to show that it is necessarily conuected with the 
plaintiff's right to worship. 


According to the District Judge the right to have the pro- 
cession called “ kantakorika” was one belonging to the weavers 
and the plaintiff merely took advantage of the opportunity of 
the palanguin stopping in front of his house to offer worship. 


Subba 
Reddi 
U, 
Narayans. 
Reddi. 


Ea 
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a 


Reddi Itis unnecessary to decidé ‘whether the weavers really had 
v: any right to have the procession conducted, because it seems to 
“Narayana i 


"Reddi. us clear that the plaintiff has failed to establish, by any evidence, 
that he used to offer worship at the place in question as a matter 
of right. Where worship is offered at places other th:n the 
‘temple it should not be inferred, without distinct evidence or 
circumstances necessarily leading to the conclusion, that any 
tight exists to offer it at the particular place. © : 

The cases cited by Mr. Seshagiri Aiyar no doubt show 
that besides’ the. ordinary right of worship at the temple, a 
person may poss ss the right to worship an idoj at particular 
places when it is carried in procession or otherwise. Nagiah 
Bathadu v. Muthachart*, Subbaraya Gurukkal v Chellappa 
‘Mudale? and Krishnasawmi Iyengar v. Rungasıwmi -I yengar? 
do not establish anything more. It is not disputed for the 
respondents that the right of worship, including any special 
right of worship which a person may possess, isa civil right, 
-but the question is whether worship usually offered at a 
certain place—it may be for a long time—was. offered as a 
matter of right at that place. We do not think that the ob- 
servations of Davies J. ìn Nagiah Bathadu v. Muthachari > 
were inlended to lay down that the mere fact that a petson 
has offered worship ata particular place fora number of years 
would necessarily give him aright to doso. AMamool or usage 
should, no doubt, be examined to determine whether any special 
right of worship exists. If the observations were intended to go 
further, we would not be »repared to agree with them. We have 
no hestitation in holding that the plaintiff has not proved the 
tight which he seeks to establish in this case. We should be 
slow to recognise, without proper evidence, claims of right which 
would materially interfere with the righ's of trustees to regu- 
late the worship and ceremonial of temples in the interests of the 
„whole community. ; f 


We dismiss the second appeal with costs. ` 


— ò 


I. (1900) 11 M.L.J. 215.. 2. (7881) LU.R. 4 M. 315... 
3 (1909) 19 M.LJ. 743 : $ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sankaran Nair and Mr. Justice Abdur 
Rahim. 


Batchu Raju Abbayi alas Bapiraju and 


others ` .. Appellants* 
v. (Defendants) 

Sri Raja Rao Venkata Kumara Mahi- 
pati and others .. Respondents 
(Plaintiffs). 


Landlord and tenant—Zamindar and farmer—Water cess—Liability 
for—Ri ghi of suit against farmer for water cess. 
A farmer cannot apply for sanction under S. rr of Act VIII of 1865 for 


Batchu Raju - 
Ve . 
‘Raja Rao. 


enhancement of rent due in respect of aiy increase in produce to the ryots © 


by water supplied from Government -source; the zamindar only can do ` 


so ; and consequently the zamindar cannot maintain a suit against the 
farmer for money due in respect of such | use of water by the ryots when he 
has not applied for sanction for the increase of rent on that score. 


Appeal from the decree of the Subordinate Judge’s Court of . 


Cocanada in O. S. No. 52 of 1906. 

_ S. Srinivasa Aiyangar and S. G. Srintvasa Raghavatyar for 
appellant. 

T. Prakasam and P. Wavayenanietie for respondents. 

S. Srinivasa Atyangar :—As to water cess: (i) his 


submission was that on the lease, the izaradar was bound te col- 


lect and pay it; (ii) being a farmer, he, was himself a landlord 
bound to pay under the Act—Vellayan Chetty v. Ttruva Kone}; 
Gouse v. Sundara?. No doubt as between the zamindar and 


ryot, the zamindar is bound to pay, but the zamindar is 


“entitled to recover it when the tenant derives benefit and 
no sauction -of the Collector is necessary. The question 
here is, as between the Jandlord and the izaradar who is to 
pay.it? Section 70 is applicable to the case. The izaradar 
it is who derives benefit and can derive benefit, and therefore it 
is he that is liable. The payment must be taken to he at his 
request—Narayanasamt Naidu v. Sri Raja Vellankt Srinivasa 
Fagannatharao®; Raja of Venkatagiri v. Vudutha Subbarayudut; 





* Appeals 140, 172 and 177 of 1908. Igth October g1r. 
i. (1882) I. L. R. 5 M. 76, 87. 2. . (1884) I.L.R. 8 M. 394. 
3. (1909) T. L. R. 33 M. 189. 4 (1907) I. L. R. 30M, 277, 


~ ` 
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Batchu Raju Giridhari Singh v. Maharajah Luchmessur Singh Baña- 


Raja Rao. 


dur, - 

P. Narayanamurit submitted that the application for 
water was not madeat the instanceof the izaradar, but of 
the landlord’s own motion; that it was impossible for the izaradar 


`” to collect the cess as no localisation had been made, and the 


landlord had not, in spite of repeated applications, put the izaradar 
in possession of the necessary information; that finally the zamin- 
dar had set up the tenants, when sued, to say that watercess was 
not payable. He had given him no notice of his intention to col- 
lect water cess from him. The izaradar had derived no benefit from 


jt. Under those circumstances, his submission was that theizaradar 


was not bound to pay the water cess. As to interest, his submission 
was that there was no written notice to him making a demand on 
him ; there was also the fact that the landlord himself had put a 
construction on the document which involved’ no payment by the 
izaradar, and was estopped under those circumstances from claim- 
ing interest. 

_ The Court delivered the following 

JUDGMENT :—The late Rajah of Pithapuram granted the 
village of Karappa on an Izara Patta (Exhibit 4) to one Madhava 


` Rao, the predecessor in title of the defendant, in 1885. Madhava 


Rao executed the Muchilika (Exhibit 4). The Rajah died in 
1890 and the estate was under the Court of Wards till the insti- 
tution of the suit. The present Rajah has since attained 
majority. The suit was brought by the Court of Wards in 1906 
for the recovery of the amount due under Exhibit A fromthe 
death of the late Rajah. Exhibit A, so far as itis now material, 
is in the following terms:—‘ You should continue to enjoy 
Karappa village, with the exception of Devabramana Mirasi 
Tnamulu and Salabadu Khatamanyamulu, paying Rs. 3,976-11-0, 
the amount fixed till the last 1294 fasli, on the remaining 
jerayathi, etc., yourself enjoying a remission of Rs. 1,026 just 
as your father Karapa Rao Venkata has been enjoying ; deduct- 
ing this amount of Rs. 150 for Mamulu Mujamulu and Rs, 184 
for Maniyapalasayani, total Rs. 1,360. Out of the balance of 
Rs. 2,616-11-11, Rs. 209 should be continued to be paid for Seri 
under you, according tothe kists obtaining in the village, and 


‘Rs, 534 should be énjoyed till you continue in our good graces, 





I. (1882) 9 C.J. 412. 
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till*you wait upon me, and till you are of help in my business metehn Raju 
transacted. You should continue to pay from fasli 1295 in your Raja Rao 
line of heirs, by the son and grandson Rs. 1,873-11-11, being 

the half-yearly beriz of my village according to the undermen- 

tioned instalments and shall continue to obtain receipts. You 

should also continue to pay interest at one per cent. per annum 

on the amounts remaining unpaid after the expiry of the due 

dates. You should yourself collect from the ryots all the taxes 

such as the local cess, etc., which the Government may levy 

on the lands of this village and shall continue to pay it to the 
Divanam.” The questions in issue are whether the defendants 

were bound to pay to the plaintiff annually the sum of Rs. 209 

and Rs. 534 referred to in Exhibit 4 and whether the plaintiff 

is entitled to recover from the defendant the money which the 

plaintiff paid to tle Government, for water which, according to 

him, the defendants were bound to have collected from the ryots 

and paid to him under the last clause in the above extract. 


[After dealing with the other questions relating to the con- 
struction of Exhibit.A in the case, z2., the izara lease, their Lord- 
ships proceeded as follows :—Ep.] 

The next question is whether the plaintiff is entitled to 
recover from the defendants the water cess imposed by the Gov. 
ernment onthe lands in the village and paid by the plaintiff to 
the Government, which according to the contention of the plain. 
tiff the defendants were under the terms of Ex, A to collect from 
the ryots and pay to the plaintiff, 

Water cess is not expressly mentioned in Ex. A. It is 
undoubtedly more important than the local cess which is mene 
tioned therein. Whenever water was used for second crop the 
zamindar used to take an application from the ryots, levy the 
second crop water cess hiinself, and pav it to Government instead 
of leaving it to the defendants to recover the cess from the ryots 
and pay it to bim. The words in Bx. A are ambiguous and the 
conduct of the Zimtindar seems to show that he did not recognise 
any liability onthe part of the defendants to collect the cess, 
Exhibits G, Æ and $ series only show that the izaradar was taking 
steps to protect himself incase’ he had to pay the cess to the 
zamindar, But when the defendants endeavoured to collect the 
cess by including it in the patta, the Deputy Collector ordered 


Batchu Raju 
D. 
Raja Rao. 
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the pattas to be amended by expunging the clause relating to 
the water cess (Ex. XIX). The defendants tenants were then 
acting under the advice of the Estate Manager. For these 
reasons, we are inclined to think that the defendants were not 
bound under Ex. 4 to collect the cess from the ryots. 


Assuming, however, that the clause in Ex. Æ is wide enough 
to cover the water cess, the question remains whether there was 
any loss recoverable by the defendants from the ryots. The area 
of the total jerayathi lands in the village was about 900 acres. 
Of this, an extent of about 500 acres was mamool wet, če., for 
500 acres of land not localised water had to be supplied by Govern- 
ment free of any cess. If the area cultivated as wet land in any 
area exceeded this extent allowed as mamool wet, water cess 
was leviable by the Government under Madras Act VII of 
1865. Ifthe zamindar or the ryet applied for water it was then 
supplied by the Government on conditions more favourable than 
when it was used without any prior sanction. From Fasli 
1300 to the Fasli of 1313 it was found that in each year, land 
greater in extent than what was allowed for mamool wet was 
cultivated without the permission of the Government and the 
Government levied the water cess for such cultivation frori the 
gamindar. It is this amount which the plaintiff seeks to recover 
from Government. f . 

The claim is not based on any implied contract. The plaina 
tiff does not seek to recover from the defendants any amount 
which the latter ought to have paid ahd which the plaintiff had 
to pay. The only question is whether under Ex. Æ the defenda 
ants were entitled to recover the amount from the ryots, 

To establish their claim to recover water cess from the Raja 
tlie Government had only. to show that an extent larger than that 
agreed upon as mamool wet had been cultivated. But forthe 
gamindar to recover any water cess from any individual ryot, he 
has to show that the latter has cultivated any portion of his 
holding which was not mamool wet. In other words, the 500 
acres of mamool wet lands had to be localised to determine 
whether any ryot had cultivated any land and what extent of land 
which was not mamool wet. Further, it has tow been settled 
by a series of decisions that if the zamindar wants to enhance. 
the rent in consequence of any inctease in the produce by watér 
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supplied from any Government source, he must previously obtain Bere Raju 
the sanction of the Collector under the Rent Recovery Act. Raja Rao. 
No ryot is therefore bound to pay auything on this account to the 
defendants before the Collector gives his sanction. It was argued 
by the plaintiffs pleader that the defendants were bound to apply 
to the Collector for sanction to enhance the rent payable by the 
ryots. The Izara (Ex. A) does not impose any such obligation on 
them in express terms. Prima facteit is the person on whom 
the Government imposes theassessment, 7. e., the zamindar, who 
is entitled toapply to the Collector for sanction for enhancement 
which became necessary on account of such imposition. Under 
S. 9 of Act VII of 1865, the engagement withthe Government 
for exemption from water-cess could be made by the zamindar. 
or other landholder. It does not appear that a farmer could 
apply under that section. On this question we see no reason to 
differ from the judgment of this court in S. A. No. 939 of 1894. 
We are, therefore, of opinion that the Subordinate Judge is right 
in holding that the plaintiff was bound to obtain the sanction of 
the Collector for any enhancement of rent before calling upon the 
` defendants to collect such rent from the tyots, We confirm the 
decree of the Subordinate Judge on this point. 


It is conceded that the fourteenth defendant is only liable for 
any cist that may have fallen due since his purchase, z. e., from 20th 
November rgoo. Appeal No.177 is dismissed with costs. The decree 
will be modified so as to make him liable only for such cist for 
his one eighth share. In the other appeals parties wiil pay and 
receive proportionate costs as in these appeals. Fourteenth defene 
dant will get separate set of costs, 


Raja of - 
Kalahasti, 


v. 
Varada- 
chariar. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mr. Justice Abdur Rahim and Mr. Justice 
Spencer. 


The Rajah of Kalahasti .. Appellant* 
v. (Petitioner : Attaching 
Creditor) 


Rajah Kumara Venkata Perumal Raj 
Babadur Varu, Minor, by guardian Mr. 


W. A. Vardachariar, and another .. Respondents 
(Counter-Peirs : Defts. 
& Pls.) 


Decree—Morlgage decree— Forin of—Combined decree— Legality. 

Per Curiam.—A mortgage decree containing both a direction for sale as 
well as a personal decree, though irregular in forin according to the provi- 
sions of the Trausfer of Property Act is not a nullity; and if allowed to 
remain unimpeached cannot be called in question in execution. 


Per Abdur Rahim J.:—A direction that the defendant do pay a certain 
sum of money, prima facie imposes a personal liability, though no doubt 
the words are not conclusive ofthe question. It may be that other clauses of 
the decree, ifread together without direction, might show that all that was 
meant by whatis prima facie such direction, was to declare the amount for 
which the defendant was liable and the only immediate remedy intended 
to be given was against the mortgaged property. But where a decree is 
clear in its terms there can be no reason for such a construction. 


Appeal from the Order of the District Court of North Arcot 


- iù E. P. N. No. 63 of 1908 in O. S. No. 27 of 1884. 


C. V. Ananthakrishna Asyar for L. A, Govtndaraghava 
Atyay for appellant. 

T. Rangachart and A. Rinaitandrs Atyar for respondent. 

C, V. Ananthakrishna Atyar :—If a mortgage decree says 
that the defendants ‘do pay,’ etc., it is a personal decree—= 
Muthana Kone v. Kumarasamt Pilati; Avrunachollam Lyer 
v. Aémakumar Row, Mohan Rat?; Venkatramana Tyer v, 
Gompertz *; Luchmt Dat Koosi v. Asman Singh*; Dinanath 
Mitter v. Begoy Krishna Das $; aud C.M.A. 168 of 1902 (un 
reported) ; form No. 128 of the Old C.P.C. (New C.P.C., Ap- 
pendix D, No. 4). 

T. Rangachari:—The suit is upon a mortgage and 


“the decree is a mortgage decree, The court has no 
jurisdiction to pass anything but a mortgage dectee. 











* C. M. A. 41 of 1910. ath October IgtI. . 
I, (1994) 15 MLL.J. 6. 2. (1911) Io M.L,'T. 214. 
3 (1908) ILL-R. 31 M. 425, 429. z 4. (1876) LLR. 2C. 213, 224 


5 (3903) 7 C. WLR, 744 
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There is no absolute direction to pay. In construing 
a mortgage decree we ought to have regard to what ought 
to have been the proper decree. The former portion is only 
a declaration of what the defendant will have to pay and the 
latter portion is what interest will have to be paid in addition 
and how to realize the whole. The liability is confined to the 
mortgaged property. A decree contrary to this is a nullity if it 
gives a personal decree even in the first instance, the condition 
precedent to give such a decree not having occurred—Kamalamma 
v. Komandur Narastmhocharlu. The decision in 4bdakhke v. 
Krishnaya? is based upon the view that the parties asked for 
such a decision. 
This is a decree of 1884 just after the Transfer of Property 
Act and it is wrongly worded. After the T. P. Act the decree 
should be as in the form in the *Civil Procedure Code and exe- 
cution can be allowed only against the property in the first 
instance, even if the decree casts a personal obligation on the 
| judgment-debtor such as ‘do pay? I refer also to Lalla Tihić 
Sahat v. Lalla Hurrak Narain®; Annah Pillai y. Thangathammal'; 
Kourmach? Kathar v. Pakker’; asto the form of old decrees, See 
` alsò Magbul Fatima v. Lalla Prasad’. Such construction 
ought to be given to the decree as will makeit in accordance 
with law. In Manti Kamayi v. Chodimulla Ramamurthy Pantulu’ 
a similar direction ‘do pay’ was held to be one asin a‘proper 
mortgage decree. Similarly in a maintenance decree in Dovat- 
samt Bouch Packiré y. N . Idangapiranthan 8 the words ‘do pay’ 
were construed as merely declaratory. C.M.A. 1680f 1902 isa 
case of consent decree. Form No. 7in Schedule Din the New 
C.P.C. Muthana Konev. Kumarasami Pillat? ig a decree of 
1876. Arunachalam Iyer v. Atmakumar Row Mohan Rat) isa 
case of decree for unpaid purchase money. Venkatarama Iyer v. 
Gompertz ** gives only a suggestion. Lachmz Dat Koosi v. 
Asman Singh’? says that the construction in favour of a personal 
decree ought to be followed as a stranger had become the pur- 
chaser and asit would be inequitable to disturb him. 


= 





I. (1967) ILL.R. 30 M. 464. 2. (1909) I.L.R. 32 M. 534. 

3. (1893) I.L.R- at C. 26, 27. 4. (7896) I.L.R. 20M 78, 

5. (1896) I.L.R. 20 M. 107. 6. (1898) J.L.R. 20 A. 523. 

7. (1907) 3 M.L.T. 335. - 8. (1905) 1 M.L T. 63. 

g. (1904) 15 M.UJ. 6. Io. (Igt) 10 M.L.T. 213. 
TT. 


(1908) I.L.R. 31 M. 425, 429. I2, (1876) I.L.R. 2 C. 213. 


Raja of — 
Kalahasti 
v. 
Varada- 
- charjar, 


Raja of 
Kalahasti 


Varada- 
chariar, 
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C. V. Ananthakrishna Atyar distinguished the cases quoted 
by the respondent on the wording of decrees in those cases, 
The decree in this case gives both remedies, z ¢, ‘do pay’ in 
the first portion and “ that the mortgaged properties be liable.” 

The Court delivered the following 

JUDGMENTS :—Abdur Rahim J :— There can be no 
doubt that the appellant’s contention, that the decree in 


question is a decree for payment of money, must prevail.. 
The decree directs “that the defendant do pay plaintiffs 


Rs. 91,288-9-11 with interest at one per cent. per mensem 


from date of plaint (yth November 1884) to date of ` 


payment if payment be made within six months from this date, 
viz., on or before 17th June 1885 ; that if payment be not made 
within six months from this date (17th December 1884) then up 
to the 17th June 1885 from date of plaint interest shall be 
at one per cent. per mensem, and thereafter at 4 per cent. per 


mensem; that the plaintiffs shall have their costs with interest at - 


} percent, per mensem, from this date and that the property 
mortgaged be held liable to this decree.” It was passed in 1584 
after the passing of the Transfer of Property Act. Under the 
Act the proper form of a mortgage decree is that given in Form 
No. 75, Schedule D, of the Civil Procedure Code: The decree 
which we are asked to interpret is not in that ‘form, and the 
question is what is the proper meaning of the decree: It seems 
to us that the plain meaning of the decree is that the defendant 
shall be personally liable for the amount “of the decree, and also 


that the property mortgaged shall be sold in satisfaction of the - 


decree; 


We do not think that in construing this decree we can 
derive much help from the cases in which decrees couched in 
different language have been construed on previous occasions. 
A direction that the defendant do pay a certain sum of money, 
brima facie, imposes a persoual Jiahility, though no doubt 
the words are not conclusive of the question. It may be that 
other clauses of the decree, if read together with such direction, 


“might. show that all that was meant by what is prema facie 


a direction was to declare the amount for which the defendant 
was liable, and the only immediate remedy intended to be 


, given was against the mortgaged property, But it seems to be 
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impossible to put such a construction on the decree with which 
we are concerned in this case. The words clearly give concur- 
rent remedies against the judgment-debtor personally and the 
mortgaged properties, and the language does not, in our opinion, 
admit of our saying that the only remedy given is against 
the mortgaged properties. Mr. T. Rangachariar argues that we 
must read the decree in the light of the provisions of the Transfer 
of Property Act. If there was anything ambiguous about the 
decree, no doubt Mr. Rangachariar’s contention would have 
force, but such a principle of interpretation has no application 
where the decree in dispute is worded in pertectly clear language 
and there is no difficulty in ascertaining what was meant. 

There is yet another contention of Mr. Rasgachariar which 
remains to be noticed, vzz., that the decree not being in accord- 
ance with the provisions of the Transferof Property Act isa 
nullity aud cannot be- given effect toin execution. This argu- 
` ment, in our opinion, is absolutely untenable. No doubt the decree 
is not in accordance with the Transfer of Property Act, which 
contemplates that under a propet decree for sale the hypotheca- 
ted property ought to be ordered to be sold first, and if the 
proceeds be insufficient a further order should be obtained for 
sale of the other properties of the judgment-debtor. The present 
decree givés concurrent remedies against the mortgaged property 


and thejudgment-debtor ‘personally, The defendant ought to’ 


have got the decree corrected in appeal or otherwise, if he 
thought he was prejudiced by the form of the decree ; but he 
was content with the decree as passed. It.is too late for him to 
complain ofit now, when the decree is sought to be enforced 
against him. It was pointed out in Addakki v. Krishnaya? 
that a decree such as in the present case, which is not in con- 
formity. with the Transfer of Property Act, cannot be said to be 
null and void. It is only irregular in form, and, if allowed to 
remain wunimpeached, cannot be called in question in execution. 


The decree of the District Court must be reversed and the ` 


case will be remitted to it for disposal according tolaw. The 
respondent will bear the costs of the appeal. 

Spencer J.:—I concur with my learned brother. As at first 
I felt some doubt, I have taken time to examine the decisions 





I. (1909) I-L.R 32 M. 534. 
gh $3 wee 
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Spencer J. 
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cited at the bar. Amongst them I find that of Lalla Tirhani 
Sahat v. Lalle Hamuk Narain! isto some extent in respon- 
dent’s favour, but in Dinanath Mitra v. Bejoy Krishna Doss*; 
RKomacht Kathey v. Pakker’, Muthta Kone v. Kumarasawmi 
Pillat*, Stvasubramania Natcker v. Lakshmana Chettiar”, 
Atmakumart Row v. Mohan Ram, decrees containing the words 
“the defendant do pay tothe plaintif” have been construed 
as money decrees executable against’the person of the mortgagor 
or against his other property not subject tothe mortgage. In 
the decree under our consideration we have in addition the words 
‘Cand that the property mortgaged be held liable to this decree,” 
which seems to imply that two remedies were intended to be 
provided in the decree, one a personal and the other a decree for 
the sale of the mortgaged property. In *Kamachammav. Kom- 
andur Narasimhachariu?, this court had before it a petition for 
the amendment of a decree so as to bring it in comformity with 
the judgment. The court was thus in a position to decide whe- 
ther a decree under $. 88 of the transfer of Property Act should 
contain an order against the defendants personally to pay the 
costs. Also the judgment was before the court which dealt with 
the petition. 

Here we have only to consider what was intended to be the 
effect of the original decree and to enforce it accordingly, seeing 
that no attempt has been made at any time to correct it so far 
as it does not conform to the form of decrees given in Schedule 
2of the Civil Procedure Code and that on its face it does not 
appear to be a decree incapable of execution. We have not the 
light of the pleadings and the judgment to read it by. As it 
stands I cannot accede to Mr. Rangachariar’s contention that it 
was enforced solely against the mortgaged property. The appeal 
must be allowed with costs and the case sent back for disposal. 


I. (1893) LL.R. 21 C. 27- 2. (1903) 7.C.W.N. 744. 
3. (1896) IL.L,.R. 20 M. 107. 4 (1904) 14 M.L.J. 6. 
5. (1902) C,M,A. 168 of 1902. 6. (1911) 19 M.L.T, 213. 


q. (1907) LL.R. 30 M. 464. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
Present :—Mr. ae Abdur Rahim and Mr. Justice Suu- 
dara Aiyar. 


Doraisawmi and, another es Appellants* 
v. (Plaintiffs) 

Nondisawmy Saluvan and others -. Respondents 
l 5 l (Defendants). 


Limitation Act, Ss. 8, 7, Art. 44— Whether Art. 8 controls Art. 44—Hinds 
Law—Guardian's alienation of minor co-parcener’s property—Right of each 
co-parcener to recover property alienated, distinct—Alienee from co-parcener, 
rights of. 

Per Abdur Rahim, J. :—S.8 of the Limitation Act applies to a suit to 
which Art. 44 would be applicable. 

S. 8 is applicable to a case. where the property sought to be recovered 
belonged to more than one plaintiff-as Hindu co-parceners, all of whom were 
minors at the. date of alienation but one or.more of whom altained majority 
more than three years before the suit. 

Obiter :—It is a well established rule of construction of the Limitation 
Act that the sections control the application of the articles.jn the schedules 
except so far as the language of any particular article precludes.the applica- 
tion of any section. 

Per Sundara’ Aiyar,J.:—Ss.7 and 8 are inapplicable except where the 
starting point ‘fixed by the schedule is postponed by reason of disability; and 
consequently Ss: 7 and § are inapplicable to cases to which Art. 44 applies: 

Whete a guardian for two minor Hindu co-parcesers alienates property; 
the cause of action for each to recover his share of the alienated property is 
distinct from the others, and S. 8 of the Limitation Act has no application 


to the case. 4 
‘Where one of the plaintiff-co-parceners is barred, in respect of his right 


to sie to recöver the alienated properties and his right to recover his share is 


l extinguished, the other co-parcener cau sue to recover only his share of the 


alienated, properties. 


Obiter:—The proposition that a Hindu co-parcener has no right to a 
definite share of the property is only true inthe sense that his share is 
liable to fluctuations of increase and decrease as between him and his co-par- 
ceners and also in the sense that until partition he cannot claim, as between 
himself and his co-parceners, exclusive title to any particular item of the 
family estate or any definite share of the income of the estate. An alienee’s 
position is quite different and he obtains-title to the alienor’s share in the 
property transferred as it stood on the date of the alienation. 


Appeal under S. 15 of the Letters Patent from the judg- 
ment of the Honorable Mr. Justice Kreshnaswam? Atyar in S.A. 
No, 1458 of 1910 presénted against the decree of the Subordinate 
~*L.PANo.1gofig. | 21st September, 1911. 


Doraisawmi 


V. 
Nondi- 
sawmy 

Saluvan. 


Doraisawini 


v. 
Nondi- 
sawIny. 
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l APR BET T 
Judge of- EERS at Kumbakonam in A. 'S. No. 837 of 1909 


presented against tne decreċ of the District Munsif’s Court of 
Mannargudi i in O.S. No. 1 if 1909. ` 

The facts of the case appear fully from the judgment of 
Sundara Atyar J. 

S. Varadachartar for T. R. Venkatrama Sastyt for appellant. 

The Advocate-General (E S. Stvaswamde Adyar) for respon- 
dent. | 

S. Varadachartar :—Sections 7 aud 8 have no application 
to Article 44. These sections have reference only to cases 
where at the starting point one orall of the persons jointy 
entitled is .under a disability. Under Art. 44, the starting 
point for limitation is after the disability has ‘ceased. As the 
cause of action is a joint one, neither of the two brothers is barred. 

The Advocate-General (P. S. Sivaswami Atyar), cited 
Vigneswara x. Bapayyat and Ahinsabibi v. -Abdulkader 
Saheb? and argued both under S. 8 and under the general 
Taw which gives the manager power to act on behalf of the family, 
when the senior most member is barred. Balakrishna Tyer v. 
Muthusamt Iyer? shows that the manager is not liable to account 
and that he represents the family. As to the meaning of 
‘discharge’ i in S. 8, he cited Bunwart Lal v. Daya Sunker Mis- 
sert, He submitted that if one was barred the other also was 
necessarily barred-—-Gopalsawmz v. Pertasawmy Thevar". 

- S. Varadacharzar. replied. 

The Court delivered the following 

JUDGMENTS. :— Abdur Rahim F:—This appeal raises two 
questions relating to the construction of S. 8 of the Limitation 
Act—(1) whether the section has any application to a suit | 
to which Article 44 of the same Act would be applicable, 
that. is, a suit to recover’ possession .of . properties ' from 
a person holding them under invalid alienations made 
y the plaintiffs guardian during his minority, and 
(2) whether the section in’ question is applicable to a case 
where | the property sought to- be recovered belonged to more 
than one plaintiff a as Hindu co-parceners, all of whom were minors 
at the date of alienation, but one or more of whum attained majo- 
rity more than three years before the institution of the -suit. As 
sia the first, the contention is that under Article 44 tlie time 


‘ 


(1893) I.L R. 16 M. 436. $ 2. (1931) I. L; R25 M. 26: .. 
4 (1908)-I. L. R. 32 M. 271. 4- (1909) 13 C-W.N, 815. ° 
; 5+ (1895) 6 M.L.J. 28. 
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from which the period of limitation provided for by the- article Doceleewins 
begins to run is the date of attainment of majority by the minor, Nondi- 
while S. 8 contemplates cases in which- time would:have run “EY 
“during minority but for the disability, that is to say, cases‘in Sele 
‘which the running of time is suspended owing to disability, or 

in other words the period of disability is excluded from computa- 

‘tion. In cases falling within the scope of Article 44 time runsonly 

from the date of attainment of majority and there can therefore, it 

is argued, be no question of exclusion of the period of minority or 
suspension of running of time during minority. The argument ap- 

pears at first sight to have some plausibility, but once we realize 

the proper place and scope of Article 44 in the scheme ofthe Act 

the unsoundness of the contention becomes apparent. The fallacy 

of the arguments consists in. treating the article as if it stood by a 

itself and there were no other provision of the Act applicable 

to the case to which that article applies. A suit bya tr.inor to 
"set aside a sale by his guardian anda suit to recover possession 

of the property so sold from the [vendee is regarded as standing 
substantially on the ;same footing as faras the applicability of 

Article 44 is concerned and’ as one to which inthe first place not 

only is this Article applicable but also Article 144 and S. 28- of 

the Limitation Act. This has been so held by the Privy Council 

in Gnanasambanda Pandara Sannadhiv. Velu Pandaram and 
the'reasons for it are obvious. Suppose a case in which the - 
plaintiff attained majority within less than nine years from the 

date of alienation, could it then be said that ifi he did, not sue 

within three years after attaining majority his suit would be barr- 

ed'and he would not be allowed 12 years from the date of aliena- 

‘tion ?'Clearly not. It is well established that the Limitation Act 

does not deprive persons under disability of any advantages. which 

other persons have under the provisions of the Act, but on the 

other hand the Act makes certain concessions in their favor be- 

cause of the disability (See MITRA on Limtation, 4th Edn., pp.295, 

315-7; 696): 5. 28 also applies, as it is only after 12 years of adverse 
possession against the minor by the alienee, but not less, even if 

the 3 years after attainment of majority expired within 12 years 

from the commencement of adverse possession, that the tights of 

minor would be extinguished. -- Then if we read Article 44 along 


I. (1900) LL.R. 23 M. 241 at 279. 


Doraisawmi 


Abdur 
Rahim J. 
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with Article 144 and S. 28 the resalt clearly is that Article 44 must 
be understood as extending—in the case of suits of a particular 
class by minors—the period of limitation provided for in Article 
144, the.general residuary Article, to three years after cessation of 
the: disability. In other words the running of time is suspended 
in such cases so long as minority lasts and that after cessation of. 
his minority the plaintiff shall have. 3 years from such date 
or 12 years from the commencement of adverse possession, which- 
ever period is the longest. 

Now let us see what relation Article 44 bears to Sections 
Jand 8 It isa well established rule of construction of the 
Limitation Act that the sections in the body of the Act 
govern and control the application of the articles in the two 
schedules except so far as tke language of a particular article 
clearly precludes the application ofany such section. If the pro- 
per meaning and scope of Article 44 be what I have stated; it is 
exactly what S. 7 Jays down ; only the latter lays down the rule 
generally for all forms of disability and in all descriptions of 
suits, while the former enunciates the rule only in one form of 
disability, viz., minority, and for one class of svits—suits to set 
aside sdle by guardian. So far, Article 44 is but a mere illustration 
of S. 7. It has, however, been held thaf S. 7 applies to suits where 
there is one plaintiff and he is under disability, or where there 
are more than one plaintiff and all of them dre under disability, 
but not to suits by a number of plaintiffs only some of whom are 


“under disability (see Seshan v. Rajagopala’, Vigneswara v. Bapay- 


ya, and Ahinsabibi v. Abdul Kader Sahtd*.) ` Suits of the latter 
class are dealt with by S. 8 which lay’ down in what cases of joint 
claimants and creditors the running of time shall be suspended as 
provided for by S. 7 and when there shall be no such suspension. 
Article 44 applies to suits by several plaintiffs, but is confined to 
cases of minority and where the object of the suit is to set aside 
sajes by a guardian. Section 8 therefore covers all the cases to 
which Article 44 would apply when the plaintiffs could be said 
to be joint creditors or joint claimants.. 
Then, as I have shewn, Article 44 really enacts that in the’ 
suits to which it applies the running of time would be suspended 


I. (1889) I.L.R. 13 M. 236. 2. (1892) I.L.R. 16 M. 436. 
3. (1900) LLR. 25 M. 26, ; 
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duting minority, and the first part ofS. 8 lays down that the Pornit 
running of time shall not be suspended in certain cases. If the Nondi- 
present is one of those cases, the fact that Article 44 applies to pawmi 
it would not, having regard to its scope, exclude it from the Ronin y l 
operation of S. 8, 


` This brings me to the ñext branch of the argument in sup- 
port of the appeal. This point is covered by authority. I am not 
prepared to hold a different view. It is laid down in Vegneswara 
v. Bapayyal, in Ahinsabibi v. Abdul Kader Sahib? and in Singa 
Prasad Singh v. Kwahtsh Ali? that the co-parceners ofa Hindu 
family seeking to recover the family property from an alienee 
are joint claimants withing the meaning of S.8 and it certainly 
can make no difference’ in the application of S. 8 whether the 
alienation was made by a guardian as here or by the manager. 
The two plaintiffs are brothers, and it is found that the elder 
of the two, on attainment of majority, would presumably be the 
manager. He became therefore competent more than three years 
before the institution of the suit to give a valid charge within 
the meaning of S. 28 as laid down in the cases just ‘referred to. 
The suit has, therefore, been rightly held to be time-barred. The 
appeal is dismissed with costs. 

My learned brother holds a different view. 

Sundara Atyar J.:—This Letters Patent appeal is against 
the decision of Krdshnasawmy Atyar J. in a second appeal which 
that learned: judge dismissed under order XLI, Rule 11. The 
original suit was instituted by two brothers who are members 
of an undivided Hindu family to recover certain properties which 
were alienated by their mother and natural guardian in favor of 
the defendants by several sale deeds in the year 1895. The plaintiffs 
impeached the sale as not justified’ by any necessity and 
therefore not binding on them. Both the District Munsif, and 
the Subordinate Judge on appeal, dismissed the suit on the 
ground that it was barred by limitation. At the time of the 
presentation of the plaint the plaintiff was 23 years old and the 
and plaintiff 20 years, so that the suit was instituted more than 
. 3 years after the attainment of age by the 1st plaintiff but less 
than 3 years after the 2nd plaintiff became a major. The lower 
Te as DE IR E AN ENE na se ete CN 


J (1892) LLR. 16 M. 436. 2. (1900) LLR. 25 M 26, 
3: (1882) LLR. 4 Ae pIa 


Doraisawmi 


v, 
Nondi- 
sawmi, - 


Sundara 
Aiyar J. 
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courts proceeded ‘on the view that S. 8 of the Limitation Act KV 
of 1877, which was in force at'the time; was applicable to the.case, 
and that the plaintiffs were joint claimants, one of whom, the rst 
plaixtiff, was competent to give a discharge for the claim when he 
became major without the concurrence of the other “claimant. 
Before Krishnasawmi Atyar J.it seems to have been admitted 
that according to Act XV of 1877 the suit would be barred. On 
appeal it was stated- that this admission on a point of law was 
wrongly made and it Was contended that the suit was really not 
barred'by limitation with respect to either of the plaintiffs ; 
and that even if the ist plaintiff should be held. to have been 
barred, the 2nd plaintiff was entitled to a’ decree for se 
of the whole property and not merely a half share thereof. - 

the alienations were made in 1895, more than 12° years had ‘ex- 
pired since then before the suit was instituted. ' 


It is therefore.uanecessary.to consider whether Article 44 of 
Schedule: TI to the Limitation Act would be applicable to a suit 
bya Hindu for the recovery of immoveable property alienated by 
his guardian during his minority—a point, the decision of which 
is, in my opinion, attended with considerable difficulty on account 
of the conflicting decisioris bearing dn it. There can; however, be 
no doubt that the plaintiffs are entitled’to rely on ‘Article - 44 
when 12 years have ‘elapsed froni ‘the date of-the alienations. 


“The question, therefore, is whether, on a correct construction of the 


Article, the suit is barred either wholly or partially, and whether 
S.8 of the Act is applicable to cases governed by Article 44 


-The lower courts have, as already stated, assumed that S.8 


would be applicable to the case. 


‘Mr. Vardachariar’s argument at the hearing of the appeal 
was that that section has no application to a case governed by 
Article 44 In this contention I think he is right. The articlein 
question fixes a certain date at the.time from which the period of 
limitation begins to run. In a suit ‘ by a ward who has attained 
majority to set aside a sale by his guardian” that date is “ when 
the ward attains majority.” In my opinion each ward has 3 
years from the time when he attains majority to set aside a sale 
by his guardian. ‘The right of guardianship with respect to 
éach minor is distinct from, though similar to, the right with res- - 
pect to the other. ` The guardian has distinct rights and liabilities 
as guardian. of each of the minors. His right of guardianship 
cannot be said to be joint with regard to the two plaintiffs. In 
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i tt : : : : Doraisawm 
making the alienations in question the guardian must be taken 5 


to have exercised the power of alienation over the rights of the Nondisami. 
Ist plaintiff and of the and plaintiff separately, though a single ouces 
deed of transfer was employed for the alienation of the rights of E 
both plaintifs. The juristic act was different with regard to 
each of the plaintiffs though the guardian did not sell the undivi- 
ded share of each of the plaintiffs separately, but sold their joint 
shares bya single instrument. It must be remembered that the 
tight to recover the property flows from the right to set aside the 
alienation and the nature of the rights of the plaintiffs must be 
determiued, therefore, with reference to the character of the act of 
alienation. Each of the plaintiffs, therefore, has a distinct cause 
of action. . 

Is S.8 of the Act applicable to such a case? I am of 
Opinion that it isnot. I think that S. 8, which deals with suits 
by joint claimants, must be held inapplicable to the case for the 
simple reason that the claim cannot be regarded as joint for the 
reasons just mentioned. The alienation of the right of each 
being juristically a different act, the claim to set it aside must 
also be regarded as distinct in law, notwithstanding that the two 
plaintiffs are members of a joint Hindu family. It is desirable 
to tefer to the language of both Sections 7 and 8of Act XV of 


"1877. Section 7 is in these terms (I quote only the portion neces- 
sary for the case) :— 

“ Where a person entitled to institute a suit or make an application is at 
the time from which the period of limitation is to be reckoned a minor or 
insane or an idiot, he may institute the suit or make the application with- 
in the same period after the disability has ceased as wonld otherwise have 


been allowed from the period prescribed therefor in the third column of the 
First Schedule.” 


S. 8 enacts as follows: — 


“ Where one of several joint creditors or claimantsis under any such 
disability and when a discharge cati be given without the concurrence of 
such person, time will tun against them all; but where no such discharge , 
can be given time will.not run as against any of them until one of them 


becomes capable of giving such discharge without the concurrence of the 
others.” 


It is clear to my mind that the expression in S. 7 “the same 
period after the disability has ceased as would otherwise have 
been allowed from the time prescribed in the third column of 
the First Schedule” clearly shews that the section contemplates 
only cases where, but for the disability which is made the ground 
of protection to the person suffering therefrom, time would fun 

e 
3 
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Dorata] against the litigant before the cessation of the disability, and 
Nondisami. that the section would be inapplicable where, apart from the 


Sundara 
Aiyar J. 


disability, time would not run’ against the’ plaintiff under the 
third column of the schedule before the disability ceases. The 
fact that the time fixed as the starting point in Article 44 is, in 
reality, the same as the time of the cessation of the disability is, 
in my opinion, immaterial in deciding whether 5S: 7 would apply, 
inasmuch as, to make the section applicable, it is necessary that 
time should run from a previous date under the schedule but for 
the protection afforded by the section on the ground of disability. 
It is not open to me, I think, to overcome this argument by re- 


` garding Article 44as a mere illustration to S. 7 or as a surplus- 


age. Proceeding to S. 8, I am unable to avoid the conclusion - 
that it is applicable only to the same class of cases as S. 7, that 
is, tocases where, it being provided by the third column of the 
schedule that time should run froma certain date, the starting 
point is postponed by reason of a disability. Stress was laid by 
Mr. Varadachari on the word ‘such’ in the clause “ where one of 
several joint creditors or claimants is under such disability.” 
But it seems to me that the-word merely designates the disabi- 
ties referred toin S. 8, vz., minority, insanity or idiocy, and 
that the use ofthat word would, by itself, be insufficient to 
show that the. section is applicable only to cases where a 
period otherwise fixed in the schedule is postponed by reason 
of a disability. But there are, I think, other words in the section 
which support his argument. It says “when a discharge can 
be given without the concurrence of such person time will run 
against them all, but where no such dischage can be given 
time will not run as against any of them until one of them 
becomes capable of giving such discharge without the concur- 
rence of the others.” Take the expressionin the latter clause 
“until one of them becomes capable of giving such discharge.” 
Does this not indicate that it applies to a case where time would 
otherwise be running previously on account of the starting point 
fixed in the third column of the schedule? The same is the 
import, in my opinion, of the expression “when a discharge can be 
given without the concurrence of such person.” It assumes that 


time would be running with reference to the starting point fixed 


in the schedule, but for disability, against the person not capable 
of giving a discharge. Both clauses assume that time would be 
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Tunning with reference to the starting poiut in the schedule Doti awm 
against some persons not capable of giving a discharge either Nondisaimi, 
when time so begins to run or at a later time. Both Sections 7 gundara 
and 8 are, I venture to think, inapplicable except where the AiyarJ: 
starting point fixed by the schedule is postponed by reason of 
disability. But as the legislature, whatever the reason might ber 
has fixed for the present suit, as the starting point of limitation, 
the time when minority ceases, it isimpossible to regardit asa 
case where the starting point fixed by the schedule is postponed 
by S. 7 or as one in which a person under disability is incapable 
-of giving discharge himself, when limitation would be running 
against him with respect tothe starting point in the schedule 
and could be sought to be bound by the discharge given by 
another person capable of giving it on his behalf also. 

For this reason also I am of opinion that S. 8 is inapplicable 
to the case, apart from the fact that as already pointed out, the 
cause of action of each of the plaintiffs is distinct in the case. 

On the view taken by me I must hold that- the right of 
action of the rst plaintiff was barred at the date of suit and that 
the and plaintiff's right of action was not barred. 

What, then, as to the relief to which the and plaintiffis enti- 
tled? It was contended on his behalf that though the 1st plain- 
tiffs right of action might be barred, the defendants would not 
acquire the ownership in his share of the family property, as an 
undivided member of a Hivdu family cannot be said to own, till 
partition, any distinct share in the property of the joint family, 
and that the 2nd plaintiff is therefore entitled to recover the pro- 
perty, aud the decision in Ramanna v. Venkata? is relied on as 
supporting the argument. I am of opinion that this contention is 
not entitled to prevail. When the rst plaintiff's right to sue 
became barred, his right and ownership,-whatever they were, 
became extinguished according to S. 28 of the Limitation Act, The 
nature of the rights of undivided members of a Hindu family 
has recently received much elucidation in the decisions of this 
court. It is now settled for this Presidency that an alienee for 
consideration from a Hindu co-parcener obtains title to the alienor’s 
share in the property transferred as it stood on the date of alies 
nation. See Atyyagirt Venkatramayya v. Atyyagiri Ramayya? ang 

h VAS LLRI M. 246. @ (1901) LLR. 25 M, 690, 
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poveran the observations of Bhaskyam Iyengar J. therein; Ramachandta 
Nondisami. Pillai v. Kalimuthu Chetti?. Itis there conclusively skewn 


Sundara 


Aiyar J. 


that the proposition that a co-parcener has no right to any defi- 
nite share of the property is only true in the sense that his share 
is liable to fluctuations of increase and decrease as between him aud 
his co-parceners and also in the sense thatuntil partition he cannot, 
claim as between himself and his co-parcerners, exclusive title to 
any particular item of the family estate or any definite share of 
the income of the estate. It is also demonstrated that the decisions 
of the Judicial Committee of the Privy Council made it impossi- 
ble to hold any other view thanthat an alienee’s position is quite: 
diferent from what that of the alienor would be inthe absence of 
a transfer by him. ‘The sale by the guardian of the rst plaintiff's 
right must be taken, therefore, to have conveyed his half share'to 
the alienees. I also abstain from, discussing the question further 
on principle, as I regard the - proposition as established beyond 
dispute so far as this court is concerned. Therefore when the rst 
plaintiff's right tosue the alienees became barred his right to 
one half of the properties became extinguished and was trans- 
ferred to the alienees. 


Ramanna v. Venkata? has really no application to the case, 
There a Hindu father made a gift of some family property and 
his son sued subsequently to recoverit. A previous suit by the 
father to set aside the sale and get back the property had failed, 
Collins C, J. and Muthusawmd Atyar J held that the son was 
entitled to recover the whole. The sale not being for-considera- 
tion the father’s share did not vest in the alienee but the whole 
property continued to vest in the joint family notwithstanding 
the gift. The family. was undivided at the time of the suit. The 
son was therefore held entitled to recover the whole property as 
part of the family estate. In Gopalsawmi v. Periasawmy Thevar? 
the eldest only of the three sous instituted a suit to recover cer- 
tain property belonging tothe family, claiming it as his own. 


. Subsequently his co-parceners, in order to prevent the dismissal of 


the suit, purported to renounce their shares in the property. 
The plaintiff’s exclusive right was negatived at the trial. The 
plaintiff, in the course of the suit, asked to be aliowed to amend 
I. (1gtr) 21 M, L.J. 246. 2. (1888) I-L.R. 11 M. 246, 
3: (15895) 6 M.L.J. p. 27: 
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hi plaint so as to enable him to recover his share of the property, saa ce 
but his request was refused. It was heldthat the co-parceners’ Nondisami. 
petitions were ineffectual and that the plaintiff’s application for Sundara 
amendment was rightly refused. Sheppard J. made an observati n Aber d. 
which is pertinent to this case. He said “ the question here is, 

whether the Judge was wrong in not allowing the plaintiff so to 

amend as to make him to recover his share of the property.” He 

could not recover more, for any right which his brother ever had 

was extinguished by limitation in March 1891,and even if it 
subsisted such right has not been validly transferred to the plain- 

tiff’. He then went on to observe that “ when one of the joint 
creditots has omitted to join the others at the outset and the 

latter have: been joined only after the expiration of the period 

aliowed by the law ås to limitation, it has been held that the 

suit must be dismissed altogether and not that the. original plain- 
tiffshould be allowed to recover his share of the money due— 7 
Kalidas Kaval Das v. Nathu Bhagvan’ and Imuldin v. Lila- 

dhar?. It seems to me that the same principle must be applied in 

the present case and that as when the plaintiff’s application was 

made it was too late for his brothers to assert the right by suit 

‘the judge was right in refusing the amendment applied for.” 

Best J. was of opinion that the cases referred by Sheppard J. were 

actions on coutracts and were not applicable to a suit for property 

against trespassers. He was of opinion that the amendment 

asked for should have been allowed. I agree respectfully with 

the proposition that the shares of those who did not sue in time 

would be extinguished when the period oflimitation expired, 

In Manzur Ali v. Mahmud Un-nissa,? Stanley and Banerji JJ. 

held that when some of several co-obligees of a money bond were 

barred by limitation from recovering their shares, their rights 

would become extinguished by limitation aad the remaining 
co-obligee who was a mivor was saved from limitation by minori 

ty to his share of the money, The principle that should govern the 

case is that whére the remedy alone is barred and the right of the 
co-sharer who is barred is not extinguished, his undivided cos 
parceners would be entitled lo recover the whole. See Govtndaram 

V. Taltat; Ananta Krishna Dass Pakshi v. Ananda Krishna B hoses, 

i (883) LLR. 7 B. 217. “2, (Q832) L.R. 4 A. 524e 


3 (1902) I.L. R, 25 Aa 155s 4 (1895) I L.R. 20 B, 383, 
5. (4886) I.L.R, 14°C. 50, 
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Aslam of opinion that the ist plaintiffs right was extinguisifed 
when he attained the age of 21, I must hold that the 2nd plain- 
tif is entitled to recover onlya half share of the properties 
alienated. 

I would reverse the decree of both the lower courts and the 
judgment of Krzshnasawmt Atyar J. in so far as the and plaintiff 
is concerned and remand the suit to the first court for the dis- 
posal of his claim on the merits. I would aiso direct that in the 
circumstances of the case each party should bear his own costs 
throughout up to date. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Sundara Aiyarand Mr. Justice Phillips. 


. Manjappa Chettiar .. Appellant" 
v. . l (Defendant) 
Ganapathi Gounden `.. Respondent 
(Plaintif). 


C. P. Ca S. 95—Scope of—No bar to regular suil—Tori— Wrongful altach- 
meni—Essentials for relief —“Malice ” and “Want of reasonable and probable 
cause ”—“ Malice ”—“ Special damage ”—Meaning of—Damages, measure of 
Cr. P. C., S. 250. . 

S.95,C.P.C., is no bat to a regular suit for damages for wrongful 
attachment before judgment. It creates a special jurisdiction in the coürt - 
trying a suit to award compensation as incidental reliefand gives an alter- 
native remedy iu cases of wrongful attachment aud in no way interferes 
with the principles regulating suits for damages for abuse of courts process, 
The section allows a limited remedy without proof of malice, which it is 
open to a party to avail himself of if he chooses. 

Remedy provided by S. 95,C. P. C, compared with the analogous 
remedy provided by S. 250, Cr. P. C. 

In a suit for damages for wrongful attachment, the ordinary rule 
followed in cases of damages for malicious prosecution, that the defendant 
would not be responsible unless he had acted with malice as well as want 
of reasonable and probable cause, applies. 

If the object of the defendant in obtaining attachment before judg 
ment be merely to put pressure upon the plaintiff to pay his dues prom pt- 
ly and not to prevent any apprerended alienation by him, then the plaintif 
is guilty of malice. 

` Ifthe object be the levy ing of black mail, the coercion of the acctised 
in respect of some unconnected matter, the obtaining of compensaticn ot 
restitution from the accused—that would amount to malice. Recklessness 
regarding the truth ot otherwise of the ‘allegations would also amount to 


i malice 





# S.A. No. 272 of 1910: $ 28th September 1911, 
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> The meaning of the phrase “special damage ° dwelt upon. 

The attachment ofa respectable man’s property before judgment on 
the ground that he is attempting to alienate his properties with a view to 
defeat his judgment-creditor must in India damage his reputation and 
credit; and it is immaterial that itis not proved that he was not affected 
in som? specific manner. 

The defendant's means is no test of the measure of damages awardable 
to plaintiff. 


Second appeal from the decree of the Pemaorary Subordi- 


nate Judge’s Court of Coimbatore in A. S. No. 117 of 1908 pre- l 


sented against the decree of the Court of the District Munsif 
of Tiruppur in O. S. No. 37 of 1908. 
"The facts appear in the judgment. 


A. Krishnasamy Atyar for appellant:—Malice is necessary to 
sustain an action for malicious attachment—Gouézére v. Rohesh?; 


Kishori Mokun Roy v. Harsukh Das?; Ray Chunder Roy v. Sundari 


Debi, On the finding of the Sub-Judge, defendant had no evil 
motive but was actuated only by the desire to get his money. 

T. K. Govinda Atyar for respondent :— The law applicable 
to India is contained in S. 95, C.P. C. English iaw is not appli- 
. cable to the case. The finding of the Sub-Judge is tantamount 
to a finding of malice. To procurethat which a man is legally 
entitled to by wrongful means is unlawful, and a desire to pro- 
cure that end is indirect motive which amounts to malice. 


A. Krishnasamt Atyar cited Surajmal v. Maneck Chand +*+. 
The Court delivered the following 


JUDGMENT :—The suit in this case was for damages sus- 
tained by the’plaintiff by reason of the defendant causing his 
properties to be attached before judgment in asuit instituted by 
the defendant against the plaictiff (O. S. No. 6 of 1906 in the 
District Court of Coimbatore). The defendant along with his 
plaint (O. S. 6 of 1906) put in an application for attachment of 
all the properties of the plaintiff. The suit was fora sum of 
Rs. 6,009 on a pro-note executed by the plaintiff in favour of 
defendant’s brother. The properties attached were, according 

.to the District Munsif’s finding in this case, worth at least 
Rs. 60,000, and on the defendant’s. own admission their value was 


r. (1876) 2 NeW. P. 353. 2. (1889) I. L. R. 17 C. 437 (P. C.) 
3 (1872) I. I. R 4 C. 583. « (1904) 6 Bom. Ty. R. 704. . 


Manjappa 
chen 


Ganapathi 
Gounden, 


Manjappa 
Chettiar 


u. 
Ganapathi 
Gounden. 


1054 THE MADRAS LAW JOURNAL REPORTS. [VOL xxl. 


not less than Rs. 30,000. The defendant stated in support of his: 
application for attacliment that the plaintiff had alienated some 
of his propeities and was about to alienate his other properties 
in order to defeat the execution of any decree the defendant might 
obtain against him. 


He obtained an galerim order of attachment, but it was set 
aside on the plaintiff’s application, the court holding that there was 
no ground for the application for attachment. The defendant in 
his written statement alleged “ that the plaintiff had plenty of 
debts and warrants against him, and getting afraid atthe action 
of the plaintiff, who without paying the defendant’s debt, mort- 
gaged properties for Rs. 15,000 to his elder brother and executed 
some other documents in favour of others, the defendant issued 
a notice for the discharge of his debt ; but it has not been dis- 
charged.” He then proceeded “to state-that his debt was not 
discharged by the plaintif for two mouths after he obtained the 
decree, All the defendant's allegations’ about the plaintiff's in- . 
debtedness and alienations have been found to be untrue except 
that the plaintiff had executed a mortgage for, Rs. 15,090 in 
favour of his brother. The District Munsif found that the de- 
fendant had absolutely no grounds to believe that the plaintiff 
intended to defeat him or any other creditor, He also found 
that the defendant had no reasonable grounds for believing his 
allegations. He then observes that “ unless the defendant had 
some object (which-from his conduct appears to have been sinis- 
ter and indirect) in view, he could not have applied for attach- 
ment of all the plaintiff’s properties worth about Rs. 75,000 at 
least for his debt of Rs. 5,000 and odd.” He also says that the 
defendant had no information, before putting in his application 
for attachment, of any intention on the plaintif’s part to make 
alienations or of his being indebted to any oneexcept his brother, 
He found also that the plaintiff must have been put to great 
mental suffering and apparently credited the plaintiffs state- 
ment that he suffered in reputation. He allowed Rs, soo as 
damages. On appeal the Subordinate Judge concurred in the 
Munsif’s finding that there was no reasonable and probable ’ 
cause for the defendant’s application, though the language 
used by him is uot quite happy. With regard to the defendant's 


motive again, his finding is not as precise as might be desired, 
` 


(ZA 
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H¢ refers to the defendant’s allegations in his written statement 
already referred to, and then states :—‘‘ From .these pleadings 
it appears tome that the object of the present defendant in 
applying for an attachment before judgment in O.S. No. 6 of 1906 
was simply to have his money paid without delay and without 
enabling tke plaintiff to take the objections he took in the pre- 
vious suit, and thus to delay payment.” The objection in the 
previous suit spoken by the Subordinate Judge was that the 
defendant’s brother, to whom the pro-note sued on had been 
executed, assigned it to the defendant deliberately with a view 
to deprive the plaintiff of the opportunity of pleading a set off of 
certain debts which the defendant’s brother owed to him. The 
Subordinate Judge then says:—“ Plaintiff does not say in his evi- 
dence, and has adduced no other proof, of enmity between him and 
the defendant or of any evil motive of the defendant.” The 
finding, therefore, must be taken to amount to this : that the de- 
fendant wished to use the process of attachment before judgment 
to obtain prompt payment of his debt and not with the view of 
preventing the plaintiff from alienating his properties so as to 
defeat any decree, but at the same time not on account of 
any enmity. 

With regard to the question whether the plaintiff 
sustained any damage the Subordinate Judge merely ob- 
serves :—‘ For the injury sustained by the plaintiff by reason 
of all his properties being attached improperly. he is no doubt 
entitled to damages.” He reduces the aimount of damages to 
Rs. 250 in consideration of the defendant not being a weaithy 
man. The defendant has appealed to this court against this 
judgment, and the plaintiff has preferred a memorandum of 
objections to the redaction of the amount awarded as damagee 


The firstargument in the second appeal is that in a suit for 
damages the plaintiff is bound to prove both that the defendant 
had no reasonable and probable cause for applying for attachment 
and also malice in fact. For the respondent it is contended that 
the law in India is different in this respect fromthe English Law 
as Section 95 of the C.P.C., ra08 (Section 491 of the Old Cede) 
provides that the court trying the suit may award compensation 
against the plaintiff where it finds that attachment before judg- 
ment was applied on tnsufficeent zroinds, Neither absence of 
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Manjappa reasonable and probable cause nor malice is required under titis 

section, The question for decision is whether the rule laid down 
in that section is applicable to a case where the defendant who 
complains of improper attachm nt before judgment files a dis- 
tinct and regular suit for compensation. This question, so far as 
we are aware, has never been expressly decided by this court. 
We have come to the conclusion that the appellant’s argument is 
weil founded. The section, in our opinion, createsa special juris- 
diction in the court trying a suit to award compensation as inci- 
dental relief and limits the amount it may award to Rs. 1,000. It 
gives, in our opinion, an alternative remedy in cases of wrongful 
attachment, and provides that, in case a party complaining resorts 
to it, he shall not afterwards resort to a fresh suit, by enacting that 
an order determining any such application shall bar any suit 
“for compensation in respect of spit, arrest, attachment or injunc- 
foon.” ‘There isno reason fcr holding that the section in any 
way interferes with the principles regulating suits for damages, 
for the abuse of the process of courts. The general rule govern- 
ing stich cases in England has always been that actual malice 
must be proved. The section allows a limited remedy without 
proof of malice, which it is open toa party to avail himself of if 
he chooses. It must be nored that the Code makes provision 
only forsome kinds of abuse of the process of courts and 
does not deal with all kinds of abuse. Section 95 of the Civil 
Procedure Code: is analogous to S. 250 of the Criminal Proce- 
dure Code, which allows a criminal court to award compen- 
sation not exceeding Rs. 50 to a complainant when it is satis- 
fied that the accusation against him is frivolous or vexatious. 
The section does not alter the law regulating regular suits for 
damages for false prosecution where the plaintiff would be 
bound to prove absence of reasonable and probable cause and 
malice, while under the section, it is enough for the criminal court 
to find that the complaint was frivolous or vexatious. That sec- 
tion, unlike S. 95 of the C. P. C., does not bar a suit for false pro- 
secution, but merely provides that the amount awarded as 
compensation under it shall be taken into account in decreeing 
compensation ina subsequent civil suit. The Allahabad High 
Court in Goutzere v. Robert and others! held that the correspond- 
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ing provision in the C. P. C. of 1859 did not alter the law appli- 
cable to suits for damages for arrest or attachment. The 
Calcutta High Court was apparently of the same opinion in 
Ray Chandar Roy v. Sundari Debit, though the case was one 
for improper attachment after decree. There is also a dectum of 
the Judicial Committee of the Privy Council in K¢ssory Mohun 
Roy v. Hursook Dass?. The case was one in which a third party 
sought to recover damages for wrongful attachment ot his 
property as the property of the defendant in the suit. It was 
contended that it was necessary to prove malice and absence of 
reasonable and probable cause in making the attachment. Their 
Lordships say :—“ That is the rule which obtains between the 
‘parties to a suit where the defendunt suffers loss through its in- 
stitution and dependence.’ The same view was taken by the 
Bombay High Court in Suraj Mal v. Manek Chand. The absence 
_ of reasonable and probable cause was taken to be necessary 
in Thakdt Hajji v. Budruddin Saib+, but no reference was 
made to malice. We must hold that there is no reason for 
departing, when a suit is filed for damages, from the well esta- 
blished rule that when the plaintiff’s grievance arises directly 
from the order of a judicial ttibunal, thoughit is moved thereto 
by a private party, the defendant would not be responsible in 
damages unless he has acted with malice as well as without 
reasonable and probable cause. Has the Subordinate Judge, then, 
found in this case that the defendant acted with malice? On 
the one hand he says in effect that he was not satisfied that 
there was previous emmity between the plaintiff and the defen- 
, dant, or that the latter was influnced by any evil motive arising 
from such enmity, to apply for attachment. But on the other 
hand he has not only found that there was no reasonable cause 
for the application but also says that the defendant’s object was 
not to prevent an alienation of the defendant’s property so as 
to defeat the execution of his decree but to have his money paid 
without delay—a motive which unfortunately often induces 
suitors in this country to apply for attachment before judgment. 
It need hardly be said that a plaintiff acts improperly in making 
use, for putting undue pressure on his debtor, of a process intend- 
ed to prevent fraudulent conduct onthedebtor’s part. We are 


I. (1878) I. L. R. 4 C. 583. 2. (1889) I. L. R. 17 C. 436 (P. C.) 
3 (1904) 6 Bom. L. R. 704 4. (1906) I. L. R. 29 M., 208 
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of opinion that such conduct amountsto malice in the sense in 

which that expression is understood with reference to suits of this 

kind. Malice has been explained to mean any improper or indi- 
rect motive, z. ¢., some motive other than the one which should 

properly actuate the party. No hatred or enmity is required. 

Seé Hicks v. Faulkner | aud also Quartz Hill Gold Mining Com- 

pany v. Eyre®. He also believes that there is no ground for ai 

attachment before judgment on account of any intended fraud on 
the part of the appellant’s debtor but that the forme: appellant 

must be actuated by some other motive than a desire to further 
the ends‘of justice. In Brown v. Hawkes*, Cave J., speaking of 
suits for malicious prosecution explained malicé as .“‘ some other 
motive than a desire to bring to justice a person whom he 
honestly believes to be guilty.” If the object be the levying 
of blackmail, the coercion of the accused in respect of some 
unconnected matter, the obtaining of compensation or resti- 
tution from the accused—that would’ amount to malice as 

pointed out inthe same case. The object of the defendant in’ 
this case'muüst clearly be held to be malicious in the light of 
the explanation above given. Recklessness regarding the truth 
or otherwise of the ailegations would also amount to malice. 
The detendant must certainly be taken to have outstripped- his 
due limits when he took upon himself to state that the plaintiff 
was about to aiienate his properties with a view to defeat his 
own debt. 


The next contention on behalf of the appellant is that, as 
the plaintiff sustained no actual pecuniary loss he is not entitled, 
to recover any damages, asin all suits of this kind special 
damage must be alleg:d and proved in order to entitle the 
plaintiff to recover. It is no doubt often stated that special 
damage is one of the essentials necessary 10 maintain such an 
action. But as pointed out by Bowen I. J. in Ratcliffe: y. 
Evans + the expression ‘special damage’ is apt to mislead and 
care is required to find out in what particular sense tt is used in 
each context. That very learned Judge points out that the 
expression has at least three different meanings. In the first 
place, it ineans actual damage arising ont of the special circum 








© I. (1878) 5 Q. r.D. at 175. 2, (1883) 11-Q.B.D. 674 at 687. 
3. (2891) 2 Q.B.D. 718. 4. (1892)2 O,B.D. 524° 
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stances of the case which, if properly pleaded, miay be ‘super- 
added to'the general damage which the law implies in evety 
breach of contract and other in fringement of an absolute right, 
í. é., the particular damage which results from the particular 
circumstances of thecase. In the second place, where no actual 
and positive tight has been disturbed and where it is the damage 
done that is the wrong, the expression denotes the actual and 
temporal loss ‘which has in fact occurred and is also called parti- 
cular damage. In the third place, in actions brought for,a.pub- 
lic nuisance, such as the obstruction of a river or a highway, the 
expression‘ means that actual and particular loss which the plain- 
tiff must ` allege and prove he has sustained beyond what is 
sustained by the general public if his action isto be supported, 
such particular loss, being the cause of action. Dealing with the 
case before him, which related to, a statement maliciously pub- 
lished by the defendant about the business of the plaintiff, the 
learned Judge observes that the allegation of special damage 
necessary to support the action would vary according to the cir- 
cumstances of the case. While damage is the gist of such an 


action, it is not always uecessary, he observes, to prove the 


actual loss specially and with certainty, and “ cases may occur 
where a general loss of custom is the natural and direct result 
of the slander and where it is not possible to specify particular 
instances of the loss.” In all actions accordingly on the case; 
where the damage actually done is the gist of the action, the 
character of the acts themselves which produced the damage, 
and the circumstances under which these acts are done, must 


regulate the degree of certainty and particularity with which the 


damage done might be stated and proved. In Quartz Hill 
Gold Mining Company v. Eyre’, where the action was for malice 
only, without reasonable and probable cause — presenting a peti 

tian under the Companies Act to wind up a trading compan v— 
it was held by the Court of Appeal to be unnecessary to prove 
actual pecuniary loss to the company. Breé¢, M. R., said that all 
that was necessary was that the pleintiff company must have 
sustained sme damage ‘such asthe law takes notice and 
credit of.” By the very presentation of the petition the 
reputation of the Company were sure to be affected. 
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Bowen, L. J. observing that“ a traders credit is as valuable 
as his property.” When a blow is struck at the credit of 
a person it would be a pity if the law did not place in-the hands 
of the injured and aggrieved person a meansof righting himself 
and recouping himself as far as can be for the mischief done to 
him. ‘This principle was adopted by the Madras High Court in 
Kumarasamt Pillay v. Udayar Nadan*in an action for malici- 
ous prosecution. See also Wyatt v. Palmer ? where the Court of 
Appeal doubted whe:her after the decision in Quartz Hill Gold 
Mining Company v. Eyre? an allegation of special damage could 
be considered necessary in an action for damages for gettinz 
the plaintiff adjudicated a bankrupt. In HALSBURY’S Laws or 
England, Vol. X, the law is thus stated where actual damageis 
necessary to sustain an action:—‘In these cases the characte: of 
the acts themselves which produced the damage, and the circum- 
stances in which these acts are done, regulate the degree of cer- 
tainty and particularity with which the damage done ought to be 
stated and proved.” See S. 639, p.347. In CLERK AND LIND- 
SELL on Zorts, IV Edition, 659, the learned authors observe that 
an action for the abuse of an ordinary civil process differs from an 
action for malicious prosecution in that the gist of it seems to be 
‘special damage. It is not clear whether they mean that 
pecuniary,damage or specific damage to reputation should 
be proved. If they do, we are, with all respect, not pre_ 
pared to agree with them ; and the learned authors cite no 
English cases in support of such a position. We cannot doubt 
that the attachment of a respectable man’s property before judg- 
ment on the ground that he is attempting to alienate his 
properties with a view to defeat his judgment-creditors must in 
this country damage his reputation and credit. It is immaterial 
that itis not proved that they were affected in some specific 
manner; and we are prepared to follow the learned Judges who 
decided Kumarasawmy Pillat v. Udayar Nadani in applying the 
rule in Quartz Hill Gold Mining Company v. Eyre * to such a 
suit. We hold, therefore, that the plaintiff is entitledjto a decree 
for damages in this suit. The Subordinate Juage, in assessing 
the amount, reduced the sum awarded by the District Munsif on 
the ground that the defendant wasuotaman of large means and 
that the costs payable to the plaintiff would amount to Rs. 260. 
He was not right intaking the former of these circumstances 


I. (1908) 1.L.R.32 M. 170, 2. (1899) 2 Q.B.D. 106. 
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inte consideration. The District Munsif observes that the Manjappa 
7 : g . Chettiar 
defendant did not object tothe amount of compensation claimed 
by the plaintiff in his plaint, namely Rs. 2,000, nor do we find 
any objection taken to the amount decreed by the Munsif in the 
grounds of appeal in the lower appellate court. In all the circum- 
stances of the case we think that the Subordinate Judge was 
wrong in making a reduction in the sum awarded by the 
Munsif. We shalltherefore modify the decree of the Subordinate 
Judge by awarding to the plaintiff the sum ot Rs. 500 allowed 
by the District Munsif. The second appeal is’ dismissed with 
costs and the memorandum of objections is allowed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Phillips. 
The Agent & Manager, S. I, Ry. Co. .. Petitioner* 
(Defendant) 
v. 
Vengu Pattar, Managing Partner in the 
Firm of P. K. Vengu Iyer, & others .. Respondents 
(Plaintiffs). 
Provincial Small Cause Courts Act, S. 25—Revision—Technical objection 
and delay in filing petition. e 


Where a Railway Company (petitioner) relies upon a mere technicality S. I. Ry. Co. 


ë. g. that the notice of suit was not on the Agent but only on the Traffic y Y: 
Mauager, in order to defeat a just claim and where the petitioner has only Patter. 


come into court long after the period of 3 months, the court will not 
interfere in revision. 

Petition under S. 25 of Act 1X of 1887 praying the High 
Court to revise the decree of the Subordinate Judge’s Court of 
Palghat inS. C. S. 546 of 1909. 


Suit to recover the value of goods sent by the plaintiff 
through the defendant Railway Company which were lost in 
transit. The lower court held that the plaintiff's case was 
proved, that he was entitled to a decree, and that the fact that the 
plaintif gave notice of his claim to the Traffic Mavager of the 
Company and not to the Agent was immaterial asthe Agent had 
generally given the Traffic Manager power to settle claims up to 
Rs. 500 and as the Traffic Manager actually began to settle the 
case with the plaintiff though unsuccessfully. Defendant 
preferred this Revision Petition. 


* C. R. P. 236 of 1910. ` 3Ist August IgII. 
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T. Rangachartar for defendant (petitioner). 

C. V. Anantakrishna Atyar for respondent. 

T. Rangachariar :—Sections 77 and 140 of the Railway Act. 
of 1890 prescribe that notice of claims on account of loss of goods 
should be made tothe Agent of the Railway Company. A notice 
tothe Traffic Manager, as here, is’ insufficient—Nadzrchand 
Shahan. Wood. The fact that the Agent authorised the Traffic 
Manager to settle claims below Rs 509 is irrelevant. The above case 
shows that S. 140 zmperatively requires service on the Agent and 
that the word ‘ may’ in that section means ‘ must’. G. 1. P. Ry. 
Co. v. Dewase? shows that even if the notice is addressed to the, 
Agent it must be served on him exactly in the way indicated in 
S. 140. See G. I. P. Ry. Co. v. Chandrabat?. Even Pertannan 
Chetty'v. S. I. Ry Co.* holds that service on Ageutis necessary. 
There is no suggestion that the Agent became aware of the 
claim within two months. . 

C. V. Anantakrishna Aiya? :—The objection of the other 
side is technical. The revision petition was filed on the 12th day 
after deducting the time taken for copies. Again in revision 
petitions the High Court need not pay any attention to technical 
pleas— Woods v. Maher Ali Behart®, The Agent has delegated 
his powers to the Traffic Manager. In none of the cases quoted 
was there any such authorization. Ifthere is delegation, then 
notice to the delegate is sufficient— Woods v. Maher Ali Bekari”. 


’ The decision in Pertannan Chelty vw. S. I. R, Co. 6 shews it is 


sufficient if the notice comes tothe knowledge of the Agent. 
See.alsoC.R. P. 614 of gro which is exactly like Woods v. 
Maher Ali Behari”. 

T. Rangachartar in reply :—My ground is not technical. It 
is a condition precedent which has not been complied with, 


- The power to delegate is limited by S. 145 of the Railway Act, 


and this is not one of the powers that can be delegated. - 
The Court delivered the following 
JUDGMENT :—The Subordinate Judge’s decree is object- 
ed to on the ground that the notice contemplated by Sections 
77 and 140 of the Railways Act was not duly given by the 
plaintiff. No doubt there are several rulings that the notice 
must beon the Agent of the Railway (Nadirchand Shaha v. 
Wood 1, G. I. P. Railway Co. v. Dewast? G. 1. P. Railway Co. 
v. Chandrabai?) but in Periannan. Chetty v. S. I. Ry. Co.* the 
I. (1907) I.L-R. 35 C. 194. 2. (1907) LL.R. 31 B. 534. 
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opinion of the learned judges was that it was sufficient to show 
that the Agent actually did get notice, whether in the manner 
prescribed in S. 140 or otherwise, and in Woods v. Maher Ali 
Behari * the learned Judges held that a notice to the Traffic 
Manager when he was empowered by the Agent to dispose of 
the claim and action by him was sufficient notice. In this case 
also the Traffic Manager had authority from the Agent to dis- 
pose of the plaintiff's claim and he would enquire into the plain- 
tiffs claim. Ifthe ruling in Woods v. Maher Ali Behardi is 
aceepted the Sub-Judge’s* order is correct. Without, ‘however, 
coming to a decision on the correctness of that ruling I think that 
in this case where a Railway Company relies upona mere techni- 
cality to defeat a just claim by a member of the public and where 
it has only come into court long after the period usually allowed 
in practice forthe admission of reyision petitions, I should not 
be justified in interfering in revision. The petition is dismissed 
with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sundara Aiyar and Mr. Justice Phillips. 


Lakshmi , - ..  Appellant* 
Ve- (Defendant) 
Mani Devi others “Sas Respondents 
(Plaintze7fs). 


C. P. C., Si 47+A ppeal—Order declaring decree execulable--Preliminary 
and final orders—Appeal from pr elena order— Remand order, appeal 
when lies—Decree—Conslrustion, . 

* The determination ofany question within S. 47 is a decree and the 
decision of the question whether a decree is executable or not is certainly 
a decree. An order that execution should issue aud that a commissioner 
should be appointed for partition is a decree and is appealable, 
(Venkatag viri Aiyar. v. Sadagopachariar2, Narayana Pattar v. Gopala- 
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krishna Pattar3, Ram Rupal y. Rup Kuaria and Bhup Indar Bahadur Singh ` 


v. Bajai Bahalur® referred to,] 


When the law gives a person two remedies he is entitled tc avail hitt- 
self of either of them unless they are inconsistent. [Mussamalt Golab Koep 
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v. Badshah,Bahadur1 referred to.] Where two orders are passed in execution, 
the second after and in consequence of the first, aud the statute gives a 
right of appeal against both, an appeal is competent against the first order 
aione even though the second order has been passed before the filing of the 
appeal itself ; and if the first order is reversed in cousequence, the second 
order will ipso facto cease to have effect. 

An appeal against a remand order will lie even after the decision of the 
lower court in consequence of the remand. [Mackenzie v. Narasinga Sahat?, 
Madhusudan v. Kaminikanta Sen3 and Kurigal Mal v. Bishambar Das? dis- 
sented from. Uman Kunwari v. Jarbandhan® approved. Subba. Sastri Vv. 
Ramachandra Sasiris and Mullikarjuna v. Pathaneni? followed]. 

Held that a consent decree which did not direct possession of any lands 
to be given to plaintiffs but merely declared the right of defendant to re- 
main in possession of some of the plaint lands could not be construed as a 
decree directing delivery of possession of the remaining lands to plaintiff. 


Appeal from the order of the District Court ot South Canara 
in E. P. 54 of 1909. 

K. Narayana Rao, for the “respondent, took the preliminary 
objection that the appeal cannot be heard as no appeal has b.en 
filed against the final cider. He cited Medhusudan v. 
Kamintkanta Sen? ; Mackenzie v. Narsingh Sahat ?. He’ also 
submitted that an order simply declaring thatthe decree is 
capable of execution cannot be regarded asan order within 


S. 244, r. 2, Civil Procedure Code. 


E. P. Lakshmana’ Rao, for appellant, relied upon Uman Kun- 
wart v. farbandhan® where, he said, good reasons are given why 
the Calcutta view ought not tobe adopted. Sectiou 105, ‘Civil 
Procedure Code of 1908, precludes a party from taking objection 
to the preliminary decree when the appeal is filed against the 
final decree. If the view adopted in Calcutta is right, the patty 
would be wholly without remedy, Again, granted the order on 
the construction is sight, the appellant has no objection to 
offer to the final decree. On the construction, he submitted 
that the decree was only a declaratory decree and incapable of 


execution. 


The Court delivered the following 
JUDGMENT :—This is an appeal against the order of the 
District Judge of South Canara i in an ı application for exectition of 


I. (1909) 13 C.W.N. 1197. 2. (1909) ILR. 36. 762. 
3. (1905) LL.R: 32 C. 10236 4. (1910) I.L.R. 32 A. 228. 
§ (1908) L L. R. 30 A. 479. 6. (1894) LI.R. 18 M, 421, 


Je (1896) LL. R. 19 M, 479: 
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the decree in O. S. 43 0f 1906. The decree was the result ofa Lakshmi 
compromise between the parties. The material portion of it was Maul Devis. 
in these terms: ‘The court doth order and decree that plaintiffs 
do pay the assessment on the entire property as per plaint karar 
dated 16-11-05; that rst defendant shall enjoy land yielding 126 
` muras of rice, and house, out of the land referred to in the 
karar; that rst defendant shall not alienate the said Jand ot 126 
muras of rice; that if alienated, the alienation shall be null and 
void; that after the death of the rst defendant the said land 
and house shall be enjayed by the and defendant paying thereon 
63 muras of rice to plaintiff annually by the end of June of each 
year through this court, etc., etc.” In 1909 the plaintiff applied 
for execution and asked for the order “ directing that from ` 
out of the lands mentioned in -the decree, land yielding 126 
muras of rice, which is already in the possession of the rst defen- 
dant and which is to be retained with her as per compromise 
decree, be caused to be separated towards the said rst defendant 
and that the remaining properties be given in possession to the 
plaintiff by a commission.” The 1st defendant objected on 
the ground that the decree was declaratory in its termsand that 
therefore no execution could issue. The District Judge held 
that “the decree can be executed by setting aside lauds that 
yield 126 muras of rice income” and directed that this should be 
done, and ordered the appointment of a commissioner to prepare 
lists of the jands. The rst defendant has presented the appeal to 
this court on the ground that the Judge was wrong in constru- 
ing the decree as one that was not purely declaratory. 

On the merits there can be no doubt that the order of the 
Judge cannot be upheld. The decree did not: direct possession 
of any lands to be given to the plaintiffs but merely de- 
clared the right of the rst defendant to remain in possession 
of land yielding 126 muras of rice of which she already had 
possession. It does not even declare the plaintiff's title to any 
lands but merely decrees that the plaintiffs do pay the assess- 
ment on the entire property of the family. We are unable to see 
how on the terms of the decree an order directing that the 
plaintiffs be put in possession of all the lands except that yielding 
126 muras of rice, could be justified. 

Mr. Narayana Rao, the learned vakil for the respondent, has, 
however, raised a preliminary objection which we are bound te 


Zakshmi 
Mani Devi, 
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deal with. The objection is that before the appeal was present- 
ed on the 18th July rgro the Judge has passed another order on 
18th March 1910 directing delivery to the plaintiffs in acedrd- 
ance with his former order after hearing the objections to the 
lists prepared by the commissioner; that the defendant did not , 
appeal against the final order ofthe 18th March which has in 
consequence become final; and that he was not entitled, after the 
passing of the second or final order, to appeal against the first 
order of the 29th January. 

To this objection Mr. Narayana Row, in the course of his 


‘argument, added another—that no appeal could be preferred at all 


against the order of the 29th January as it really did not decide - 
any question of right between the parties, 


We may dispose of the second objectionin a few words. 
According to S.2o0f the Civil Procedure Code ‘ the deter- 
mination of any question within S.47” is a decree. The 
question whether a decree is executable ot not is certainly 
one that comes within this definition. No doubt the determi- 
nation of a mere issue by the execution court made prior 
to the passing of the final order would not be regarded 
as an adjudication between the parties against which an 


. appeal would lie. See Venkatagiri Atyar v, Sadagopachariart. 


But in this case the Judge did not merely recorda finding on 
an issue, He held that execution should issue in favour of the 
plaintiff and ordered the appointment of a commissioner as 
required by the decree.. In Narayana Pattar v. Gopalakrishna 
Pattar? the learned Chief Fustice and Subrahmanya Atyar J. 
held that when the executing court finally decided, the decree- 
holder was entitled to institutean appeal against such an order. 
The learned Judges there point out the distinction. between 
that case and one where the court merely records a finding 
On an issue, asin Venkatagire Atyar v. Sadagopachariar?. It 
has also been decided: that where the executing court decides 
that the plaintiff isentitled to mesne profits an appeal will lie 
against that order though the amount of the profits may not 
have been ascertained by it. See Ramkripal vi Rup Ruari 3; 
Bhup Indar Bahadur Singh v. Bajai Bahadur Bahadur n 





3. (1903) 14 M. L. J. 359. © 2, (1904) LLR. 28 M. 355. 
3 (1883) LLR. 6 A. 269 (P. C.) 4 (1900) LL.R. 23 A. 152 (P.C) 
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Our judgment is also in accordance with Deokhi Nanda Singh 
v. Bansi Singh!, which lays down the test for deciding whether 
an appeal would lie against any particular order in execution or 
not. We overrule this contention. 


The first contention is certainly better supported by authorit y, 
but we are of Opinion that itis uot entitled to prevail. The defen- 
dant being entitled to appeal against the order of the 29th January 


Lakshmi 


o o. 
-Mani Devi. 


we are unable to hold that he was not entitled to do so within the ` 


. period allowed to him by law. The second order m-:rely carried 
out the first order in this case; it did not in any way supersede that 
order as indeed it could not do. We cannot see how that order 
could affect the defendants right of appeal. He might bave had 
no objection to it provided the first order was right, 


This indeed is the position taken up by the appellant before 
us. To use the language of the decision of the Full Bench of 
this court in another case: ‘* Where a right and jurisdiction are 
conferred expressly by statute they cannot be taken away or cut 
down except by express words or necessary inplication.” It is 
argued that the later order, not having been appealed against, 
would remain in force even if we reverse the earlier one, and that 
therefore it is not open to us totake the futile step of setting 
aside the first order. We cannot agree that the reversal of the 
earlier order will leave the later one intact. The second order de- 
pends for its validityupon the first one allowing execution in favour 
of the plaintiffs, and with the quashing of the first the second 
must cease to have any force. The appellant has not been- able 
to draw our attention to any decision of this court in support of 
his position. But he relies on the decision of the Calcutta High 
Court in Mackenzie v. Narasinga Sahat? and upon Madhusudan 
v. Kamintkinta Sen? which was followei in that case. It is 
perhaps desirable to examine briefly the decisions of the Calcutta 
High Court bearing on this question. Madhusudan v. 
Kamintkanta Sen? was a case of an .appeal against an order of 
remaud. It was presented after the Munsif had passed his final 
judgment subsequeut tothe remand. Maclean C.J. and Mitra 
J. held that the appeal was incompetent. The reason -given is 
that S. 588 of the old C.P.C., provides for appeals against various 








T. ( 1910) 14 C.L.J. 35. 2. (1909) I.L.R. 36 C. 762, 
3. (1905) LLR., 32 C, 1023. 
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interlocutory orders, several of which do uot affect the decision of 
asuit on the merits, though some do; that a party failing to 


-appeal against any of the orders could object to it on an appeal 


against the final decree and that therefore if he desires to avail 
himself of the privilege conferred by S. 588 in relation to an order 
of remand, he ought to do so before the final disposal of the'suit. 


" With all respect for the learned Judges we must say the argu- 


ment does not commend itself to us. When the law gives a person 
two remedies he is entitled to avail himself of either of them, 
unless they are inconsistent. See Mussammhat Gulab Koer w. Bad- ` 
shah Bahadur!. The learned Judges distinguished an earlier case, 
Falinga Valley Tea Co. v. Chesa Tea Co., on the ground that the 
appeal there had been presented before the final judgment was 
passed. 


But the ratio of that decision is equally applicable, whether 
the appeal against the remand is presénted before or after the 
second judgment in the case. veld J. observes : ‘‘ The Code does 
not say that there shall be an appeal only if the case has not been 
finally determined in the court of first instance before that appeal 
is preferred or comes on for hearing. We cannot, therefore, im- 
port into the Code a provision which does not there exist. ‘The 
Munsif’s jurisdiction to hear the case upon remand depend- 
ed upon the remand order. If the remand order was badly worded 
the decree and indeed all the proceedings taken under that 
remand order are null and void.” in Mackenzie v. Narasinga 
Sahai? there was a preliminary decree in a suit for partition and 
a subsequent final decree. The appeal was against the former 
only, and was presented after the final decree had been passed. 
The learned Judges who decided the case—Mookergee and Carn- 
duff \j.—followed Madhusudan v. Kaminthunta Sent. They 
say that the final decree would still stand even if the prelimi- 
nary decree were réversed. No reason is given for this proposi- 
tion. The learned Judges differ from the judgment of the 
Allahabad High Court in Uman Kunwari v, ‘farbandhan’ and 
point out that the view taken in that case, that an appeal might 
be preferred against an order of remand even after the court of 





1 (1909) 13 C.W.N, 1197. a (1885) I.L.R. 12 C.45. 
3: (1909) LL.R. 36 C. 762. 4. (1905) I.L.R. 32 C. 1023. 
Ei (1908) L.R. 30 A. 479 
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frst instance had passed its final judgment after remand, was 


Lakshini 


based. on the opinion of the Allahabad High Court that the Maui Devi. 


. party aggrieved by an order of remand could not object to it 
on an appeal presented against the final decree ; and that thie 
Calcutta High Court had adopted a contrary view on the 
point. Now, the Legislature has laid down in the present 
Code of Civil Procedure, S. 105 (2), that an order of remand 
cannot be impeached except by an appeal against that order. 
It is similarly provided in S. 97 that ‘where any party 
aggrieved by a:preliminary decree passed after the com- 
mencement of this Code does not appeal from such decree, he 
shall be precluded from disputing its correctness in any appeal 
which may be preferred from the final decree.” The result of 


the opinion of the Calcutta High Court in the case cited bythe. 


appellant would be that, if a party, without any fault of his own, 
is unabie to appeal against a preliminary decree or an order of 
remand before the final decree on remand is passed, he would 
lose all opportunity of objecting to that order or decree, and: be 


deprived of the right of appeal expressly conferred on him by the. 


Legislature. The incorrectness of the position would be manifest 


from another inconvenience, which may be pointed out here- 


Suppose a District Court passed an order of remand and before it 
is appealed against the Munsif’s Court passes a decision on the 
merits in pursuance of the remand order. Suppose the Munsif’s 
decision-on the merits is unimpeachable. If the defendant's appeal 
could be only against the final judgment, he would be bound to 
appeal to the District Court though necessarily he would not be 
entitled in that appeal to attack that court's order of remand, 
And yet, according to the view of the Calcutta High Court, he 
would be bound to get the order of the Munsif confirmed in order 
to get a right of appealing to the High Court against the order of 
remand. Mookergee J. has attempted in a later case to support 
Mackenzte v, Narasinga Sahai? on another ground. In Barkun« 
thanath, Dey v. Nawab Salimulla Bahadur ? the learned Judge 
says : “ When an order of remand is passed its validity may be 
challenged directly and immediately by au appeal under $. 588, 
Cl, 28, or indirectly under §, 591, when an appeal is prefeired 
against the final decree.in the suit. The party affected by the 
Sora es oe his a A aes 


I (1909)ILL.R 36 C.762. _ 2. (1908) 12 C.W.N. 590, 
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order of remand must make his election. He may, if he choosese 
to prefer an appeal against the order of remand, obtain a stay of 
proceedings during the pendency of the appeal. He may, on the 
other hand, carry out the order of remand, and take the chance of 
a successful termination of the suitin his favour; andintheevent ` 
of defeat, prefer an appeal against the final decree in which the 
validity of the order of remand may be questioned. He can- 
not, however, if he has carried out the order of remand and 


` taken tac fuil bencft of it, turn round and prefer an appeal 


against the order of remand.” But surely a party appealing 
against an order of remand is not entitled, as of right, to a stay of 
proceedings in the court of first instance. .Nor. does.it lie in the 
power of a defendant objecting to a remand to decide whether he 
should appear at the further proceedings before the court of first 
instance or not. He is bound to dg so at therisk of those pro- 
ceedings being completed in his absence, in case of default. 
This theory of alternative reliefs is pointed out by Mr. Justice 
Mookerjee himself to be wrong in Mussammat Gulab Koer v. 
Badshah Bahadur’ where the learned Judge observes that a 
litigant is entitled to take advantage of-each and every.one of the 
remedies open to him except when they are inconsistent with 
each other. The Allahabad High. Court in Kurtgal Maiv, 
Bishambar Das? followed Mackenzie v, Narasinga Sahai; 
distinguishing its own earlier case Uman Kunwari v. Farban, 
dhan* (which had been dissentéd from in Mackenzie v, Nara» 
singa Sahat?) on the ground that “a right of appeal from 
an order of remand was expressly given by S.588 of the old 
code,” and the court proceeded upon the ground that “such right 
of appeal could not be taken away in the absence of some direct 
provision to the contrary.” We may point out that a right of 
appeal against a preliminary decree or against an order in exe- 
Cution isalso expressly granted: by the statute. The learned 
Judgesof the Allahabad High Court go on to observe: “Moreover, 
in considering what the effect of the reversal of an order.of re- 
mand ander S. 562 aforesaid would be, this coart was careful to 
point out that anything done in pursuance of such an an order would 
become Zso facto of no effect on the reversal of the said order 


te am cant, i 
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«because the court concerned would have no jurisdiction to pass 
any further order in the case (except by way of review) unless 
empowered to do so by the order under S. 562 itself. No such 
consideration arises in the case now before us as itis clear that 

` the learned Munsif after passing his preliminary decree had 
jurisdiction and indeed was bound to proceed in due course to 
pass a final decree inthe case. It seems to us thata serious 
anomaly would be created by the modification of the preliminary 
decree of June 25th, 1908, while the final decree of June 30th, 1908, 
remained in force and. had not been appealed against.” The 
whole argument, it will be noted, is based on the assumption 
that the final decree which is the result of the proceedings depen- 
dent for their validity on the preliminary decree would survive 
the reversal of the earlier decree. This assumption, we have 
already pointed out, is unsupportable. Kurigal Mal v. Bisham- 


Lakshmi 
Vv, 
Mani Devi. 


bar, Das * has been reaffirmed by the Allahabad High Court . 


in Narain Das v. Balgobind*, The-Madras High Court has 
held that an order of remand is appealable even after the passing 


of the final decree subsequent to the remand. See Subba , 


Sastr’v. Balachandra Sastre? and Multkarjunav, Pathanent. 


For the reasons above mentioned we overrule the first pre- 
liminary objection also. 


In the result, the order of the lower court must be reversed, 
and the application for execution dismissed with costs both 
here and in the lower court. 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sundara 
Aijyar, ` 
The Public Prosecutor -» Appellant? 
v. 
Chirreddi Munayya «e Accused: 


Murder and robbery—Evidence, presumplive-—Recent and unexplained 
possession of stolen property. 


*Cr. A. No. 365 of r911. : 3īst October 191i. l 
I. (1910) LLR. 32 A. 225. 2. (I9I1) 8 A.L.J. 604. 
3- (1894) I.L-R. 18 M. 421. 4 (1806) LL.R. 19 M. 479: 
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In cases in which murder and robbery have been shown to form parts of 
one transaction, recent and unexplained ‘possession of stoJen property, 
while it would be presumptive evidence on the charge of robbery, would 
similarly be evidence against the robber on the charge of murder. 


Appeal: under S. 417 of the Code of Criminal Procedure 
against the judgment of acquittal passed on the accused. in 
Sessions Case No. 3 of 1911 by the Sessions Judge of Cuddapah. 


P. R. Grant for the appellant. 


K. Venkatalingam for the accused. 


The Court delivered the following 


JUDGMENT :—This is an appeal by Government against 
the acquittal of one C, Munayya on a charge of having murdered 
one Seshamma on the 24th September 1910. The Sessions Judge 
accepts the prosecution evidence as true, but thinks that itis 
not in law sufficient to establish the guilt of the accused. In this 
we are of opinion that he is in error. 


The material facts proved may be stated as follows :— 

Seshamma was a widow, living with her brother. He 
was absent from home on the 24th September last. She 
was last last seen alive in her house about x o'clock on that 
afternoon. About 3 o’clock the same afternoon the accused and 
another man were seen by two witnesses to enter the house, ‘and 
to leave it again some time later. Some time before 6 o’clock the 
same afternoon one Baligadu went to the house and found her ly- 
ing dead in the room, her head and face beaten ju evidently with 
amallet which lay blood-stained by her. He at once gave the 
alarm, and the two witnesses who had seen the acccused and 
another enter the house mentioned the fact publicly. Next 
day her brother, Seshayya, returned on being informed Of 
the murder and made a .complaint to the Police in which 
he mentions the accused and the other as the murderers, and - 
gives a long list of jewels which she used to wear, and which 
had been removed from the corpse. Search was made for 
the accused by the Village Magistrate and Police but he 
was not tobe found in his house or in the village. He was 
eventually, on the 5th October, arrested at night ina tope in 
another village. On the next day he made a statement and took 
the Police, the Village Magistrate and several others to a place 
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about half a mile irom the village and dug upa pot which cou- 
tamed a number of jewels, which agree with the jewels stated 
‘in Seshayya’s complaint to have been taken from Seshamma when 
she was murdered. ‘The Chemjcal Examiner has certified that a 
number. of the jewels so given up by the accused bore on them 
traces of mammalian blood. 


The accused in the Sessions Court denied his guilt but gave 
no €xplanation as to how he came by the jewels. From these 
facts we think it is reasonable and legitimate to infer that the 
accused was the murderer of Seshamma and took the jewels from 
her. - 


In the case of Queen-Empress v. Sams + it was stated that 
“in cases in which murder and robbery have been shewn to form 
parts of one transaction, it has been held that recent and unex- 
plained possession of the stolen property, while it would be pre- 
sumptive evidence against 1 prisoner on the charge of robbery, 
would similarly be evidence against him on the charge of mur- 
der” and this principle has been accepted and acted on in several 
other later cases by this court. 


There is no circumstance in the present case to suggest that 

- the accused was only a receiver of the property, while ‘the 

fact that he was seen to go into the house of the woman shortly 

before the time when she was inurdered is almost conclusive 

evidence that he was the murderer and thus obtained the jewels 
which he afterwards gave up to the Police. 


We find the aecused, C. Munayya, guilty of murder under 
S. 302, I. P. C., but lookiag tothe fact that he was at first 
acquitted we resolve to impose the lesser alternative sentence 
allowed by law. We direct that he be transported for life. 
‘Under S. 397, Criminal Procedure Code, we direct that the sen- 
. tence of transportation take effect immediately. 
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The Public 
Prosecutor 


v. 
Chirreddi 
Munayya. 


1074 THE MADRAS LAW JOURNAL REPORTS. (G01, xt, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sundara Aiyar and Mr. Justice Ayling. 


Jamna Doss Par ee Appellant* 
(Réspondent-A gent & 

: v. witness for PIF.) 
A. M. Sabapathy Chetti .. .. Respondent 


(Petsttoner-2nd Deft.). 
Jamna Doss - Cyr.P.C., S.195, Cis. 6, 7 (c)— Jurisdiction of appellate bench of High Court 
Sia cathi to hear appeal from sanction order of Presidency Small Cause Court—High 
Chet. y Couri—Original and appellate side, of—Origimal and appellate jurisdic- 
tion—Meaning of. 

Both the original and the appellate sides of the High Court constitute 
but one court though the jurisdictions are different. 

An appellate bench ofthe High Court is eompetent to dispose of an 
appeal from an order of sanction granted by the Presidency Small Cause 
Court. [Sew Bollock Singh v. Ramdin Bania1] referred to. 

Appellate and original jurisdictions defined. 

The effect of Cl. 7 (c) of S. 195, Cr, P. C., is merely to designate the court 
to which an appeal lies under that clause and not to describe the nature of 
the jurisdiction which it exercises. Its effect is to make the High Cetrt the 
appellate tribunal in dealing with sanction orders under S. 195, Cr. P. G; 
of the Presidency Small Cause Court: and the High Court exercises its ap- 
pellate jurisdiction in an appeal under S. 195 from an order of sanction by 
the Presidency Small Cause Court. 

Appeal from the order of the Chief Judge of the Court 
of Small Causes, Madras, according sanction for the proseeution 
of the appellant Jamna Doss, the agent and witness for the 
plaintiff in Suit No. 1c,215 ot 1910 ‘on the file of the Court of 
Small Causes, Madras, for offences under Sections 193 and 194 of 
the Indian Penal Code. 


K. Ramanatha Shenot, for respondent, took the preliminary 
objection that the appeal did not lie to the appellate side of the 
High Court but only to the original side. [Sundara Azyar J.— 
Your objection is rather that this Bench cannot hear the ap- 
peal ?] It comes to the same thing, but thatis not all. In the 
original side, the application ought to have been by J udge’s sum- 
mons. [Sundara Atyar J.—Do the rules make provision for the 
case?] Not, except ina general way. The jurisdiction exercised 
is original, not appellate. The petition is by way of appeal and 
riot an appeal. He cited Muthuswamt Mudalé v. Vent Chetty.2 


+ A. A. O. No. 184 of Igro. 6th September 1911. 
I. (t911) 14 CW.N. 806. >  & (1907) LLR. 30 M. 385% 
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L.A. Govindaraghava Avyar, for appellant, submitted that the] anina Doss 
etiterion for findiug out the appellate sourt ic its being the princi- Sabapathy 
pal civil court of original jurisdietiow ; but such ecurtis not Chetti, 
exercising original powers but only appellate. Revisional power 
is appellate power. He cited Chappan v. Mordin Kutii +. 


The Gort delivered the following 


JUDGMENT :—fAfter dealing with the case on the merits 
and revokiug the sanction on the ground that the petitioner had 
not made any contradictory statements, theit Lordships proceeded 
as follows:—ED. | 

A preliminary objection was raised by Mr. K. Ramanatha 
Shenoi that this Bench, sitting on the appellate side of the 
court, as no power to hear this appeal. The appeal is prefer- 
red undér S. 195 of the Criminal Procedure Code. Clause 7 (e) 
of that section provides “ where no appeal lies, such coutt {z 2. 
the eourt granting the sanction) shall be deemed to be subordinate 
to the principal court of original jurisdiction within the local 
limits of whose jurisdietion such first mentioned court is situate.” 
According to this clause, an appeal against an order of the Small 
Cause Court granting sanction would lie to the High Court be- 
cause the High Court is the principal civil court of original 
jurisdiction within whose jurisdiction the Presidency Court of 
Small Causes is situate. Mr. Ramanatha Shenoi contends 
that the court to which the appeal lies is the original side of the 

High Cout. This argument is based on the assumption that 
the original side of the High Court is a different court from the 
appellate side. This, in our opinion, is quite fallacious. The 
court is one, but it exercises both original and appellate jurisdic- 
tions. In interpreting S. 591 of the repealed Code of Civil Proce- - 
dure (Act XIV of 1882) whicb lays dowa that ue appeals shall 
lie from appellate orders passed under S. 588, it has been pointed 
out by this court that the section would not apply to orders pass- 
ed under S. 588 by a judge of this court, because S. 591 deals 
with appeals from one court to another, while the High Court 
is one court by whomsoever the jurisdiction of the court may 
be exercised, whether by a single judge or by a Bench of more 
than one judge. [See 9 M. 447, 20 M. 152 and 20 M. 407—Ep.] 
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We, therefore, are of opinion that there is no foundation for the 
argument thatfhe appeal lies to one particular branch of this 
court. - 

It is next contended that asthe appeal lies te the High 
Court as the principal civil court of original jurisdiction we asa 
Bench constituted to exercise appellate jurisdiction have no power 
to hear the case. In our opinion the effect of clause 7 (c), 5.195, 
Criminal Procedure Code, is merely to designate the court to 
which ar appeal lies under that clause and not to’ describe the 
nature of the jurisdiction which it exerciges.in dealing with the 
orders of the Smal! Cause Court. Its effect is only to make the 
High Court the appellate tribunal. When the High Court 
deals with a sanction granted by the Small Cafse Court, does it 
exercise original or appellate jurisdiction? As we under, tand 
the matter, when one court deals with a judgment of another 
court having power to confirm or to set it aside, the jurisdiction 
it exercises is appellate jurisdiction. Original jurisdiction is the 
jurisdiction in original proceedings, £. ¢, proceedings instituted 
in the court, whether suits, petitions or any other proceedings. 
We cannot agree:that, in deciding whether we should revoke the , 
order of the Presidency Smail Cause Court granting sanction 


against the appellant or refuse todo so, we are exercising any 


original jurisdiction though we are acting as the High Court 
which under clause 7 (¢) ofthe section is invested with the 
power of dealing with cases of sanction granted or refused by the 
Presidency Small Cause Court. Being of opinion that the power of 
this court to deal with a sanction granted by another court comes 
within the purview of its appellate and not original jurisdiction, 
we hold that we havethe power to hear and dispose of the ap- 
peal and disallow the preliminary objection. The view we 
have taken is in accordance with the judgment of Pugh J. 

the Calcutta High Court in Sew Bollock Singh v. Ramdin 
Banta? where the learned Judges point out that the High 
Court acts in the exercise of revisional jurisdiction in dealing 
with cases under S. 195, Criminal Procedure Code. 


a rE 
I. (rgIt) 14 C.W.N, 806. 


PART XXII.] THE MADRAS LAW JOURNAL REPORTS, 1077 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir Charles Arnold White, Ké., Chief Justice, and 
Mr. Justice Spencer. 


A. R. Krishnan Chetty (died) & others .. Appellants 


OOD , (PIF. & his legal repirves.) 
Veilaichami Thevan (died) & others .. Respondents 
7 i ( Defendants). 


Guardians and Wards Act, S. 7 (2)—Guardian, appointment, effect of, on Krishnan 
mother’s powers — Estoppel—Essentials— Rati ficalion—Essentials—Minor— Chetty 
v 


Necessaries—Proof, quantum—Admisions in suit, effect of. -© Vellai chami 


When a guardian is appointed by court under the Guardians and Wards Thevar. 
‘Act fora migor’s property, persons other than such guardians cannot 
legally bind the minor’s estate. 
The want of authority of a de facto guardian isa good defence to a suit 
brought by a mortgagee to enforce his mortgage against a minor, though 
in a suit by the mincr to set aside the mortgage, a court might equitably 
decline to grant relief until the plaintiff compensates the mortgagee to the 
extent of the henefit derived by hitn. j 


There can be no estoppel when truth was known to the person pleading 

` it: nor can it be invoked to defeat a plain provision of law. 

There can be no ratification of a transaction void owing to the 
promisor possessing no contractual capacity. 

A cause of action cannot be founded on-an estoppel, nor does an 
estoppel arise from a representation of a mere intention—e.g., an intention 
to pay promptly. 

Where a deed isexecuted by a minor and his mother without the latter 
describing herself as guardian it wonld be a violent presumption to treat 
the mother as acting for the minor. 

o Where a creditor‘of a minor’s estate seeks relief ou the basis of his 
having lent for necessaries, it rests upon him to have taken care that tha 
bond is so drawn up as to render the minor’s estate in law liable for the debt. 

Admissions may no doubt be made by parties at any time, but where 
the maker of the admission contradicts and retracts iton the ground of in- 
ducement, etc., it cannot be treated as conclusive so as to justify a court in 
passing a decree on the basis of those admissions. 


Appeal from the decree of the Subordinate Court of Madura 
East, in O. 5. No. 41 of 1904. 

Suit for money due on two mortgage deeds, one executed by 
the defendant and his mother, and the other by the defendant 
alone. Various pleas were raised, e.g., minority at the time of 
execution, the void character of the mortgages as there was a 
certificated guardian for the defendant then, and their prejudicial 





*' A. No. 227 of 1905. 2ist September 191. 
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ckaracter, the mortgages being unnecessary. The suit was dis; 
waissed Hence the appeal. 


S, Srinivasa Atyangar for appellants. 


T. Ran gacharvar, T. Rangaramanuydchagiar , S. Sundar araja 
Atyangar, C. S. Govindaraja Mudaliar, C. $. Varžatachariar 
and AY. Narayanasawwt Atyar for respondenss. 

S. Srinivasa Atyangar.—It is true a guardian for minor’s 
property in a joint Hindu family cannot be appoiated—Ghartinlla 
v. Khalak Singh’. But this case shows that if a person who is 
really a minor executes a document and there is nothing to show 
that he is a minor, the burden ison him to show that he wasa 
minor then or that, ifa guardian had been appointed for him, 
that he was not then 21 years of age. 

A minor’s contract cannot be ratified ; but if A executes a 
document as guardian of B while B is cally a major, then 2 
may ratify it. [Chief Fustice.—-The capacity in which Æ exe- 
cutes is not one of agent so that it could be ratified. If the other 
acts as his agent he is estopped from disputing the same as le 
assents to the act done by another for him. It does not matter 
in what capacity it is done provided he is a major thea.] Mino- 
rity is a privilege; the onus is on the person who pleads minority— 
Ghartbullav. Khalak Singh. The defendant does not describe 
himself as a minor in the deed. Nor is there any proof of my know. 
ledge of his minority. Ifa person does not describe himself as a 
minor he is estopped from ‘saying that he was then a minor, 
Supposing minority, the fact that the mother does not describe 
herself as guardian is immaterial if she acts really as guardian 
—Makundiv. Sarabsukn 2; Fogobundhoo Doss v. Hert Rawoot * ; 
Murari v. Zayana +, The facts that there is a court guar- 
dian, and the natural guardian does not obtain the sanc- 
tion of the court for the mortgage, are immaterial if there 
was necessity for the transaction — Arunachalla Reddi v. 
Chidambara Reddit *. The case of Axnanthaya Kamtti v. 
Lakshmi Narayanappayya ® shows that even a caze-taker 
can validly charge the minor’s property if the act is a 
necessary one m the interests of the minor. Necessity and 





I. (1903) I.L.R. 25 A. 407, 416 (P.C.) 2. (1884) I.L.R. 6 A. 417. 
3- (1888) LL.R. 15 C. 16 (P.C) 4. (1895) 1.L.R. 20 B. 296. 
5. (190g) 13 M.L.J. 223. 6. (1904} 15 M.I.J. 233. 
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propriety are the tests—Hanuman Pershad’s Case’; Homappa Krishnan 


v. Afahalpaz'?, Sections 29 and 30 of the Guardians and Wards 
Act prohibit only court guardians—Manishankar Pranjivan 
v. Bæ Muli’. The case of Nathu v. Balwant Rao* is 
not against me, for the reasons there given do not apply to 
this case. Itisa question of fact whether the de facto guardian 
acted as guardian while there was a court guardian— Madan v. 
Ranji Lal $. The items for which the money was lent were 
. necessaries. Expenditure for necessaries supplied toa minor 
is recoverable, The word ‘ necessaries has an extended meaning 
in Jaw. Even costs supplied to conduct a suit are necessaries— 
Succaram Mobarji v. Kalidas Kakanjt*; Murart v. Zayana’™, 
The necessaries were supplied by others and I afterwards paid 
for them. -I am entitled to subrogation. ‘Necessaries? vary 
aceording to conditions of life—Bawgl Sahu v. Baynath Persad®. 
T. Rangachartar:—in 1897 a guardian was appainted for the 
defendant ; that shows that he was a minor then. It is on this 
-aecount that the plaintif took up en himself the burden of 
proving majority.’ He failed in this; no question of estoppel 
therefore arises, vide issues. Plaintiff admits that the executant 
` was a minor and that a guardian for his property was appointed. 
There is no evidence that the mother was in de facto management 
of the estate. The court guardian was the lawful guardian of 
the estate and he was in possession of the estate. Under S. 7, 
Ci. (2), of the Guardians and Wards Act, an appointment implies 
the removal of any natural or de facto guardian. Moreover, if a 
natural guardian is appointed guardian of the person, all her 
previous tights as natural guardian cease, and we have 
to look to her rights only under the provisions of the 
Act—Ram Chandar v. Chanda Eai®. When there is a lawful 
guardian, the natural guardian would only be trespassing if she 
deals witl@he estate, even if the dealings be for any necessary 
purpose. It is the act of a stranger as in Ayzvantha Chetty v, 
Aramanathoshit© even though the executant executes as guardian 
if in fact she was not the lawful guardian and even though there 


I. (1856) 6 M.I.A. 393 (P.C.) 2. (1890) LL.R. 15 B. 259. 

3 (1883) LL.R. 12 B. 686. 4. (1903) LL.R. 27 B. 399, 
$ (1901) LLR. 23 A. 288, 289. 6 (1894) I-L.R. 18 B. 631. 
7. (895) LLRs 20 B. 286, 8 (1907) LL-R, 35 È. 320. 
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cee was no court guardian. See also Nizam-ud-din Shah ve Ananda 
v. Prasad ?; Abdul Khkadir v. Chidambaram Chetttar?. The case 
e e of Arunachella Reddi v. Chidambaram Reddt? is a case in which 
the powers of .a natural guardian would continue as there was no 
court guardian in that case. There the lawful guardian, z.e., the 
testamentary guardian, consented to and ratified the alienation of 
the natural guardian who was in possession: The other cases 
quoted by the other side are not at all analogous to the present 
case. Gharzbullah v. Khalak Singh+ has been misunderstood by 
the other side. Moreover, there was no ntcessity for entering into 
these transactions. There was no real contract made in respect 
of these transactions, and if there was one this suit is not on that 
contract. Thereis no estoppel cn the facts of this case, for the 
plaintiff kuew everything as to age, etc. Vol. 13, Laws of England, 
para 553, states what representations would constitute an estop- 
pel. Statements as to future are only expressions of intention which 
can be changed. If aman says “it is possible I will get money 
and I will pay,’ that is not an estoppel asto the liability to pay. 
There must be a pre-existifg cause of action; estoppel itself 
does not give rise to a cause.of action—see CASPERSZ on Estopgel, 
` p. 204, on the necessity of what is relied on as an estoppel being 
clear. Estoppel can only arise from a clear definite ‘statement. 
An estoppel cannot be pleaded to defeat a provision of law, ¢. g., 
that a mortgage can be executed only ina certain way. If there 
is no valid mortgage already, estoppel cannot create one—Barrow’s 
Case *; KuntVeera Reddi v. Kuni Bapt Reddi 6 ; Madras Hindu 
Mutual Permanent Bene fit Fundy. Raghava Chetty”. If there 
was an intention that certain. persons by name should execute a 
deed, then the absence of some cannot be justified by saying that 
their manager signed —Szvasami Chetti v.. Sewagan Chetty®, 
Here if it was intended that the minor-also should execute the. 
deed then it would not do to say that the guardian executed. 
There cannot be any ratification of a minors contract after “his 
attaining majority. A-void contract cannot be ratified. The case 
Ramasawmt Pandia Thalvar v. Authzappa Chettiar? is followed 


1. (1896) ÅL.R. 18 A. 373. 2. (1908) 1.L.R,’32 M. 276: 
3. (1902) 13 M.L] t2233 4 (1903 LLR 25 A. 407. 
5. (1880) 14 Ch. D: 432, 44t. 6. (1904) LLR. 29 M. 336: 
7: (1895) LLR. 19 M., 200, 201. 8. (1901) LR. 25 M. 389. 


9 (1904) 16 M.L.J. 422 
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ii Anglo-Indian Trading Co. v. Brierly?, The decision to the Krishnau 


: ous wien Chetty 
contrary in Mussamai Kundan Brbi’v. Sree Narayan? is criticised S 
: ; Nai i 
as wrong by POLLOCK & MULLA in their Contract Aci, p. 56. chami 


S. Srinivasa Atyangar replied. 
- The Court delivered the following 
JUDGMENT:—The plaintif iu the lower court, a money- 
lender by profession, based his claim upon two hypothecation 
bonds, Exkibit Z, for Rs. 1,009 executed on July 27th, 1898, and 
Ex. 4 for Rs. 3,00 executed on June 28th, 1899, and as his 
suit was dismissed he now appeals, On account ol the first defend-. 
ant’s minority, a guardian named Krishnasawmy Iyer was 
appointed on January «8th, 1897, under the order of the District 
Court of Madura, marked Ex. CC. On November 2oth, 1899, 
by force of orders marked Ex. EE and FF, the first 
defendant’s mother who had. by Ex. CC been made guardian 
of the persons of the first.defendant and his minor sister jointly 
with the guardian of their property was appointed guardian of 
their: property also aud Krishuasawmi Iyer was discharged from 
his office. On October 31st, Igoo, thee first defendant was 
declared by the court to have attained.majority and the guar- 
dian’s powers ceased. 
Exhibit Z was executed by the first defendant's mother 
Rukku Nachiar alone, purporting to act as guardian of the first 
defendant and his sister. Exhibit” was executed both by the 
first defendant and his mother, but she does not describe herself 
therein as his guardian. A comparison of dates easily shows that 
both documents were executed during the continuance of, the 
guardianship of the guardian of the property appointed by court, 
. The Subordinate Judge has found that the first defendant was 
below eighteen years when the guardian was appointed. Mr. Srini- 
vasa Aiyangar has asked us tocometo a different conclusion 
on the evidence, but on this point we may briefly remark that 
no-evidence, sufficient to rebut the legal presumption .that the 
first defendant was a minor when guatdiaus of his person and 
“property were appointed by the -court having juasisdiction under 
- Act. VIII of 1890, has. been laid before us. „e P 
As regards Exhibit Z, it has been contended thatit is valid 
on the ground that it was executed ‘bythe first defendant’s 
pin (1910) 9 MET, 7. a om 2+ (1906) 11 C.W.N. 135- 
bid 2 ë ° 
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mother who was guardian of his person and de facto’ guardian of 
his property, if the debt was incurred for necessary purposes. 
But in the first place there is no proof that she was de facto guar- 
dian beyond the vague statement of the plaintiff's 8th and oth 
witnesses that her men managed the first defendants villages 
and there was no suggestion of the kind in Exhibit DD -when a 
motion was made to the court to remove Krishnasawmi Iyer and 
appoint Rukku Nachiar. In the second place the authorities cited 
on the appellant’s behalf fall far short of establishing the proposi- 
tion that, when a guardian of a minors property is appointed 
under the Guardians and Wards Act, persons other than such 
guardians can legally bind the minors estate. It would be excee- 
dingly inconvenient for the minor’s interests if there was such . 
conflict of authority between guardians, The legislature has iù 
fact provided for such an eventuality so far as guardians appointed 
by court are concerned. Section 7 (2) of the Guardians and 
Wards Act takes away the power of arly guardian not so appoint- 
ed, vy declaring that the court’s order appointing a guardian 
under the Act will have the effect of removing any other guardian. 
Sections 29 and 30 provide against the lawfully appointed guat- 
dian encumbrancing or alienating portions of the minpr’s estate 
without the court's permission. In Matku v. Balwant Row * it 
was held that an adverse act of a mother, while acting de facto 
guardian of her son, in disposing of the minor’s property as if it 


-was her own and purporting to pay her own debts,- although the 


purchase money wasin fact applied in payment of debts for which 
the minor was liable, would not bind the minor for whom a 


„guardian had been appointed by’court, The effect of appoint- 


ments under the Act of extinguishing the powers of a natural 
guardian is discussed in Ramchander v. Chanda Lal 2, No doubt 


- these cases are not on all fours with the present, but they show 


how other courts have treated the powers of certificated guar- 
dians as exclusive, and the language of the Act is clear enough. 
In Abdul Khader v. Chidambaram Chettiar,? where the patties 
were Mahomedans, this court held that persons purporting to 
act as go facto guardians and to incur debts in good faith for the 
benefit of a minor, could not bind the minor’s property by their 


t (1903) LIRR. 27 Bem 390. © 2. (190g) LLRs A.IyJ. 460. 
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acts, if ta fact they had no legal status as guardians. The position Krishnan 
; s 7 . ae Chetty 

of a mother after. the appointment . of a-guattian by court ap- v. 

pears to be no better, even though she may be guardian of the Vogachami 

minor's person as in this case. The want of authority of a de facto 

guardian-is a good defence to a “suit brought by a mortgagee 

to enforce his mortgage against a minor, though if the positions 

were reversed and the minor was suing to-set aside the mortgage, 

as was held in Nezam-ud-din Shah v. Ananda Prasad, * a court 

might equitably decline to grant relief until the plaintiff compen~ 

sated the mortgagee to the extent to which he had benefited by 


the money advanced on the mortgage. 


Turning to the decisions cited on the other side, they do net 
help us much. Honappa v. Mahalpai? and Manishankar Pran- 
jivan W. Bas Maul deal with the powers of natural guardians 
when no certificated guardian has -been appointed, So also the 
case of Arunachella Reddi v. Chidambara Reddi*, There was a 
testamentary guardian in that case and-he acquiesced in the alie- 
nation made by the natural guardian for ‘neeessity. In Anan- 
thayya Kamttiv. ‘Lakshmi Nayayanappayya® there was a care- 
taker in possession of a mizor’s estate as a guardian but no con- 
flict of atithority arose between guardians, certificated or natural. 
In Madan Mohan v. Ranji Lals the certificated guardian joined 
with the minor in executing the mortgage in dispute but failed 
to obtain the court’s permission, and the court treated the trans- 
action as voidable and good if not followed by notice of an inten- 
tion to avoid it, whereas in Mokori Bibi v. Dharmodas Ghose” 
the Privy Council has treated mortgages entered into by minors 
as void for want of contractual capacity. In Gharthullah v. 
Khalak Singhs certain mortgages were con tracted by the 
manager of an undivided Hindu family, and the mother who 
obtaineda certificate of guardianship did not get thecourt’s 
savction under S. 29. It is thus notia case in point. i 

Next it is contended that apart from Rukku Nachiar’s act 


being valid, the first defendant aud those who claim under him 
are precluded from disputing the validity of Exhibit Z, because 





I. (1896) I L-R. 18 A, 373- 2. (1890) ILL.R, 15 Bom. 259. 
3. (1888) LL.B. r2 Bom. 686. 4. (1902) 13M. L. J. 223. 
5- (1904) 15 M. L. J. 233. 6. (1901) LER. 23 A, 288, 
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pace -ic 1903 after attaining majority, the first defendant undertookein ` 


veutgsnami'? Etter filed as Exhibit Z (x) to see that this debt and that - 
Thevan, secured by Exhibit A were paid at an early date if the 
plaintif arranged to take an assignment of Exhibit Z from 
the original mortgagee “Mahomed Ibrahim. It is sought “to 
make Exhibit Z (x) do duty as an estoppel, as a ratifi- - 
cation of the suit ‘bonds Exhibits 4 and L, »or as a founda- 
tion for a new contract between the first defendant and the» 
plaintiff after the attainment of majority. The plaintiff's 
position is said to have been made worse by his acting on 
the first defendant’s offer to pay promptly on condition of 
his taking the assignment (Exhibit M) but the plaintifi’s 
statements at page 167 of the printed documents that the first 
defendant’s mother represented her son to be 17 or 18 in 1806 or 
897 (the year when a guardian was appointed), that he got no 
record to show his age, and that he was aware of the guardian- 
ship petition being presented, show that he was not wilfully 
kept in ignorance of the first defendant’s minority, and there can . 
be no estoppel ifthe person concerned knows the truth about 
the facts asserted. Moreover, estoppel cannot be invoked 
to defeat a plain provision of law (vide Madras Hindu Mutual 
Permanent Benefit Fund v. Raghava Chetty1), A mortgage can 
only be effected by a registered document, and there is no regis- 
tered document validly executed by the first defendant in exis- . 
tence. There is only an alienation made by his mother without 
authority. The case of Sarat Chander Dey v. Gopal Chander | 
Saha? can be distinguished by the circumstance that the Dis- 
trict Judge found that Ahmed, whose acquiescence in his 
mother’s conduct was held to amount to estoppel, haa reached 
majority at the date of the mortgage. The case of Parameshwar 
Ojaha v. Mussamat Goollz?®, relied on by Mr. Srinivasa Aiyangar, 
was another case of a major permitting his mother to represent him 
as a minor, and to mortgage ancestral property. If in that case 
he had been in fact a minor, his permission would have gone for 
nothing. Then too, there can be no ratification of a void trans- 
action, void owing to the promisor possessing no contractual 
capacity at the time, vide Remasawmt Pandia Thalavar v. 





I. (1895) I.L.R. tg M. 200. 2, (1892) LL.R. 20 C. 296 (P. Er. 
8. (1869) 11 W. R. 446. ` T 
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Authiappa Chettiar! and POLLOCK & Mutta'’s Contract Act, Krishnan 


p. 56. $ 


etty 


Nor can a void deed form a good consideration for a fresh con- vellaichaii 


tract, made on attaining majority. In this case we are told that 
the first defendant was benefitted by not being put into court at 
once and by a change of creditors and the promisee was benefitted 
by the promise of the rst defendant to pay the debt of Rs. 3,000, 
These advantages may serve as consideration for the assignment, 
but this suit was brought on the mortgages, the cause of action 
js described in the plaint as starting from them, and no case of 
a new contract appears to have been put forward till now. Even 
in the prayer for additional issues, at page 185 of the printed docu- 
ments, this case is not clearly set out. A cause of action cannot 
be founded on an estoppel, nor does an estoppel arise from a 
representation of a mere intention such as the first defendant’s 
intention to pay promptly—zzde Hacssurv’s Laws of England, 
Vol, XIII, p. 377, S. 534. 

As regards Ex. A, it was executed both by the first de- 
fendant and his mother. Decisions have been cited to show that 
it is not necessary for a guardian to describe himself as a guar- 
dian if he actually isone, but when a minor purports to act and 
execute for himself, as in this case, it would be a violent presump- 
tion to treat his mother as acting for him. 


Assuming, however, that her act was the act of a guardian, it 
is bad for the same reason asherexecution of Exhibit Z, viz, 
because there was a guardian appointed by the court at the time. 
The fitst defendant’s execution of Ex. A was bad as being the 
act of a minor. 

Again it is argued that the plaintiffis entitled to be reim- 
bursed for necessaries supplied to the minor and to get a charge 
on his estate independently of the suit bonds. Section 68 of the 
Indian Contract Act and the decisionin Bhaval Saha v. Batjnath 
Pertab Narain Singh? arè quoted in support of this position 
and some of the items and oral evidence have been referred to in 
order to show what the cost of the minor’s maintenance was and 
how the money borrowed from the plaintiff was expended. On 
this point it will be sufficient to note that the Subordinate Judge, 
in paragraph 19 of his judgment, found no evidence that the 
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debts which Exhibit 4 discharged and those which the accouat 
Exhibit K evidence, were all borrowed for the real necessity of 
the first defendant or Rukku Nachiar. In our opinion also, the 
plaintiff failed to establish satisfactorily that the debts were 
incurred for the first defendant’s benefit, several of the debts 
mentioned in Exhibit- Æ being incurred by his mother. «The 
plaintiff evidently knew that he was dealing with a limited: 
owner as he states(at page 170 of the printed documents) in his 
evidence that he knew, when Exhibit B was taken, that Krish- 
asawmi was appointed guardian and that the first defendant and 
his mother told him that he, the guardian appointed by the court, 
was giving Rs. 20 for their maintenance every month. Exhibit 
Bindate is after Exhibit Z and before Exhibit 4. From 
Exhibit DD it appears that Rukku Nachiar was given monthly 
Rs. 30 and 44 kalams of paddy, and although the cash payments 
were delayed fora time, thereis no such allegation as’ to the 
grain. Thus the first defendant and his mother were not with- 
out necessaries for their support, and we ere not satisfied that 
they could not have lived within their income if they had tried. 
Even if some of the articles purchased with the money advanced 
by the money-lender were necessaries, the responsibility would 
rest on him when a bond is taken for the debt to take care 
that the bond is so drawn upas to render the estate of the minor 
in law.liable for the debt. This was the opinion of the learned 
judges who decided the case in Bhaval Saha v. Batynath 
Pertab Narain Singh’, and we agree with them. If the present 
suit had been based on accounts and the plaint framed for the re- 
covery of necessaries supplied to a minor, questious of limitation 
would have acisen. 


‘Lastly, a question has been raised whether the lower court 
should have given the plaintiff a decree on the admission of lia- 
bility under both Exhibits 4 and Z contained in the first defen- 
dant’s statement presented on February 27th, 1905, and ptinted at 
pages 8 and g of the printed pleadings. The plaint contains a 
praver fora personal decree against the first defendant. The 
first defendant is vow dead and the rath respondent is his legal 
representative. In the first defendant’s first written statement 
dated September 6th, 1904, upon which issues were framed on 


I. (1907) I. L R. 35 C. 320. 
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November. 30th, 1904, he completely denied his liability. In his Keietty 
deposition on July 18th, 1905, he stated that his first written 2. 
statement was put in at the instance of the fifth defendant and vee 
his second written statement at the instance of the plaintiff. He 
added that the facts mentioned in the written statement put in 
through Mr. Naganathier (¢.¢., the first) were true. Exhibit Z V 

isa notice given by the first defendant to plaintiff in August 

1904, in which he alleged that the plaintiff had held out false 
hopes to him before suit and had practised fraud in respect of the 
documents for 1,000 and 3,000, by which Ex. Z and Aare 
evidently intended, and that they were unsupported by consi- 
deration and invalid. S. 152 of the Code of Civil Procedure, iù 

force when the suit was tried, declares that if at the first hear- 

ing of a suit it appedrs that the parties are not at issue on any 
question of law or fact, the court may at once pronounce judg- 
ment. S. 158 contains a simil ar provision for suits in which there 

are, as here, several defendants. No doubt admissions may be 

made by parties at any time, but seeing that the court of first 
instance did not treat the first defendant’s second statement as 

a confession of judgment and passa decree against him on the 
strength of it, we are of opinion that it can only be treated as a 

piece of evidence, and that not conclusive, looking to the cir- 
cumstances under which it was made. These are that its maker 
contradicted it before and retracted it afterwards alleging that 

he had been induced to make it, that it was put into court ona 

day when there was no hearing of the suit and after the framing 

of issues, and that at the time it was made the first defendant 
appears to liave parted with most; if not ail, of his nights over 

his property. 


We think that the appellant i: not entitled to any relief in 
this suit and we would dismiss his appeal with costs of sth and 
6th (one set) and 4th and 12th respondents (one separate set). 
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IN THE*HIGH COURT OF JUDICATURE AT MADRAS. 


. Preseut:—Mr. Justice Sundara Aiyar and Mr. Justice 
Phillips. 


Duraisawmi Sastrial a Appellant* 
v. (Resp.- Deft.) 
Venkatarama Iyer & another .. Respondents’ 


(Petrs.-Piffs.). 

Limitation Act IX of 1908, S.7—-* Discharge can be given’’—Decree 
in favor of members of Hindu joint family—Competency of managing 
member to give discharge. . 

The managing member ofa Hindu joint family is competent to give 
a valid discharge of a decre-debt due to the family within the meaning of 
S. 7 of the Limitation Act IX of t908. [Observations of Bhashyam Atyangar 
J. in Periasawimi v. Krishnayyan 1 declared to be no longer law.) 

Appeal under S. 15 of the Letters Patent from the 
judgment and order of Mr, Justice Abdur Rakim in 
C. R. P. No. 581 of 1910 presented against the order of the 
Court of the Subordinate Judge of Kumbakonam in interlocutory 
application No. 475 of 1910 in S. C, S. No. 39 of 1899. 


The following was the judgment of Abdur Rahim J. from 
which this appeal was preferred “I think the order of the Subor- 
dinate Judge must be set aside. One of two joint decree-holders 
cannot give a discharge without the concurrence of the other 
(Periasami v. Krishnayyan') and therefore, under S. 7 of the new 
Limitation Act, the petitioners are entitled to apply for execution 
of the decree. The order is set aside and the lower court will 
dispose of the petition for execution according to law. 

The respondent will pay the costs of this petition. ” 

C. V. Ananthakrishna Aryar and P. Gangadhara Atyar 
for appellant. 

K. Balamukunda Azyar for respondents. 

C. V. Ananthakrishna Atyar:—Payment to the managing 
member is a discharge of the decree. Section 231, Civil Proce- 
dure Code (Order xxI, r. 15) cannot be taken to cut down his 
tights in this respect. It has been held that the managing 
member can compromise without leave of court—Ganesha Rao v. 





* L. P. A. No. 52 of I9II. 15th September Igri. 
I. (1902)-I. L. R. 25 M. 431 at 439. 
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Tooljaram Rao’, affirmed in O, S. A. 47 of 1908. It has also Per: 
been held that the manager of a Hindu family need not furnish pes 
security before drawing out money from court—C. M. A. 80 of rama Iyer. 
19to0 and C. M. A. 155 of 1906. The same has been held in. 

respect of the karnavan of a Malabar family—Ref. Case 3 of 1911. 

In Harihar Pershad Singh v. Mathura Lal ? the Calcutta High 

Court has held that security need not be taken from the mana- 

ging member of a Hindu family under S. 462, C. P. C. He refer- 

red to Periasawmi v. Krishna Atyar * but submitted that S. 7 

of the Limitation Act of 1908 has made the decision inappli- 

cable. 


K. Balamukunda Azyar submitted that the decision in 
Pertiasawmi v, Krishna Atyar? had not become any the less ap- 
plicable so far as one branch of it goes, véz., that S. 231 (Order 
XX1, r. 15) is applicable to all cases of joint decree-holders, and 
so long as no exception is made'thereto, the managing. member 
cannot claim exemption from its restrictions. He relied upon 
Surja Kumar Dutt *; Govindram v. Tatra 5 ; Manchand Pana- 
chand v. Kesari $. 


The Court delivered the following 


JUDGMENT:—In this case a decree was passed in favour 
of two persons, mem bets of a joint Hindu family, by the Subor- 
dinate Judge’s Court of Kumbakonam ina small cause suit. 
‘The first plaintiff in the suit was the managing member. Both 
the plaintiffs were minors at the time when the decree was passed. 
The present application for execution was put in by both of 
` them. The first plaintiff had attained majority more than three 

years before the date when the application was putin. But the 
second plaintiff is alleged to have attained majority less than 
three years before that date. The judgment-debtor contended 
that the execution of the decree was barred by limitation and the 
Subordinate Judge upheld his contention. A petition to revise 
. the Subordinate Judge’s order was filed in this court and Abdur 
Rahim J. holding that the application was not barred by limi- 
“tation reversed the order of the lower court. This appeal is 
‘against the order of the learned Judge. The question has to be 


I. (1908) 19 M.LJ. 4. 2. (1908) I.L.R. 35C. 561. 
3e (1902) ILL.R. 25 M. 431 at 439, 440, 442. 4 (1901) I.L.R. 28 C. 465. 
5: (1895) LL.R. 20 B. 283. <o 6 (1930) ILL.R. 34 B. 672. 


3 ° 
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decided under the provisions of S. 7 of the present Limita- 
tion Act (IX of r908). The corresponding section in the 


repealed Act (XV of 1877) viz, S. 8, did not apply to 


applications for execution of decrees. That section has been 
altered in-the present statute so as to make it applicable to such 
applications. Section 7 of the new Act provides :—“W here one of 
several persons joiutly entitled to maké an application for the 
execution of a decree, is under any such disability, (e., minority? . 
etc.) and a discharge can be given without the concurrence of 
such person, time will run against them all, but where no dis- 
charge can be given, time will not run as against any of them 
until one of them becomes capable of giving snch discharge 
without the concurrence of the others or until the -Gisability has 
ceased.” The section, it.cannot be denied, contemplates the exist- 
ence of cases where one of several decree-holders can give a 
discharge without the concurrence of the others. It is contended 
on behalf of the judgment-debtor that it is only where a joint 
judgment-creditor has expressly authorised another as his agent 
to give a discharge that the other could give a discharge within 
he meaning of the section. The section itself does not lay down 
in what cases one decree-holder could give a discharge so as to 
bind other decree-holders, That must be decided by the sub- 
stantive law governing the parties. According to Hindu Law 
there can be no doubt that the managing member of a Hindu 
family can receive motes on behalf of the family from debtors 
and give a discharge so as to bind the whole family. ‘There is, 
in our opinion, no section in the Civil Procedure Code restricting 
the manager’s power to receive monies on behalf. of the family 
when a decree has been passed. It isadmitted that monies 
realised in. execution of decrees could be dealt with by the 
managing member after realisation in the same manner as he is 
entitled to deal with other monies. We can see no reason for 
holding that his powers with respect to the realisation of monies 
for which decrees have been passed should be more restricted 
than his powers with respect to collection of other monies. Order 
xx1, Rule 1, of the Code of Civil Procedure (908) corresponding 
to S. 257 of the old Code provides, no doubt, that all monies 
payable under a decree may be paid zyter alia to the decree- 
holder out of court and the expression “decree-holder” would, no 
doubt, mean decree-holders where there are .more persons than 
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one, in favour of whom. a decree has been passed, But the ques- at 
T1 


tion is:—“Is not payment to a decree-holder who is the managing v. 
member of a family and jointly entitled along with its junior Bhool 
members to the benefit of the decree, a payment to all the decree- 
holders, if the substantive law of the parties entitles him to 
receive monies on behalf of the family ?” There is no reason for 
holditig that itis not. The position of a managing member is 
similar, for the purposes of the present question, to that of an 
agent. Wemean that he has got at least all the powers of an 
agent for receiving monies due to the family, aud this being so, 
there iso reason for holding that within the meaning of Order 
XXI, Rule x, of the Code of Civil Procedure, 1908, monies due 
under a -decreeto a number of decree-holders constituting a 
Hindu family may not be paid to one amongst them -who is the 
managing member. The managing member may sue singly in 
his capacity as manager and receive money due to- the family. 
There is no'reason why, simply because he has associated the 
junior members along with himself in instituting the suit, his 
power to release the money due to the family should be less- 
than if he sues alone. The language of S. 257 of the old .Code, is 
only permissive and does uot expressly prohibit payment to an 
agent or to one having the powers of an agent, under the law of 
the parties. The respondent's vakil has referred to. observations 
of Sir V. Bashyam Iyengar J. in the case Pertasawmd v. Krishna. 
Ayyar * which are also referred to in the judgment of Abdur 
Rahim J. If the learned Judge really meant to lay down. that the 
provisions of S. 257 should be construed without reference to .the 
substantive law of the parties. in deciding whether one of them is., 
entitled to receive monies for which.a ‘decree i is ` passed i in favour. . 
of a joint Hindu family, then, . with all deference, , we are uuable : 
to-concur with him. Some decisions have been refer red to which | 
were passed while the repealed Limitation Act was in force. As 
pointed out already, S. 8 of that Act did not apply to appli- 
cations for execution and the courts were therefore bound to. 
hold that iy stich applications . the rnle now.laid down in.S. 7: , 
of the new’ Act could’ not be applied ‘and the.: ; result was,.that. if. 
one ‘alone of several decrée-Holders was a minor the benefit, of. 


S. 7 of the new Act could not be claimed by either of the 
decree-holders ‘or me the ‘judgment-debtor .whilé at the same’ 


(1902) LL.R. 25 M. 431. 
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‘‘Duraisawmi time the decree-holders were held by this court not to be entitled 
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to the: protection afforded by S. 6 of the new Act to persohs 
suffering from disability—see Seshan ve Rajagopala* ; Venkayya 
v. Lakshmayya 2. This unfortunate result has now been obviated 
by the amendment. We may observe that the judgment of Sir 
V. Bashyam Iyengar J.is expressly based on the fact that 
S. 8 ofthe old Limitation Act was not applicable to åppli- 
cations for execution. The legislature having subsequently 
amended it apparently with reference to the observations of the 
learned Judge, we think there ought to be no difficulty now in 
applying the rules of Hindu Law in deciding the question whe- 
ther the managing member can givea discharge so as to’ bind 
others or not. Having regard to the change in the language of 
the section of the Act, we consider it unnecessary to refer tosome 
other cases that have been relied on for the respondents. We 
may observe that this court has held more thanonce that money 
due to the members of a Hindu family undera decree may be 
directed to be paid to the managing member without taking any 
security notwithstanding the provisions of S. 231 of the old Civil 
Procedure Code; see A.A.O. No. 80 of 1910, Referred Case 
3 of 1911,A.A-.0. No. 155 of 1906.0n the -file of the High 
Court, and also Harthar Pershad Singh vw. Mathura Lal, 
It is no doubt open to the court, where the manager is obliged 
toseek its help for realising a decree by process of execution, to 
direct security to be given for protecting the interests of other 
members when it sees reasons for doing so, but this cannot deprive 
him of the right to receive the money himself if he can do 
so without the assistance of the court. This court has also 
held that the rights of a managing member under the substantive 
law would be recoguised in matters relating to procedure, such as 
the right to compromise a suit withoutthe consent of the court 
where minor members of the family are also parties to the litiga- 
tion—see Ganesha Rao v. Tuljaram Rao* confirmed in O.S. A. 
No. 47 of 1908: For these reasons we ate of opinion that the 


judgment of the learned Judge must be reversed and that of 


the Subordinate Judge restored. The respondent will pay the ap- 
pellant the costs of this court both in this ee and before 
Abdur Rahim J. 


I. (1889) LL.R. 13 3M. 236. i 2, (1892) LLR. 16 M. 98. 
3 (1908) I.L- R. 35 C. 561. 4 (1908) 19 M.LJ. 4 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


"* Present:—Sir Ralph Benson, Offe. Chief Justice, and Mr. 
Justice Sankaran Nair. 


T. R. Ganesha Row .. a .. Appellant* 
v. : A Aas 
T. V. Tulja Ram Row and others .. Respondents. 


C.P. Ca S. 462, “ On behalf of a minor’ —Hindu Law—Decree directing 
payment of money to father alone—Father foregoing benefit by compro- 
mise in appeal—No necessity for sanction. ` 

The appointment -ofa Hindu father as guardian ad litem will not 
deprive him of his capacity to act on his own behalf; and.a compromise 
bona fide entered into by hjm ofa disputed claim foregoing money payable 
only zo him, though as representative of the family of which he is-the head, 
will be binding on the minor members of his family who are parties to the 
litigation, and S. 462 C, P, (1882) is not applicable to such a case. 

Appeal from the judgment of Mr. Justice Wallis in the 
exercise of the ordinary original civil jurisdiction of the High 
Court in O. S. No. 194 of 1906.t , 

For facts see 19 M.L.J. 4 where the Judgment of Wallis J, 
is reported. E SE O 

The Advocate General ( P. S. Sivaswamt Atyar)and T. R. Ven- 
katrama Sastri for appellant. : = L , 

C. P. Ramaswami Aiyar for respondent. 

The Court delivered the following . > 

JUDGMENT:— The facts are fully set out by the.learned 
Judge ard we think it unnecessary to recapitulate them: It is 
sufficient to say that the decree in the original suit (C.S. No. 266 
of 1886) made Tulja Ram Rao, the t8th defendant, accountable 
to the family, consisting of three branches besides that of Tulja 
Ram for asum of Rs. 3,26,000 and odd. On appeal (Original Side 
Appeal No. 33 of 1892) he was held to be accountable foran addi- 
tional sum of Rs. 1,40,000 and the half share in the Scottish 
Press purchased by him was declared to be family property, 
and it was also held that he must further account for a sum of 
‘Rs. 1,03,000 for his drawings from the press. The share of the 
plaintiff's branch in the total sum for which Tulja Ram was 
held accountable was about Rs. 86,000. While Tulja Rams 
appeal against that decree was pending, a compromise was 
entered into between the parties by which the plaintiff's father 
(the and defendant) renouuced his share of the amount decreed ; 
the plaintiff in that suit gave up about Rs. 10,000 out of the 
amount decreed tobim, and a` widow who represented -a- third 

+ O.S.A. No. 47 of 1908. ~. `` 28th Séptember 1909. 

t See 19 M.LJ. p. 4 7 
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branch gave up more than Rs. 60,000. Tulja Ram withdrew his 
appeal and the plaintiff's father entered up satisfaction of the 
decree. 


It is contended before us that as the plaintiff was a minor 
defendant in that suit, any compromise entered into by the 
second defendant, his father, who was her guardian ad litem, i is 
not binding on him asthe sanction. of the court was’ not 
sought for and obtained. It is argued that though a dona fide 
compromise, by a father ora managing member of a family, 
of adisputed claim may, in certain circumstances, be binding 
on the minor members of the family, yet’ when the minor is a 
party to the suit he will not be bound by a compromise entered 
into by his father, appointed by the court guardian ad litem 
without th: sanction of the court nor will he be bound by any 
such compromise even when a person other than the father or the ` 
guardian under Hindu Law is the guardian ad litem, because it is 
urged, when a guardian is appointed by a court,the minor becomes ` 
award of court and any power which his father or any other 
person may have to bind his interest in any property in a pend- 
ing suit is put anend to. We feel that there is a great 
force in this contention, and if it were necessary to decide the 
question we should hesitate to hold that a minor would be bound 
by any compromise with reference to such property without the. 
sanction of the court, 


In this case, however, adecree had been passed determining 
the rights of the parties, and the decree made the money(Rs. 86,000) ` 
payable to the plaintiff’s father, the third defendant in that suit: 
No sum was payable to the plaintiff, who was the 6th defendant, 
in that suit. Itis, no doubt, true that the.money was, by virtue 
of the Hindu Law, payable to the plaintiffs father asthe repre- . 
sentative of the branch of the family consisting of himself and his 
descendants, whether or not they were parties to the suit, and he - 
wasentitled to receive it only as ancestral property, not as sepa- . 
rate property. But so far as the question before us is concerned be 
was the sole decree-holder entitled to enter up satisfaction. Section 
462, Civil Procedure Code, only precludes “the next friend or 
guardian for the suit” ‘from entering ‘into any agreement “on 
behalf of a minor” without the leave of the court. If, therefore 
some other person had been the minor’s next friend or guardian 
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for the suit, then the plaintiffs’ father could have entered 
into the agreement now in question with Tulja Ram, the 
judgment-debtor, on his own behalf without any reference to 
S. 462,C.P.C. His appointment as guardian ad litem would not 
deprive him of his capacity to act on his own behalf. Butas the 
money was made payable to him only as the representative of the 
family of which he is the head, the compromise heentered into 
wili be binding on the other members, including the plaintiff, 
only if it is a bona fide compromise of a disputed claim.. 


The learned Judge‘has held that this agreement (Ex. 4A) was 

part of a family settlement which put an end to disputes between 
all members of the family and enabled the heads of the three 
branches of the family which thenceforth became divided from 
one another—the fourth being represented by a widow—to carry 
‘on in partnership the valuable, business of the Scottish Press 
which could have been jeopardized by further quarrels. :.-The 
plaintiff has not given any oral evidence The documentary 
evidence has been read to us, It certainly shows that Tulja Ram 
believed that he had no grounds for appealing against the 
decree in the suit. He had competent counsel to advise him. 
The correspondence also shows that the matters in dispute were 
discussed fully between the parties and their advisers.’ The 
-main questions raised in appeal as to the ownership of the half 
` share of the Scottish Press which was purchased in Tulja Ram’s 
name aad his liability ‘for failure to collect over a lakh of 
Tupees due to the family were undoubtedly substantial ques- 
tions. The withdrawal of his appeal was.therefore, in our 
Opinion, good consideration to justify the plaintiff's father in 
entering into thecompromise. The terms of the compromise 
differed as between the parties because circumstances were 
different. We are, therefore, unable to treat the release 
(Ex. AA) as a gift by the plaintiff's father to his brother 
‘Tulja Ram. Being of opinion, therefore, thai the agreement is 
‘binding on the plaintiff, we dismiss the appeal with costs. 
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IN ' THE HIGH COURT OP JUDICATURE AT MADRAS.. 
Present:—Sir Charles Arnold White, Æ. i Chief Justice, and 


Mr. Justice Abdur Rahim. 


Ranchode Dass Govardhan Dass. . .. Appellant* 
V.’ 
Krishna Dass as we .» Respondent. 


On appeal from the judgment and decree of Mr. Justice 
Wallis made in the ordinary original civil jurisdiction of the 
High Court in Suit No. 9o of 1903 


Execution—Decree against assets of deceaSed—Representative’s plea of 
assets—Onus. 


Once it isadmitted or proved that the man sought to be made liable . 
under a decree obtained against a deceased person had come into possession 
of assets belonging to the estate of the deceased judgment-debtor, it is 
for him to satisfy the court as to the extent of the assets received by him 
and to account for-them. [Magalomi Gerudiah v. Narayana Rungiaht 
referred to.] 


T. Ethtvaja Mudaliar, T. V. palene Atsar and C, F. 


“Anantairi hna Atyar for appellant. 


‘The. Advocate General (P. S. Sivaswami  Azyar) C. P. Rama- 


swami ' Aiyar and A. Nanabhoy Devay for respondent. 


The Court delivered the following 
JUDGMENT :—This is an appeal from the jadement of 


* Wallis J. declaring that the appellant has sufficient assets of his 


deceased father in his hands to meet the plaintiff-respondent’s 
claim and directing the appellant to pay to the respondent the 
amount of the appellate decree dated the 5th April 1906, vzz., 
Rs. 9,308-5-2 plus interest on the principal sum of Rs.-7,358-12-0 
from 22nd March 1905. 


- The appellant’s father died in February 1903, leaving the 


:appellant his only son, and the respondent obtained the above- 
_méntioned decree against the appellant payable out of the assets 


in the latter’s hands of his deceased father. In execution of the 


decree certain properties in the defendant’s possession were at- 


‘tached and he alleged in those proceedings that he had uo 


assets of his father. An enquiry was then held and the learned 
Judge found against him. 


æ 0O. S. A. No. 3 of 1909. Ist September ror. 
I (1881) LL.R. 3 M, 359; 365. 
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‘It appears to have been admitted by the appellant in an affi- 
davit filed by him in certain proceedings that assets of his father 
‘to the extent of Rs. 4,009 came te his hands, and it was in fact 
never disputed that some assets of his father did come into the 
defendant’s possession. His contek&tion seems to have been that, 
taking’into account the amounts for which his father was liable 
to account as an executor of the will of his grand-uncle Girdha- 
ra Dass, dated gth February 1885, under which the defendant 
was, in the circumstances which happened, the sole residuary 
devisee, and what the defendant has paid to other creditors of his 
father, there are no assets in his hands now available. 

Now, once it is admitted or proved that the man sought te 
be made liable under a decree obtained against a deceased per- 
son had come into possession of assets belonging te the estate of 
the deceased judgment-debtor, it is for him to satisfy the court 
as to the extent of the assets received by him and to account for 
them, This onus is based on the well-recognised rule of evidence 
that a fact which is peculiarly within the knowledge of a certain 
party must be proved by him—see Magalomi Gerudiah v. Nara- 
yana Rungiah’— and inthis case it isamply proved that the 
appellant, who is thesole heir of his father, was in possession of 
all books of account, documents and papers relating tothe estate. 
But he contends that his father chose to mix up the trust fund 
with hisown funds and therefore it is incumbent on his father’s 
creditors to make out that any portion of the assets in the appel- 
lants possession belonged to his father and not to the trust es- 
tate. Under these circumstances a commissioner was appointed 
by the learned Judge to enquire into and report as to what assets 
of the appellant’s father Govardhana Dass came into the appel- 
lant’s possession. 


[Their Lordships next proceeded to deal with the case on the 
merits and finally dismissed the appeal.—Ep.] 


x. (1881) I. L. R. 3 M. 359 at'365 K seg. 
A : 
4 


Govardirax 
Daes 
y. 
Krishna 
Doss. 


Appa Rao 
ZH 
Brahmayya, 


1098 -THE MADRAS LAW JOURNAL REPORTS. [VOL, XXI. 


IN THE HIGH COURT CF JUDICATURE AT MADRAS. 
_Present:—Mr. Justice Sundara . Aiyar and Mr, “Justice 


Ayling. : 
Varadaraja Appa Rao Bahadur - 
Zamindar Caru TE Coe Appellant®* — 
: We. -- (Platz Ff) 
Gudavalli Brahmayya Pas .. ‘Respondent 
(Defendant). 


'.. Landlord and tenant—Reni—Payment of lower rate by defendant's vendors 
by reason of usa ge—Pleadings—Purchaser's liakility to pay usual rate. 


Where a zamindar claims a certain rate of rent from his tenants, but the 
tenants plead a lower rate which was paid by their vendors (Velamas) and 


.the. landlord sets upa certain usage by which lower rates were charged from 


Velama tenants, and the nsage was found by the Court:—eld that the tenants 
-were bound to pay the rate claimed, there being no question of plaintiff's 
seeking to enforce payment of rent dy reason of usage from defendants ; and 
consequently no question arise as to the defendants’ kuowledge of the nsage 
before their purchase. | Manavikrama Raja v. Rama Pattar? distinguished.] 


_ Second appeal from the decree of the District Court of 
Kistna in A. S. No, 315 of 1907, presented against the decision 
of the Court of the Head Assistant Collector of Bezwada in S. S. 
No. 1 of 1907. : 

The Advocate General ( P. S. Stvaswane Acyar) for appellant, 
T. Prakasam for respondent. 
The second appéal coming’ on for hearing on December 

1910, the Court (Ar/shuaswamt Atyar and “Ayling JJ.) delivered 

the following i i _ 

JUDGMENT :—This is a suit to enforce acceptance of pat- 
tah. The plaintiff has charged rates higher than the rates 
charged for the fields in question in previous years. The. defen- 
daut bought the holding about g years ago. The previous hold- 
ers of the lands were Velamas, and the plaintiff's case is that a 
favourable rate was charged upon Velamas, and for the same 
lands, if they passed into the hands of non-Velamas, the ordinary 
tate is higher, and the defendant is bound to pay, being a non- 
Velama, the higher rate. The issue raised is with reference to 
the custom so pleaded by the plaintiff. The District Judge has 
given no finding on the question of custom. On the other hand 
he says: “Whatever be the practice of the village, it is not shown 
that the defendant isbound to payat the higher rate.” It is 
true that the District Judge refers to the payment for 6 years by 


. * 5. A No. 650.0f 1909. . sth September, 1911, 
I. (1897) L L. R, 20 M. 275. 
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the defendant of:the lower rate after his parchase. The plaintiff; Appa: Rag 
explains away. the receipt of the lower rent for 2 years by saying. Brapmayya.” 
that no transfer in the registry had been made, The Judge does: 
not proceeed to find an implied contract to pay at the lower rate. 
with the.. defendant by reason of the payment for 4 years at this. 
tate; nor has it. been set up by the defendant. We must ask the 
District Judge to return a finding onthe. question whether.the. 
custom pleaded of lower rates for Velama holders is esablished by 
the evidence on record, and, ifso, whether the defendant is bound 
to pay the higher rate. Eight weeks will be allowed for the rè- 
turn of findings and 7 days for the filing of ojections. : 
‘In compliance with the adove judgment the District Judge 
of istna submitted the following. ; : 


' FINDINGS :—This appeal has ‘been’ remanded by their 
Lordships of the High Court to give a ‘fidivg | 


“ Whether the custom pleaded of lower. rates for Velama 
holders is established by, the evidence on ‘Fecord, and, if so, whee, 
ther the defendant i is bound to pay, the ‘higher, rate.” 


foe Le Oe, if ae i 


“My finding on ae Ist EA is that a ae pleaded of 
lower rates being charged for elanga is established by the 
evidence. . 

* i * a K 


' J, however, do not consider I should be justified in differing 
from 20 Madras 275 and therefore I must hold that defendant was 
not ‘bound to pay the higher rate. 

“This second appeal coming on for final hearing after return 
of the above findings, the Court delivered the following 

JUDGMENT :—The finding of the lower appellate court 
is that the proper rent for the defendants land according to the 
rates prevailing in the village is what is claimed by the plaintiff 
in his plaint. It has also found that it was on account of a usage. 
entitling Velama holders to pay a lower rate of rent that 
the rent levied from the defendant’s vendor was lower than the 
normal rate. Having given these findings, thelower appellate 
court considered itself bound by the decision in Manavikrama 
v. Rama Pattart to hold that the plaintiff was not. entitled 
By, (1897) Tee R 20 W 275 UT 





Si im 


Appa Rao 
Brab mayya. 
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to recoverrent at the rate claimed. The learned Judge himself 
distinguishes the facts of that case from those in the present 
case, but still he has felt himself bound to follow that case. In 
our opinion, that decision has no application at all to this 


‘case. There, the Zamorin sought to recover from the defendant 


in the suit certain fees on the ground of usage; he contended that 
the usage set up governed the incidents of all contracts between 
him and the holders of perpetual leases under him. It was 
held that in order that such an incident of the contract might 
bind a purchaser for valuable consideration from one of the Za- 
morin’s tenants, the latter was bound to show that the purchaser 
was aware that such an incident was appended to all contracts of 
perpetual tenancy between him and his tenants. The plaintiff 
here is not seeking to enforce the payment of rent on the ground 
of any usage; on the other hand,he claims what he contends is the 
normal rent for the defendant’s land according to the rates in the 


Viliage. And, the usage is alleged only as an explanation for the 


payment of alower rate by the defendant’s vendor. No question 
therefore arises of the defendant heing aware of any usage sought 
to be enforced against him. The defendant took the land subject 
to the payment of rent properly due for lands in the village. He 
did not set up any express or implied contract to. prove -any diffe- 
rent rate of rent payable by him. Assuming he was under the 
impression that the rate of rent paid by his vendor could be taken 
advantage of by himself, that can be no reason for refusing to the 
plaintiff the proper rate of rent. We reverse the decree of the 
lower appellate .court and ‘restore that ,of the court of first 
instance with costs both here and in the lower appellate court. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 

[ON APPEAL FROM THE HIGH COURT oF JUDICATURE Av BoMBAY.] 

Present :—Lord Macnaghten, Lord Atkinson, Lord Robson 
and Mr. Ameer Ali. 

Kaikhusru Aderji Ghaswala & others ..- Appellants* 

v. 
The Secretary of State for India in Council . . Respondents, 


Cantonment land—House from before the time of the formation of canton- 
menti— Presumption—Licensee. 


J è May 18, 19 & 23 and June 27, III. 
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Mere possession or occupation of a bungalow on cantonment site affords 
ào presumption whatever that the owner or occupier or his predecessors 
in title were owners in fee. 

Where at the time the cantonment was formed, compensation was given 
to all owners of sites for surrender of their occupancy rights, the presump- 
tion would be, even assuming that the suit house was there from before the 
time of the formation of the cantonment,that the owner of the suit site was 
similarly compensated. ; 

Held :—That the owners of the suit house were mere licensees, that the 
lands in question had been lawfully resumed, and that the owners need not 
be paid compensation on the basis of private ownership. 

Appeal from an order of the High Court of Judica- 
ture at Bombay directing the re-hearing of an appeal from a 
judgment and decree of the District Judge of Poona, but in 
reality, by virtue of an order of His late Majesty in Council dated 
the 4th July 1908, an appeal on the merits of the suit from a 
judgment of the said High Court dated the 29th July 1907. 

The judgment of their Lordships was delivered by 

Lord Robson :—In form this is an appeal from an interlocu- 
tory order of the High Court of Bombay, dated the 12th February 
1908, which directed the re-hearing of an appeal from a judg- 
ment and decree of the District Judge of Poona, dated the 22nd 
October 1904, in favour of the appellants, but by an Order of 
His late Majesty in Council itis in effect an appeal on the 
merits of the suit from a Judgment of the High Court dated the 
zogth July 1907: 

The action was brought by the respondent to eject the ap- 
pellants from premises known as No. 9, Arsenal Road (formerly 
known as 23, Staff Lines) within the limits of the Poona Canton- 
ment. ; 

It was claimed on behalf of the Government of Bombay that 
the land belonged to them and was only held by the appellants 
on military or cantonment tenure, which entitled the Govern- 
ment to resume it at their pleasure, subject to compensation for 
buildings which the teuants might have erected thereon. The 
appellants, on the other hand, claimed the land as their private 
property, and while admitting that they were subject to military 
jurisdiction in the shape of properly authorised cantonment re- 
gulations, and to the Government right of appropriation, contend- 
ed that they were entitled to compensation on a basis of private 
ownership, and not as mere licensees. 


Ghaswata 


v. 

The Secre. 
tary of State 
for India in 

Council. 


Ghaswala 


v, 

The Secre- 
tary of State 
for India in- 

Council. 
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‘The title of the appellants began with a document dated 
the 27th August 1864 whereby one I. C, V. Beyts, a Purser i in 
the Indian Navy, certified that for the consideration therein 
mentioned he ‘‘handed over to Dorabjee Pestonjee, Esq., all claim 
“ he had to.the house, outhouses, and premises generally, marked 
“23, Staff Lines, Poona, Cantonment.” This document is en- 
dorsed as “ sanctioned” by the Brigadier- General Commanding. 
Its wording appears on the whole to be more consistent with the 
contention of the Government that the interest of the tenant was 
that of a licensee of the land with a right to the buildings than 
with. the private ownership in fee alleged by the appellants. 
The appellants, however, assert that the predecessors in title of 
Beyts were in fact owners of the land at the time the cantonment 
was established, and that nothing had since happened to vest 
the title in the Government. In support of this they produce . a 
map of the cantonment dated the 8th February 1828; though 
possibly made in 1826, in which they show a house standing on 
the premises they identify with No. 9, Arsenal Road. They can 
say nothing as to the tenure on , . which that land was,. then held, 
nor,by whom. it had been granted, and can only ask the, court 
to, infer: that the plot was one of the private properties which, 
they say existed there before the cantoument .was formed. But 
if that,inference be not sustainable, then they contend that they 
are in actual possession of the land, that the onusis on the res- 
pondent of rebutting the presumption of ownership in fee at- 
taching to the possession of land whether i ina cantonment or 
elsewhere. 


The Poona Cinan dates from the year #817, and was 
formed.after the defeat. of the Peishwa at the Battle of, Kirkee. 
In exercise of the right of conquest the military authorities at 
that time marked off a considerable area of land, about 5 square 
miles. (which was cultivated or capable of cultivation only toa 
very slight extent) for the occupation and convenience of the 
troops. They soon set about to frame regulations for the appo- 
priation and control of this area. Up to 1834 the Presidency 
of Bombay was governed by regulations made by the Governor in 
Council and tke first regulations affecting this cantonment 
appear to be those issued in 1819. By Bombay-Regulation.I of 
1819, S. 4, it is provided that the limits of the cantonments 
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at which any corps or considerable detachment may be quartered 
shall be fixed by the Commanding Officer in -concert with the 
Zillah Magistrate or Criminal Judge and directing those authori- 
ties to report thereon to the Governor in Council. On the rqth 
September 1820 the Governor in Council directs the Commander- 
in-Chief to issue instructions carrying into immediate effect, the 
provisions of Regulation I of 1819. 


The precise delimitation of the Poona Cantonment was ac- 


dordingly then commenced and the ‘correspondence during the 
years immediately ensuing (particularly a letter dated the 24th 


September 1822 from the Collector to the Commissioner) shows 
that the military authorities were making arrangements and 
agreements with the owners of the lands belonging to Poona 
stich as-would indemnify them for the loss they sustained by 
being deprived of their rights of occupancy. On the 4th May 
1823 the Commissioner, Mr. Chaplin, writes to the Collector to 
inform him that the whole of the land which had been sketched 
out-as necessary for the cautonment by the military authorities 
must be given up, and asking for a report on any ariangements 
that might in consequence be requisite for indemnifying the 
present holders of the land. It seems reasonably clear therefore 
that from the first the military authorities were conscious, as 
they would scarcely help being, of the incouvenience and risk of 
having absolute owners of land within the cantonment, and of the 
necessity for propitiating them by proper settlements and com- 


pensation. Even if the appellant established that his house was 


built at or before the time the cantoument was formed, there 
is still, under the circumstances of the case, a strong probability 
that he was duly compensated along with other proprietors for 
the change in his position as owner to that of licensee. This 
probability is rendered stronger as the history’of the Cantonment 
proceeds. 


Bombay Regulation 3 of 1826, S, 91, provides that 
the limits of cantonments shall be subject to the approval 
therein mentioned and adds “ in which limits private property 
is not to be included.” Bombay Regulation 22 of 1827, S. 20, 
is to the same effect. i i 


On the zoth September 1827 a Government proclamation was 
issued for the information of the Poona district notifying that the 


Pantala 


The Secre: 
tary of State 
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Council, 
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Guaswala cantonment boundaries were fixed, prohibiting cultivation with! 
The Secre- in that area, and warning all persons that the produce of such 
tary of State 
for India in Cultivation would be subject to appropriation without compen- 

Conncil. sation. 

It is unnecessary to goin detail through the numerous suc- 
ceeding regulations which show how strictly the military autho- 
rities asserted their proprietary rights. They are summarised in 
Aitchison’s Cantonment Code of 1836, and in Jameson’s Canton- 
ment Code of 1850,and they make it clear that,though permission 
to occupy ground was frequently given,especially for the building 
of officers’ houses or bungalows, such permission carried with it 
no sort of proprietary right, and the bnildings were liable to-ex- 
propriation at a price to be fixed by the authorities. The pet- 
mission of the Commanding Officer was unecessary even for the 
sale or letting of this house thus built. 


In this state of things it is impossible to say that mere posses- 
sion or occupation of the bungalow on this site affords any pre- 
sumption whatever that the appellants or their predecessors in title 
were owners in fee. The presumption is all the other way, and that 
adverse presumption is strengthened when the history of the site 
comes to be examined. It has been traced tothe year 1843, when it 
was occupied by an army surgeon. Itafterwards came intothe hands 
of a contractor, Nundram Sadarji, and in 1860 he is found peti- 
tioning the Commander-in-Chief against a proposal by the mili- 
tary authorities to remove his bungalow along with others for 
Various reasons, which illustrated the limited and precarious 
character ofhis tenure. Again, in 1882, Adarji Dorabji applied 
for permission to build a fowl shed on the site, and duly obtain- 
ed the sanction of the Commander-in-Chief. These circumstances 
tend to show that the appellant’s predecessors in title did not 
regard the property as differing-inits tenure and terms from 
other property in the cantonment. 


Their Lordships are of opinion that the appellants are mere 
licensees, and that the land in question has been lawfully resum- 
ed by the Goverument, and they will therefore humbly advise 
His Majesty that this appeal should be dismissed with cests. 


Solicitors for appellant.— Messrs, T. L. Wilson & Co. 
Solicitors for respondent.— The Solicttors to the India Office, 


Ty, 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[ON APPEAL FROM THE CHIEF CourT OF LOWER BURMA.] 


Present:—Lord Macnaghten, Lord Robson, Sir Arthur 
Wilson and Mr. Ameer Ali. 


Maung Kyin and another .- Appellant* 
T, 
Ma Shwe & others .. Respondents. 


Evidence Acl, S. 92—Scope of—Proof of fraud not excluded. 

S. 92 does not prevent proof ofa fraudulent dealing with a third person’s 
property or proof of notice that the property purporting to be absolutely 
conveyed in fact belonged toathird person who was not a party to the 
conveyance. It certainly does not preclude evidence of achange of name 
on the part of a party in relation to matters antecedent to the deed. 

Appeal from a decree of the Chief Court of Lower Burma in 
its civil appellate jurisdiction, dated the 21st December 1908, 
affirming the decree of the said Chief Court (original civil 
jurisdiction) dated the 21st May 1907. 
The judgment of their Lordships was delivered by 


Lord Robson.—The appellants are defendants in this action 
which was brought bythe respondents in the Chief Court of 
Lower Burma on its original civil side. Judgment was there 
given in favour of the respondents and was affirmed on appeal 
to the court on its appellate side. 


The action was brought to recover possession of certain par- 
cels of land which may be conveniently referred to as the first, 
second, third, and fourth hereditaments. The respondents 
claimed under certain deeds which purported to be absolute con- 
veyances, but which the appellants contended were meant to be, 
and had always in fact been, treated by all the parties concerned 
as mortgages only, and they tendered evidence of the acts and 
conduct of the parties to that effect. This evidence was excluded 
by the courts below under S..92 of the Indian Evidence Act, 
1&72, and the principal question arising on -this appeal is 
whether or not that evidence was properly rejected. 

The respondents also claimed that the appellants were 
bound under the covenants for title contained in the conveyance 
* February 17, 22 and 24 and July 11, r911. 

i | 
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they had executed in favour of the respondents, to discharge a 
mortgage existing on the premises at the time of the conveyance. 


On the 21st May 1895 Ko Shwe Myaing owned all the proper- 


- ties in question and he mortgaged the first hereditament (with 


certain other properties not in dispute) to one .Morison for 12,000 
rupees. On the 30th November 1gor he executed, what puxport- 
ed to be, an absolute conveyance of the first and second heredita- 
ments to the appellants for the sum of Rs. 8,500, saying nothing 
in the conveyance about the mortgage to Morison. The appel- 
lants allege that this document, thoughin form a conveyance, 
was in truth a mortgage, and that possession of the property was 
retained by Ko Shwe Myaing who paid various sums by way of 
interest on the alleged purchase money, andin part repayment 
of the principal sum showing, as they contend, that it was 
merely a loan. 


Early in 1902 the third and fourth hereditaments’ were sold 
under an order of the court in an action by one Miller against Ko 
Shwe Myaing. They were purchased by the appellants for 
Rs. 11,565, and a certificate of the sale was accordingly given by 
court to the appellants. With regard to this transaction the 
appellants contend that it also wasin substance a mortgage 
and Ko Shwe Myaing remained in possession until the 20th 
November 1905 when he executed a deed purporting to transfer 
the equity of redemption in all the said epee to the appel- 
lants absolutely. 


On the 4th March 1y03, by two instruments of conveyance 
of that date, the appellants purported to convey the before- 
mentioned four sets of hereditaments to U Shwe Pe and his wife 
Ma Shwe La. ‘The consideration money for the first and second 
hereditaments wasstated as being 5,000 rupees, and for the 
third and fourth hereditaments as 11,000 rupees, The appel- 
lants allege that U Shwe Pand.Ma Shwe La knew that they, the 
appellants, were mortgagees merely, and that the supposed pur- 
chase monies for the properties were simply the amounts of the 
mortgage debts outstanding, they having been to some extent 
reduced by repayments of principal, so that the deeds in question 
were in truth mere transfers of mortgages, and not absolue con- 
veyances. The deeds of the 4th March 1903 were not followed 
by possession on the part of the respondents, except . as to the 
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fourth hereditament, possession ‘of which was, according to the 
appellants, taken by the respondents on the terms that they, 
the respondents, should account for,the rents and profits against 
interest at a reduced rate in respect of the mortgage debts. 


In the month of December 1903 the said U Shwe Pe, as the 
holder of a decree against Ko Shwe Myaing took proceed- 
ings to attach the first hereditament and in order to preserve 

‘them from execution, the appellant Maung Kyin at the request 
of Ko Shwe Myaing paid U Shwe Pe the amount of his execu- 

. tion debt. . Of course a transaction of this kind, if proved, was 
clearly inconsistent wlth respondents’ contention that U Showe 
Pe had become the owner of these premises by the deed of the 4th 
March 1903, and would go to establish the contention of the 
appellants that that deed was only a transfer of a mortgage. 


On the 29th May 1905 Morison’s mortgage was transferred to 
trustees on behalf of the appellants, and was expressly kept alive 
by the terms of the said indenture of the zoth November 1905, 
under which Ko Shwe Myaing purported to convey the equity of 
redemption to the appellants absolutely. The appellauts en- 
tered into possession of the first, second, and third hereditaments 
under. the conveyance of 1905, and the respondents brought this 
action against them on the 2oth. December 1905 to have it 
declared that they, the respondents, were absolute.owners of the 
hereditaments in question. U Shwe Pe had, in the meantime, 
died, and the action was maintained by his widow and legal 
representatives. 

The appellants .at the trial sought to prove—(z) that the 
value of the hereditaments far exceeded the amount of the sums 
specified as,the consideration moneys in the conveyances ; (2) that 
interest was paid on those- moneys and they were in part repaid, 
thus showing that they were loans only; (3) that U Shwe Pe and 
Ma Shwe La were well aware of this,and knew (as shown by 
negotiations between themselves aud Ko Shwe Myaing as 
well as the appellants) that the documents of the 3oth November 
rgor and 13th February 1902, under. which the appeliants 
claimed and the benefit of which they transferred to U Shewe 
Peand Ma Shwe La, were mortgages only; (4) that possession 
of the hereditaments remained with the alleged vendors; and 

(5) that after the alleged sale to U Shwe Peand Ma Shwe La, 
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of the'4th March 1903, U Shwe Pe himself treated the property ps 
belonging to the alleged mortgagor, Ko Shwe Myaing, and at- 
tached a portion of it in execution of a decree against him or his 
wife. 

The evidence which the appellants thus proposed to tender 
was described in general terms and their Lordships have nqt the 
advantage of dealing with it in the form of questions specifically 
put and argued. So far, however, as it is still pressed, it, no doubt, 
consisted only of evidence relating to the acts and conduct of the 


' parties as distinguished from evidence of gral statements and con- 


versations constituting in themselves some agreement between 
them, Its object was to show that, whatever the terms of the 
docuinents may have been, none of the parties had acted on them 
as effecting an absolute sale, but that through a long course of 
mutual dealings materially affecting their respective positions, 
they had always treated the busitiess between them as one of loan 
secured by mortgage. 


This may give rise to important and difficult questions under 
S. 92 of the Indian Evidence Act, which provides that when the 
terms of any contract required by law to be reduced to the form 
of a document (and sales or mortgages of land are; bySs. 54 and 
58 of the Transfer of Property Act, 1882, included among such 
contracts), “no evidence of any oral agreement or statement shall 
“ be admitted as between the parties to any such instrument or 
“ their representatives in interest, for the purpose of contradicting 
“ varying, adding to, or subtracting from, its terms.” 

The case has been argued before their Lordships as though 
the questions in dispute turned entirely on the construction of 
this section as applied to the deeds of the 4th March 1903 under 
which the respondents claim. Their Lordships, however, are 
of opinion that the case for the appellants disclosed a charge of 
fraud against the respondents in relation to matters antecedent to 
those deeds, on which much of the evidence tendered would 
certainly be material. Thus it is said that the respondents, or 
the persons under whom they claim, took absolute conveyances 
of property from the appellants with notice that they in fact be- 
longed to athird person, namely, the alleged mortgagor, Ko 
Shwe Myaing. Ifthis beso, S. 92 of the Indian Evidence Act, 
even if construed according to the respondents’ contention, will 


{~~ 
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not avail them. It is applicable to an instrument “as between 
the parties to any such instrument or their representatives in 
interest,” but it does not prevent proof of a fraudalent cealing 
with a third person’s property, or proof of notice that the pro- 
perty purporting to be absolutely conveyed in fact belonged 
toa third person who was not a party tothe conveyance. The 
evidence of Ko Shwe M-aiug is of course material and necessary 
on this point, and their Lordships, after giving to this case very 
careful consideration, and without at present expressing any opi- 
nion on the construction or application of S. 92 of the Evi- 
dence Act in relation to the deeds of the 4th March 1903, think 
that the rejected evidence should be heard, subject to any objec- 
tions the respondents may be advised to take, The court will then 
be in a position to deal hereafter (if it should become necessary) 
with the admissibility of the evidence in relation not only to the 
deeds of the 4th March 1903, but also in relation to the questions 
that may arise in connection with the alleged knowledge or con- 
. duct of the parties antecedent to the execution of those deeds and 
upon which their validity may possibly depend. 


The claim of the respondents to have the mortgage existing 
on the premises at the time of the conveyance, discharged by the 
appellants will be dealt with, if necessary, after the case has 
been re-heard. 


Their Lordships will therefore humbly advise His Majesty 
that this action be referred to the.Chief Court of Lower Burma 
for a new trial. The respondents must pay the costs of this 
appeal. The other costs will abide the result of the new trial 
and will be dealt with by the Chief Court. 

A. H. Arnold and Son—Solicitors for appellants. 


Bramall and White—Solicitors for respondents. 
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IN THE TIRRAN COMMITTEE OF THE PRIVY | 
COUNCIL. 


[ON APPEAL FROM THE HIGH Court OF JUDICATURE AT MADRAS. ] 


Present :—Lord Macnaghten; Lord Atkinson, Lord Robson 
and Mr. Ameer Ali. 


Bombay Burmah Trading Corporation, Ld... Appellants* 
a l 


' Aga:Mahomed Khaleel Shirazee .. Respondent. 
Bombay Contract-—Construction—Goods, supply o. f~“ Passin gof goods?’ — Warranty 
Burmah of quality implied from knowledge of purpose— Passing of goods” by em- 
Corpora- ployee of seller—Essentials of passing of. 
ti d. 
oar y Where the persons who enter into a contract for supply of goods to be 


Aga Maho: used for aiparticular purpose (e. La sleepers for Railways) are informed of the 
me purpose for which the goods are wanted, they must be taken to have impli- 
edly warranted that the goods supplied were reasonably fit for that purpose. 


The appellant entered into a contract with the respondent’s assig- 

` nor for the supply of sleepers for the Railway and the contract con. 

tained the following clause. “The passing of our (the suppliers’) Moulmein 

and Rangoon friends, the Bombay, Burmah Trading Corporation, Limited, 
is as usual final as regards both measurement and quality.” 


Held that it did not mean that the contractors can supply anything they 
chose but that the supply should be according to the standard set up express- 
ly or impliedly under the contract or at the least the requirement that the 
sleepers were reasonably fit as sleepers of dimensions described for use by the 
Railway Company i. that the right conferred by the clause on the suppliers 
amounted merely to the right to determine by and through the skilled and ex- 
perienced persons whom they should necessarily employ for the purpose, act, 
ing honestly and impartially according to the best oftheir judgment whether, 
the goods supplied were in conformity with the requirements of the con- 
tract under which they were so supplied. The. point is not whether the 
men employed’ “to pass ” acted honestly according to the best of their 
skill and judgment, but whether: they ever approached the question they 
had to determine, namely, the conformity „ofthe goods supplied with the 
contract under which they were supplied’; and if they never applied their 
minds to that but merely determined that the sleepers were fit to be sent ou 
as the manufactures of theit employers, there cannot be any “passing” of 
the sleepers within the meining of the Contract Act. 


Appeal from a judgment and decree of the High Court of 
Judicature at Madras, in its appellate jurisdiction dated the 
21st December, 1908, whereby the judgment and decree of the 





* I1 July, Igll. 
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Siq Charles Arnold White, Chief Justice, in the ordinary 
civil jurisdiction of the said court was reversed, and judgment 
given in favour of the-respondent for Rs. 11,913-4-6 damages 
and costs. 


Martelli, K. C., and D. C. Leck for appellants. 
De Gruyther, X. C., and Æ. Brown for respondent. 
‘Their Lordships’ judgment was delivered bv 


Lord Atkinson :—This is an a ppeal from a dement 
and decree of the High Court of Judicature at Madras, 
dated the 21st December 1908, made in the exercise of its 
appellate jurisdiction, whereby the judgment and decree of the 
Chief Justice of the same court made in the exercise of its ordi- 
nary, jurisdiction were reversed, and judgment entered for the 
respondent, the plaintiff, in the quit, for the sum of Rs. 11,913-4-6 
damages for the breach of contract for the sale and deliveryto 
the plaintiff of 1,500 teakwood railway sleepers. 


The facts of the case are not complicated, and as far as it 
is necessary to set them-out areas follows :— 


A person named M. Chinnappa Iyer, of 209, Thambu Chetty 
Street, Madras. in the month of May 1905, entered into a con- 
tract with the Madras Railway Company for the sale to them of 
1,500 teakwood sleepers of the dimensions 12’ by 12” by 7’, deli- 
verable in two instalments of 750 each. 


The Company had advertised for tenders for 3,000 teak 
sleepers on a specification which set forth that the sleepers should 
be of the dimensions above mentioned, and should be of the 
following description :— | 


“Hach teak sleeper to be delivered at the Terminal 
“Buildings Yard at Rayapuram, must be straight, sound, and 
‘well seasoned, ` ‘sawn uniformly square and to correct dimensions 
“throughout its length, and be free from holes, shakes, cracks, sap, 
“and other imperfections. The sleepers so delivered at Rayapuram 
«will be inspected by an engineer deputed by the Chief Engi- 
‘neer, whose decision as to those to be accepted or rejected 
“will be final. The sleepers which may be condemned as not 
complying with this specificatioa will not be paid for, and they 


Bombay 
Burmah 
Trading 
Corpora- 
tion, Ld. 


v. 
Aga Maho- 
med. 


Bombay 
Burmah 
Trading 
Corpora- 
tion, Ld. 


v. 
Aga Maho- 
med. 


II12 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXI. 


‘* must be removed from our yard at your own cost within seven 
t‘ days of your receiving notice to do so.” 


The price to be paid was apparently Rs. 210 per ton. 


The appellants are iarge timber merchants, part of whose 
business it is to manufacture and supply teak sleepers. Their 
duly accredited agents at Madras are Messrs. Arbuthnot & Co., 
one of the members of which firm is Mr. F. S. Arbuthnot. Iyer, 
before tendering to the Railway Company for this contract, 
entered into negotiations with F. S. Arbuthnot in reference to 
the terms upon which they would supply him with sleepers to 
enable him to carry out any contract which he might make with 
the Railway Company for the supply of any portion of the 
sleepers required. This cannot be disputed. It is practically 
admitted ; and, from the following letter, signed by F. S. Arbuth- ` 
not and addressed to the appellants’ Manager at Rangoon, 
coupled with the evidence which he gave at the trial hereafter 
referred to, it would rather look, as if he regarded the appellants 
as the real contractors and Iyer and a firm of King & Co. merely 
as intermediaries. The letter is Exhibit D, and runs as follows:— 


“ Madras, 
“ 22nd May 1905. 


* Dear Sir, 


“ Sleepers—With reference to your telegram of 20th April 
“ for 3000 sleepers 12 ft. by 12 ins. by 7 ins, at Rs. 170 landed 
“« Madras,we have just heard unofficially that we have secured the 
“ business—1,500 through King and 1,500 through another dealer. 
“ This sale will be advised definitely next week when we receive 
“« written confirmation from the buyers.” 


Ultimately Iyer entered into a contract with the appellants 
through Arbuthnot & Co. for the sale to him of 1,500 sleepers 12 
by 12 by 7 at the rate of Rs. 170 per ton (Rs 40 per ton less than 
the price to be paid by the Railway Company) landed at Madras 
to be shipped from Moulmein or Rangoon at appellants’ option. 
The contract is contained in the letters which passed between 
the parties. It never was embodied in a formal instrument. 
Much controversy arose as to whether Iyer, had during his 
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negotiations with Arbuthnot & Co., ever given to F. S. Arbuth- 
not, who appears to have been the member of the firm in charge 
of this transaction, a copy of the specification of the Company on 
which he had tendered, thus making it the basis ot his contract 
with them. The Chief Justice, the trial judge, was of 
opiniop that the respondent had failed to establish that Iyer 
had done this. The court of appeal thought the contrary. A 
copy of ‘the specification in the form ofa letter (marked Exhibit 
A) signed.by the Chief Engineer of the Company and addressed 
to Messrs. Arbuthnot ,& Co., was, on search, subsequently 
found amongst the papers of Mr. F. S. Arbuthuot. This gentle- 
man stated on his examination (page 118, Record) that he knew 
nothing about this letter till after the suit was instituted. He 
admits it bears his signature, as well as those of Mr. Young 
‘and™M. Arbuthnot (members of the firm) and also of a Mr. Peebles. 
All letters, he states, came to him in the ordinary course of 
business, and this letter after having been initialled was sent 
down to be placed among the records ofthe office. He adds— 
“My firm did not tender. King & Co. did not tender. They 
“procured the 1,500 through my firm. I knew they (the 
‘‘sleepers) were required for the Madras Railway. I think it is 
‘probable I was told they were forthe purpose of the contract 
“for 3,000 with the Madras Railway. I expect I added 1,500 and 
‘7,500 together.” Lower down on the same page he states that 
the firm considered they had the control of the Madras Rail- 
way contract, that they had power to select the person who was 
to have the order, that Chinnappa Iyer, unlike King & Co. (who 
would not take sleepers from Moulmein), had not been doing 
bnsiness with them regularly, and that they had only selected him 
because they had been asked by one *Dubash of the Import 
Department to give him a chance. Their Lordships think it 
unnecessary to decide this point as to the alleged delivery of the 
copy specification to F.S. Arbuthnot by Iyer for these reasons:— 
First, because they concur iu the opinion expressed by the court 
of appeal at page 156, line 29, of the Record, that “the evidence 
“shows that Exhibit A (the copy specification) merely con- 
“tains an enumeration of the qualitiesofa good sleeper usually 
insisted on by railway authorities,” and secondly because the 
appellants, having through their agents been fully informed of 
"2 
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Bombay the purpose for which Iyer purchased these sleepers from thgm, 
Burmah 


Trading must be taken to have impliedly warranted that they were 
Hoya geasonably fit for that purpose, aad thirdly, because they think 
Aga Maho- that a sleeper whose qualities are inferior to those ‘of a good 
med. sleeper, as usually insisted upon by railway authorities,” can- 
not well be considered to be a sleeper of the dimensions specified 
reasonably fit for use by the Madras Railway Company. ‘The 

point therefore becomes, in their Lordships’ view, irrelevant. 

One of the letters forming the written contract with Iyer, 

namely that dated the 23rd May 1905, written by Arbuthnot and 


addressed to Iyer contains the following paragraph:— 


“The passing of our Moulmein or Rangoon friends, the 
“Bombay-Burma Trading Corporation; Limited, is as usual final 
“asregards both measurement and quality, which please take 
“note.” . 


In their Lordships’ view the defence of the appellants to 
the claim made against them will ultimately be found to rest 
upon this paragraph, the rights it confers, and the manner in 
which those rights have been exercised. The first question is as 
to its true construction. What does it mean ? It cannot mean 
that the appellants were entitled to deliver under the contract any 
kind ofsleeper they chose. it must have contemplated that there 
was some standard with which these sleepers should be com- 
pared. That standard must at the lowest have been the standard 
set tp, expressly or impliedly, by the contract between the 
parties ; that was the specification, or at the least the require- 
ment that the sleepers were reasonably fit, as sleepers of the 
dimensions described, for use by the Madras Railway Company. 
So that the right conferred upon the appellants amounted 
merely to the right to determine by and through the skilled 
and experienced persons whom they should necessarily employ 
for the purpose, acting honestly and impartially according to 
the best of their judgment, whether the goods supplied were in 
conformity with the requirements of the contract under which 
they were so supplied. 


So much as to the contract entered into between the appel- 


lants and Chinnappa Iyer. Some short time after that event, 
and before any sleepers had been delivered, Iyer, finding himself 
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ungble to pay the deposit stipulated for in his coniract, with the 
consent of the appellants, and of the Railway Company, transfer- 
ed to the respondent the benefit of his contracts with both 
companies and procured the latter to be accepted in both in his 
stead. 


& formal agreement was drawn up between the respondent 
and the Railway Company, and was duly executed by both. It 
is dated the 19th of June.1905, and the description of the sleepers 
to be supplied contained in it differs from that contained in 
Exhibit A in this, thatthe words ‘ from teakwood” are inserted 
in the agreement after the word “sawn.” In other respects the 
descriptions were identical. 


There was much controversy onthe point as to whether, 
whatever the precise contract between the appellant and Iyer 
may have been, new terms were not, ov the occasion of this 
transfer, added to it, and the stipulation made then, if not before, 
that the sleepers supplied should conform to the specification of 
the Railway Company. 


The question turns upon the two letters following dated res- 
pectively the 16th and 21st June 1905, andithree paragraphs from a 
letter of Arbuthnot & Co, dated 23rd of the same month, coupled 
with the evidence of F. S. Arbuthnot on the point at page 191, 
line 12, of the Record. The letters are as follows :— 


“Madras, 16th June 1905. 
“Mr. Aga Mahomed Khalee: Shirazi, 
“ 36-37, Ungappa Naick Street, 
“ Madras, 
t Dear Sir, 


_ Weare in receipt of your letter of to-day’s date enclosing 
“ original letter from M. Chinnappa Iyer from which we note 
é that he has transferred to you his contract with the Madras 
“ Railway for 1,500 sleepers 12’ x12"x 7", for which he has cou- 
“ tracted with us at Rs. 170 per ton, landed Madras, ‘To this 
“ we agree, on condition that you send us by return your cheque 
“ for the deposit due, Rs. 8,925, all other terms and conditions 
“as mentioned in our various lettersto M. Chinnappa Iyer, 
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“ You ask us to allow interest on the deposit, but this is qnly 


“ granted to our two very large contractors, and on account of 
“ the troubles which M. Chinnappa Iyer has given us over this 


. “contract we are not disposed to make an exception in his 


“favour. As, however, the contract is now transferred to you, 
“ as a special case we agree to allow you interest on the deposit 
“at the rateof 5% per annum, but on the condition only that each 
“ shipment of sleepers arriving for you is paid for in full im- 
“ mediately on arrival. 


“ Yours faithfully, 
“ Per pro. Arbuthnot & Co, 
“ (Signed) F. S. Arbuthnot, 
i “ Agents, B., B. T. C. (Ltd.) 


“ 3637, Ungappa Naick Street, 
“ Madras, 21st June 1905. 
“ To. 
u Messrs. Arbuthnot & Co., 
“« Agents, B. B. T. C., Limited, 
“ Madras. 
‘Dear Sirs, 


“In your letter of the 16th instant you said that the terms 
“and conditions are as mentioned in your letters with Mr. M. 
“ Chinnappa Iyer. On my enquiry he said that the conditions 
“are this, ze. the teak sleepers of 750, 12’x 12x 7” should be 
“ delivered in the month of October, and the remainder of 750 
“in Marchnext. The same should be taken delivery within a 
‘month, ifit exceeds a month, an interest of 9 % should be charg- 
“ed. The teak sleepers must be delivered as per Railway 
“specification which wassent to you by Mr.M. Chinnappa 
“ Iyer, dn-interest‘of 5 % mnst be allowed on deposit money. On 
“ these‘conditions I herein enclose you a cheque on Chartered 
Bank of India, Australia, and China for Rs, 8,925 (eight 
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‘thousand nine hundred and twenty-five). An early reply with 
“ the receipt is solicited. 
“Tam, Dear Sirs, 


“ Yours faithfully, 
(Signed)—Mahomed Khaleel Shirazi. 
« Madras, 23rd June 1905. 


“ Mr, Aga Mahomed Khaleel Shirazi, 
. “ 36-37, Ungappa Naick Street. 
“ Madras. 
“ Dear Sir, 
“We arein receipt of your letter d/ 21st instant enclosing a 
“ cheque on the Chartered Bank of India, Australia, and China for 
“ Rs. 8,925, which has been placed to the credit of your account 
“asa deposit against the order of M. Chinnappa Iyer (now 
“ transferred to you) for 3,500 sleepers 12’x12"x7" at Rs. 170 
«“ per ton landed Madras. 


“ As regards the terms of delivery M. Chinnappa Iyer is 
“under a misapprehension. We have never undertaken to 
« deliver 750 sleepers in September and 750 in March next, nor 
“ could we under any circumstance bind ourselves to deliver the 
“ sleepers precisely in the months specified by you. We have, 
« however, informed: our friends of the delivery which would 
“ suit you best. 


« As regards other terms, the passing of our friends the 
“ Bombay-Burmah Trading Corporation, Limited, either at 
“ Rangoon or Moulmein (whichever port shipment may be 
« made from) is as usual final as regards both measurement and 
« quality. No exception is ever made to this rule.” 


Mr. Arbuthnot’s evidence is in substance to the effect that 
he considered the third paragraph of this letter of the 23rd of 
June a contradiction of the statement contained in the letter to 
which it wasa reply as to the obligation to deliver sleepers accord- 
ing to the railway specification, but not as a contradiction of Lyer’s 
allegation that the specification had been sent to him. The evi- 
dence of this gentleman on this point cannot be regarded as satis- 
` factory; but having regard to the view which their Lordships have 
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taken as to the true nature of the implied warranty to be imported 
into the written contract, the point so much discussed is, they think, 
as alreay stated, irrelevant. There is not and cannot be any 
pretence for the suggestion that the sleepers supplied were in 
fact either in conformity with the specification, or were reason- 
ably fit to be used as sleepers of the dimensions specified by the 
Madras Railway Company. 


Of the 748 sleepers delivered by the appellant on the 8th 
of September no less than 593 were rejected by that Company, 
and of the 600 delivered on the 9th of December 1905 no less 
than 513 were rejected, and as to the balance of the 1,500 the 
contract was rescinded by mutual consent. 


The real defence, therefore, of the appellants is rested upon 
the alleged fact that the sleepers delivered were passed by the 
two expert persons they employed for the purpose in the impar- 
tial and honest exercise of their judgment. 


On examining the evidence of these witnesses, James 
McGeorge and William Pyne, however, it clearly appears that 
they did not correctly appreciate the position in which they had 
been placed, or the true nature of the task they were appointed 
to perform. They were in truth constituted judges or arbitra- 
tors to decide upon a matter in which the interests of the two 
contracting parties were in conflict. They were the employees of 
one of these parties. That would render their task all the more 
delicate and difficult, and would make it all the more incumbent 
upon them to take care to avoid even the appearance of inj as- 
ticetothe respondent. Well, in the first place Mr. McGeorge had 
scarcely had skill and experience sufficieut for the work he was 
put todo. Audin addition neither he nor his colleague was ever 
supplied with the materials necessary to enable him to doit. He 
never saw the Specification “A.” He said he did not think he 
ever saw a “Railway Contract for Sleepers.” Pyne, the other 
witness, who was both skilled and experienced, was left in the 
same state of ignorance as to the contract. He never saw the 
specification, nor does he appear to have ever been informed what 
were the terms of the respondent’s contract with the appellants. 
At the bottom of page 130 he says, “ Masters informed me as to 
“ dimensions and time for delivery. We had logs in stock, I had 
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“simply to go round and make suitable logs.” At foot of page Bombay 


131 he is reported as having said: “I applied the same process of Coro 
“examining them as I did to them in ordinary course of business.” tion, Ld. 
And iu reply to questions put to him by the Chief Justice he Aga ho: 
further deposed : “When I approached inspection I did so from med. 
“ the.point of view of passing goods in the ordinary routine of 
t business as fit to be sent out.” The Chief Justice finds that 
these men acted honestly according to the best of their skill and 
judgment. That may be so, but that is not the point. The point 
is that they never appreached the question they had to determine, 
namely, the conformity of the goods supplied with the contract 
under which they were supplied. They never applied their 
minds to this, They merely determined that the sleepers were 
fit to be sent out as the manufacture of their employers. There 
was not, therefore, any “passing” of the sleepers withia the mean- 
ing of the contract, and the contention of the appellants on this 
appeal that there was such a “passing,” in their Lordships’ 
view, entirely fails. 
They accordingly think that the decision appealed from was 
tight and that this appeal should be dismissed, and they will 
humbly advise His Majesty accordingly. 
The appellants must pay the costs of the appeal. 
Budd, Fohnson and Fecks—Solicitors for appellants. 


Douglas Grani—Attorney for respondent. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY ` 
COUNCIL: 


(ON APPEAL FROM THE HIGH COURT OF JUDICATURE, BENGAL. ] 


Present :—Lord Macnaghten, Lord Robson, Sir Arthur 
Wilson and Mr. Ameer Ali. 


Purna Sashi Bhattacharji and others .. Appellants? 
t v. 


Kalihan ai Chowdhuri ard others .. Respondents. 


Hindu Law—Succession—Deed altering mode of succession—Test. 
Two brothers, Hindus, subject to the Dayabhagha law, executed a 
document by which they purpórteq to provide for the permanent devolution 


s ath May IogII. 
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Purna Sashi of their respective properties in the direct male line including adopted sons, 
Phattacharji with the condition that in case of failure of lineal male heirs in one branth 
Kalihan the properties belonging to that branch should go to the other, subject to 
Rai Chowd- the same rule; and only jin the absence of male descendants in the 
dhuri. direct line in either branch were the properties to go to female heirs or 
their descendants. Æeld, on a construction of the document, that it could 
not be constrned to be a gift to the son of the executant defeasible in the 
event of his death without male issue; that the sole intention of the exe- 
cutants was toalter the rule of succession in their family which they had 
power to do and that the instrument was consequently void.] Tagore v. 

Tagore 1 followed.] 


The question in all these cases is not whether the gift over was ` given 
in the event which happened afterwards but whether it was good in its 
creation. 


Appeal from a decree of the High Court at Calcutta, dated 
the 14th of March 1906, which reversed a decree of the Subordi- 
nate fudge of Tipperah, in Bengal, dated the 16th April 1903. 

DeGruyther K.C. and Ross for appellants. 

Burkmaster K.C. and Parikh for respondent. 

The Judgment of their Lordships was delivered by - 

Mr. Ameer Ali —This is an appeal from a judgment 
of the High Court of Bengal, dated the s4th of March 
1906, reversing a decision of the Subordinate Judge of Tipperah ; 
and the only poini for determination, turns upou the construction 
of a document executed in 1868 by two brothers, Krishna 
Kishore Chowdburi and Naba Kishore Chowdhuri, subject to 
the Dayabhaga School of the Hindu Law, by which they pui- 
ported to provide for the permanent devolution of their respective 
properties in the direct male line, including adopted sons, with 
the condition that in case of failure of lineal male heirs in one 
branch the properties belonging to that branch should go to the 
other, subject to the same rule ; aud only in the absence of male 
descendants in the direct line in either branch were the properties 
to go to female heirs or their descendants. 

Krishna Kishore died in June 1868, leaving him surviving, 
besides a son named Ananda Kishore and a daughter Durga 
Sundari, his brother Naba Kishore and their mother Kalitara. 
Ananda died in 1872 without any ‘issue and Kalitara in March 
I9QO£.. 

‘The plaintiffs, who are the sonsof Durga Sundari, instituted 
this suit on the 29th of July rgor against Naba Kishore, claiming 
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ag next i a, their maternal uncle, the proper- Purna Sashi 
§ next reversioners to Ananda, their ma l ; prop Bhattacharj 


ties which originally belonged to Krishna Kishore and after him ow 
to Ananda, and which had since come iato the possession of the MEN 
defendant (Naba Kishore.) i 


Naba died shortly after the institution of the suit, and his 
` sons; the present respondents, were then brought on the record 
in his place as his legal heirs and representatives. 


The plaintiff’s case is that, notwithstanding the rules laid 
down by the two brothers in the instrument of 1866, which they 
contend to be invalid under the Hindu Law, on the death of 
Ananda Kishore, the properties descended to his grandmother 
Kalttara, who held them as a life tenant until her death, and 
that on her decease Ananda Kishore’s estate devolved on them 
as his next reversioners, 

The defendants’ contention is that under the instrument of 
1866, on the death of Ananda Kishore, the properties forming 
the subject-matter of the present litigation passed to Naba, and 
on his death to the respondents in this appeal. 

It appears that in 1862 one Tripura Sundari, the widow of 
Ishwar Chandra, paternal uncle of Krishna and Naba, conveyed 
to them jointly her interest in the properties belonging to her 
deceased husband ; the plaintiffs claim to recover in this suit the 
slaareof Krishna in these properties also. Tripura, who was 
joined as defendant to the action, died after the trial inthe first 
court, 

With regard tothe main issue in the case, wz, the coa- 
struction of the instrument of 1866, the Subordinate Judge held 
in substance that the provisions therein contained, regulating 
the perpetual descent of the properties of the two brothers in the 
lineal male line were in contravention of the rules of Hindu Law 
and were consequently invalid; and that the plaintiffs were 
entitled to recover the properties in suit, save certain items re- 
garding which there isno question in this appeal. He accord- 
ingly made a decree in favour of the plaintiffs; but disallowed 
their claim for account against the respondents. 


The High Court on appeal, came toa different conclusion. 
It considered that, under the circumstances that had actually 
happened, Ananda Kishore had obtained under the instrument in 
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Purna Sashi question an absolute estate defeasible in case of death withopt 
: Bhattacharji 


v. male issue. 
Kalihan Rai . 
Chowdhuri. The real gist of the judgment is contained in the following 


passages :— 


u Turning then to the questions what might be the „exact estate which 
Ananda Kishore obtained upon the death of Krishna Kishore. and to whom 
the estate devolving upon him would go upon his death without any male 
issne, it seems to us that if we could confine our attention simply to para- 
graphs (1) and (3) of the Will we should have to hold that Ananda Kishore 
obtained an absolute estate of inheritance, and that even if he died without 
male issue, as he did in this case, his legal heirs, whether male or female. 
would succeed. But reading those patagarphs with paragraphs ‘(2), (4) and 
(8) as they must be so read in order to ascertain what the true intention of 
the testators was, we think that though he obtained an absolute estate, yet 
such estate was defeasible in case of his death withont maje issue, with a 
provision in that event for his widow and daughter. 


And again :— È 


“It may no doubt be said that there was no gift in this case by Krishna 
Kishore and Naba Kishore in favour of any of their descendants, and that 
the document merely declares their rights in future and that such rights 
must therefore be regulated by the ordinary Hindn Law, But it 
will be observed that so far as Krishna Kishore was concerned, his 
son Ananda Kishore was then born and it may be taken that he 
had before his mind that individual at least; and hence the bequest shonld 
be taken to be jn favour of Ananda Kishore and such other sonsas might 
be born to him thereafter and their male descendants. We are concerned 
in this case with Ananda Kishore alone and the estate left hy him; and so 
far as he was concerned, as alreedy indicated, it may be taken that there 
was a valid gift in his favour subject to the limitation prescribed.” 


Their Lordships regret they cannot concur in the view 
expressed by the learned Judges of the High Court as to the 
meaning and intent of the parties executing the instrument. It 
is called a Will, but the preamble states the object for which it 
is executed. 


“u Whereas,” it says, “ body is mortal, it is impossible to say 
what may befall at what time, and as ruin may ensue from dis- 
putes relating to the shares arising in future amongst son, daugh- 
ter, daughter’s son, and childless widow, unless some rvles are 
regularly framed, and it has accordingly become necessary to pre- 
scribe a set of rules in that behalf, and hence the rules mention- 
ed below are laid down ; these shall become operative and come 
into force on our death,” - 
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, This preamble may rightly be regarded asthe key to the Distinct 
policy of the document, and so far as it goes there does not appear 
to be any intention on the part of the executants to make any Kalitan Rai 
gift. The whole purpose in view wasto keep the property in 
the lineal male line, and with that object rules were framed to 
prevent its devolution to female heirs and male heirs connected 
through them. 


The first paragraph declares that the executants, their sons, 
grandsons, and “other heirs” shall take the properties “in the 
manner stated below,” that is, subject to the restrictions imposed 
in the document “in equal shares,” and that none will have the 
power of making the shares unequal. 


Paragraph 2 is in these terms :— 


“If one of us two, or his son be living and the other or his son be not living: 
then the said surviving person or his son ghall get all the moveable and immoveable 
properties left by the deceased, with rights of ownership. A sonless widow or daughter 
or daughter’s son shall have no sort of right or title to and any corgcern whatever 


with that property, but shall only get during their life-time, food and clothing, &c,, 
as is provided in the 5th paragraph.” 


Paragraph 3 declares that the sons and grandsons of the 
executants shall have full power to deal with the properties “left 
by them in any way they wish in their rights as full owners.” 


Paragraph 4 provides that only on failure of male progeny 
in the direct male line of either of the executants, widows, or 


daughters, or daughters’ sons are to get shares “ according to the 
Shastras.” 


Paragraphs 5 and 7 make provisions for the maintenance of 
widows and daughters. 


Paragraph 6, which relates to the guardianship of any minor 
son left by either of the executants, is immaterial. 


Paragraph 8 defines the word utra, used in the document, 
that— 


“ It shall mean son, son’s son, son’s son’s son, and adopted son and his 
son, &c., being male issues, and the words written in,this Will are to be 
taken in their plain sense, and not in any distorted far-fetched sense,” 


And they declare finally that— 


« The rules that we two uterine brothers prescribe by this Will as þe- 


tween ourselves shall continue to prevail, and be operative down to our sous, 
grandsons, &c., successively.” 


Purna Sashi 
Bhattacharji 
v. 


Kalihan Rai 
Chowdhuri. 
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Throughout the instrument there is no indication of an in- 
tention to make a gift to any person; whilst paragraph 4 clearly 
shows that the “sons and grandsons” who took the properties 
left by the executants acquired them as “full owners.” There 
was no restriction on their powers to deal with such properties 
in “any way they wished.” But, although they acquired the 
estate as absolute owners, it was not to descend in the legal 
channel according to the prescriptions of the Hindu Law, but in 
accordance with the rules framed by the executants with the 
avowed object stated in the preamble. , It was only on the in- 


definite failure of male issue in both branches that the female 


heirs or their descendants were to receive the shares prescribed 
for them in the Skhastras. 


This is the general policy of the instrument. It was clearly 
intended to vary the rule of Hindu law, and to control the de- 
volution of the properties until the indefinite failure at some 
remote period of the malelineof both brotbers. That such an 
attempt to alter the mode of succession prescribed by law is illegal 
?s enunciated in the clearest terms in the judgment of this Board 
ia the Zagore Caset. As their Lordships there observe :— 


“Inheritance does not depend upon the will of the individual owner; 
transfer does. Inheritance isa rule laid down (or in the case of custom, re- 
cognised) by the State not merely for the benefit of individuals, but for 
reasons of public policy. ; 

lt follows directly from this that a private individual, who attempts by 
git or will to make property inheritable “ otherwise than the law directs, 
is assuming to legislate, and that the gift must fail, and the inheritance 
takes place as the law directs. This was well expressed by Lord Justice 
Turner in Soorjeemony Dossee v. Denobundoo Mullick 2: « A man cannot 
create a new form of estate or alter the line of succession allowed by law, for 
the purpose of carrying out his own wishes or views of policy.’ ” 


The learned Judges of the High Court had present in their 
minds the difficulty of reconciling the acquisition by each indi- 
vidual male descendant of full rights of ownership in the proper- 
ty that descended to him with the restraint imposed on its de- 
volution. And, therefore, to give effect so far as possible to the 
intention of the executants th-y considered that the absolute 
estate Ananda acquired “ was defeasible in the event of his death 
without male issue.” Ifthe attempt to interfere with the course 
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of descent according to law is to be regarded as a condition of Ton a 
defeasance, it was applicable not merely to the case of Ananda, v. 

but to the case of every male descendant who happened to leave Kati an : 
no male issue; and its application might have been postponed 

for an indefinite period. Their Lordships are not aware of any 

authority to warrant sucha provision. Noris thereany need for 

the contention that under the instrument in question there was a 

devise in favour of Ananda, with a gift over to Naba Kishore, 

the uncle. As the Subordinate Judge very properly observes in 

his judgment “the question is not whether the gift over was 

goodin theevent which happened afterwards but whether it was 

good in its creation.” 


It is clear from the document that if there was any idea at 
all in the mind of Krishna Kishore of a gift over in favour of 
Naba or his male descendants, it was dependent ou the contin- 
gency of the indefinite failure of male issue in his own line. 
At the time the document was executed there is no reason to 
suppose that he contemplated that his son would die without 
issue, or that Naba would survive him. And therefore if it were 
assumed that a giftover was intended, it would be wholly jn- 
valid in view of the clear rule of law laid down in the Zagore 
Case, 1. 

Their Lordships, however, have no doubt that the sole 
intention of the executants in this document, as they expressly 
avowed i in the preamble, was to alter the rule of succession in 
their family which they had no power to do. 


In their Lordships’ judgment the plaintiffs are entitled toa 
decree for properties in respect of which their claim was allowed 
by the first court. The High Court disagreed with the Sub- 
ordinate Judge on the question of the liability of the respondents 
to render accounts. It held that, if the plaintiffs were entitled to 
a decree in the action, they would also be entitled to an account 
from the defendants as legal representatives of Naba Kishore, 
their father, for the rents and issues of Ananda Kishore’s estate 
whilst in his hands. ‘There can be no question that this is the 
right view. 

Their Lordships are of opinion that the judgment and de- 
cree of the High Court should be set aside, and that of the first 


I. (1872) L.R. I. A., Sup. Vol. 47, 
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Purna Sashi - i i i i iabili 
Bhattacharji court restored, with a modification declaring the liability of the 


Kalihan Rai 
Chowdhuri. 


Hanifun- 
nisa 
v. 
Faiz-un- 
nisa, 


respondents as legal representative of their father, Naba Kish- 
ore, to account for the period the estate left by Ananda Kishore 
was in Naba Kishore’s hands. There should also be a declara- 
tion that the rights of the parties which have come into existen- 
ce since Tripura Sundari’s death, in respect of the properties 
conveyed by her to Krishna Kishore and Naba Kishore in 1862, 
shall not be affected by the result of this case. 


The respondents wil pay the custs of this appeal and of the 
proceedings in the High Court. 7 


And their Lordships will humbly advise His Majesty 
accordingly. l 


Solicitors: 7. Z. Wilson & Co. for appellants. 
Solicitor: W. W. Box for the respondents. 


— 


IN THE E COMMITTEE OF THE PRIVY 
COUNCIL. 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT ALLAHABAD.] 


Present :—Lord Macnaghten, Lord Robson, Sir Arthur 
Wilson and Mr. Ameer Ali. 


Hanif-un-nisa and another aie Appellants * 
ws. (Defendants) 
Faiz-un-nisa and another re Respondents 
(Plaintiffs). 


Evidence Act, S. 92 (6)—Sale deed—Evidence that no consideration was 
intended to pass. 


Evidence is admissible to show that consideration for a deed of sale was not 
intended to pass. 

Appeal from a judgment and decree of the High Court of 
Judicature for the North-Western Provinces at Allahabad dated 
r7th April 1905, which reversed a judgment and decree of the 
Additional Subordinate Judge of Aligarh dated the sth November 
1902. 

W. A. Raikes for the appellants. . 

L. De Gruyther K.C. (B. Dube with him) for respondents. 

* lth February, 1911, 


PART XXIII] THE MADRAS LAW JOURNAL REPORTS. 1127 


i The judgment of their Lordships was delivered by 


_ Lord Maenaghten:—Their Lordships think the decree appeal- 
ed from cannot be sustained. They are of opinion that the pro- 
per course will be to remit the case to the High Court to be dealt 
with on the evidence, and they will humbly advise His Majesty 
accordingly. The costs of the further hearing will be costs in 
the cause. As the appellants have been successful upon the point 
of law, they will have their costs of the appeal incurred in England. 





IN THE JUDICIAL, COMMITTEE OF THE PRIVY 
COUNCIL. 
[ON APPEAL FROM YHE CHIEF CoURT cr LowER BURMA- j 
Present :—Lord Atkinson, Lord Robson, Sir Arthur Wilson 
and Mr. Ameer Ali, 


G. W. Davis : he Appellant * 
[A ; , ( Defendant) 
Maung Shwe Go , aa Respndent 
(Plaintif). 


Contract Act, S. 16 A—Undue influence—Onerous iransaciion—Evidence 
—Appreciation—Conflicting story.as to a vital issue of fact. 


_ Eveu though the bargain was onerous their Lordships did not refuse 
specific performance, there being nothing to show that it was unconscionable. 


In dealing with a case where parties are at issue on a vite] question of 
fact—e. g., as to the terms of an agreement—the safe principle is to consider 
which story fits in with the admitted circumstances. 

Appeal from the appeliate decree of the Chief Coifrt of Lower 
Burma, dated 11th May 1909, reversing that made by its original 
side dated 18th February, 1908. 


L. DeGruyther, K. C., and Zddds for appellant. 
Patlhache, K. C., and Folly for respondent. 
The judgment of their Lordships was delivered by 


Mr. Ameer Ali :—This appeal arises out of an action brought 
by the plaintiff-respondent in the Chief Court of Lower Burma 
in the exercise of its Original Civil Jurisdiction to enforce the 
specific performance of an agreement alleged to have been execu- 
ted by the defendant-appellant on the 4th of April 1906, andin 
the alternative for damages. 


* 14th June 1911, 


Hanif-un- 
nisa 
1. 
Faiz-un- 
nisa. 


Davis 
D 
Maung 
Shwe Go, 


Davis 


Manig 
Shwe Go. 
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The first court dismissed the suit “being unable to hold that 
the agreement set up had been proved.”. The Chief Court on 
appeal has arrived ata totally different conclusion ; it has found 
that the document was signed by the defendant, and it has accor- 
dingly reversed the decision of the first court, and decreed the 
plaintiff's claim. The defendant has appealed to His Majesty in 
Council and the only question for determination relates to the 
genuineness of his signature on the agreement in suit. 


Although the parties are at issue on this, the vital anti in 
the case, there is otherwise singuiar urfanimity on the general 
facts. In the conflict of opinion between the Courts in Burma, it 
seems necessary to their Lordships to examine the admitted facts 
and circumstances as:furnishing the safest guide to correct conclu- 
sion. 


When the defendant in rgər acquired the land regarding 
which he is said to have executed the agreement, he was, on his 
own admission, in pecuniary difficulties. He had bought the 
land, which was mostly waste and undeveloped, with money bor- 
rowed on its mortgage. In 1905 he was undoubtedly in difficul- 
ties; one creditor appears to have taken out execution, the 
principal mortgagee was pressing for re-payment, and although, 
according to his statement, even at that time, he had received 
good offers for the property, they had all fallen through, as each 
time he had increased his price. It was in these circumstances that 
he applied to the plaintiff for accommodation. The arrangement 
entered into, as one of the learned Judges in the Chief Court 
observes, was onerous even for Burma. The defendant was to 
obtain Rs. 50,000 from the Bank of Bengal on the credit of the 
plainiiff ; he was to draw, in conjunction with a Burmese broker 
Ba Pe or Hpay, who appears only to have lent his name fora 
small consideration, five bills for Rs. 10,000 each, payable at three 
months after date iu favour of the plaintiff, who was to endorse 
them over to the Bank of Bengal, to enable the defendant to get 
them discounted by the Bank. For this accommodation he was 
to pay the plaintiff interest at the rate of 6 per cent. on the 
amount of the bills. 

This arrangement was duly carried into effect on the 30th 


September 1905; the defendant drew five bills and received. from 
the Bank Rs. 50,000, less its charge for discounting.. On the 
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same date he executed in favour of the plaintiff, as security for 
the money he had received,a mortgage on the land binding 
himsélf to repay the amount in three months. 


The bills fell tide on the 2nd of January 14906. Admittedly, 
the defendant was not in a position ta meet them nor to pay the 
interest for which he had made himself liable to the plaintiff. 
He was still unable or unwilling to sell the land which, so far as 
can be judged from the record, was his only asset.’ Under the- 
circumstances, there appears to have been no alternative left for 
him but to obtain from the plaintiff a renewal of the bills. The 
plaintiff assenting, the bills were accordingly renewed for another 
three months on the same terms as before. As the plaintiff had 
to meet the interest charged by the Bank on the renewed notes, 
the defendant executed in his favour a promissory-note (Exhibit 
E) for the interest due to him and the interest which he paid or 
for which he made himself liable to the Bank of Bengal. ‘These 
bills were drawn on the 3rd of January and were dueonthe 6th 
of April following. It is abundantly clear on the evidence that 
before the due date arrived, the plaintiff began pressing for set- 
tlement. His own evidence is distinct on the point and is substan- 
tially corroborated by the defendant’s witnesses. 


_Ma Mi, a Burmese lady, who is stated to be the adopted 
danghter of the defendant, and her friend Ma E Byu, a female 
broker, both say in substance that they, on several occasiuns, 
went to the plaintiff when he told them the interest ‘on the bills 
was mounting up and that the defendant shouid be advised to 
pay-up within the three months or r let him “ have the land for a 
lakh.” 


The jetter of the 14th February 1906 (Exhibit F) wasa re- 
quest to the defendant to call at the plaintiff’s office “on receipt,” 
as he wished to'see him urgently. The plaintiff states, and it is 
not denied, that it was with regard to payment. (Exhibit G), 
which bears date the 3rd of March, is a peremptory demand for 
payment by the sth of March of the promissory-note (Exhibit E), 
in default of which legal proceedings were threatened. Although 
there is no definite statement asto what actually took place 
between the 3rd and 30th March, there can be little doubt upon 
the general evidence that during this interval whilst the plaintiff 

+ 4 e 


Davie 


Maun g 
Shwe Go. 
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was pressing for his money the defendant was equally anxious 
for time. : 


The defendant has produced two Ce dated the 31st and 
3oth March, respectively (Exhibits Nos. 3 and 4), Exhibit 
No, 4 is addressed by him to the plaintiff and is in these terms :— 


“I write to ask you if you are willing to keep the Rs.50,000 
on my property the Zainganaing grant for six months longer if I 
pay you all money due on receipt and the interest on’ the 
Rs. 50,000 every three mouths in advance. Please let me know 
by letter without delay, ” e 


Exhibit No. 3 purports to be a reply to Exhibit No. 4 written 
by Ba Pe as follows :— 


“As you requested I agree to wait for the principal of 
Rs. 50,000 povided. if you will pay up all the due interest, say 
about three months. Please let mè know as soon as possible.” 


How Exhibit No. 4 came to be produccd by the defendant is 
not clear. The plaintiff does not appear to have been asked about 
these two letters, but their Lordships have little doubt on the 
evidence of Ba Pe or Hpey that the defendant did in fact write 
Exhibit No 4, and received the reply, Exhibit No. 3, writ- 
ten by Ba Pe probably with the knowledge or acquiescence of the 
plaintiff. Admittedly, however, nothing was done to carry out the 
arrangement suggested by the defendant in Exhibit, No. 4. 


The material divergence between the parties begins at this 
stage, The plaintiff says he was not willing to renew the bills 
unless the defendant agreed that on failure to meet them a third 
time the property should be conveyed to him fora lakh of ru- 
pees, that he accordingly sent the broker with Exhibit H, for the’ 
defendant to sign, that it was brought back to him. with the de- 
fendant’s signature, and that thereupon he renewed the bills 
taking a promissory-note (Exhibit.J), as before, for the -interest 
due to himself and tothe Bank. His evidence regarding the 
instructions to the broker is very clear. He says :— 


-“ Finally, I sent a letter by the broker for signatue by Davis 
on the terms that I would not renew the hundis unless he signed 
the letter. ‘This is the letter which I sent, (Exhibit H). I accept- 
ed the proposal in that letter.” 
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: (“2 evidently isa misprint for “he.”) Then the plaintiff 
goes on :— 
l “I would not have renewed the hundis on any other terms. 
After Davis had signed I renewed the hundis. These are the 
fresh hundis then given... .The second set were returned to me 
after, I endorsed the third. I had to pay interest on the third 
lot, and I got from Davis this pro-note for interest (Exhibit J) as 
he could not pay me in cash. Nya Bwaand his daughter told 
me he could not pay cash.” 

In cross-eXamination he added :— 

“T told Nya Bwa that I told him to tell Davis that I would 
only renew the hundis if the agreement was made for a lakh. I 
sent the letter, (Exhibit H}, with Nya Bwa. I may have sent 
him to speak about it before that on an earlier day. I think I 
may. When I sent him to talk about renewal of hundis I sent 
him with (Exhibit H.) I sent"Nya Bwa to tell Davis that I 
would not renew the hundis unless he did sign. I only sent 
Nya Bwa once that day, the time I sent him with the ietter. He 
brought back the letter with Mr. Davis’ signature as it is now.” 

With regard to the instructions given to him by the plaintiff 
the broker, Nya Bwa states as follows :— 

“Shwe Go gave me this letter in his office and said: ‘If 
the letter is not signed the hundis will not be signed.’ I took 
this letter and the hundis, I took the letter to Mr. Davis at his 
house in Sule Pagoda Road. I went with Ko Ba Pe who also 
signed the hundis. Heis a broker. I found Mr. Davis in his 
house. I went inside and upstairs. His daughter Ma Mi was also 
present, I showed Mr. Davis the letter (Exhibit H). I told him 
‘if this is not signed, hundis will not be signed. We were all 
sitting round a round table. Mr. Davis then signed the letter ia 
my presence.” . 

He says further that afier the defendant signed,the docu- 
ment, he put his signature on it as witness, Whether the defen- 

_dant’s signature be genuine or not, the cro:s-examination of this 
‘witness shows clearly that there was ‘considerable discussion and 
a good déal of going to aud fro before the plaintif renewed thë 
bills. Nya Bwa says :— a My 

“The first tite I went and spoke about hundisabout igne 
ing hundis. Davis asked me to goto Shwe Go and get him to 


Davis 


Maong 
Shwe Go. 
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sign them. Herefused, and I went back and told Davis. I 
went back and told Davis, and said, ‘You ought to re-pay.’ 
Then I went and called Ba Pe to speak to Shew Go, to sign the 
hundis. I took Ba Pe to Shwe Go. It was not on this occasion 


. that the letter was written; I and Ba Pe had to go to Davis again. 


Before we went Ba Pe tried to persuade Shew Go to sign. Shew 
Go refused. So we, Ba Pe and I, went backto Davis and’ told 
him that Shwe Go would not sign. Davis said, ‘What is to be 
done? I have no money.’ I went back to Shwe Go and this let- 
ter (Exhibit H) was found (szc). Shwe Go brought it upstairs 
ready typed.” `. . ° 

Maung Ba Pe or Hpay, who Gaa E the delenda in 
drawing the bills, and whose name appears on the renewed bills 
also states that he had accompanied Nya Bwa when he went to 
Davis with (Exhibit H) and the “ Hundis.” The defendant and 
his adopted daughter, Ma Mi, deny Ba Pe’s presence on the oc- 
casion bills were brought. Their Lordships think that Ba Pe’s 
statement as to his having gone with Nya Bwa is more likely to 
be true than the denial of Ma Mi or of the defendant, for it must 
be observed that although the defendant does say that Ba Pe did 
not sign the hundis at the same time ashe did, and that he be- 
lieved he signed them afterwards, he does not say, so far as their 


_ Lordships can'see, thal be did so at any other place than his (the 


defendant’s) house. 

With reference to the alleged execution of Exhibit H, Ba Pe 
says as follows :— . 

“ There was first some conversations; it went on some time 
before he signed. Dayis agreed and signed because he thought 
that during the three months he would be abie to taise money on 
the mortgage. He said so, and I told him that money could be 
obtained. He did not ask me to borrow money for him, but after 


. -that I often met him, and we used to discuss whether he had got 


the loan or not. 
. ‘Fhe defendant, on the-other Hand, dently “denies the signa-. 


` tureon Exhibit H to be his. The defendant's story of the 


circumstances leading up to the renewal of the bill mist be given 
in his own words. He says:— 

“Early in April Nya Bwa came to me and eid hey wanted 
the hundis paid up and I said I was short of money. Nya Bwa 


loos 


LART XXIII; THE MADRAS LAW JOURNAL REPORTS. 1133 


produced this letter (Exhibit No. 1) I can’t be certain if it was 
wrkten there or not. I said “If you sign this it will be all right.’ 
I first altered ‘three’ and wrote ‘twelve. Then reading on I came 
to one lakh and said ‘ No, I wont sign anything like this. I will 
write another,’ and gave Exhibit No. 1 back tohim. It was 

“eventually left in my copy book. Then] wrote out Exhibit No. 
2. Iimade a fair copy ofit and gave it to Nya Bwa in a cover 
to take to Shwe Go.” 

With regard to Exhibit No. r, Nya Bwa says it is in his 
writing ; that he wrote it in Davis’s house on the 4th April, but 
he could not tell at what interview it was written. Exhibit No. 
I is in these terms :— 

Rangoon, 4th April 1906. 

“ My dear Ko Nyah Bwa,—If I not succeed within >> Ezelve 
months I agree to sell my Zainganine land to Shwe Go (ore a 
lakh of rupees. Try and settle ipon Shwe Go as his promise to 
advance more money if I require—Yours.” 


‘There can be little doubt that Exhibit No. r as drafted by 
Nya Bwa, represented what the plaintif wanted: The defendant 
says that.it was left behind in his copy-book when the broker 
took away the fair copy of Exhibit No. 2 to give to the plaintiff. 


Exhibit No. 2 is in these terms :— 

“ Dear Sir,—As I am not prepared to pay you the interest, 

. &e., due, beg that you will wait six months from this date. I 
will then pay you.the interest, and the two small bills I owe you. 
Should I fail to pay you then the interest I will agree to sell you 
the land at Pegu for whatever then is offered if you wish to pur- 
chase. I am offered now Rs. 2,20,000 and Rs. 2,40,000, but will 
not sell. My price is Rs: 3,00,000.—G.” 

‘The plaintiff swore he never received the letter, the copy of 
which (Exhibit No. 2) was read to him. Nya Bwa’s recollection 

‘about this document is hazy, and his statement certainly is not 
satisfactory. Speaking of Exhibit No. I he says :— ; 

“a Exhibit No. I is not signed. I don’t ‘think: Davis refused 
to ‘sign. -I think I-asked him to sign it. He must have 
signed this Exhibit No. r. I had forgotton all about it till I 
saw it. Davis did not refuse to sign Exhibit No.1. Hé may 
have signed a fait copy. If I see it I can say ifa fair copy was 
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written. I can say ihat a fair copy of Exhibit No 1 was made, 
but I cannot say who wrote it, whether I or Davis or Ba Pe. I 
can’t say what became of the fair copy. It will have been signed ; 
Iam not'sure. I don’t know if this letter, Exhibit No. 2, was 
written then or not. I cannot say and do not remember, if a fair 
copy of Exhibit No. 2 was given to me to take away.” 


The defendant’s case is that the bills were renewed on the 
basis of the arangement proposed by him on the 4th of April by 
Exhibit No. 2 and that his siguature on Exhibit H is a forgery. 


In dealing with a case of this kind in which the parties are 
at issue on a vital question of fact, the safe principle is to consi- 
der which story fits in with the admitted circumstances. Now, 
the defendant and his witnesses state that the next day, or the 
day after, he sent the fair copy of Exhibit No. 2 to the plaintiff 
by Nya Bwa, the same Nya Bwa brought to him a document 
which he was asked to Sign. “ Its terms,” he says, ‘ were some- 
thing like those in Exhibit H, it was an agreement to sell fora 
lakh.” In cross-examination he adds the document offered to 
him for signature was not Exhibit H ; “that had an eight- 
anna stamp, but was similar to Exhibit H in terms, and in the 
form of a letter; I think a little different in the heading ; it was, 
I think, ‘from Shwe Go, Dear Sir?” 


And again :— 
- “I threw the document down in disgust, on ‘the table, and 


went to the back. Then I came back and Nya Bwa read out the 
document in Burmese. Then he took it away.” 


Their Lordships will reserve till later their remarks on the 
statement that the paper shown to him was stamped. But it 
does seem difficult to conceive why or how a document which was 
“ something like” Exhibit H in its terms, was brought to the 
defendant for execution by the same broker who'had taken away 
his proposal contained in Exhibit No. 2, and onthe basis of 
which it was understood the further transaction was to take’ 
place, ot how it caine to be “presented to him without any: intto- 
ductory remark in the calm: mariner déscribed by him. 


The defendant's - story is that on réading that paper sö 
présénted to lity he became very angry, used strong language, 


_ tefused to sign it, and went to the back of the house. He was 
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called back, and when asked by his witness, the female broker, 
MaE Byu, as to the cause of his anger, he made the following 
statement :— 

“You don’t know what is written. IfI sign that and I die 
to-night my children would be beggars—would be robbed. Or 
if Shwe Go dies the same result. If Shwe Go cannot trust me I 
cannot trust him: I sent hima letter last night asking for six 
months. Ifhe will not wait go tocourt and I will get six or 
twelve months.” í 

Ma E Byu tells the story of what took place on that occasion 
in a slightly different form, but she introduces into it a state- 
ment made by Nya Bwato the defendant when he refused to 
sign the paper, which is of importance. She says that when 
Davis read the paper he became angry, banged about, and spoke 
about his throat being cut ; he then said ‘tlet him (méaning, 
presumably, the plaintiff) accept what I offered yesterday if he 
likes ; I am not a’ child, I won’t do like that.” “ After that” 
continues the witness “ Nya Bwa said, ‘itis for three months 
which is a long time; you will be able to make other arrange- 
ments; we will see that you are not cheated.” 

Ma E Byu goes onto say that the defendant, after he was 
called back, persisted in his refusal to sign the paper, and even- 
tually Nya Bwa took it, folded it up, and put it in his pocket. 


The suggestion is that although up to that time the plaintiff 
had clearly and admittedly not accepted the defendant’s 
“ offer” contained in Exhibit No. 2, he quietly and without demur 
or question consented to the renewal of the.bills on the defend- 
ant’s terms. He had all along been pressing forimmediate pay- 
ment of the monies that had already become due; he had been 
trying to get a definite, agreement from the defendant that if he 
did not meet his liabilities at the end of three months the property 
should be transferred for alakh. The defendant admits that " a 
lakh was the plaintiff’s limit.” Ma iwi, too, says that when she 
and Shwe Go (the plaintiff) had a talk about the sale of the land, 
he said “he thought it was worth’ about a lakh and that he 
would offer that but no more.” The evidence of Ma E Byu is to 
the same effect. She says Ma Mi, in her presence, told Shwe Go 
that the defendant had received an offer of a lakh and a half, on 
which the plaintiff replied; — 
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Davis “Who will offer 14 lakhs or 2 lakhs? He will be ‘lucky if 
Maung he gets a lakh. ‘Tell him to sell it for a lakh. Isaid ‘don't 
Shwe'Go. speak about 1 lakh. He would not sell for 14 net even for 
Rs. 2,20,00, he said he would not go below 3 lakh. Shwe Go said 

‘if he can get so múch he had better sell quick, why wait? 

Isaid ‘ He did not sell; what I can do? He said tọ Ma Mi ‘It 

is a long time and he has not paid interest, what is he doing? 

Ma Mi said ‘he will pay, he is looking ‘about him? Shwe Go 

said ‘ Very well, the sooner he pays the better as we have to 


pay interest.” 


And yet, without any objection or further discussion, the , 
plaintif, it is suggested, remained content with the proposal in 
Exhibit No. 2, to wait for six months for his interest, payment 
of which he had been demanding all the time, with a right of 
pre-emption at an indefinite price for above his limit. The sug- 
gestion seems hardly consistent with the admitted facts.. 


‘The statements of the defendant in cross-examindtion regar- 
ding Exhibit No. 2 are by no means satisfactory, and their Lord- 
ships are not prepared to say that the Chief Judge’s comment is 
alltogether unwarranted. 


The bills were admittedly renewed on the 6th April and 
were due on the gth of July following. Before the due date, 
however, on the 16th of June, the plaintiff wrote to the defen- 
dant a letter, (Exhibit K) in these terms :— i 


= “ I beg to inform you that since the death of my brother 
Maung Shew Oh on the sth instant, the nature of the circum- 
stances regarding our business has changed. So I wish you to 
bear in mind that you should not fail to fulfil your promise ac- ` 
cording to your letter dated the 4th April 1906. I expect you 
will strictly make good the promise on or before the appointed 
date.” 

The defendant admits receipt of this letter, but says he took ` 
that letter to refer to his letter of the 4th April which he had 
given to Nya Bwa. The terms of Exhibit K, however, in their 
Lordships’ opinion, are not consistent with those of Exhibit No. 
2, Exhibit K contemplates an early fulfilment of an undertaking 
or promise of an explicit character; whereas under Exhibit No. 
2 the defendant was not liable for any payment until 4th 
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‘October. Under Exhibit No. 2 the plaintiff had only an op- 
tion to purchase the land for whatever was then offered for it, 
which left it open to discussion andenquiry. There was nothing 
in it which could be “strictly made good.” 

Again Exhibit No. 2 contemplated that the relative 
legal position and rights of the parties should remain 
unchanged for six mouths, but admittedly when the hundis 
fell due on the goth July the bills were not renewed for 
another three months ; no document was executed for the interest ; 
and nothing was done by the defendant to keep matters in séatu 
quo. He admits that ‘sin the ordinary course the plaintiff would 
have wanted more hundis todo that.” The only explanation 
the defendant has to offer of the unusual course adopted is that 
he thought the plaintiff had taken up the loan himself. 

There was an interview between Shwe Go and the defendant 
after the bills fell due. Shwe Go says it was on the 11th of July 
when Davis told him he coulé not pay and asked him to pay. 
Whereupon the plaintiff said he had to pay and would pay, but 
that the defendant would have to abide by the conditions of the 
letter of the 4th of April to which the latter replied he would. 
The defendant admits the interview; he says Nya Bwa came to 
his daughter who spoke to him and he went and saw Shwe Go; 
that he told him he was short of money and could not pay the 
interest and asked him to pay it for him, to which the plaintiff 
agreed; and he adds “that was for a further renewal for three 
months.” Asa matter of fact, the bills were not renewed, nor does 
the defendant appear to have concerned himself any more with 
his obligation on them. They were paid off by the plaintiff on 
the 12th July, vtz., the day after the interview, with three days’ 
extra interest. R 

In their Lordships opinion neither the conduct of the de- 
fendant nor the acts of the plaintiff are consistent with the 
arrangement in Exhibit No. 2; they appear to be in accord with 
the agreement in Exhibit H which was substantiallyto the effect 
that if the defendant failed a third time to meet his liability on 
the bills for the payment of all interest thereon, the matter was 
to be treated as concluded, and that the land would be sold to 
him for the amotnt stated. 

What transpired shortly after is also of importance in the 
consideration of the case. Four weeks later the defendant wrote 
to the plaintiff for a loan of Rs, 1,000, which he said he urgently 
needed for the funeral of his wife. In the latter (Exhibit L) he 
mettioned that he had sold his Pegu lands for Rs. 3,00,000, and 

* 
5 e 
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that the loan would be repaid on receipt ofthe earnest-money on 
the following Friday. There is no reference, however, either‘to 
the liability on the bills and the promissory notes which, accor- 
ding to his story, were outstanding, or to the plaintiff's pre-emp- 
tional right ander Exhibit No. 2. 


The plaintiffs reply, through his lawyer, was prompt, and 
significant. The letter (Exhibit M) dated the 1rth of August, 
stated that it was well-known to the defendant that he could not 
sell the land to others as he had contracted to sell to the plaintiff 
under whose instructions the writer had commenced drafting 
a conveyance more than a week before and warned the defendant 
that, unless he carried out his agreement, he would be sued for 
specific performance. He also demanded the name of the intend- 
ing purchaser. To this the defendant replied, through his 
solicitor, on the 13th of August, denying any such agreement, 
But the writer adds: “our client did offer to Sell, but your client 
will not agree to pay the price.” "Their Lordships’ attention has 
not been called to any evidence in support of this statement. 


After some further correspondence between the lawyers on 
the two sides, this suit was launched on the 17th of August. 


So far the admitted facts and circumstances point to one 
conclusion. The facsimiles of two admittedly genuine signatures 
of the defendant, together with the facsimile of the disputed 
signature, are on the record, and their Lordship have had an 
opportunity of examining them. With reference to the latter 
the signature on Exhibit H), the defendant says as follows :— 


“From the signature alone I would not be able to swear 
whether it was mine or not. The flourish of the ‘D,’ however, 
goes further to the left than mine generally do. Exhibit No. I (3) 
I have flourished a little more than usual.” 


The Judge in the Court of first instance says that he had 
examined it carefully and that it revealed no obvious signs of 
forgery except that there was a mark of double writing or correc- 
tion in the second of the three initials which occurred below the 
name. Nor do their Lordships perceive any difference between 
the admitted signatures and the disputed signature. 


The mark of double-writing to which the learned Judge re- 
fers might be purely accidental; in their Lordships’ judgment 
much importance cannot be attached to it. But his finding does 
not show that he had formed, on a- comparison of all the admit_ 
ted signatures of the defendant with the disputed signature, a 
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dacided opinion that it wasa forgery, for, in summing up the 
case, he expresses himself in these terms. 

“Tt seems, therefore, improbable that Davis would have 
agreed to sell his land for one lakh simply in order to induce 
Shwe Go to wait three months for the interest due—a sum of not 
more, than Rs. 5,000. On the other hand, it seems improbable 
that a man in the position of Shwe Go should commit or abet 
the commitment of forgery in order to obtain possession of the 
land mortgaged to him.” 

He seems to have been a good deal influenced in his view 
by the improbability of the defendant agreeing to sell the land, 
for which it was stated large offers had been made, for only a 
lakh and a temporary accommodation for a comparatively small 
sum. ‘The learned Judge appears to have overlooked that the 
whole question of the renewal of the bills was involved in whatever 
arrangement was arrived at on the 4th of April. The defendant 
had either totake them up or get them renewed, Had no 
arrangement been come to, an action on the bills would have jeo- 
pardised his prospects of selling the property to advantage, He 
evidently hoped, and probably was assurred by the brokers, that 
within the three months he would be able either to dispose of 
the land or raise money by mortgage. The evidence of Ma E 
Byu already referred to coupied with the statements of Nya Bwa 
and Ba Pe strongly confirms this view. 

Ma Mi admits that about the time when the bills were re- 
newed the plaintiff told her that he was “going to send-Nya 
Bwa with a document,” for the transfer of the land fora lakh. 
“There was a letter on the table before them with a stamp.” 

It has to be noted that the defendant, as well as his witnes- 
ses say the paper which was brought by Nya Bwa, and which 
Davis refused to sign, though in the form ot a letter bore a stamp. 
Nya Bwa swears he never saw any stamped agreement in the 
form of Exhibit H. Their Lordships think it is hardly likely 
that if a forgery was going to be perpetrated, the plaintiff or his 
agent after presenting a stamped agreement would forge the sig- 
nature on an unstamped paper. If the forgery was not successful 
on one stamped paper, another could have been as easily sub- 
stituted as an unstamped paper. The story about the letter that 
was presented to the defendant for execution being stamped 
seems due toa desireto give it additional colouring or is the 
outcome oł imagination consequent on the bills bearing stamps. 

Their Lordships have, after the most careful consideration 
come to the conclusion that the defence set up is not true, 
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But it has been strongly urged by Counsel on behalf of the 
defence that as a decree for specific performance is discretionary 
their Lordships, having regard to the onerous character of the 
bargain, should not affirm the decision of the Chief Court. In 
the absence of any evidence of fraud or misrepresentation on the 
part of the plaintiff which induced the defeudant to enter, into 
the contract, their Lordships see no reason to accede to the argu- 
ment. The bargain is onerous but there is nothing to show that 


` it is unconscionable: ‘The defendant knew all along that a lakh 


Haji Ashfaq 


Husain 


v. 
Lala Gauri 
Sahai. 


was the plaintiff’s limit; it is in evidence that he had frequently 
urged the defendant’s daughter to advise him to sell the land if he 
was gettiug a higher offer. Itis difficult to say under the circum. 
stances that he took an improper advantage of his position or 
the difficulties of the defendant: 

On the whole, their Lordships are of opinion that the decree 
of the Chief Court is correct and that this appeal should be dis- 
missed with costs and they will humbly advise His Majesty 
accordingly, 

Sanderson, Adkin, Lee & Eddts.—Solicitors for the appel- 
lant. i 
A, H. Arnould & Son—Solicitors for the respondent. 





IN THE JUDICIAL COMMITTEE OF THE PRIVY 


COUNCIL. 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURĘ AT ALLAHABAD] 
Haji Ashfaq Husain and others a Appellants* 
Ve ; 
-Lala Gauri Sahai .. Respondent. 


Limitation Aci, S, 4, Art.179—Joint-mortgage decree—Ex-parte decree 
set aside against one—New decree —Starting point of limitation—Practice— 
Procedure. 

A mortgagee obtained a decree against his mortgagors, ofwhom S was 
one, on 25-8.00 and it was made absolute om 21-12-0. S applied toset aside 
the decree against her which was ex parte. The application was granted. 
but finally a decree against her also was inade on 15-8-02, which was even- 
tually confirmed in appeal on 16-11-04. The decree-holder applied for an 
order absolute and for an order for sale on 15-12-05, but his application was 
granted only as against S, The decree- holder again applied on 21-12-05 for 
execution by way of'sale against all defendants. Held:—that the execution 
was not barred, astime-began to ran only from the date -of the last judg- 
ment, z. €., 16-11-04; (2) That the disinissal of the prior application of 15-2 05 
did not, operate as res judicata to the application of 21-1206, the latier being 
based upon the two orders absolute which were in effect one decree of the 
date of the latter order. (3)-That it might have been more in accordance 


* 11th November, I910, 
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with strict procedure if the court had set aside the whole judgment and 
had proceeded to retry the case against all the defendants. That the irregu- 
larity had worked no wrong and was of no real consequence. 

These were appeals against a judgment and decree of the 
High Court of Judicature for the North-Western Provinces at 
Allahabad, dated the 27th June 1907, reversing certain orders of 
the Subordinate Judge of Moradabad, dated the r1th April 1906 
and the sth "May 1906. 


DeGruyther, K. C., and Ross for appellants. 
Eddzs for respondent. 


Their Lordships’ judgment was delivered by 


Lord Mersey.—The substantial question in this case is 
whetheran application for the decree absolute obtained by the 
respondent for the sale of some property which had been mort- 
gaged to him by the appellants is barred by S. 4 of the In- 
dian Limitation Act. 1877. There is alsoa further question, 
namely, whether a similar application had not already been 
made to thecourt and dismissed on the. 27th November 1905) 
so asto make the present application res judicata, 


The litigation which has led up to this dispute has been 
very long, and it has been somewhat complicated, but the story 
can be told, for presant purposes, in a few sentences. 


The respondent was the holder of a mortgage of the interest 
of the appeilants and of a lady named Musammat Sakina in 
certain lands. Default was made in payment of the debt, and 
thereupon the respondent instituted proceedings for the recovery 
of the money. He also asked for a decree that if payment were 
not made the property should be sold. 


The present appellants put in defences but the lady failed 
to appear. The case was tried, and the defences were found to 
be untrue, whereupon a decree was pronounced against all the 
defendants, the judgment against thelady going by default of 
appearance. This decree was dated the 25th August 1900, and 
it was made absolute on the 21st December Igor. 


If nothing more had happened there should have been no 
difficulty about obtaining an order for execution of the decree. 
But before the decree absolute was made, namely on the roth 
Septemper 1900, the iady Musammat Sakina had bestirred her- 
self and had applied for a review of the judgement of the 25th 
August 1900 0n the ground that she had never been served with 
process. The lady’s application was refused by the Subordinate 
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Judge before whom it came. This was on the 13th May r19qz. 
The learned Judge did not believe her statement that she had had 
no notice of the proceedings and he was of opinion that she had 
been put forward by the principal defendant in the suit, the 
present appellant, Ashfaq Husain, in order’ to delay the 
execution. Musammat Sakina then appealed; and, her 
appeal was allowed, the court directing ‘that the decree 
passed ex-farte be set aside so far as the appellant, Mu- 
sammat Sakina is concerned,” and that the case should be 
reheard pon the merits asagainst her. This wason the 11th 
March 1902. The case was accordingly set down for rehearing 
and Musammat Sakina then pleaded that the plaintiff had re- 
ceived certain sums of money from her deceased husband on 
account of the mortgage debt for which he had not given credit. 
This defence of payment had not been put forward by any of the 
other defendants, and at the hearing Musammat Sakina was 
unable to support it by satisfactory evidence. - Accordingly 
judgment was given against her on the 15th August 1902, She 
then again appealed, but the High Court, agreeing with the 
Subordinate Judge that her witnesses were unworthy of credit 
dismissed her appeal. This was on the 16th November 1904. 
Nothing was paid and on the 15th February rgo5 the plaintiff filed 
an application against all the defendants in the action asking 
that the decree of the 15th August 1902 might be made abso- 
lute, and for an order for the sale of the property. To this the 
appellants filed'an objection alleging that the decree of the 15th 
August 1902 was passed against Musammat Sakina alone, and 
that the original decree of the 25th August 1900 passed against 
the appellants, “had become extinct” by operation of the 
Statute of Limitation. The objection was heard on the 27th No- 
vember 1905, when the Subordinate Judge held that the decree 
of the 15th August 1902 concerned Musammat Sakina only, 
and that therefore no order absolute could be made against the 
objectors on the basis of that decree. He also found that the 
plaintiff had already, namely, on the rst December Igor, ob- 
tained a decree against the objectors so that there were two 
binding decrees (namely, the decree against the objectors and 
the decree against Musammat Sakina) in respect of the same 
mortgage. The learned Judge therefore came to the conclusion 
that he could not help but disallow the plaintiff's application; 
and the application was accordingly dismissed. The learned 
Judge, however, made a decree absolute (dated the 27th Novem- 
ber 1905) against Sakina. Tater on, namely,.on the a2ist 
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December 1905, the plaintiff fled an application against all the Haji Ashfaq 
defendants for execution by way of saleof the property. This enn 
‘application was based on the decree, of the 15th August 1902, ares 
the 16th November 1904; the 21st December cor, and the oon 
27th November 1905, before mentioned. The present appellants 
filed an objection to this application on the 7th February 1906, 
alleging that they were no parties to the decrees of the rsth 
August 1902 and the a7th November 1905, and. that as to 
the decrees of 15th Augugust 1902 and 21st December 1901 they 
were time-barred. These are the facts, and the first question is 
whether the remedy against the present defendants is statute 
barred. The limitation applicable to the case is to be found in 
the 4th section ofthe Indian Limitation Act, 1877, which 
provides that every application made after the period of 
limitation prescribed therefor by the Second Schedule annexed 
to the Act shall be dismissed, although limitation has 
not been set up asa defence. The Second Schedule (No. 179 
provides that the time for an application for the execution of a 
decree shall be three years from the date of the decree or (where 
there has been an appeal) from the date of the final decree or 
order of the appellate court. The answer to the question, 
therefore, depends upon the date of the decree on which the 
application for execution is based. Ifthe date of the decree is 
more than three years before the date of the application, then 
the respondent’s remedy is statute barred, but otherwise not. 
Now the respondent orginally claimed a decree against al! the 
defendants jointly in respect of a joint mortgage debt, and he 
obtained on the 25th August 1900 what purported to bea judg- 
ment in accordance with his claim. But it subsequently appeared 
that by reason of non-service of process on one of the defendants, 
the judgment ought not to have been given and accordingly the 
court reopened the matter by setting aside the judgment so 
far as it affected the one defendant who had not been served, 
and directed another enquiry to ascertain whether that defend- 
ant had any defence. It might have been more in accordance. 
with strict procedure if the court had set aside the whole judg- 
ment and had proceeded to re-try the case against all the 
defendants. But it was apparently considered that such a course 
would involve unnecessary delay and expense, and no one object- 
ed to the procedure adopted by the court. 

Thus the original judgment of the 25th August 1900 
was treated by the court and by the parties as a mere step 
in granting of the relief for which the plaintiff was asking and 
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Hat Asuma to which, as it ultimately turned out, he was entitled, namely,.a 

d: decree against all the defendants Joiatiy: The irregularity (if 

Tele Gauri any) in the procedure has, in their Lordships? opinion, worked no’ 

wrong and is of no real consequence: ` Subsequently and after 

many delays, for which the respondent was inno way respon- 

sible, it was ascertained that thé defendant .who alleged that 

she had not been served had no defence, anda decree was made 

against her. ‘This decree which was dated the 16th November 

1904 was the second step in granting to the plaintiff relief to 

which he was entitled. It supplemented and. completed the 

decree granted ‘on the 25th August 1900 and for the first time 

gave tothe plaintiff that which would alone justify him in 

applying for the joint execution to which he was entitled.’ It is 

from the date of this last judgment (the 16th November 1904), 

or rather from the date when it was imade absolute (the 27th 

November 1905), that the time under the statute began. to run, 

It was then for the first time that the court granted a complete 

decree to the respondent: It. follows therefore that the plain- 

tiff’s remedy is not. statute barred. This seems to have been thé 

view taken by the High Court in the judgment from which this 
appeal is brought, and in their Lordships’ opinion it is right. 

As to the second ‘point taken on behalf of the appellants, 
namely, that the plaintiff is estopped in the present proceedings 
by the judgment given against him on the 27th November 1905 
upon his application of the 15th February 1905, it is sufficient to 
stay that the present application i is different from the application 
then before the court. The application of the rsth February 
1905 was based’ on the decree of the r5th August 1902, and’ on 
` that alone, whereas the present application is based upon the 
joint effect of the two orders absolute of the g1st December r90r 
and the 27th November 1g05,,.made against the appellants and 
Sakina respectively, and which two orders are in effect one de- 
cree of the'later date. - i 


Their Lordships will humbly advise His Majesty that the 
appeals should be dismissed. The appelant will pay the costs. 
Ranken, Ford and Co. —Solicitors for appellants. 


Sanderson, Adkin, Lee -and Eddis: Solicitors - for 
respondent. 
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,. IN THE JUDICIAL COMMITTEE OF THE PRIVY 
‘ COUNCIL. 


[ON APPEAL FROM THE HIGH Court OF JUDICATURE, BENGAL] 
Present:—Lord Macnaughten. 


Sri Sri Ishwar Shyam Chand Jiu & others. Appellants* 


U. 
e a 
Ram Kani Ghore and others ; -- Respondents. 
Limitation Act, Art. 134—° Transfer’ —Mokurari lease of debutter Shyain 
property—Suit by successor. Chan 


v. 
Their Lordships, following Abhiram Goswami v. Shyama Charan! Ram Kavi 
applied in an ex-parte case Art. 134 0f the Limitation Act toa suit by a Ghore. 


shebait to recover property granted in mokurari lease by his predecessor 
more than 12 years before suit. 


Obiter :—Art. 134 may not apply to such case especially in view of the 
substitution of the word “transfer” for “purchase” in the Article in the Act 
of 1908. [Abhiram Goswami v. Shyama Charani doubted.) 


This was an appeal ffom a judgment and decree of the 
High Court of Judicature at Fort William in Bengal, dated 31s, 
‘of July 1905, reversing a judgment and dectee of the Court of the 
- Subordinate Judge of Manbhum, dated the 4th of March 1902, 
The principal question for determination on the appeal was 
` the nature and extent of the interest acquired by the respondents 
‘under a lease, dated the 6th of June 1872. 

De Gruyther, K.C. (with e M. Parekh) for the appel- 
lants. 

Their Lordships’ Judgment was delivered by 

Lord Macnaughten :—This appeal was heard ex-parte. 

This suit was brought by the Raja of Panchakote as shebact 
ofsome Thakurs or family idols to recover possession of a 
mouzah alleged to be dedutter and dedicated to the service of the 
idols. It had been alienated more than twelve years before the 
. institution of the suit by the plaintiff's predecessor in title who 
granted a mokurar?d lease of the property in consideration ofa 
fixed rent and the payment of a fine equal to the amount of two 
years’ rent. 

The defence was twofold : (1) that,.the property was not 
really debutter ; and (2) that the suit was barred by Art. 134 of 
the Limitation Act. 

The Subordinate Judge of Manbhum decided both points in 
favour of the „plaintiff, _ l ™ l 

2i : e 
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The case was heard twice on appeal by the High Court. On 
the first hearing the learned Judges came to the conclusion that: 
there was not sufficient evidence to prove that the property 
was really -debutter. They dismissed the suit on that 
ground, saying that it was not necessary to discuss the 
question of limitation. Theappeal was heard again on 
review upon the discovery of new and important evidence. 
On that occasion the learned Judges held that Art. 134 
was a bar to the suit, and that it was not necessary therefore to 
consider the further evidence offered as to the character of the 
property. 

On considering the additional evidence brought before the 
High Court on review, their Lordships are satisfied that the 
property was really debutter. 

The only question remaining sepals on the law of 
limitation. l 


On this point, attention has been called to the case iof Abhz- 
ram Goswami v. Syama Charan. Nandi*. It is impossible to 
distinguish that case from the present. 


Whatever might have been the inclination of their opinion». 
if the matter had been ves íntegra it seems to their Lordships 
that they would not be justified iu reviewing on an ex-parte 
application the considered jndgment of the Board delivered 
after full argument. They will, therefore, simply follow the 


‘decision in Abhiram Goswami vw. Shyama Charan Nandi!. ‘They 


do so with the less hesitation because the language of the article 
under discussion in that case and in this has been altered by 
subsequent legislation. i 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal ought to be allowed. There will be no order as 
to costs either of the hearing of the suit in the courts below or 
of this appeal, except that therespondents must repay to the 
appellants the costs paid under the decree of the High Court. 


E. Dalgado :—Solicitor for appellants. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
D COUNCIL. 


` 


(ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS.] 


Lingam Krishna Bhupathi Devu Garu .. Appellant* 
u. 
Sri Mirza Sri Pasupati Vijayarama Gajapatiraj 
Maharaja Manya Sultan Bahadur of Vizia- 
nagram lw = si .- Respondent. 
Construction—Sim ple morigage—Condition that the mortgagee shall take Bhupathi 
possession of, and enjoy, the mortiga ged property asunder a usufructuary Devu 


mortgage in de fault of payment of interest by the ih als tgagee’s 


v. 
Gajapatiraj. 
right to a decree for sale. 


In a suit brought by the mortgagee against the mortgagor who had 
failed to pay the principal and interest, to enforce his mortgage, it was con- 
tended that the mortgagee was not entitled to the decree for sale on the 
ground that the instrument of mortgage, which expressed itself that it was 
a simple mortgage, provided—"If the whole or portion of the interest re- 
mains unpaid by the due date, His Highness (the mortgagee) shall take 
possession of the mortgaged properties immediately thereafter and enjoy 
the said properties as under a usufructuary mortgage.” Held, confirmingthe 
decree of the High Court, that the mortgagee retained the position of the 
‘simple mortgagee, and as the mortgagor had not fulfilled his obligations, the 
decree for sale of the mortgaged property was a matter ofcourse and per- 

_ fectly right. i 
This is an appeal from the decree of the High Court of 
Judicature at Madras, dated 9th January 1908, whereby the 
decree of the District Judge at Vizagapatam, dated the sth April 
1904, was substantially affirmed. 


‘The suit was brought on behalf of the Maharaja of Vizia- 
nagtam, against the present appellant and his father, since de- 
ceased, to enforce a mortgage, dated the 21st May 1895, and exe- 
cuted by the latter to secure a loan made to them by the 
predecessor of the present respondent. 


The sole question on the present appeal was as to the con- 
struction of the mortgage—whether under its terms the present 
respondent was or was not entitled to a decree for sale. 


A, Cohen, K. C. (with him Dunne) for appellant. 
asr R. Finlay, X.C., L. DeGruyther, K. C. and Brown for 


respondent. 


* I5th February, IgII. 
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Singh. 
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Their Lordships’ Judgment was delivered by - 

Lord Macnaughten:—It seems to their Lordships that this 
case is perfectly clear 'and the judgment appealed from perfectly 
tight. 

The mortgagee advanced a large sum of money on terms 
very favourable to the mortgagor. At the same time he retained 
the position of a simple mortgagee. That is so expressed in the 
deed itself.’ The mortgagor has not fulfilled the obligations he- 
undertook. After prolonged forbearance and fifteen years after 
the mortgage was made, the mortgagee, whose interest is greatly 
in arrears, comes forward and says: “I ama simple mortgagee,” 
and he asks the court to enforce his rights. The decree was a ` 
matter.of course: 

Their Lordships will therefore humbly advise His Majesty 
to dismiss the appeal and the appellant must pay the costs. 

Chapman, Walker ‘and Shephard:—Solicitors for appel- 
lant. : å 

D. Grant :—Solicitor for respondent. 





IN THE JUDICIAL ‘COMMITTEE OF THE PRIVY 


COUNCIL, 
[ON APPEAL FROM THE Hien COURT oF JUDICATURE, BENGAL.) 
Sheikh Mahomed Jan .. Appellant” — 
D. (Plaintif) 
Munshi Ganga Bishun Singh & others .. Respondents 


(Defendants). 
Appropriation of payment—Revenue sale—Charge of appropriation. i 
Where money is paid and received and appropriated in a [certain way, 
it is not in the power of one of the parties to the transaction, without the 
assent of the other, to vary the effect of the transaction by altering the 
appropriation in which both orginally concurred. ` 


This was an appeal froma judgment and acess of the 
High Court of Judicature at Fort William in Ben gal, dated the 
6th July 1906, t which reversed a judgment and decree of the first 
Court of the Subordinate Judge of Saupe dated the x6th 
August 1904. 

The plaintiff-appellant Broni the present suit for annul- 
ment of a sale held on the 26th March 1902, for default of pay- 
ment of the Government revenue under the provisions of Act XI 


® 28th February IgtI- t (1906) 1. L. R. 33 C. 1193. 
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of 1859. The principal question for determination on the pre- 
sent appeal related to the validity of the said sale under the 
circumstances hereinafter mentioned. 
L. De Gruyther, K. C.(with him F.M. Parekh) for appellant. 
B. Dube for respondents. 


Their Lordships’ Judgment was delivered. by 

Str Arthur Wilson :—This an appeal from a decision of the 
High Court, Calcutta, overruling that of the Subordinate Judge 
of Chupra. The object of the suit, as brought by the plaintiff, and 
now appellant, was to set asidea Revenue sale, and to recover 
_ possession of the propertysold. The defendants were the pur- 
chaser and others who derived title from him. In the first court 
the decision was in favour of the plaintiff upon grounds which it 
is unnecessary now to examine. 

From that decision there was an appealtothe High Court, 
and that court overruled the decision of the first court. Vari- 
ous grounds were urged on the one side and on the other, on the 
argument of that appeal, all of which were dealt with by the learn- 
ed Judges in their judgment, but of all those grounds, there is 
only one which it appears to their Lordships necessary now to 
consider. 

The facts, so far as it is necessary to examine them at the 
present stage, can be shortly stated. ‘The property in question 
isan Ijmali Kalam, forming part ofthe Mahal Bhawaspur. 
That property was put up for sale by the Collector of Chupra on 
the 16th September igor, ia respect of arrears of revenue, but 
as no bidder offered, the Collector stopped the sale, and declared 
that the whole estate would be put upto saleat a later date, 
acting under S. 14 of the Revenue Sale Law (Act XI of 1859). 

On the 17th September Igor, the plaintiff (as permitted by 
S. 14 already referred to) paid the arrears due, and was decla« 
red the purchaser of the Ijmali Kalam. He did not, however, rea 
ceive his sale certificate until the 3th February 1902. In the 
meantime, between the sale and the sale certificate, kests of reve- 
nue became payable in respect of the property in i7 pepteniber 
1901 and in January 1902. 

On the 13th January 1902, the purchaser, the plaintiff-ap- 
pellant, paid into the Treasury a sum of Rs. 73, appropriating 

that payment in the document which accompanied the payment 


‘ahd‘met 
Jan 
gja 
Bishun 
Singh. 
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to the Government to the January 2zs/, and the payment was Te- 
ceived and accepted on that account. Subsequently, however, 
the officers of the Treasury appropriated the sum paid, in the 
first place to the satisfaction of the September Igor 7s/, and 
then, as far as the money would go, towards the January 1902 
kist, the result being, accorãing to this method of accounting, to 
leave a sum of Rs. 16-12-2 still due in respect of the Jantiary 
hist. : 

Subsequently, on the 26th March 1902, the Collector put up 
the property for sale in respect of the amount, so appearing due, 
of the January kist. 

The only point which their Lordships think it necessary to 
dispose of in the present appeal is, whether the amount of the 
January isźin respect of which the sale was made was really 
due at the time of the sale, and whether therefore there was any 
legal power to sell. . 

Much was said in the argument abort the bearing upon the 
present case of certain provisions of the Contract Act, relating 
tothe appropriation of payments. Those enactments might pet- 
haps have had a bearing upon the case, if the parties had not 
by their own actions placed the matter beyond doubt. 

‘The money in question in the present case was expressly 
paid to satisfy the January &7s¢, and it was received and acknow- 
ledged on that account. It requires no statutory provision to 
show that when money has been so paid and received and ap- 
propriated, it is not in the power of one of the parties to the 
transaction, without the assent of the other, to vary the effect of 
the transaction by altering the appropriation in which both ori- 
ginally concurred. 

For these reasons their Lordships are of opinion that no 
arrears in respect of the January Azst were due at the date of the 
sale, and that therefore the sale was without jurisdiction. Ac- 
cordingly they will humbly advise His Majesty that the judgment 
and decree of the High Court should be set aside and that of the 
Subordinate Judge restored with costs in both courts. The 
respondents will pay the costs of this appeal. 

E. Dalgado :—Solicitor for appellant. 
Barrow, Rogers and Nevtll:—Soilicitors for respondents. 
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te THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF OUDH. j 
Present :—Lord Macnaughten, Lord Shaw, Lord Mersey 
and Mr. Ameer Ali. 


Mirza Sadik Hussain .. Appellant* 
e v. ` (Plaintif) 
Mussammat Kaniz Zarah Begam .. Respondent 
(Defendant). 


C. P. C., Sch. II (O.C, S. 510) — Scope of—‘Fe fuses'—Meaning of—Juris- Mirza Sadik 


diction of court to appoint new arbitrator—Jurisdiction of court to proceed with 
suit after decree in terms of compromise—Refusal of arbitrators to act— 
Refusal of party to nominate another—Practice—Procedure. | 

When an arbitrator is nominated by the parties his ‘refusal’ to actjis signi- 
fied as clearly by his refusal to accept nomination as by any other course he 
could pursue, He need not first accept and then only refuse, to constitute 
a refusai within the meaning of the section. 

The parties toa suit entered into a compromise to refer the matter 
in dispute to arbitration. The court passed a decree in terms of the 
compromise. Oneofthe arbitrators refused to act and one of the parties 
refused to name another in hisstead. The court took up the matter again 
and “ proceeded with the suit.” 

Held that the original decree put an end to the suit and the court could 
not, therefore have “proceeded with the suit.’ Parties who agree to ‘set 
up 4 tribunal of arbitration arenot bound to submit the case referred to 
another tribunal such asa District or other Judge. The only procedure 
open to the court under the circumstances was itself to appoint another 
arbitrator, and the objection as to want of jurisdiction of the District 
Judge to act was fatal. [; Pugardin Ravutan v. Moidinsa Ravutan1; Bepin 
Bekari Choudhry v. Annoda Prasad Mutlick2 overruled.] 

Appeal from a Judgment aud Decree of the Court of the 
Judicial Commissioner of Oudh, dated the 27th November, 1906, 
which affirmed an Order of the Court of the District Judge of 
Lucknow, dated the 5th September 1906. 

L. De Gruyther, K. C., and S. A. Kyffin for appellant. 

Sir H. Erle Richard, K. C., and B. Dude for respondent. 

The Judgment of their Lordships was delivered by 


Lord Shuw:—This appeal is presented from an Order dated 
the 27th November 1906, made by the Court of the Judicial 
Commissioner of Oudh, which affirmed an Order dated the 5th 
` September 1906, made by the District Judge of Lucknow. . 


21st July, 1911. 
1. (1882) I. L. R. 6 M. 414. 2. (1891) I. L. R. 18 C. 324. 


Hussain 
v 
Mussamat 
Kaniz Zarah 
Begam. 
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Mirza Sadik It appears that one Mirza Agha Hasan Khan died on, the 
a 27th December 1901. He was survived by a widow, a daughter, 
Mussamat 


Kaniz Zarah and a son, They were heirs of the deceased under the Maho- 
Begam: medan law, of the Shiah sect, and the property fell to be divided 
amongst them in certain proportions. Mirza Agha Hasan Khan's 
property, however, was situated in various districts, and. while 
the arithmetical division of the shares fell to be determined by 
law, it was considered by the heirs that it -would be to their 
advantage that, instead ofa large variety of fractional portions 
of property being taken by each heir in gubjects situate, it might 
be, at a considerable distance from each other, an arrangement 
should be carried out by arbitrators whereby the shares falling 
to the ladies should be consolidated in one district, and other 
arrangements for convenience of management entered upon. 
Accordingly a compromise and agreement in this sense was 

drawn up. : 


In April 1903 the respondents had brought a suit claiming 
administration of the estate, and on the ist August 1905 the 
compromise was made, and on the following day, namely, the 
and August 1905, the decree which raises the crucial question in 
this case was pronounced by the Subordinate Judge of Lucknow, 
which bore that “ It is ordered that in terms of the compromise 
“herewith annexed, marked ‘A.’....Plaintiffs’ claim be decreed 
“under Sections 157 and 375, Civil Procedure Code; and as re- 
“gards costs, the Court orders that parties do bear their own 
costs.” Section 157 seems to have no bearing upon the pro- 
cedure and to have appeared in the judgment by mistake, but 
Section 375 deals with the matter of compromise of suit and 
provides that “if a suit be adjusted wholly or in part by any 
“lawful agreement or compromise * * * such agreement, 
t: compromise or satisfaction shall be recorded and the Court shall 
“pass a decree in accordance therewith, so far as it relates to the 
‘suit, and such decree shal] be final so far as relates to so much of 
“ the subject-matter of the suit as is dealt with by the agreement, 
“ compromise, or satisfaction.” 


As has been pointed out, the agreement or compromise in 
this case went by its nature beyond the actual matter of suit be- 
tween the parties. But it is alsoclear that the decree thus, so 
to speak, ratifying the compromise, was a final decree. The 

i ; 
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court has discharged itself of the /s between the parties, and by 
their own agreement thus ratified the settlement of the points 
upon which they had agreed fell to be made by the tribunal of 
arbitration to which the parties had consigned it. 


By the agreement two arbitrators were appointed to settle, 
allocate, &c., the respective rights of parties. One of these, for 
reasons which need not be entered upon (he was the advocate 
for the respondents), refused to act as arbitrator. Thereupon 
the respondents, on the 23rd August 1906, presented a petition 
in the Court of the District Judge, narrating this fact and aver- 
ting that “owing to his refusal to act, it has become necessary 
that the Honourable Court should itself examine the schedule 
“and bring it in conformity with the terms of the compromise, 
“or, failing that, it should appoint a commissioner and direct,” 
&c, The respondents declined to nominate another arbitrator 
on their behalf; and, in fact, it seems clear that they held, not 
only that this declinature was within their rights, but that it was 

‘also not in the power of the court to nominate another arbitrator 
to supply the gap which had been caused by the declinature. 
The court accordingly was asked to take the matter into its 
own hands. Before seeing how the Civil Procedure Code and 
the Indian decisions bear upon the point, it may be added that 
the District Judge acceded to the view presented and to all 
intents and purposes superseded the arbitration and entered up- 

- on the scrutiny of the lists of properties and the determination 
of the allocation—in short, performed the duties of the tribunal 
of arbitration as if the agreement or compromise had authorised 
that procedure. This was confirmed in the Court of the Judi- 
cial Commissioner of Oudh by the Order appealed from. 


By Section 510 of the Code of Civil Procedure, 1882 (Act 
XIV), it is provided that “if the arbitrator, or, where there are 
“more arbitrators than one, any of the arbitrators * * dies, 
“or refuses or neglects or becomes incapable to act * * the 
“Court may inits discretion * * appoint a new arbitrator 
“* * or make an order superseding the arbitration, and in 
“such case shall proceed with the suit.” What had happened 
in the present case was that after the arbitrator had been ap- 
pointed he refused to accept office as such, or to act. It appears, 
however, that the courts in India ihave construed this section 

t3 


Miza Sadik 
Hussain 


v 
Mussamat 
Kaniz 
Zohrah 
Begam. 
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Mirza Sadik of the Code as meaning that the section can only apply if the 
a . 


‘Huss. 

v. 
Mussamat 
Kaniz 
Zohrah 

- Begam, 


arbitrator who refuses had accepted office before refusing. These 
decisions are, Pugardin Ravutan v. Motdinsa Ravutan! and 
Bepin Bekari Chowdhry v. Annoda Prasad Mullick 2. In both 
of these cases it was held that the court has ‘power, under S. 510, 
to appoint a new arbitrator in the place of another only 
when that other had first consented to act and thereafter refused 
or became incapable. In their Lordships’ opinion this is not a 
proper construction ofS. 510 of the Code. It appears to their 
Lordships that, when an arbitrator is nominated by parties, his 
refusal to act is signified as clearly by “his refusal to accept 
nomination as by any other course he could pursue. His refusal 
to act necessarily follows, for he has not performed the first action 
of all, namely, to take up the office by signifying his assent to 
his appointment. Their Lordships do not enter at length into 
the matter as it appears that any other construction would open 
the way to an easy defeat of the provisions of the Statute. Nor 
do their Lordships doubt that the decisions referred to proved in 
the present case an embarrassment to the courts below and have 
ptobably prevented the District Judge doing what would have 
supplied all that was required, namely, to appoint another arbi- 
trator instead of the one who had declined to accept nomination. 
Had that been done the tribunal of arbitration would have been 
set up and the proceedings could have gone forward. Further- 
more, the appointment was in the hands of the District Judge, 
and he was in no way precluded from making it by the fact that 
the party whose arbitrator had declined refused to assist the 
court by suggesting another name. In their Lordships’ opinion 
the procedure of the courts below in this particular, and 
the decisions upon which they manifestly proceeded, were 
erroneous. , 


What was done, however, was (apparently under the same 
section which was held to make it incompetent to appoint a fresh 
arbitrator), to adopt the other course of superseding the arbitra- 
tion and entering upon the determination of the matters submitted 
by the agreement. It was this latter which was done, and not 
proceeding with the suit. To ‘proceed with the suit” (to use 
the language of S. 510) was in the case, in their Lordships’ 


I. (1882) I L-R. 6 M. 414. 2. (1891) LL.R. 18 C. 324: 
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view, impossible. The suit was at an end, and something diffe- Mirza Sadik 


‘ g ` Hussain 
rent from and going mach beyond the suit had been entered v. 
upon. The decree of the 2nd August 1g05 was nota decree ee 


for partition nor for administration. I: was simply a decree eee 
ordering the agreement and compiomise of the parties to be carried 

into effect, and that decree was final. It put an end to the suit, 

and that was the very object of the compromise. The alterna- 

tive in S. 510 is impossible, because there is no suit now 

pending with which the court can proceed. All that the courts 

in India could do wasto take advantage of the sections of the 

Code which enable them to keep the machinery of arbitration S 
going. This could have been done, and had it not been for the 
decisions cited, would in all probability have been done, by sim- 

ply naming a fresh arbitrator. Parties who agree to set upa 

tribunal of arbitration are not bound to submit the case referred 

to another tribunal, such az a°District or other Judge. It may 

be regretted that the supersession of the arbitration and the 
interposition of the Judge himself to settle the points referred to 
arbitrators should not have been assented to. But the objection 

which has been taken—that the rights having been remitted to 

one triounal have been settled by another—is, in their Lordships? 

opinion, a fatal objection. 


Their Lordships will accordingly humbly advise His Majesty 
that the appeal be allowed and the decrees of the courts below 
reversed with costs. The respondent, Kaniz Zohra Begam, 
mast pay the costs of the appeal. 


Watkins and Hunter—Solicitors for appellant. 


Barrow, Rogers and Nevill— Solicitors for respondent, 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY. 
COUNCIL. . ` 
LON APPEAL FROM THE HIGH COURT OF BENGAL, ] 
Present -— Lord Macnaghten, Lord Shaw, Lord Mersey and 
Mr. Ameer Ali. . 


Mir Sarwarjan ss Appellant* 
V, ° 
Fakhruddin Mahomed Chowdhury and 7 
others .. Respondents. 
Mir Sarwar  “inor—Specific performance of contract for purchase of immoveable pro- 
jan perty by guardian—Mutuality— Guardian or manager—Powers. 
Fakhruddin. It is not within the competence ofa manager ofa minor’s estate or with- 


in the competence of a guardian of a minor to bind the miuor,or the minor’s 
estate by a contract for the purchase of immoveable property ; and such a 
contract is not specifically enforceable by a minor on attaining majority, 
when there is no mutuality in the contract. 


Quaere :—Whether there is any difference between the position ofa 
manager and that of his guardian. 

The Judgment of their Lordships was-delivered by 

Lord Macnaughten:—This is an.appeal from a decree of the 
High Court at Calcutta affirming a decree of the Subordinate 
Judge of Backergunj. 

All the questions raised in the litigation but one were dis- 
posed of before the appeal was taken to the High Court, and when 
the case was before a Division Bench of that Court that question 
was made the subject of a reference to the Full Bench 

The reference was in the following terms:—‘ Can specific 
performance of a contract validly entered into on behalf of a 
minor be enforced ?” 


The reference came before the Chief Justice and four other 
Judges of the High Court. They agreed in returning an answer 
which seems to be carefully guarded and is perhaps rather enig- 
matical. The Chief Justice observed that the question submitted 
to the Court was “a wide and far-reaching question.” His opi- 
nion was that they could only “ answer the question by saying 
that if a contract is validly entered into on behalf ofa minor, 
and there is mutuality in such contract, if might be specifically 
enforced.” The other learned Judges concurred. 


* 19th and 2oth June and gth November, Ig11. 
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The case was then sent back:te the Division Bench to be Mir a 
tried out on the merits. The decree under appeal to the High 
Court was a decree for the specific performance of an agree- 
ment for the purchase and the saie of immoveable estate. The 
agreement was expressed to be made between a Mr. Garth and 
the appellant, Mir Sarwarjan. Mr. Garth was at the time 
manager of the estate of the Respondent No. 1 who was then a 
minor. i i 


v. 
Fakhruddin: 


After observing that they had already considered the evidence. 
and had “come to tħe conclusion ; (x) that it wasa contract 
validly entered into and (2) that there is mutuality with regard 
to it; for ‘ the agreement made by Mr. Garth with Mir Sarwarjan ` 
would seem to be as enforceable against the minor as it is against 

' Mir Sarwarjan, ” the learned Judges of the Division Bench stated 
that they saw no reason to dissent from their views already ex- 
pressed and recorded “ (x) that the contract was validiy en- 
tered into, particularly when, as pointed out, it was for the bene- 
fit of the minor, and was accepted and ratified by him, and (2) 
for the reason given ‘there is no want of mutuality ’ in respect of 
this agreement.” 


The agreement in question was entered into by an agent of 
Mr. Garth, without any express authority from him, but there 
was some evidence that Mr. Garth adopted or assumed to adopt 
the agreement on behalf of the minor. At any rate it was as- 
sumed in both courts and it was the opinion of the Subordinate 
Judge that the contract was not intended to bind the manager 
personally and therefore it was assumed that it was intended to 
bind the minor or the minor’s estate. It was also assumed that 
the purchase was an advantageous purchase for the minor. In 
this judgment and for the purpose of this judgment their Lord- 
ships accept all the foregoing assumption. l 


The learned Judges of the Division Bench disposed of the 
question of mutuality at the first hearing in the following terms: 
“ There is no want of mutuality in this case, for the agreement 
made by’ Mr. Garth with Mir Sarwarjan would seem to be as 
enforceable against the minor as it is against Mir Sarwarjan. 
The acts of a guardian in this country bind the minor. There 
is no difference between his position and powers and those o! a 
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Mir Sarwar- manager.” No other or further reason in regard: to his poitit was 
oe given by the learned Judges when the case was referred back to 
Fakhruddin. them. 


5 


Without some authority their Lordships are unable to accept 
the view of the learned Judges of the Division Bench that there 
is no difference between the position and powers of a manager 
and those of a guardian. They are, however, of opinion that it 

; ` is not within the competence ofa manager of a minors estaté or 
within the competence of a guardian of a minor to bind the 
minor or the minot’s estate by a contract for the purchase of 
inimoveable | property, and they are further of opinion that as the 
minor inthe present case was not’ bound by the contract there 
was no mutuality, aud that the minor who has now reached his 
inajority cannot obtain specific performance of the contract. 


_ Their Lordships, therefore, wi]l humbly advise His Majesty 
that the appeal should be allowed, the order of the High Court 
discharged, and the suit dismissed. . s oA : 

The respondent No. 1 must pay the costs of the appeal. 
Any costs paid under the order of the High Court must be repaid 
but there will be no other order as to costs in the courts below. 


T: L. Wilson & Co,—Solicitors for-appellant. 


‘Morgan, Price & Co.—Solicitors for respondents, ` 


IN THE JUDICIAL COMMITTEE OF THE PRIVY . 
COUNCIL. 


[ON APPEAL FROM THF HIGH COURT OF JUDICATURE AT ALLAHABAD. ] 


Present :—Lord Macnaughten, Lord Robson, Sir John Edge 
and Mr. Amir Ali. 


Jamna Das . ae Appellant* 
v. l (Plaintif) ` 
_ Pandit Ram Autar Pande and others .. Respondents 
l l (Defendunis). 
Jamna Das T. P. Ay S. go— “Legally recoverable” — Purchaser of equity of redemp- 
Pan dit tion—A greement with mortgagor (vendor) to pay morigage money. 


Ram. The purchaser of the equity of redemption who undertakes with his 
vendor (the mortgagor) to pay the mortgage money to the mortgagee is not 





* 2nd November, rgi1, 
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a person from whom “the balance is recoverable ” within the meaning of Jamna Das 

S. go, T. P. A. and the mortgagee has no tight to avail himself of the pur- Bena 

chaser’s contract with the mortgagor to pay the money. Ram. 
This was an appeal from a judgment and decree of the 

High Court of Judicature for the North-Western Provinces at 

Allahabad which affirmed a judgment and decree of the Court of 

the Subordinate Judge of Mirzapur. 


Str E. Richards for the appellants. 
L. DeGruyther, K. C. and B. Dube for the respondents. 
The Judgment of their Lordships was delivered by 


Lord Macnaughten::—This is a perfectly plain case. The 
action is brought by a mortgagee to enforce against a purchaser 
of the mortgaged property an undertaking that he entered into 
with his vendor.. The mortgagee has no right to avail himself of 
that. He was no party to the sale. The purchaser entered into 
no contract with him, and the purchaser is not personally 
bound to pay his mortgage-debt. Therefore heis not a person 
from whom, in the words of S. go of the Transfer of Property 
Act, “the Paec is legally recoverable.” l 


Their Lordships will therefore humbly advise His Majesty 
that this appeal must be dismissed with costs, 


Solicitors for appellant—Rankens, Ford and Chester. 


Solicitors for respondent—Barrow, Rogers and Nevill. 


be Pace. 
EEN ees ee EJECTMENT SUIT See O. 21, r 4 (O, Cy S. 36 8). : B74 
— Act XLV of 1860—Sce PENAL CODE 
XX of 1863—See RELIGIOUS ENDOWMENT Act S 
crt of 186 5—See SUCCESSION ACT a 
—— — VII of 1870—Sce Court FEES Acr de Weck: 
— -I of 1872—Seé EVIDENCE ACT ee ie 
——————IX of 1872—See CONTRACT ACT .  %, A, 
nT of 1877—Sce SPECIFIC RELIEF ACT ' Ree 
————-XVITI of 1879—See LEGAL PRACTICIONERS ACT ey 
———-—-— XXXVI of 1881— See NEGOTIABLE INSTRUMENTS ACT’ ,,, ò, 
——————IV of 1882—Sce TRANSFER oF PROPERTY Act ‘ 
-—V of 1882—Sce EastMent ACT a 3 
——-——VII of 1887—See SUITS VALUATION ACT- hess 
————IX of 1887—See PROVINCIAL SMALL CAUSE Courts Act > 
———-—V of 1898—See CRIMINAL PROCEDURE CODE n eR tay 
— ——_ —V of 1908—See CIVIL PRocEEDURE CODE ; ; : i 
————-IX of 1908 -Sce LIMITATION ACT ii 
———— XVI of 1908—See REGISTRATION ACT BP a wats 
Admission—effect of :—AdmissionS may no doubt be made by p ities at, 
any time, but where the maker of the admission contradicts and. -retracts 
it on the ground of inducement, etc., it cannot be treated as conclusive sọ p 
asto justify a court in passing a decree on the basis of those admissiọns. y 
Krishnan Chetti v. Vellaichami Thevan aa oe 1077 
Ancient documents—presumption about—See EvIDENCE Act, S. 90 oon) 981 
Appeal—Remand order, after passing a final decree, SON el had 
An appeal against a remand order will lie even after the decision ‘of the \ 
lower Court in consequence of the remand, Mackenzie v, Narasinga _, 
Sahai, I. L. R. 36 C. 762 ; Madhusudhan v.. Kamini Kantasen, I, L; R, , » 

2 C, 1023 ; Kurigal mal v, Bishambar Das, I. L, R, 32 A, 225 dissented , - 
from. Uman Kunwari v. Farbandhan, I.L.R. 30 A. 479 approyed. Subba 
Sastriy, Ramachandra Sastri, I. L, R. 18 M. 421 and Bee Ve 

2 Pathaneni, I. L. R. 19 M., £79 followed i . 
Lakshmi y. Mani Devi i ee ` 1068 
Appeal, right of—Appeal, by defendant in whose favor the suit has been 
dismissed:— A party against whom a suit is dismissed with costs has, : 
no right of appeal, especially when heis not adversely affected in any,.i: 
}'! way by the decision in the suit or by any finding necessarily implied 
therein.—A lessee of fishery rights sued his lessor and a third person ` = +, 
who claimed title to the fishery adversely tothe plaintiff’s lessor for > - 
injunction and damages. The suit was dismissed with costs as against 
both defendants on the ground that plaintiff being out of possession: and 


as lessee for a year only was not entitled to an injunction and that the. . 








Appeal—(Conia:) 
plaintiff had not proved any appreciable damage. Held that under the 
cirumstances the plaintiff's lessor was not entitled to appeal. 


PAGE, 


The Collector of Tanjore y. Saminaiha Kounden, e 947 


Appellate jurisdiction, meaning and definition of:—See Cr.P.C.,S. A95, Cl. 
(6) ~. a che s 3 
Appropriation of payment—Reyenue E of Arieh 
: When money is paid and received and appropriated in a certain way, it 
1? is not in the power of one of the parties to the transaction, withéut the 


1074 


assent of the other, to vary the effect of the transaction by altering the” ~ 


appropriation in which both originally concurred. 
Shaik Mahomed v. Ganga Bishun (Sir Arthur Wilson). 


Arbitration—award—appeal—Estoppel—Internal proĉedure in arbitra- eee 


tion :—Sec, C., P. C, S. 104, cl. (f) ae: | 


Arbitration—Award—A peal—Invalid award—C. P. C. XIV of 1882, 
Ss, 522, 620, 521, 523, 525.—Per Curiam :—Where an agreement to 
refer matters in dispute to five named arbitrators is filed under S. 523 
of C. P. C. of 1882 and, on the refusal of two arbitrators to act and their 
subsequent death; the court appoints new arbitrators i in their stead and 
three of the old and the two new arbitrators make an award and the 
court passes a decree in accordance with it, no appeal lies on the 
ground that the award is illegal.—Per Chief Fustice and Ayling, F. :—The 


very object of S. 522 seems to have been to prevent the question of the ~~ 


validity or otherwise of the award being raised when matters have ~~ 
reached the stage of judgment according to the award.—Semble—-~ `` 


Obiter,—Under S. 520, C.P.C, (1882) an alleged defect in the tribunal - 


which gave the award is no ground for remitting it nor is it a ground 
for setting aside the award under S. 621,—Per Krishnaswami Aiyar, F: 


The ratio decidendi of the decision in Ghulam Khan v. Mahomed Husain ` 
{LL.R. 29 C. 167) is that in cases of awards in pending suits the langu- * 


‘age-of the last clause of S, 522 limited the right of appeal, As regards 
cases falling under Ss. 523, 525, C. P. C, (1882), the judgment of the 
Privy Council is clear that the order filing the agreement or the award, 


or refusing to file it is a decree and appealable under S, 540 without - 
reference to anything in S. 522. If after such filing of the agreement or - 


award, and in the former case after the award is delivered, no objection 


is allowed under S. 520 or 521 and a decree is made in pursuance of the - 
award, the last clause of S, 522 would seem to apply asa matter of ` 


course, 
Surya Narayana Rao v, Sarabhaiah vee wwe: eee 
Arbitration—Award--Decree before 10 days allowed by Art. 158 of Limi- 
tation Act for application to set it aside :—A decree passed in terms of 
the award before the expiration of the ‘time allowed by Art. 168 of 
the Limitation Act for an application to set it aside is bad in law. 
Velu Pillai v, Appasami Pandaram sà s. 


+ 268 


: 444 


Assignor and assignee—Direction to pay consideration to third : 


party—Non-payment—A ssignor’s right to sue :— Where a person assigns 
property (decrees) in favour of another for an ascertained value to be 
paid by the assignee toa third party, such a direction is prima facie 
intended for thebenefit of the assignor ; and if the assignee does not 


Assignor and assignee—(Conid.) "PAGE, 
pay it to the third party as agreed upon, the assignor will beientitled 
to recover the same irrespective of the fact whether he {the assignor) 
was compelled to pay it or was otherwise damnified. Obiter:—It may 
be otherwise where the assignee is himself interested in the payment 
to the third party or has entered into direct relations with the third 
party on the faith of the original direction and has rendered himself 
lable to make the payment to him. Sivasubramania v. Gnanasambanda 
Pandara, 21 M. L. J. 359; Bachu Chenchu Ramaiyar v. Apparaju 
Subbaramaiyar, 9 M. L. T.79 referred to; Dorasinga Tevar v. Aruna- 
chellam Chetti, 1. L. R, 23 M. 441; Daswant Singh v, Syed Sham Ramjan 
Ali, 6 C. 1. J. 398 approved. Pandia Doraiswami Tevar v. Lakshmana 
Chelly, 14 M. L. J. 284 ; Thangamma Nachiar v. Subbammal, 16 M. L. J. 
20 ; P. Narayana Moorthi Iyer v. Marimuthu Pillai, I. L. R. 26 M. 322, 
Kumara Nath Bhattacharjee v, Nabakumar Bhattachrjee, 1. L. R. 26 C. 
244 and Izat-un-nissa Begam v. Kunwar Pertap Singh, 1. L. R. 31 A. 
553 (P. C.): distinguished. 
Ragunatha Chariar v. Sadagopa Chariar. eee vee 983 
Banker and Customer—Bauker as Secretary and Treasurer—Fiduciary 
relationship—Mixiug up of moneys—Voluntary payment, defined :—A, B. 
and Co. were the Secretaries and Treasurers of the plaintiff Co. and as 
such held the moneys belonging to the plaintiff company. Three months 
after a resolution by the directors of the plaintiff company that a sum 
should be invested in the purchase of Government pro-notes, A. B. and 
Co. purchased the suit pro-notes and soon after presented a petition for 
insolvency and a vesting order was made in a suit by the plaintiff com- 
pany against the Official Assignee. Held :—That A. B, and Co, held the 
money in a fiduciary capacity and not as the bankers of the plaintiff 
© company, Per Abdur Rahim, ¥:—That A. B, and Co. did not misap- 
propriate the moneys by the mere fact of their having mixed up the 
company’s money with their own ; that even otherwise, there was no 
voluntary payment in the circumstances of the case. Voluntary pay- 
ment defined. 
Ramsay & Co. v. The Official Assignee of Madras eve oe 921 
—————— Fiduciary relationship—Demand and promise to l 
pay, effect of :—A creditor cannot transform his debtor into a trustee by 
merely demanding payment. A simple demand and promise to pay the 
money does not amount to an agreement to hold the money due for a 
special purpose. 
The Official Assignee v. Krishna Bhatta one aD vee 125 
Bengal Acts—Cess Act (IX of 1880, B. €.) Ss. 6, 72, 76, 80, 81 
and Schedule B.—Proprietor of land —Coal mines—Royaliy—Cess on 
royalty—Annual net profits—Liobility to pay cess—Policy of Cess Act :— 
Where the plaintiff, who was the owner of landed property leased it to 
various parties for the working of coal mines, and who, besides the rent 








of surface land, received, under the designation of royalty, a percentage 
on the coal raised by the lessees or mine-owners, had been assessed for 
‘cess’ under the provisions of the the Cess Act (IX of 1880, B.C.) in 
respect of the royalty received or receivable by him from the coal mines 
on his estate: Held, that the return required uader $. 72 of the Act was ` 


4 f 
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notwith regard to the mine-owners’ profits, but had reference to the 
general net profits of the property ; that the royalty receivable by the-- 
Plaintiff was part'of the ‘annual net profits’ of the mine within the” 
meaning of thosé words in Ss. 6 & 72 of the Act ; and that the plaintiff 
had been properly assegsed with ‘cess”’ thereon. In S. 81 of the Act `“ 
the: words ‘owner’ is used in the sense of proprietor, but liability for the ° 
‘cess’ lies on both ‘ occupier’ and ‘ owner ’ in the case of mines, ete., © . 
as in the case. of land.it lies on holders of estates or tenures or rayats, $ 
the policy of the Act being that all persons who benefit by the main- * 
tenance and construction of ‘roads and other : means of communication’ 
or works of public utility’ out of the cesses, should bear the liability of | 
paying the same.. gan 
ı Manindra. Chandra Nandi v. The Secretary of State for India, (Mr. ° 


Ameer Ali) ` ae: idee PA * aye n vee 365 
Bengal Tenazcy Act, Ss. 188, 30 and 7 (1)—“ Acting together”—Suit ` 
Jor enhancement of rent—Parties—-Fo1nt landlords:—The ‘Bengal 7 
tie Tenancy Act prohibits one or some of two more joint landlords from 
suing to enhance the rent unless both or allof the « fractional land- “> 
lords”, join in the suit as co-plaintiffs. PRaja Pramada Nath Roy v, 
Rajah Ramani Kanta Roy, L, R. 35 I. A. 73 distinguished]. If a person* 
is made a defendant because he is unwilling to act together with -tbe 
plaintiff, he cannot be deemed to be ' acting together with the plaintiff = 
within the meaning of S. 188 of the Act by his being placed on the ’~ 
record as defendant. Obiter:. A suit for the recovery of rent does not ` 
require the authority of the Bengal Tenancy Act and consequently stands” 


on a different footing, a S 
Fatindra Nath Chowdhry v. Prasanna Kumar Banerji (Lord Mac- - 
naughten) eee ane oT e ` 92 


Cantonment land—House from before the time of the formation of can-” 
lonment—Presumption—Licensee, a yA u 
Mere possession or occupation of a bungalow on cantonment site”? 

affords no presumption whatever that the owner or occupier or his“ 

lic ce PFedecessors in title were owners in fee. f ‘ 
Where atthe time the-cantonment was formed, compensation was given? = 

to all owners of sites for surrender of their occupancy rights, the: `, 
l presumption would be, even assuming that the suit house was there.i} 
. from before the time of the formation of the cantonment, that the’ 
owner of the suit site was similarly compensated. a 
-c} Held:—That the owners of the suit house were mere licensees, that the 
‘lands in question had been lawfully resumed, ind that’ the owners 
need not be paid compensation on the basis of private ownership. 


Gkaswata v. The Secretary of State for India in Council, (Lord Robson) 1101 
Caste Disabilities Act—Regulation VII of 1832 and Act’ 

XXI of 1850—E fect of convert's rights in 1845—Revival of barred 
right—Convert from Hinduism to Mahomedanism—Family seltlemeni— ` 

Co mpromise of suit—“ Alienation ”—Distinction—Test—Hindu ‘Law— 

Rev ersionary suit :—The effect of S. 9.of Regulation VII of 1832 (Bengal) `` 
and afterwards of Act XXI*of’ 1880 which extended the principles of ! 
Regulations VII of 1882 to the whole of British India is virtually to set ` 

S e 
e 


Gaste Disabilities Act—(Contd.) -  .” PAGE 
aside the provisions of the Hindu Law which penalises renunciation of.» t 
religion or exclusion from caste, A Hindu became a convert to Maho- `: 
medanism in 1845. Held that the convert’s son who remained a Hindu ‘+ 
did not-acquire any enforcible right to his father’s share in the. joint; 
family property which he could either assert himself or transmit to his." 
heirs for enforcement in a British Court of Justice, and even if the enact- «: 

e ments permitted it, no suit could be brought to enforce the son's right © 
after the apse of 12 years from the time the cause of action ayose, and. 
the right being barred in 1857 nothing in Article 142 of Act IX of 1871 `; 
or Article 141 of Act XV of 1877 revived the barred right. ` K 

Khunni Lal v. Gobind Krishna Narain (Mr. Ameer Ali.) eiii 645 

Caveat emptor: applicability to COURT SALES : See EXECUTION SALE ... 969 

Charter Act, S. 15:—Revision from interlocutory orders:—S, 15 of the -- - 
Charter Act is sufficiently wide to admit of interference by the High 
Court from interlocutory orders, though it may be doubted whether the. 
words of S. 115, c P.C., were intended to apyly to interlocutory.: 
orders, ; a 

_ Nagaraja Pillai v. Vythianatha Iyer oe e.i . 484 

C. P. C:,S. 11 (0. C. S.13)—"Cotrt of competent jurisdiction”— 

Original court and not trial couri—'Heard and decided” —P rior decision ` 

of same court based on a previous decision of inferior court, not “ heard © 
and decided: —The words " competent jurisdiction” in S. 13 of Act : 
XIV of 1882 relate to the competency of the trial court, and the fact’ -* 
that the appellate court in’ the previous litigation would have been ^: 
competent to try the subsequent suit does not make the previous adjudi- - 
cation res judicata if the original court in the prior litigation isnot. $. i 
13, C. P. C., in terms requires for the bar a hearing as well as final -t 
decision by a court competent totry the later “suit. A decision of a. 
superior court in a second litigation in accordance with the decision » 
of-an inferior court in a previous litigation passed by reason of S. 

13, is no res judicata in a third litigation which the original inferior. 

court would not be competent to try by reason of the decision’ in ' 
the second litigation by the superior .court, the matter not being : 

iT heard and decided ” by it in the second litigation. The law of: res 
judicata does not compel a court trying a later suit to hold that the -----~ 
decision in the earlier suit is correct. It merely estops the parties and: ` 
their privies from showing that the prior decision was incorrect. 

Valeswara Iyer v. Muthukrishna Lyer oe : we > 57 

—_—_——-—-Appealable value of the Privy Council—Evasion of bat by includ-'- 
ing-untenable claim:—A plaintiff cannot be allowed to evade the bar of 


ki 


res judicata by including ina later suit a clearly untenable claim (. ¢., 
one on the face of it barred by limitation) and thus increasing the value - 
of the subject-matter so as to be capable of being appealed to-the Privy . 
Council. 
` Venkatanarasimha Appa Row v. Narasimha Charyalu. . 551 
——Right and duty to perform a service—Distinction— Relief when | 
lo be granted:—A decision between the parties as to whether the - 
vo plaintiff was entitled to use a seal bearing the inscription " Dharma- 
karta ” by the District Munsif’s Court, cannot operate as-res judicata in 


C. P, C.—(Conta.) 


ts 





a 


respect of the subsequent suit brought ina District Court for a declara- . 


PAGE., 


tion that the plaintiff is Dharmakarta of various temples. The distinc-  ; 


tion between rights and duties is in most cases a distinction without a 


difference, There is such a thing as right to perform a duty ; and - 


where a duty is cast upon a man in virtue of his connection with an 
institution or an abstract personality (as distinguished from a specific 


individual who might absolve him from performance) and where it is- 


primarily for the benefit of such an institution or personality ke may 
reasonably claim the aid of law to prevent his being obstructed in 
performance of the same ; and where the right has ceased to be benefi- 


-` cial. to the institution or personality the relief should be refused. 


. Pedda Jiyangar Varu v, Mahantof Tirupathi. . ... eee 


—— Expl. (2)—" Directly and substantially in issue ”— 
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Heard and decided—Rent suit—Propriety of patta, issue on, how far > 
directly and substantially in issue—Second suit for rent of subsequent ` 


fasli—Extent.of holding, question of:—Plaintiff brought a suit f or, rent 


due for fasli 1316. Defendant raised the plea that the patta tendered was - 


` not a proper patta in that it mentioned a larger extent of land as com- 


prised in his holding than was really thécase. The plaintiff had pre- 


viously brought a suit for rent for fasli 1814 and had obtained a decree. . 


The patta then tendered was similar to patta for the suit fasli and the 
issue in the previous suit was “ whether plaintiff tendered pattas to the 
ist defendant and whether the pattas so tendered were proper.” The 
decision was that there was tender and that there was nothing 
objectionable in the patta. Held—:Per Sankaran Nair, F. (Munro, F. 
dissenting).—That.the decision in the prior suit was not res judicata, 


Per Sankaran Nair, ¥,—(1) The title to the land comprised in the patta . 


was not directly and substantially in issue in the previous suit for rent, 
a decree for rent not necessarily involving the decision that a proper 
patta had been tendered. (2) There was no clear finding as to the owner- 
ship-of the land entered in the previous suit. (3) Explanation (2).to S, 
11, C-P. C., does not dispense with the necessity of a finding upon the 
issue by the Judge in the previous suit. 
Bammidi Bayya Naidu v, Bammadi Paradesi Naidu 

Mortgage suit—Prior miorigagee's rights:—In a mortgage suit 
by a puisne mortgagee, the prior mortgage was recitedin the plaint 


344 


and the District Munsif, while dismissing the suit, found the amount . 


due.on the prior mortgage. The puisne mortgagee appealed to the 


District Judge but did not, in his grounds of appeal, take any objection--- 


to or make any mention of the finding on the question of the prior 
mortgage andthe decree of the District Judge was silent upon the 
point. Held :—That the finding about the prior mortgage by the Mun- 
sif could not be incorporated by implication into the decree of the Dis- 
trict Judge and the finding did not operate as res judicata against the 
prior mortgagee. (Srinivasa Rao Sahib v. Yamuna Bai Ammal, 1. L. R, 
29 M. 84, referred to, Sri Gopal v. Pirthi Singh, I. L. R. 24 A. 499: 
distinguished.) 


Arunachala Reddi v, Perumal Reddi eae s 





Probate proceedings—Revocation, question of—Question in issue 


635 
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CP. C.—(Contd.) “ts a O Page 
+ ¿n probate proceedings:—The bare decision in a probate proceeding: 
' 2° that-two prior wills of the testator had not been revoked by a third will 
is not res judicaia in a subsequent suit where the question is‘how far the  - --- 
dispositions in the prior wills were affected by the third will. - ‘: 
Maryammal v. Kaliyainmal ise ise: Set «> Sede te S88 
—————Suit by karnavan for possession on the basis of the prior decree : 
e no res judicata :—See MALABAR LAW—KARNAVAN, Í 
——" Heard and decided "—Consent decree:—A *consent `i 
decree passed for rent due to the plaintiff for certain faslis on: 
the basis of the admission by the defendant inthe case will not be 
res judicata in a subsequent suit for rentdue in respect of subsequent 
faslis on the question ef the share which the plainttff is entitled to. i 
| Bacha Sahib v. Karupp nna Pillai Ses ae ace 449 
————Compromise decree, nature of—Error of law, no ground of attack :—!.- 
S. 13, C. P. C. (1882), assuch, is not applicable to compromise .. 
decrees, The basisofa compromise decree isa contract between the ° 
parties to the litigation, and though the principles applicable-to con- |; 
tracts may have to be considered in determining the rules of estoppel 
applicable to such decree, yet if cannot be regarded as’ a mere con- |; 
tract but stands on a much higher footing. Indeed:in certain res- - 
pects compromise decrees are even on a higher footing in certain 
matters as regards the estoppel they create than decrees “by courts 
passed on contest. A compromise decree, unlike decrees passed `; 
on contest, cannot be impeached on the ground of error of law. 
The test for determining whether there is an estoppel in any particular -. 
a i case in consequence of a decree passed on a compromise must depend 
on the answers to the following questions :—Did the parties decide for ---- 
themselves the particular matter in dispute by the compromise ? Was .. 
the matter expressly embodied in the decree of the court passed on the 
compromise, or was it directly involved in, or was it the basis of what . 
was embodied inthe decree? For settling this point, it would be legiti- . 
mate, and sometimes necessary, to look into the pleadings between the 
parties in the suit terminated by the compromise decree. Evenif the 
compromise was made before the defendant put in his written state- 
ment, it would be still proper to look at the allegations in the plaint to 
understand the terms of the compromise, It is, no doubt, open to the 
parties to agree to terminate a suit ina particular manner without any 





questions raised by the plaintiff or put in issue between the parties '. 
being determined, but whether the compromise proceeded on such an 
understanding is a matter of construction in each case, and no hard 
and fast rule applicable to all cases can be laid down, Whatever is . 
necessarily involved in the decree pronounced cannot be reopened by 
either party, To this extent Expl. II to S. 18, C, P, C. (1882), is applica- : 
ble to compromise decrees. 
-z Varada Chariar v. Ramaswamt Chetty ` w.. Poa ae 709 
——_—S. 24—Notice—Want of irregularity—Transfer of a suit without ~ 

notice to parties as required by S. 24, C. P. C., when the transfer is at - 
the instance of parties is a material irregularity,but their Lordships did 


not interfere in the case as the District Court could have effected the 


O.“P) C.—(Con td.) “oo. =) PAGE 
transfer suo. motu without notice.” ryg BO 
Mathura: Dass V. Venkat Rao aie . e | 829 


-—$. 47 (0. C. S. 244)—Suit to set asid sale E strranger : 
purchaser—Maintainability—Stranger-purchase whether, and how far,. : 

z: è representative of parties to,suit:—A suit against the auction-purchaser 
to recover-a temple office sold in execution of a money-decree against... ... 
the holder of the office is not maintainable under the Civil Procedure. | + 
Cade.{Act*XIV of 1882) unless, the sale be set aside in executioa. Per  _.. 
Wallis, F :—S, 244, C. P. C., is a bar to the suit. It is well settled that : 
the provisions of S. 244 prohibit a‘suit by a party or his representatives :: 
against an auction-purchaser to raise a question which, as between the ; 
judgment-debtor and the decree-holder, must have been determined | 

ots under S. 244, [Manikka Odayan v. Rajagopal Pillai, I.L.R. 30 M. 507: 
explained]. Per Krishnaswami Aiyar, F:—S. 244, C.P.C., is no bar, The. ----~ 
auction-purchaser derives his rights from the sale but the sale not having. . 
been set aside in execution the party to the execution proceedings, should 
not be permitted to impeach iit except by application to the executing 
court,; Obiter':—A stranger-purchaser cannot be. the representative of ! 
either the. decree-holder or the judgment-debtor. The true rule is 
where the decree is a mortgage-decree, the purchaser in execution -; 
will be the representative of the judgment-debtor, Where property is 
attached and sold under a money-decree, a stranger-purchaser obtains 
the rights of the judgment-debtor but is not the representative of either 
the judgment-debtor or the decree-holder. [Manikka Odayan v., 
Rajagopal Pillai, 1, L. R. 80 M. 507 dissented from.} D 

Narayana Iyengar v. Rangaratnam Pillai. oe H ., 928 

——————-Appeal—Order declaring ` decree’ executable—Preliminary. , f 
and final orders :—The determination of any question within , 
S..47 is a decree and’ the decision of the question whether , 
adecree executable or not is certainly a decree. An order that , 
execution should issue and that a commissioner should be appointed for ,, 
partition is a decree and is appealable. [Venkatagiri Aiyar v, Sadagopa- . 
chariar, 14 M.L. J, 5503 Narayana Patiar v. Gopalakrishna Pattar, I'L. 
R.28 M. 355; Ram Rupal v, Rup Kuari, 1.L.R, 6 A. 269 (P.C.) and Bhup | 
Indra Bahadur Singh v. Bajai Bahadur, I.L.R. 23 A, 152 (P. C.) referre , 
to.] . When the'law gives a person two remedies he is entitled to avail . 
himself of either of them unless they are inconsistent. [Mussamatt Golab . 
Koer v.Badshah Bahadur,18 C.W.N.1197 referred to.]Where twoorders , 
are passed in execution, the second after and in consequence of the first, 
and the statute gives a right of appeal against both, an appeal is com- . 
petent against the first order alone even though the second order has . 
been passed before the filing of the appeal itself ; and if the first order is , 
reversed in consequence, the second order will ipso facto cease to have; 
effect. . f - z ; 

vat Lakshmi v. Mani Devi... ` sass 1068 

§. 73, O. 21, rr. 6, 7, "8 Receipt of assets” —Sale— ZOA 

Date of deposit and date of full payment—Transfer of decree for execu- 

tion— Application for rateable distribution before copy of transferred decree : 

is recgived—Atlachment in execution of Munsif's decree—Sale by District , 








Cc. P. C.—(Conid.) PAGE, 
e Coitrt—Right to share in sale proceeds—Order of cvenis :—“ Assets are 
received,” in the case of sales of immovable properties, within the 
meaning of S, 295, C.P.C., only on the date ‘of the full payment of the 
purchase-money and not on the date of the preliminary deposit, and the 
purchase-money becomes the assets of the judgment-debtor only then 
and not on mere deposit, .(Ramanadhan Chettiar v, Subramania 
Sastriar, I. L. R.26 M, 179 and Muthalagiri v. Muthayan, LL R. 
6 M. 356 followed.) A court to which a decree is sent for 
execution may not be competent to execute it before cópy of 
the decree is received; but when once an order is made sending 
a decree to another court for execution, that by itself is sufficient to 
entitle the decree-hokler to apply tothe court to which the decree 
is sent for execution for rateable distribution of his share of the 
assets for the purposes of S. 78, C,P.C., (Act V of 1908). Where assets 
are realized by the District Court and the judgment-creditor seeking 
distribution is the holder of a decree of the Munsif’s Court who had 
attached the property, the right to share in the proceeds realized by sale 
of attached property is independent of a transfer of the decree for exe- 
cution to the District Court and arises by virtue of his attachment, A 
transfer of the decree of the Munsif to the District Court is unnecessary 
to entitle the petitioner to rateable distribution in the sale proceeds of 
the attached property. [Nimbaji Tulsivam v. Vadia Venkatli, L L. R, 16 
B. 683 followed and Clark v. Alexander, I. L. R. 21 C. 200 approved. ] 
Where the application for execution is made on the same day in 
which the assets are received court is bound to ascertain the order in 


which they occurred. 


Arimutht Chetty v, Vayapuri Pandaram as wee eee 505 


——_——8. 92 (O. C. $.539.)—Suit for the removal of a trustee and for 
the appointment of a fresh trustee: A suit for the appointment of a new 
trustee requires sanction under S, 639, C.P.C, 
Ghulam Ahmed v. Sheik Mahomed Yusuf se ese we 450 








— Scope of—No removal of trustee possible 
under, the section :—In a, suit under S. 539, C. P. C. of 1882, an 
existing trustee cannot be removed. [Rangasawmi Naiken v. Varadappa 
Naiken, I. L. R. 17 M. 463 referred to.) 

Rrishnayya v. Subbayya ose ove vee ose 


—— Scheme suit —Effect of—Bar to subsequent suit 
by trustee to establish private righits—Hereditary right to trustceship— 
Proof:—-A'scheme once settled under by court in respect of a public trust 
cannot be altered except by the court and then only on substantial f 
grounds; and consequently, a scheme framed bya court under S. 539 
(Act XIV of 1882) isa bar.to a subsequent suit by a trustee who 
was not a party to the scheme suit, to establish his private rights with 
refererice to the trust which is established, would interfere witha 
charitable scheme settled by court. The erroneous order of court re- 
fusing to-make him a party to the previous scheme suit cannot give the 
private individual a right to sue which he otherwise would not have 
had, His only remedy, if any, would seem to be to induce the Collect; e 


2 e 
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or to ask for a modification of -the-conrt’s scheme-under S. 92 of the- 
new code, 
Rama Das v, Hanumantha Row eas Tr oes 


== —$. 95 (0. C. Ss. 491, 497)—Appeal from award of compensation 





for improper attachment.—An appeal lies against an order awarding com- 
pensation for improper attachment. [Narasinga Bakshi V. Govinda 
Bakshi, I. L. R. 24 M. 62; distinguished ; Lokanath v. Amir Singh, I. L. 


R. 28 A. 81 hot followed.] ° 
Kandappa Chetty v. Chinnappa Goundan ise ise sis 
z————-— Scope of—No bar to regular suit—Tori— 





Wrongful attachment—Essentials for relief. —" Malice” and “Want of rea- 
sonable and probable cause” —“Malce” — Special damage "Meaning 
of—Damages, measure of—~Cr. P. C., S. 250 :—S. 95, C.P.C, is no bar to 
a regular suit for damages for wrongful attachment before judgment. 


- PAGE? 


952 


460 


It creates a special jurisdiction in the court trying a, suit to award 5 


compensation as incidental relief and gives an alternative remedy 


in cases of wrongful attachment and in no way interferes with . 


the principles regulating suits for damages for abuse of courts 

process. The section allows a limited remedy without proof .of 
malice, which it is open to a party to avail himself of if he chooses, Re- 
medy provided by S. 95, C. P. C,, compared with the analogous remedy 
provided by S. 250, Cr. P. C. In a cuit for damages for wrongful attach- 
ment, the ordinary rule followed in cases of damages. for malicious pro- 
secution, that the defendant would not be responsible unless he had 
acted with malice as well as want!of reasonable and probable cause, 
applies. If the object of the defendant in obtaining attachment before 
judgment be merely to put pressure upon the plaintiff to pay his dues 
promptly .and not to prevent any apprehended alienation-by him, then 


the plaintiff is guilty of malice. If the object be the levying of black’ - 


mail,the coercion of the accused in respect of some unconnected matter, 
the-obtaining of compensation or restitution from the accused—that 
would amount to malice, Recklessness regarding the truth of other- 
wise of the allegations would also amount to malice. 
Manjappa Chettiar v. Ganapathi Gounden ... eee 

—§. 100 (0. C. S. 584)—Second Appeal—Question of law—In- 
Jerence from facts:—Where from admitted facts a particular conclusion 
is the only inference that can be drawn by a court and the lower 
appellate court fails to draw that inference, the matter may be said to be- 


one of law into which it would be competent to the "High Court to. - ' 


enter. But where more than one inference is possible, the fact’that the 


lower appellate court made one instead of another is no ground of . -- 


law justifying interference in second appeal. 
Mallikarjuna Prasada v. Venkata Vasudeva ... eee + 00 


——S. 104 (1), Cl. (f)—Sch. II, Cl. 21 (0.0.8, 526)—Appeal from 


decree in terms of award converted into one from order filing award— 


156 


` 


Arbitration—Estoppel—Internal procedure:—Though no appeal lies from’ -© 
a decree in terms of the award qua decree except in so far as it is in ` 


excess of or not in accordance with the award, yet their Lordships 


treated an appeal so filed as one from the order filing an award under ' 


C. P. C.—(Contd.) Pace. 


S. 104, Cl,:(f), C. P. C. Where one of the parties consented to the 
proceedings before the arbitrator being of an informal character, he 
cannot afterwards seek to impeach the award: upon the ground of 
irregularity in the conduct of the proceedings. 
Sitaramaiya v. Pichaiya des ae sae uss 
————S, 115 (0.C.S. 622) “failure toexercise jurisdiction "— 
, Dismissal of application as barred—Limitation of twelve years from the 
date of dgcree—A ppellate decree:—If a Court rejects an applicatjon under 
an erroneous view that it is barred, it fails to exercise a jurisdiction vested 
init within the meaning of S, 115, C. P.C. Whether an appeal is 
preferred from a‘decree, it is from the date of the appellate decree that 
limitation runs for the, purposes of S. 48 of the Code of 1908, l 
Narasaya Hegade v, Vittaprabhu ... aie os an 
—— —— -— Dismissal of suit on the ground of 
discrepancies between the pronote and the plaint:—It amounts to a failure 
to exercise jurisdiction on the partiof a Judge if he dismisses a case 
barely on the ground of discrepancies between the suit pronote and the 
plaint based on it; and the High Court is bound to interfere with the 
judgment in revision. ° i 
Maharaja of Vizianagaram v. Suryanarayana wee ses 
——Material irregularity—Practice—Procedure when 
another remedy open—Garnishee proceedings in firm's name bad—Pre- 
sidency Small Cause Courts Act, S. 36 and Rule 223:—A firm of partners 
cannot be proceeded against in their firm name; nor can garnishee 
proceedings be instituted against certain individuals in their firm 
name.. The institution of proceedings in the firm name implies ab- 
sence of notice to the individuals specifically, which is a material 
irregularity. The High Court does not usually interfere in revision 
where there is anothdr remedy open to parties. It is only where a 
suit is contested that a re-hearing by the Full Court can be asked for 
in respect of an order passed bya judgment, but an application to set 
aside an ex-parte order in garnishee proceedings cannot be treated as a 
suit, and consequently no re-hearing being permissible, the High 
Court can interfere in the case. l 
Murugappa Chetty, x. Ranganayakulu Chetty ... es wae 
Pronote—Suit on—Onus—Adnussion in pleadings or evidence— 
Defendant’s case and plaintiff's case both disbelieved. See PRACTICE — 
PROCEDURE—NEGOTIABLE INSTRUMENTS, S. 118... . ou ie 
————§, 141 (0. C. S. 647)—" Procedure,’ meaning—Reference under 
0.46, 1. 1 in an appiication under S. 83, T. P.A., incompetent:—S, 141, 
C, P. Ç., does not give a party to a proceeding, which is nota suit, a 
right of appeal. It refers only tothe mode of trial and the procedure 
incidental thereto: and it does not include a reference under O. 46, r. 1, 
which is incompetent in proceedings which are not suits. : 
Damodara Menon v. Kelappa Menon or see Say 
~—~-——S. 154 ~-(0.C.S. 310 A)— Any present righi of appeal’ — 
Statute of procedure—Construction—Essentials of application of S. 
$10-A:—The right of appealin a pending action is not a matter of 
procedure; and where a person. had filed an appeal under 
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1020 


452 


1018 . 
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CG. P. G.—(Conia.) - Pace. 
© an old Procedure Code which gave hima rigbt of second “appeal 
if the decision went against him, the passing of a new Code 
which did not give a right of second appeal in a similar case will not 
take away the appellant’s right of second appeal. The words “any 
present right of appeal ” in S. 154, C.P,c., do not mean anything more 
than that no right of appeal which has become vested in a litigant shail 
be affected by the present Code. S. 310-A (Act XIV of 1882) confers a ` 
` special righteon the judgment-debtor and before he can avail himself 
of benefit of the section he must comply strictly with its: terms, A 
deficient deposit cannot be made good after the time allowed by the 
Court appropriating deposits paid on other accounts by the judgment- 
debtor, e 
Kalinga Hebbra v. Narasimha Hebbra A s. 63I 
———0. 2, rr. 1 and 2 (0, C. Ss, 42, 43)—Scope of -BuddhistLaw— - 
First suit for divorce—Second suit for partition—N o bar: —Ss, 42 and 43 
are aimed against a multiplicity of suits in respect of the same cause of 
. action. An objection founded upon the sections should be treated as a 
preliminary point, and when no notice of the point is given by the defend- 
ant either in the defence, or at the trial, ôr in the grounds of appeal 
first delivered, she should not be allowed to taise it subsequently except 
upon terms which would indemnify the plaintiff for the defendant's 
omission to raiseit at the proper time. A Buddhist husband first sued his 
wife for divorce on the ground of misconduct. The wife denied the mis- 
conduct but eventually consented toa decree for divorce, The husband 
subsequently brought a suit for the recovery of property which he 
alleged his wife had fraudutently kept in her possession and for a parti- 
tion of their joint property, The shares of the respective parties depend- - 
ed according to the Buddhist law vary much on the grounds of: 
divorce. Held :—The second suit was not barred by'Ss, 42, 43, C.P.C., 
the causes of action for divorce and partition being different, The cause 
of action for the diverce was the misconduct of the wife, but the cause 
of action for partition was the divorce of the wife founded on that mis- 
conduct. If the court should be of opinion that a petitioner has 
unnecessarily severed his claim for partition from a claim for divorce, 
it may, of course, punish the plaintiff by the exercise of its discretion 
as to costs, but such a severance does not come within the mischief - - -~ 
aimed at by Ss, 42, 48, C. P. C., so as to bar the claim to a partition 
which may be founded on the decree for divorce itself. 
Maung Pe v, Ma Lon Ma Gale... i e. 158- 
————0. 5, rr. 17, 20 (0.C. Ss. 80 to 82)—Service of s summons— 
Mode of effecting service—Defendant absent in foreign territory:—Service 
ought primarily to be made on the defendant personally and every reason- 
able effort should be made to effect such service, But if it appears that rea- 
sonable efforts have been made to effect personal service but without: 
success, the Code permits of the summons being affixed to the outer door 
of the residence of the defendant. When the offcer is justified in taking 
the latter step, such service would not be open to objection. Where the 
officer was informed that the defendant had gone to a foreign territory 
and that it was-not known when he would return, itis not necessary fhat 
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service should be taken to the defendant in the foreign territory,espe cially 
when the defendantwas moving from village to village therein. Abraham 
Pillai v. Donald Smith, 1.L.R. 29 M. 324 doubted, Sankaralinga Moodelly 
v, Ratna Sabapathi Moodelly, 1. L. R. 21 M. 324 approved. 

Visvanathan Chetty v. Arunachellam Chetiy s. a 


——0 7, r. 10 (0. C.S. 51)—Plaint,—Return of —Practice, as to old 


, stainp—Credit to be given to old stamp:—See CouRT FEES ACT, S. 30 ne 


————Q. 18, r. 15 (0.C.S. 191) “Concluded the trial’ —Remand—Trial 


before another Fudge—De novo trial :—The trial of a suit was concluded 
by the Judge ;. on appeal the appellate court remanded the suit to the 
court of first instance for disposal according to law on the substitution 
of fresh parties on the record, and in the meanwhile the Judge who 
first concluded the trial had been succeeded in office by ancther, Held : 
_-That there should be a de nov? trial, and that S, 191 of the Code of 
1882 did not apply. 
Krishna Bai v. Collector of Tanjore... * 


——-0. 21, r. 2 (0. C. S. 258)—Suit for refund of money paid a second 


time owing to the default of decree-holder to certify — Limitation :—See 
LIMITATION ACT, ART, 17 oe ee ove soe 


———— 0.21, r. 2 (0. C. S. 257 A.)—Scope and effect of S. 257 A— 


Waiver--Public Policy:—The prohibition contained in S, 257 A., 
C.P.C. (1882), is not based on any rule of public policy rendering agree- 
ments in contravention of the section illegal. It is merely unenforce- 
able in execution proceedings or by a fresh suit as the case may be. 
The rule is merely enacted for the benefit of the individual judgment- 
debtor and one reason for the rule was probably that litigant 
parties should not have the right to interfere with the decrees of courts, 
a reason which would probably. indicate that the rule is applicable only 
to execution proceedings, and it is open to a judgment-debtor to waive 
the benefit of the rule. 
Varda Chariar v. Ramasawmi Chetty. oe eee 


————@. 21, r.4(0. C.S. 368.)—Ejectment suil-—Effect of abate- 


ment against one defendant as regards: other—Wroug order for with- 
drawal of suit with leave—Effect on second: suit:—In an ejectment suit 
against several trespassers where one of the defendants dies and the 
plaintiff fails to bring his legal representative on record, he can still 
proceed against the other defendants in: the suit. | Foy Gobind Saka v. 
Manma Nath Banerji, 1. L. R. 33 C. 680 and Upendra Kumar Chakra- 
varthi v. Sham Lal Mandul, I.L.R. 34 C. 1020 followed.] Obiter ;—The 
. result will be different in a suit for taking the accounts and winding 
up of the affairs of partnership. [ Rajchunder v. Ganga Das Sen, 1L. 
R. 31 C. 487 referred to.] 
Perumal v. Karupan se on 


————0. 21, r. 32 (0. C. S. 260, C1. (2))—Scope of—Applicability of 


section to decree directing abstention :—S. 260, C.P.C. (1882), applies to 
cases where the judgment-debtor is restrained from doing an act, ¢.g. 
asin this case, from taking water which the decree-holders carry 
through a thodu. : 

Manikavam v. Narayanan. wae ace wee eas 


Pact. 


978 


533 


80 


518 


703 


574 


14 


6: P. C.—(Conia.) © PAGE., 
0. 21, r. 53 (0.C.S. 273)—4 tlachment of decree—Effeci of altach- 
ment—Decree allowed to be barred by attaching credilor—Collusion— 
Damages:—Attachment of a decree prevents the execution by the decree- 
holder thereof until and unléss any of the events mentioned in S, 273 , 
C. P-C., happens ; [Pathumma v. I divi, 13 M. L. J. 265; Adhar v. Lal 
Mohan, I. L. R. 24 C. 668 not followed. Sami v. Krishna, I. L. R, 21 M. 
417 distinguished ; and consequently, the attaching creditor who 
attaches thg decree,if he prevents the execution of the decree. and 
allows it in collusion with the judgment-debtor to be birred is’ liable in 
damages to the decree-holder whose decree was-attached and, allowed 
to be barred.] The only person who could execute a. decree under 
attachment: is the attaching creditor, Any application by the decree- 
holder of a decree under attachment, for -execution would be infructu- 
ous and an infructuous application will not save limitation. 
M. Husani v, Jani, 1, L.R. 27 A, 619, Gurupadappa V. Virabadrappa, 
IL E. R.7 B.459 and Puma Chandra v. Radha, I. L. R. 33.C. 867 
referred to : ` i 
Unni v, Pathutti ee ase e . 5277 
—~—0O- 21, r. 63 (0. C. S. 283)—Order adwcrse to Judimani. Gradili Sy 
An order under S, 283, C. P. C. need.not be solely an order. relating to 
the right to physical possession of the property but may be with refer-. : 
ence to the right to claim the property in dispute > Are TE 
Rama Aiyar v. Palaniappa Chetty Dn wwe ‘T56 
———21, rr. 80, 81 (0. C. Ss. 302 and 303)— Sale “of negotiable i 
instrument—Transfer by vesting order—Right of transferee—Vesting ` 
order obtained after suit but before decree :—A negotiable instrument’ - 
can be transferred otherwise than by iridorsement as. an actionable 
claim, Rule 80 of O. 21, C. P. C., is merely an enabling. section. and - 
where a tourt passes a vesting order under-Rule 81 of O, 21 in respect - , 
of the negotiable instrument, the transferee is entitled to sue on it on., ; 
' the strength of the vesting order; and it is enough that he obtains the. 
vesting order before decree. : 
Muthulingam Pillai v. Packiam Fernandez oe ee 422 
——— 0, 21, rr. 97, 99 (0.C. Bs. 328, 331)—Complaint of obstruction pre- 
Jerred beyond “ one month ’’—Registry as suit not proper :—It is illegal to 
register an application under. S, 328, C. P. C., filed after one ;month 
from the date of obstruction as a suit, @biter ;:—Where a suit is found 
barred by limitation, it is not open to.a court to.allow the plaintiff to 
withdraw the suit with liberty to bring a fresh one, if the fresh suit is 
one which ‘would be barred by the decisicn in the eatlier suit. . 
Valliammai v, Shanmugam Pillai : e 664 
=== O. 21, r. 99 (O. C. S. 331)—Scope se S right to 
come in after grant of patia :—S. 331 of the Code of 1882 applies. only 
where the resistance or obstruction has been occasioned by a person 
other than the judgment-debtor claiming in good faith.to be in posses- 
sion of the property on his own account or on account cí some. person ` 
other than the judgment-debtor. When Government grants a patta for 
land it ceases to have possession of any kind whatsoever and the fact 
that charge is made for jenmabhogan: in addition, to the. assessment 
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e does not affect the matter ; and consequently the Government is not en- 
titled to come in under S; 331. [Pullanapally Sankaran Nambudri v, 
Vittil Thalakrat Muhanad, I. L. R. 28 M. 505 followed] 
. Karunakara Menon v. Secretary of State for India T oe 409 
——— 0.23; r. (1) (0. C., S. 37 5)—Fürisdiction to grant leave without 
defendant's corisent—Leave 6n Mistaken views -A Court has jurisdiction 
*to grant leave to institute a fresh suit whether the defendants consent , © 
.to it or not. _Where a court wrongly purports:to give leave fo with- 
draw a ‘suit with leave to filea fresh suit as-with “the consent of the 
defendant while the defendant himself was dead-and there was no one 
brought on the record as legal: representative. Held :—That no objec- 
tion could be taken to® the second suit onthe ground that the order 
granting leave was made on a misconception ‘of facts or that the leave 
was inoperative, the prior order not having been set aside in due 
course, ; i 
Perumal v, Karupian oe 574 
— — 0O.: 23, r. (1), Cl. (3), (0. ©. s. '373)—" Tastituting a fresh suit" 
Proceedings in execution against defendants against whom suit was with- 
drawn—Obstruction by exonerated defendants:—Where a suit is with: ` 
drawn against: certain defendants with’ leave to file a fresh suit and in: 
execution tne said defendants obstruct delivery, the decree-holderis . 
precluded from proceeding with his application .to remove the obstruc- 
ticn- by O. 28, r. 1 (S. 373, O. C.) > 
Biram Beni Ammal v. Syed Shumsuddin ... one we 404 


— — 0. 26, rr. 13, 14 (0.C.S. 396.) —Commission to examine 
witnesses—Party’s right to:—A party to a suit has a right to the issue of 
acommission to examine a witness beyond the prescribed distance, 
apart from the question whether he would be ultimately benefitted by it, 

‘Sitamma v. Subraya ai oo wed sae 2 we 889° 


—_——-0. 32, r.7 (0. C. S. 462) "On behalf of a minor”—Hindu Law— 
Decree directing payment of money to father alone—Father foregoing benefit, 
by compromise in appsal— No necessity for sanction:—The appointment of 
a Hindu father as guardian ad litem will not deprive him of his capacity 
to act on his own behalf; and a compromise bona fide entered into by ` 
him of a disputed claim foregoing money payable only to him, though 
as representative of the family of which he is the head, will be binding 
on the minor members of his family who are parties to the litigation, 
and S. 462 C. P, C. (1882) is not applicable to such a case, 
Ganesha Row v. Tulja Rani Row... one eve oo 1093 


—-— 0. 39, r. 2, Cl. (3) (0. C. S. 493)—“ Court granting the injunc- 
tion" —Meaning—-Not the court to which the suit has been transferred jor, 
tyial:—An application under Cl. (3) of rule 2 of O. 39, C.P.C., canfiot be 
transferred for trial subsequent to the-passing of the ad interim injunc- - 
tion. ‘' The-court granting the injunction” does not include the eourt to 
which the’suit has been transferred subsequen. to the passing of the ad 
interim injunction.  Semble:—The° ad interim injunction itself: would |, 
probably ‘be enforceable by the court to which tne suit has been trans- _ 
ferred. f l 

Mathura Dass v. Venkat Rao sie Fees aga" 
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—— 0. 34, rr. 7, 8 (T, P., A.. Ss. 92, 93)—Mor tgage—Redemption ° 
suii—Application by mortgagor for sale on failure to deposit—Competency:— ` 
It is competent to a mortgagor to apply for sale where a decree direct- 
ing a.sale has been passed under S. 92, T. P. A. ina suit for redemption: 
[Dictum'of Bhashyam Aiyangar, F. in Vedapuratli v. Vallabha Valia 
Raja, I. L. R. 25 M. 300 approved. Vallabha Valiaraja v. Vedapuratti, 
L L: R. 19 M. 40 not followed.] 
Govinda Taragan v. Veeran. ane een 941 
—-— O. 40, r. 1 (O. C. S. 503)—Receiver, ad interim ast and con: 
venient—Suit against Hindu widow—No allegation of specific waste:—A 
bona fide possessor should not ordinarily be displaced from any of the 
' just rights attached to his title unless there be some’ equitable ground 
for interference. To justify the appointmentof an ad interim receiver. 
in a suit against a Hindu widow who is in bona fide possession of the pro- 
perty, in virtue of her legal title to it, and which possession she would 
be admittedly entitled to for her life even if plaintiff succeed in the 
suit (the suit being one for declaring an alleged will of the last male 
owner a forgery) there should be some ¢quitable ground for such ap- 
pointment, and a court will be acting wrongly in appointing a receiver 
on bare grounds of expediency in the absence of specific proof of 
waste, etc, z 
Sivagnanathammal v. Arunachellum Pillai n. eee - æ 821l. 
————0O. 46, r. 1, (0. C. S. 617y does not authorize a court to invoke ọ 
the jurisdiction.of another court any more than it authorizes a party to 
; do so by way of appeal. Consequently, a court cannot make a reference — 
under O. 46, r, 1, in an application under S. 83, Transfer of Property 
Act. 
Damodhara Menon v. Kalappa Menon eee eee oe 613 
—-—geh. TI(O. C. S. 510)— ‘Refuses —Scope of —Furisdiction of court to 
appoint new arbitrator—jurisdiction of court to proceed with suit after 
decree in terms of compromise—Refusal of arbitrators to act—Refusal of 
party to, nominate another—Practice—Procedure:—When an arbitrator 
is nominator by parties his ‘refusal’ to act is signified as clearly by his 
refusal to accept nomination as by any other course he could pursue. 
He need not first accept and then only refuse to constitute a refusal 
within the meaning of the section, The parties to a suit entered into a 
compromise to refer the matter in dispute to arbitration. The Court 
passed a decree in terms. One of the arbitrators refused to act and 
one’ of:the parties refuse to name another in his stead, The Court 
took up the matter again and proceeded ‘ with the suit.” 
Held that the original decree put an end to the suit and the Court 
could not therefore have proceeded’ with the suit. Parties who agree 
to set up a tribunal of arbitration are not bound to submit the case 
referred to another tribunal such as a District or other Judge. The-only 
procedure open to the Court was itself to appoint another arbitrator 
and that the objection as to want of Jurisdiction if the District Judge 
to act-was fatal; Pugardin Ravutan v. Modinsa Ravutan,'\. L. R. 6 M. 
414; Bepin Behari Choudry v. Annoda Prasad Mullick, 1. L. R. 18 C. -8324 
° overruled. 
-. "Mirza Sadi Hussain y.M ussamat ee e ene eve L161 
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PAGE 


„C P. Ġ., Sch. II, para 17 (O.C. s. 523)—Scope of—0. 23, r. 3—. . 
Adjustment — Bare agreement to refer to, arbitration not an adjustment 


—Decree—Appeal—Order under S. 523 of the Old Code:—Orders whether 
under S. 526 or under S. 523 of the Old Code are decrees and are appeal- 
able, A reference to arbitration of a matter which is the subject of litiga- 
tion in a civil court does not fall within the scope of paragraph 17 of Sch, 
II, C. P, C. The classification contained in Gulam Khan v, Mahommed 
Hussain, 1, L. R. 29 C. 167 (P. C.) holds good even under the new Code, 
A mere agreement to refer to arbitration is not an adjustment within the 
meaning of the word in O, 23, r. 3, C. P. C. 
Venkatachalla Reddi v. Rangiah Reddi eee gee | see 


990 


C.P.C. (O.C. S. 353)—1ppeal—Statute—Construction—Right of jappeal not ` 


a malter of procedure :—A right of appeal is not a mere matter of proce- 
dure and must be governed by the law in force at the time when the pro - 


ceedings in the Original Court commenced ; and cannot be taken away `> 


by a new Procedure Code passed after the institution of the proceedings 


in the original court. 
Salinamma v. Valli Husanabba Beari . sis oo 


Compensation for PREMARIN E T AEEA rights —Stranger ` 


purchaser :—See EXECUTION SALE eee ve sds 
Compromise decree—Resjudicata—Distinction between compro- 


. mise decrees, decrees by default‘and by confession of judgment pointed > ` 


‘out: 
Vardachariar v, Ramaswami Chetti ` ave ae ete 
-——-———Registration if necessary when compromise beyond 








the scope of suit. . 
See Partichelamanna v. Parti Rama Row t. eae 
Construction—Simple mortgage—Condition that the mortgagee shail take 
possession of and enjoy the mortgaged properly as under a usufructuary 
morigage in Gefault of payment of interest by the mort gagor— Mortga gee’ s 
right to a decree for sale :—In a suit brought by the mortgagee against 


‘709 


: 870 


¢. the , mortgagor who had failed to paythe principal and interest, to . 


enforce his mortgage, it was contended that the mortgagee was not 
entitled to the decree for sale on the ground that the instrument of mort- 
gage, which expressed itself that it was a simple mortgage, provided— 


>>bJé the whole or portion of the interest remains unpaid by the due date, 


His Highness (the mortgagee) shall take possession of the mortgaged 
properties immediately thereafter and enjoy the said properties as 
under a usufructuary mortgagee.’ Held, confirming the decree of the 
High | Court that the mortgagee retained . the possession of the simple 
mortgage, and as the mortgagor had not fulfilled his obligations, the 
decree for sale of the mortgaged property was a matter of course and 
perfectly right. 
Bhupathi Devu v. Gajapatira soe ure 
Contempt of court—Contempt of inferior court-—Furisdiction of the High 
Court—Common Law jurisdiction inherent.—Char ter Act, S.16 :—The 
p High Court has the Common Law jurisdiction to deal with contempt of 
an inferior court, but not under S. 15 of the Charter Act. 


In re Venkat Rao nes one tee . 
3 


1147 


18 

PAGE, 

Contract—Construction—Goods supply of —“Passing of goods ”— Warranty f 
of quality impli ed from’ knowledge of purpose—Passing of employee of 
seller—Essentials of passing of :—When the persons who enter into a 
contract for supply of goods to be: used fora particular purpose (e.g. 
sleepers for Railways) are informed of the purpose for which the goods 
are wanted they must have taken to be impliedly warranted that the 
goods supplied were reasonably fit for that purpose. The appellant 
entered into a contract with the respondent's assignor for the supply j 
of sleepers fèr the Railway and the contract contained the follwing 
clause. “The passing of our (the suppliers’) Moulmein and Rangoon 
friends, the Bombay, Burmah Trading Corporation Limited, is as 
usual final as regards both measurement and quality,’ Held that it 
did not mean that the contractors can supply anything they chose but 
that the supply should be according to the standard set up expressly or 
impliedly under the contract or at the least the requirement that the 
sleepers were reasonably fit, as sleepers of the dimensions described 
for use by the Railway Company: that the right conferred by the 
clause on the suppliers amounted merely to the right to determine by 
and through the skill and experienced pesons whom they should 
necessarily employ for the purpose, acting honestly and impartially 
according to the best uf their judgment whether the goods supplied 
were in conformity with the requirements of the contract under which 
they were so supplied. The point isnot whether the men employed 
‘to pass ” acted honestly according to the best of-their skill and judg- ° 
ment, but whether they ever approached the question they had to 
determine namely the conformity of the goods supplied with, the 
contract under which they were supplied and if they never applied 
their minds to that but merely determined that the sleepers were fit 
to be sent outas the manufactures of their employers, there cannot 
be any passing of the sleepers within the meaning of the Contract Act. 

Bombay Burmah Trading Corporation v. Aga Mahamad ... ee 1110 


Contract Act, S. 2,—Third re ENE right of suit :—See 
RIGHT OF SUIT eee we 918 


S. 16 A—Undue influence—Onerous transaction. Even 
though the bargain was onerous their lordiships did not refuse specific 
performance, there being nothing to show that it was unconscionable, 

G. W. Davis v. Maung Shwe Go... bis wee .. 1127 


——— S. 38—Payment to one of several joint promisees in collusion, no pay- 

meni to all:—Even assuming that payment to one of several joint credi- 

tors will operate as a good discharge as against all, yet, a payment 

fraudulently made solely for the benefit of one of the several creditors 

and not being for the benefit of all, will not operate as a good payment, 

{Baikunt Nath Chakrabarti v. Hara Lal Pal, 13 C. L, J. 284 and 

.  Veerasami v. Ibramsa, 19 M. L. J. 220 referred to.] A manager of a joint 

` Hindu family can himself sue for a debt due to the family without im- 

pleading the other members of the family. [Kishen Prasad v, Har 

Narain Singh 21 M. L. J. 378 followed, ] l 

Sheik Ibrahim Thar agan v. Rama Iyer ves ee 609 
——-—Ss. 39, 73—Breach of C oniracl Medsüre of damages— 


° Difference between contract rate and market rate—Market rate as on what 
s > 
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Contract Act—(Conid.) i l Pact. 
date:—Per Chief Fustice and Wallis, ¥. (Ayling, F. dissenting)—In the 
case of a breach of contract to sell gouds, the measure of damages is 
the difference between the contract rate and the market rate as on the 
date fixed for performance and not as on the date of breach, whether 
the action be brought before or after the date fixed for performance. 
There is no difference between the English and Indian Law on the 

. Point. Per Ayling, F:—The damage is to be assessed on the difference 
between the contract price and the market price on the day of,the breach , 
of the contract, The English law is not applicable to Indiain the face of 
S. 39 of the Contract Act, Per Curiam :—Held on the facts of the case 
that (1) there was a completed contract in the case ; (2) that the breach 
occurred on the day, when the defendant wrote the letter which plain- | 
tiffs rightly treated as a breach; (3) that the defendants’ case having 
been that they were entitled to claim a formal transfer, it was not open 
to them to raise the objection that the contract itself was invalid. 

Krishna Fute Mills Coy. v. F. Innes .. eae one vee 182 

———S§S, 69—Not exhaustive— Interest "ecbucanan Interest :— 

The Contract Act is not exhaustive, and S. 69 of the Act applies to cases 
of payment to a third person and not to a case where a person js bound 
under the law to make a payment directly to the person who has in- 
curred the expense. The interest referred to in S. 69 is pecuniary in- 
terest. . 

Ranganayaki Ammal v. Ramanuja Aiyangar aes w. 600 

———S, 87—Sale of goods notin existence—Appropriation—Epidgnces— 

The question whether there was appropriation of the goods by their 
owner for the benefit of a particular creditor is one of fact and the law 
does not require any particular mode or form of appropriation. If 
there has been a specific appropriation, then the consignor, if he is 
still in possession of the goods, will hold it merely as trustee for the 
consignee. Timber was prepared with the help of money advanced by 
plaintiffs to the Ist defendant under an agreement that they were to be 
sent to the plaintiffs so that the plaintiffs would sell and appropriate 
the sale proceeds towards the discharge of the debt owing by the Ist 
defendant to the plaintiffs, and the timber, having been despatched 
from the forest where it was cut in pursuance of this agreement, was 
in the course of transit when it was attached by the 2nd defendant as 
property of the 1st defendant. The timber was intended for the plain- 
tiffs and it had been cut and despatched under the directions of two 
_ persons appointed under the power-of-attorney executed by the ist de- 
tendant. The. sole object of which wasthat these two men should 
carry on the Ist defendant's business in timber in order to discharge 
the large debt owing by the 1st defendant to the plaintiffs: eld that 
. the plaintiffs acquired a right to the timber as soon as it was cut. 
Venkataratnam v. Ramanna ate os Š 413 
Corporation—Powers—Levying taxes and farming oui: Farming out and 
incidental to lveying taxes:—See MADRAS, CITY MUNICIPAL ACT S. 334. 21 
M.L.J. 788. MADRAS DISTRICT MUNICIPALITIES ACT S. 191. 21 M.L. J. 790. 
Costs—D ecd—Construction—Confiicling views presented by both parties— ` 
Real character of deed upheld—Registration Aci S. 171— Family settle= ` 


meni=Want of registration—I noperative as regards immoveable property Á- œ 
Š DDS i e 
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‘Costs—(Conta.) i ` PAGE. 
The contest in the case was abont the validity and effect of two instru- 
ments; one of 1884 and the other of 1893. The pleadings of both the 
parties were in one way before the court found against the deed of 1893 
and quite the reverse after the finding, Held that, notwithstanding 
the conflicting views presented by the appellants, their Lordships were 
bourid to give effect to the real character of the instrument but without 
their costs in the Privy Council and the court below, Heldthatan ° 
instrument the effect of which was in contest in the case was exeeuted ` 
as a family arrangement and intended to be ‘immediately operative, 
final and irrevocable and was, consequently, a settlement and not a will; ` 
and that the same was inoperative as regards immoveable properties 
for want of registration, . l 

Umrao Singh v, Lachman Singh e s 637 
——~Difficul ty of spyoetlonment=Procdir e:—W ere it is difficult” 
_ to apportion costs between the parties in view of the peculiar nature of 
the‘disputes between the’parties and the necessarily arbitrary manner 
in which most of the items had to be valued: held that equity will De 
equally well served by each party being ordered to bear his own costai. 
Pedda ‘Fiya Aiyangarv. Mahant of Tirupati Pat ae nha aM 

Co-tenants—Suil for possession—Decree, form of—Suit in exclusive right —À 
The plaintiff, a co-widow, sought to recover possession of rs 
from her husband’s brother, the first defendant in her own exclusive 

ve right: The second defendant, the other widow, supported’ the first 
defendant. “She had received Rs. 400 under an arrangement wilh him. 

The first defendant’s contention of non-division was found against him. 
Held, that under the circumstances plaintiff was entitled only to a 
decree for her half share of the properties. If one of two co-tenants— 
sues on behalf of the other co-tenant also, the plaintiffis entitled to 
recover the whole; otherwise he is entitled to recover his share 
unless the suit is ‘based on allegations of prior possession and dis- 
possession. [Durjan Singh v. Durbijoy Singh, 9 C. L. J. 623 at: 626 
referred to.]° . 
Rama Naicken ve Muthayammal e.. ? we 997 

Courts deportmenť to Practitioners. Magistrates and other judicial 
officers cannot be too careful in theirJdeportment towards the practition- 
ers of their courts, whether they were qualified vakils or private pleaders, 
80 as not to give any cause to the public for thinking that one practitioner: ` 
is fayoured at the expense of others. ae 

Vyasa Row v. King Emperor aes ves one 

Court Fees Act, S. 7,C1. (iv),(b), Sch. I, Art 1, Sch. II—Art. 4 
(vi), Partition suit—" Suitto enforce right to share on the ground 
that it is joint family property,” meaning of ;—Per majority (Ayling F.` 

. contra) :—A suit for partition of joint family property, where the plain- 
tiff is in joint ‘possession with the other co-parceners, is governed by 

Art. I, Sch. I, of the Court'Fees Act and not by Art, 17 (vi) of Sch, II of 

the Act, A suit for partition by a member of a joint Hindu family is 

governed by S. 7, Cl. (iv) (b), of the Court Fees Act. Meaning of the 
words, “ suit to eniorss right to share, ” ( rightto share, ” and “ on the 
ground that it is joint family property ” explained. Per Ayling, F.:—Cl. 

(iv) (2) of S. 7 appears to be designed to cover merely the rare, but quite 


. 284 


“91 


“Court Fees Act—(Coutd.) 
possible, cases where the plaintiff’s status as a co- parcener isin dispute, 


and is sought to be enforced, and a suit for partition of joint family pro- 
perty, where the plaintiff is in joint possession with others, is governed 
by Art. 17 (vi) of Sch. II. 

Rangiah Chetty v, Subramania Chetty. eae 





° Hee „as to old stamp—Credit to be given to old stamp:—When a plaint is.. 
returned by one court for presentation to another court, tke latter court. 
should give credit to the old stamp on the plaint. 

‘Visweswara Sarma V, T. M, Nair ... 
——— -——-— — Sch. II, Arts. 1, 11— ‘pint danis rder in pro. 
. bate proceedings :—Article 1 of Schedule II of the Court Fees Act is 
appliçable to an appeal from an order in probate proceedings and not 
Atticle 1 of Schedule Il; and no ad valorem fee need be paid on it , 


Rodrigues v. Mathias... ow. 


—— §.30-—C. P. C. O. 7, r. 10—Plaint, aire i Brace) 


Pace 
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533 


481 


Cr.P.C.. S. 103— Search list—Other Sassen ddinissibla; —s. 91 of the Evi- . 


dence Act does not apply to a search list prepared under S. 108, Cr. P. 
C.—See EVIDENCE ACT, S. 91. 





a person is solely charged under Clause (f) of S.110. of the Criminal. . 
Procedure Code, evidence of general repute is not admissible. Emperor 
v. Bidyapath, LL.R. 25 A. 273; Katai Haldar v. Emperor, I. L. R. 29 C. 


—— §. 110, C. (f) -Evidencdé of general repute inadmissible: Where 1 


281 


279 ; Wahid Alikhan v. Emperor, 11 C.W.N. 709; Parasulla v Emperor, 


18 C. W. N, 244 referred to, 

Muthu Pillai v. Emperor . oa sis = 
S. 147—" Dispute likely fo cause reach of the peace’ — Use of., 
wélli--S, 147 does not prohibit the lawful use of a public way or right . 


— 
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anda Magistrate has jurisdiction to protect, by an order under S. 147, per- ` 
` sons exercising their rights (as in this case the right to draw water from A 


`a well) when the same is threatened to be interfered with by others. 


Hindus of Kannamapalaiyam v, Kaikkolar Christians .., one 
—~——— Ss. 180, 188—Dacoity committed in British India—Stolen 


property found in Native State—Native Indian British subject—Trial—. 


Certificate ‘of Political Agent, necessity for:—The general provisions of S. 


„487 


180,Cr. P. C., are controlled by S. 188, Cr. P. C., and where an offence is Ñ 


committed by a native Indian subject of His Majesty in the territory of 
, a Native State, he can be tried for thé offence in a court in British 
India only if the Political Agent of the State certifies that the charge 

eught to be tried in British India. 
-> Sessions Fudge, Tanjore v. Sundara Singh  .. a 
na Ss. 195, 537— Want of sanction—Mere P A a convic- 
- tion is not vitiated by the absence of the preliminary sanction required ` 
under S. 195 of the Cr. P. C. inthe absence of any prejudice to the party 
even though it be that objection for want of sanction ‘was taken by 

the accused before the trial. 
Abdul Razack Sahib v. Emperor eve 

‘on— S. 195, Cls. 6. 7 (C).— Ftrisdiction of appella te bench of High 
Court lo hear appeal from sanction order of Presidency Small Cause” 





Court—High Court—Original and appellate side of—Original’ ard 


441 


` 753 


appellate jurisdiction—Meaning of :—Both the original and the appellage ; 
e 


220 


Cr. P. C.—(Contd.) i PAGE. 
sides of the High Court constitute but one court though the jurisdic- 2 
tions are different, An appellate bench of the High Court is competent ° 
to dispose of an appeal from an order of sanction grantedby the 
Presidency Small Cause Court. [Sew Bollock Singh v. Ramdin Bania, 
14 C.W.N. 806 referred to.] Appellate and original jurisdictions defined. 
The effect of Cl, 7 (c) of S. 195, Cr, P.C.,is merely to designate the 
Court to which an appeal lies under that clause and not to describe 
the nature of the jurisdiction which it exercises. Its effect is to make 
the High Court the appellate tribunal in dealing with sanctioh orders 
under S, 195, Cr. P. C., of the Presidency Small Cause Court: and the 
High Court exercises its appellate jurisdiction in an appeal under 
S. 195 from an order of sanction by the Presidency Small Cause Court. 

Famna Doss v. Sabapathy Chetti .. wae ies we 1074 

S. 203—" Record his reasons"'— Reference to Police report when 

enough:—An order of dismissal under S. 203, Cr, P. C. should state rea- 

sons, A reference to the police report for the reasons may be a suffici- 

ent compliance with the provisions of the section, only if the police 

report is made a part of the record. 

Amed Bee v, Ameena Bee tes ws sdi . 492 
— S. 250—“ The person upon whose complaint or accusation the : 
accusation was made:—A person was ordered to be prosecuted by the ` 
Assistant Superintendent of Police under S, 211, I. P. C. The Station 
House Officer preferred a charge sheet and presented it to the Magis- 
trate who tried and discharged the woman and passed an order for 
compensation against the S. H. O. Held that the S. H. O. was nota 
person upon whose complaint or information the accusation was made 
within the meaning of S, 260, Cr, P. C. dz re Kesar Lakshman, 

I. L. R. 1 B. 175 ref, to. $ i 

Subramania Pillay v. Pakia Nadachi, 7 Svea see we 845 
Compared with S. 95, C. P. C. :—See C. P. C., S. 95 0. ee 1052 
———— 8. 257—Cross-examination of witnesses by accused. Per Curiam: 

—It is open toa Magistrate even after a case has been closed and at . 
any time before judgment is pronounced to give an opportunity to the 
accused to cross-examine the witnesses for the prosecution and to 
examine the witnesses for the defence even if the accused had to avail 
himself of such opportunity even at an earlier stage of the Proceedings, 
And it always depends upon the circumstances of each case whether a 
belated application should be granted or not. Where the accused’s ` ' 
attitude is deliberately designed to harass the Court, the Magistrate 
will not be acting improperly by refusing his application. 

Viyasa Rao v. King Emperor see jus ae ve 283 














S. 269—" With the aid of jurors as assessors’—Al jurors and 

not only some of them:--Where an accused is charged at the same trial 

with respect to offences some of which are triable by a jury and some 

by assessors, he should be tried in respect of the latter with all the 

jurors as assessors, and not only some of them assessors, 

Pingai Pakirappa v. King Emperor.. one. Bi ee 520 

2 faa S, 360 =A deposition read out in the presence of the accused 

and his pleader, but while another witness in the case was being exami- 


ned, is a deposition good inlaw soasto founda prosecution for per- 
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‘Gr. P. C.—(Contd.) ; PAGE, 
e jury on it, especially when no objection was actually taken to the rea- 
ding out of the deposition when the examinaticn of the other witness 
was going on. 
In re Muthukumara Reddy aie 411 
—————- Ss. 423, Cl. I (b); 237, 238—Relation pane y/o a 
finding’'—Scope of S. 428, Cl. I (b) :—The finding which an appellate 
“court may alter under S. 423, Cl. I (b), may relate either to an offence 
with whioh the accused was separately charged in the lower gourt or 
to one of which he might be convicted without a distinct charge. In 
cases. not falling within Ss, 237 and 238, Cr. P. C. the appellate court 
cannot convict a person of an offence with which he was not charged 
in the first court, but where he has been charged with a particular 
offence, and the first court has recorded a finding on that charge, the 
appellate court can alter the finding. 
Hanumappa v, Emperor s i 805 
—— — Ss. 476, 195—“ Inquiry CETT or derili "Order 
_ based on what is not legal evidence bad—Evidence in preliminary en- 
- quiry under S. 202, Cr, P. C. Per Sundara Aiyar, F. (Ayling, F. dissent- 
ing) :—An order under S, 476, Cr. P. C., based partly on what is not 
legal evidence, ¢.g., on a statement made without oath in the investi- 
gation, is bad inlaw. Per Sundara Aiyar, ¥.:—An order under S. 476 ' 
passed by the first court does not cease to be operative ipso facto by the 
order of an appellate court reversing that of the court of first instance, 
A preliminary inquiry under S. 202, Cr. P. C., is not a “ judicial pro- 
ceeding.” The words “ when any civil * * courtis of opinion . 
that there is ground for inquiring '’in S. 476, Cr. P. C, mean when 
there is legal ground for inquiring. Courts have a heavier responsi- 
bility on them while proceeding under S. 176 than while giving sanc- 
tion under S. 195, Cr. P.C. A Magistrate might not act illegally in 
ordering prosecution under S, 476 on the sworn statemen/ of the com- 
plainant alone, but an order based on it and on the statement of com- 
plainant’s witnesses not made on oath is illegal. Per Ayling, +—Excep- 
tionally strong reasons are required to justify an order under S. 476 in 
cases where the complainant has not been allowed to adduce the whole 
of his evidence in support of his complaint. 
Kachi Madar Labbai v. Emperor se eve 795 
— — S. 491—De facio gsuardianship—Penal Code, S. 361: —De facto guar- 
dianship is sufficient to sustain a prosecution under S. 361, I. P. C. and 
as against strangers, would‘entitle the de facto guardian to an order for 
restoration of the ward to his custody under S. 491, Cr, P.C.; but 
where the custody is not illegal and improper the proper procedure is ta 
restore the minor to his lawful guardian under Cl. (a) of S. 491,Cr. P. C. 
Muthusami Sastri v, Narayana Sastri es we 195 
aS, 526.—Village Magistrate—Adjournment of case on the ground of 
an.inlended application to High Court for transfer—Praclice—Procedure:— 
A Village Magistrate will be acting illegally in trying an accused with- 
out granting an adjournment when the latter applies for an adjourn- 
‘ment of`the hearing for the purpose of moving the High Court for a 
transfer from the file of the Village Magistrate : 
Thota Narayadu y, Emperor wee ae aet a 755 
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Damages, measure of—Suit for wrongful attachment :—See C. P. C., s: 95. 

Decree—Afpeal decree—Execution—Time fixed for payment—Furisdiction 
of executing Court to extend:—Specific directions contained in the decree 
or order of an appellate court (e. g, directions to pay money within a 
certain time) are beyond the judicial discretion of the lower court and 
hence must be implicitly followed by the latter court ; consequently 
the first court cannot in execution extend the time fixed by the appellate 
court in its decree (e. g., for the payment of money), 

Mohideen Kuppi v. Maria Kami ... ene 

——Construction—Held that a consent decree which mer rely declared 
the right of defendant to remain in possession of some of the plaint 
lands could not be construed as a decree directing delivery of ' posses- 
sion of the remaining lands to plaintiff. 


Lakshmi v. Mani Devi aie 
Decree, form of—co-tenants—Suit b one for ane possession :—See 
“O Co-TENANTs 1... sed 
Decree—Maintenance aeetsex jor of Bee. Hinbu LAW- MAINTE: 
NANCE E oe 





Curiam,—A mortgage decree containing both a direction for sale as well 
as a personal decree, though irregular in form according to the provisions 
of the Transfer of Property Act is not a nullity; and if allowed to remain 


“918° 
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1063: 
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Mortgage aceros Forn of—Combèned dar iii ape. G 


unimpeached cannot be called in question in execution, Per Abdur | 


Rahim, F. :—A direction that the defendant do pay a certain sum of 


money, prima facie imposes a personal liability, though no doubt the ` f 
words are not conclusive of the question. It may be that other clauses aS 


of the decree, if read together without direction, might show that all 


that was meant by what is prima facie such direction, was to declare the 
amount for which the defendant was liable and the only immediate re- 
medy intended to be given was against the mortgaged property. But 
where a decrée is clear in its terms there can, be no reason for such a 
construction, i 
Raja of Kalahasti v. Varadachariar a. 
Deed—Construction—M origage or charge?—Simple mortgage, essentials of:— 
A mortgage deed ran as follows:— In default I shall on the Security. . 
of the house site belonging to me j z i pay and make’ 
K good the principal and ` interest?’ Held: Per Curiam:—That the 


instrument created a mortgage. Madho Misser v. Sidh Binaick, LL 


R. 14 C.'867 disapproved. 


Balasubramania Nadar v, Sivaguru Asari and another... eee. 


—-——Kanom—Saswatom right :—Held : That the words “there will be 
no objection to the land being held by you and your Anandravars ” 
_. followed by the qualifying words “ as long as you and your Anandra- 


or oe 


... 1086 


562 


i * vars shall live’ have not the effect of creating a saswatom right in th e | 


donees. 
Kunhambuv. Kerala Varma Valia Rajah 


Dekhan Agriculturists’ Relief Act (XVII of 1879)—Suit jor. 
redemption--F orm and reality of the suit——Speci fic Relief:-—Specific Relief 
under the Dekhan Agriculturists’ Relief Act (XVII of 1879) could not 

° .- be gganted in a suit, which was in form a suit for redemption, -but in 

e 


. 56 
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Dekhan Agriculturists Relief Act—(Contd.) PAGE, 
reality was a suit to recover property of which the rightful owner had - 
been deprived by fraud. 

Mussammat Backi v, Birchand Fcomal ane es we «89 
Discretion—Government Board—Discretion given by statute—Fudicial 
discretion—Court’s power to interfere with arbitrary exercise of discretion: 
—The discretion given by S. 4 of the Public Service Superannuation 
Act of 1903 (New South Wales) to fix the gratuities of retiring public 
servants is not an arbitrary discretion but a discretion to be exercised ; 
reasonably, fairly and justly ; and where it is plain that the award of 
gratuity was intended to, be unreal and unsubstantial, though made 
under the guise of exercising discretion, in that the Board threw in 
only a farthing for gach year of service after a certain period, in the 
calculation of the gratuity :—Held—That it was at best a colorable per- 
formance and tantamount toa refusal by the Board to exercise the dis- 
cretion entrusted to them by Parliament. 

„Leshe Williams v. Haines Thomas Giddy s. wae oe 64l 

Distraint;for larger amount than what is actually due— s 
Ilegal—No dislinction between sale and distraint;—See MADRAS ACTS 

RENT RECOVERY Acr. oe ® saa oh a pi 570 

Divorce (Act IV of 1869), S. 17—Furisdiction of High Court to rescind 
decree nisi on reconciliation between parties:—The High Court has juris- 
diction to rescind the decree of the District Judge in cases coming be- . 
fore it for confirmation under S. 17 of the Divorce Act, if the parties 
have become reconciled to each: olher, and not merely to decline to 
confirm the decree. : 

William Dare v. Bella Dare oa oui toe oe 529 

Hasemont—Light and air—Obsiruction to ancient lights—Remedy by 
injunctton—Cities and villages—No* difference—Defences that are not 
open :—If a man’s ancient lights be interrupted, itis no answer to say 
there are remedies which he can. provide for himself by making 
changes in his own tenement ; nor is it an answer to say that defen- 
dant is willing to provide fresh rights for him in another way. A 
party causing an injury, to another cannot object. to appropriate relief 
being granted to hisopponent on the ground that he would suffer. 
serious injury by being compelled to undo his.mischief: There is no. ` 
difference in the applicability of the law as regards interference with 
„ancient lights to builders in cities and to builders elsewhere. Sesmble;— 
There is no difference between the law of England and the law in India 
with respect to granting relief by way of injunction in cases of obstruc- 
tion of easement to light and air. 

Muthukrishna Aiyar v. Somalingamuni Nagendrien ane e 742 
— Right to light and air—Right of action—Specific Relief 
Act, Ss. 54, 56—Injunclion—Damages :—In cases of obstruction to light 
and air, injunction is the rule ; and damages the exception. There is 
no rule of law that the plaintiff will not be entitled to an injunction if 
he can so alter or rearrange his house as to neutralize the effect of the . 
defendant's building. Held also that, in the circumstances of the case, 
whether the Indian law as contained in S. 28 of the Easement Act is 
wider than the English Law as lajd down in Collis Home and Colonial 


4 ° 
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Hasement—(Conid.) : > l an 
Stores, Limited (1904) A. C. 179 at 182 or not, the test laid down by the 


= PAGE. 


English law was satisfied in the case and that the plaintiff was entitled ¥ 


q5 toaninjunction. Ramanjulu Naidu v, Apavanji Ammal... oe, 


Estoppel—Lessor and Lessee—fenm right :—Held’ also that the de- 
misee was estopped in the case from contesting ‘the title of the ‘demisor 
and that no express’ admission of jenm right by the demisee otherwise’ 


than: by the acceptance of the demise was. necessary in the circum- ` 


stances of the case to estop the ‘demise from denying- the derisor’s s 
jenm right. - $ ; nes 


Kothayya Kanara v. Ganapathi. eee : : sas 
—Essentials—Cause of action :—There can aes no estoppel when 


650 


truth-was known to the person pleading ‘it: Nor camit’ be invoked to” 
defeat.a plain provision of law, A cause of action cannot be founded: om ` 


an-estoppel nor does-an éstappel arise from a representation of a a mere’ 
intention—e, g. an intention to pay promptly, : 
Krishna Chetti v, Vellaichami Thevan > ue - Aa 


———— Mistaken view:of the law:—A mistaken iinpiessioñ of law re- |> 


garding the validity of:an adoption is not a ground on which anes- 
<3 toppel can be based, The rule of estoppel*applicable to pérsons taking- 
under an instrument as regards their competency to deny the title of 
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t 


others taking under the same instrument has no applicatiop to- cases’ - 


where title is acquired solely by presumption, [Rajijalakshini v. 
Suryanarayanan, 3 M: L, J 100 considered. ‘Dalton v. Fiteerald, 97 

2 Ch. 86 distinguished.] ` ae `i 
Aiyana Chariar v. Lakshmi Ammal n : 
Evidence—Appreciation—Conflicting story as to a ‘vital issue a fact:—In 


"eé “ede 


dealing with.a case where ‘parties are at -issue-on a vital question of ~:~ 


500 


fact, e.g. as to the. terms” of an agreement—the safe principle is-to con- . : 


. Sider what story fits in with the admitted circumstances; a = 
G. W. Davis v, Maungshwe, Go. u 
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Evidence Act, S. 90—Scope of—Presumption—application of, en cb . 
only is produced:—The presumption as to the genuineness of an ancient ` 


document under S. 90 of the Evidence Act can be applied even where 
the original is not produced, but only a copy is produced. [Khetter 
Chunder Mookerjee v. Khetter Pant Sreeterutyo, 1. L. R. 5 C. 886 ; Ishir: 
Prasad Singh v. Lalijas Smag I, L.R. Aa A, 294 followed, l 

ae v. Sankaran Nair ne ` u 





~§. 91—Cr, P. C., S. 103 — Matter req uired by law tobe 
reduced to the form of a lineni- Soarch list—Other evidence ad- 
missible—S. 91 of the Evi dence Act does not apply toa search list pre- 
' pared under S,’103, Cr. P. C.:—When a search has been conducted under 
S. 108, Cr, P. C.; other evidence than the search list is admissible re=- 


981 


garding the things -seized in the course of the search and 1 regarding t the o 


places-in which they were found, 

„In re-Solai. Naick: © oy- 5 : i 
= 5, ‘92—Scope of—Proof of fraud ot excluded = 92 does 
not prevent proof of a fraudulent dealing with a third person’s pro- 
perty or proof of notice that the property purporting to be absolutely 
conveyed in fact belonged tq a third person who was not a party to-the 


. j è 
e 
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conveyance. It certainly does not preclude the evidence of a charge of 
fraud on the part of a party in relation to matters antecedent to the deed». 


Maung Kyn v. Me Shwa Z aoe see wee he 


——§. 92 (6)—Sale deed—Evidence that no consideration was intended 


to pass:—Evidence is admissible to show that consideration for a deed - 


of sale was not intended to pass. 
Hanif-unnisa v. Faiz-unnisa its aes 





oes en ert 


—Corroboration—How far ‘essential—Per Sankaran Nair and Abdur 


Ss. 133, 114, Ill. Acone evidence—. 


~:Pacé 


1105 


4126 


Rahim, FF.—(Ayling, F. dissenting) :—A conviction based upon the un-. ° 


corroborated testimony of an accomplice is, in the absence of special 


circumstances, unsustainable and the High Court can interfere in revi~-' 
sion, The existence of special circumstances’ is a matter into which- 


the High Court`can go in revision. Per Ayling, F.—Where the lower . 
court convicts an accused onthe uncorroborated testimony of an- ac», ;`. 
complice, the matter is not one for revision by the High Court, but one .” 


__of appreciation of evidence by the lower court, Per Abdur Rahim, F.— 
The evidence of one accomplice is not sufficient corroboration of the 


evidence of another accomplice ; and previous statements made by an 


ı accomplice are not such corroboration of his evidence in. court as to, : 


justify a conviction by itself. The corroboration required is corrobora- - 


tion by means of untained evidence. 


Vyasa Rao v. The King-Emperor ... Pee een RS : nas 
Execution—Decree against assets of deceased—Representative's plea. of. 


assets—Onus :—Once it. is admitted or proved that the man sought to be 
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made liable under a decree obtained against a deceased person had ... 


come into possession of assets belonging to the estate of the deceased 


judgment-debtor, it is for him to satisfy the court as to the extent ofthe .. 
assets received by him and to‘account for them. (Magalomi Geruciah . + 


v. Narayana Rungiah, 1. L. R. 3 M. 369 referred to.] 


Govardhan Dass v. Krishna Dass... wee 2A 
Execution sale—Fraud—Misrepresentation by judgment- debtor s pleader . 


—Auction-purchaser not responsible: —Held in a suit to set aside an exe- 
cution sale on the ground of fraud and misrepresentation by the judg- 


ment-debtor's pleader that he was.going to apply for an adjournment of, 


-sale and consequent omission to be present and bid at the sale that there 


was no fraud, and even if the alleged representation of the judgment- . 


ı . debtor’s pleader be true, the auction-purchaser was not responsible, 





Bishun Chand v, Bijoy Singh ‘ee eee eee =- 
—_-—. Interest sold—Question of Jack Considara tion: —See HINDU 
LAW — WIDOW es oes one oe een ves 





enters upon land as a stranger purchaser in execution sale and effects 
improvements thereon, heis entitled te compensation therefor upon a 
, Teversal of such judgment and sale irrespective of any question of his 
bona fides, Zain-ul Abdin Khan v. Mahammad Ashgur Alikan, L 


1096 


652 


236 


—Purchaser's rights—Stranger purchaser—Value of improve- , 
ments by purchaser—Eviction—Good faith—Test—Caveat emptor :—lf one. 


L. R.10 A. 166 explained; Mallikajun v. Narhari, 1.L.R.25 B. 353.. 
referred. to. But even if the proposition so stated is..too'` broad... 


and good faith must be proved. on the purchaser's part in making- . 
e 
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the improvements, the good, faith required does-not go beyohd an 
honest belief in the purchaser in the validity of his ‘title, Where it 
was merely found by the lower appellate court that the auction pur- 
chaser in execution sale effected the improvements after an application 
was put in to set aside the decree for fraud, and there was no allega- 
tion that the auction purchaser was aware of the non-service of the 


- PAGE, 


notice which constituted. the fraud:—Hcld:—That there :was no duty. 


on the part of the purchaser to make due inquiries regarding. the re- 
gularity of the sale proceedings and thathe was entitled.on eviction to 


the value.of the’ improvements he has effected. Obiter:-~There is no. 


covenant for title implied in a court sale i, é., the auction purchaser, 


takes only.the interest in the property sold, which his judgment-debtor 
had in law atthe time of the sale. The scope of the doctrine does not 
extend to the’ consequences of defects or irregularities in the proceed- 
ings leading up to the sale, which might render it void or voidable. 
S. 61, Transfer of Property Act, is also inapplicable to a purchaser in 
court sale, 

` Mathunsa Rowthan v. Apsa Bin eee eve eos 


Executor—Adverse title cannot-be set up by after acceptance. See HINDU- 
LAW—JOINT FAMILY oe ies eee DA eo 
Family settlement—Compromise of suil—Alienation—Distinction— 
Test—Hindu Law— Reversion suit:--The true test to apply to a transac- 
tion which is challenged by the reversioners as an alienation not binding 
on them is, whether the alienee derives title from the holder of the 
limited’ interest or life tenant. But where the compromise is based on 


969 


669 


the assumption that there was an antecedent title of: some kind in the ` 


parties and the agreement acknowledges and defines what that title is, 
then it is not an alienation open to the attack of reversioners. A Hindu 
becamea convert to Mahomedanism in 1845. His son who wasa 


Hindu predeceased him and the father died soon after. There was - 


litigation between the son’s daughters and the father’s daughter's son 
about the succession. ‘The parties compromised it by taking 8} and 
74 annas share each respectively. Held in a suit by the daughter’s son 


attacking the compromise that the compromise was a.family settlement. « 


and not an alienation by the daughters. 


Kunni Lal v. Krishna Gobin Narain ‘ies aoe 
Fine—right of fining—Trustee’s powers to fine a Subordinate: 
See RELIGIOUS ENDOWMENT—TRUSTEES - ‘ee MWe 


Ganjam and Vizagapatam Agency Rules—Rules 20 ‘aid 18—Peti- 
tion against order under Rule 18:—A petition lies to-the High Court 
under Rule 20.from an order of the Agent under Rule..18 summarily 


dismissing an appeal. [Fagannadha v. Godanna,l. LaR. 16 M. 229 dis-. 


sented from. ] 
Venkatramadas v. Raghunatha Patro, wee A 2.. 


Good Faith—Test:—Sec EXECUTION SALE si? fan 
Guardians and Wards Act,S.7 (2)—Guardian, appointment, effect , 


of, on mother's powers:—-When a guardiani s appointed by court under 
the Guardians and Wards Act fora minor’s property, persons other 
than such guardians cannot legally bind the minor’s estate. The‘ want 


e of authority of a de facto guardian isa good defence to a suit brought -- 
e 
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by a mortgagee to enforce his mortage against a minor, though in a 
, suit by the minor to set aside the mortgage, a court might equitably 
© v decline to grant relief until the plaintiff compensates the mortgagee to 
the. extent of the.benefit derived by him, eh - 
Krishna Chetty v. Vellaichami Thevan, se eos . 10/7 
——— — $s, 29, 38,Sub-secs. 41, 43 —“ Any person’ Right io ‘be 
, heard: —The words ‘any person” donot mean only a relative or 
* friend, but are wide enough to cover applications by persons other ~ 
than relatives or friends of the minor. 
Venugopal Bahadur v. Thayammal. : eee ve ': 885 
Hindu Law—Adoption by widow—Suii to ‘ee jsdeOns of proof :—. : 
Where the parties who rely on an adoption admit the interest of the party 
who impeaches the adoption as presumptive reversionary heir, the onus 
is on the party who relies on the adoption to establish it, notwithstanding 
the fact that a widow's estate intervenes between the presumptive rever- 
sionary heir and his right to possession. - 
Rajagopala Reddi v, Govinda Reddi sa wis se -445 
—~— ———-— Titile by prescription:—A person can acquire .propeèrty.. 
by long possession as atopted son of another under an invalid adoption - 
but it cannot give him the status of an adopted son or putan end to. 
his Position as a member of his natural family, : 
Ayanachariar v. Lakshmiammal .. see so Ses ee. 600 
——-——Debt—Father's debt—Decree , against father & son—Onus of proof i 
that decree is nol binding on son :—Where a suit is brought against a . 
‘Hindu father and son in respect of a debt incurred by the father, it is 
upon the son to make out that the moneys were notin fact advanced 
or, if they were, that he was not liable for the original debt under the 
doctrine of pious obligation and for want of family necessity. 
(Periasawami Mudaliar v. Sitharama Chettiar, 1. L, R. 27 M. 248; 
Chidambaram Mudaliar v. Koothaperumal, 1, L. R. 27 M. 326 followed; 
Chandra Deo Singh v, Mala Prasad, 1, L..R.31 A. 176 approved,j 
Malayandi v. Subbaraya see oes soe we 521 
Family necessity—Marriage expenses of daughter—Sudra 
family:—The marriage expenses of a daughter in a Sudra family isa 
family necessity. [Kameswara v. Veeracharlu, 20 M. L. J. 855 ; Nara- 
simham v. Venkatanarasayya, I, L R. 27 M. 206,approved.} 
Malayandi Goundan v, Subbaraya Goundan s. eee eve = BL 





——__-—~——-Guardianship of children—Sanyasi’s right—Conver- `` 
sion to Brahmoism—Father's right. to keep daughters unmarricd:—A : 
Hindu father is-quite free to keep his daughters unmarried till their 16th 
year and even after that. A Hindu who becomes a Sanyasi loses _ his 
rights of guardianship over his children and cannot regain them by v 
reverting back from sanyasam ; and consequently, he does not regain 
his right of guardianship by becoming a Brahmo. . 

Muthusawmi Sastri v, Narayana Sastri w. rT eee we « 196 

———-+-—-—Joint family—Alienation of undivided share— 
Alienee's rights—Fluctuation of skare:—The mortgagee of a Hindn - 
is entitled to proceed against the share of ason subsequently born in the. 
family property mortgaged to him, An alienée of, the interest of an.. 
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undividéd'co-parcener in a joint Hindu family takes ‘thé co- parcener "so 
interest as it-stood on the date of alienation, g D i 
: Ramachandram Pillai v, Kalimuthu Chetti s. w wee 246 
== oint family—Coparcener’s rights, nature of:—Per Sundara 5 ; 

` -Aiyar, F. Obiter. The proposition that a Hindu coparcener has no right 

toa definite shate of the property is only true in the sense that his share 

is liable to fluctuations of increase and decrease as between himself and ` 

his coparceners and also in the sense that until partition he cannot claim, © - 

as between* himself and his coparceners, exclusive title to any particuldr - 

item of the family estate or any definite share of the income of the estate. 

An alienee’s position is quite different and he obtains title to the alience’s 

share in the property transferred as it stood on the date of the alienation ` 
Doraisami.v. Nonudisami Saluvan : ais A vee 1041 


———-— Joint family—F ather' s power of alienation—Gift' to daughter: 
—Aeld that a gift of 8 acres of ancestral land by a Hindu father to his 
daughter after marriage when the family was possessed of 200 acres of 

"land was valid; [Churaman Sahu v, Gopi Sahu, 1.L.R, 37 C.1; Rama- 
swamy diyar v. Venguduswami Aiyar, ILL.R, 22 M. 113; Kudutumma vo 
Narasimhacharyulu, 17 M. L. J.598; Kantakshi Ammal v. Chakrapani z 
Chettiar, I. L. R, 30 M. 452, referred to.] ` 

Anivillah Sundararamaya v. Cherla Seethamma See 695 

Le ee Father's powsr's of alienation :—A sale or 
mortgage of joint family Property by a‘Hindu father for a justifiable 
necessity is binding on the sons even though the transaction be 
unsupported by an antecedent debt. [Venkatramanaya v. Venkaträmāna 
Das, I, L. R. 29 M. 200 distinguished.] i 

Veerabadram v. Fagannadha Row eve STs ves 448 

—— — —_~ ——Suit—Manager's right of suit without im- ` 
pléading others :—The ordinary rule is that all persons in whom the right 
to any ‘relief exists should be- joined as plaintiffs; but it cannot be laid 
down that in no case has a‘person a right to sue on behalf ‘of himself 
and others, where the procedure laid’ down in S. 30, C.P:C, of 1882, is’ 
either not applicable or has not been taken advantage of. There is no 
reason „why there should be -any difference in this respect between `` 
a joint family in Malabar and one elsewhere, There are several - 
statutory exceptions to'the rule; there is no reason ` why there should ' 

"27 not-be other exceptions ‘based not on any legislative Provision but on 
the substantive law applicable to the parties; and the case- -of the- tasa 
manager of a joint Hindu family is such an exception, 
Sheik Ibrahim Tharagan v. Rama Lyer e.. 








s.e ` 509 
Sit by managing members—Limitation Acl, 
S.` ‘92: Members of a joint Hindu family who are the sole managers of 
the family business are competent to enter into contracts in their own 
_ names and sue on the said contracts ; and it is not necessary thatin - 
those suits they should join other members ot the family as co-plaintiffs, 
Where in such a suit the other members who were unnecessary parties 
were added after.the period of limitation: Held thatthe suit was not 
liable to be dismissed under S, 22 of the Limitation Act. The defendant 
is-entitled to insist on all ‘persons with whom’ he expressly. contracted’ 
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being-made parties to the suit, [Kattushin Khanna v. Vallotil Nara- 
Ne yanen, I. L. R.3 M. 284 and Alagappa Chetty v. Vellian. Chetty, 1; L. 
u R. 18 M. 32 doubted. Arunachella Pillai v, Vythialinga Moodeliar, 1. . . 
L. R. 6 M. 27 approved. Ramsebukk v. Ram Laland Imam-ud-din v. 
Liladhar; I. L. R. 14 A. 524 referred to] : R : f 
Kishen Parshadv. Har Narain Sing wee on wwe - 378 


—+-—-——~—Impartible Zemindari—Debis how far binding on 
succéssor——Hanuman Prasad’s case—Onus of proof—Enqutry by ender: — 
An-unsecured debt of the Zemindar of an impartible Zemindari, not 
incurred for family necessity, is recoverable from the estate in the hands 
of the next heir taking by survivorship. [Nachiyappa v. Chinnasami, 
ILL.R, 29 M. 453 declared no longer law; Raja of Kalahastiv, Achigadu, 

I. L. R. 80 M. 464;:Zemindar of Karvetnagar v. Trustees of Tirumala : 
Tiripati ,-&c. Devasthanams, I. L. R. 32 M. 429 followed.] ‘There.‘is ` 
nothing in principle to confine the observations of the Judicial Com. 
mittee in Hanuman Prasad’s case, 6 M. I. A. 393 as. to the sufficiency 
of a bona fide and reasonable enquiry to the case of alienations only, 
They apply with equal force to simple money debts-as well. No doubt; `? 
ordinarily something more than the mere representation of the borrower 
is necessary to constitute resonable enquiry on the part of the lender, 
especially when ‘the borrower’s interests are likely to .be opposed, to |: 
those of the reversioner or the infant heir or other person whose 

‘- «manager he or-she may happen to be. But the representations of the 
borrower are not merely evidence but may, in particular circumstances, 
be sufficient, to Shift the onus from the lender to the person impeaching 
the debt or alienation.. {Sarat Chandra. Banerjee y. Bhupendra Nath 
Basu, 1; L. R. 25 C. 103 referred to.] When a brother of the last. male 
owner and the last male owner’s widow were in joint possession of a 
Zemindari under a compromise, the same being liable to be divested 
on adoption by the widow : Held, that the brother and, the widow Te- 
presented the. estate completely and a debt- contracted or alienation ` 
made by the brother must be dealt with on the footing of an aliena- ` 
tion -by the widow. Hanuman Prasad’s case, 6.M. I. A. 393 explained. ` 

Maharaja of Bobbili v. Raju Kaminayini Bangaru one we 598 


—~—Inheritance—Mitakshara —Priority—Great grandson of 
great 'grandfather—and great grandson of grandfather—Dravida School -` 
—Test of consanguinity and spiritual benefit—Respective- applicability: to ` 
the Madras School:—The word “sons” in the text of Mitakshaca Ch. Hy, ‘Ss. 
4,v.2; S. 4, v.7 and 8 and S. 5; v. I, does not include grandson. Where 

“the petitionlis between two collateral sapindas included among the enu-- 
merated heirs preference should be given to the sapinda belonging to the 
“nearer line. As-between the great-grandson of the great-grandfather of ` ` 
thedlast male owner and the great-great-grandson of the grandfather, - 

i the Jatter is entitled to succeed in preference to the former, Obiter:—l1t - 
maybe that all other tests being equal the superior efliacy to oblations . 
would be a:legitimate ground for giving preference,though it is difficult 
to conceiye of a case among the sapindas in which the nearness of line 
would not be present as a:determining factor. The question may:arise 
only: among bandhus of the same class and then the quality or the qian- A 
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tity of the spiritual benefit which they confer on the propositus may be 
a good ground for preference. 
Subramania Pillai v. Muthusami Pillai ee o 856 
—Marriage—Marriage expenscs—Right and Gil to give 
girl of deceased Hindu in marriage--Mother’ s Right tobe paid for 
` expeitses:—The ‘mother of a Hindu girly whose father is dead being the 
proper guardian of the person of the girl is entitled to select a bride- e 
groom for her and to give her in marriage ;, and in order to entitle her 
to do so iti is not necessary for the mother to show that her father-in- ... 
law wrongly and improperly refused to perform the marriage. “The. . 
mother is entitled to be paid ‘the reasonable expenses of the marriage ¢- , 
of her. daughter by the husband's coparceners. The liability isone _- 
that arises under the Hindu: Law and not under the Contract Act. 
The texts relating to the duty of, the father’s co-parceners to give 
away a deceased Hindu’s daughter in marriage. deal only with the ree. 
ligious rite ‘of making the gift or danam of the bride ; they are only 
directory and not obligatory even from a religious point of view ; they, 
create no legal right or obligation ; they do not prescribe any special 
rules with respect to selecting a bridegroons-or of disposing of a girl in 
marriage (as opposed to the ceremonial act of giving); and, conse-- 
quently, the right to select a bridegroom vests in the guardian of the 
girl as part of the general rights of guardianship. A in 
Ranganaikammal v, Ramanuja Aiyangar ` s. eee we =, 600 


———— Maintenance of Widow—Decree, form of—Liability of 
property—Extent of liabilily:—A partition effected among the members 
of a Joint Hindu family subsequent to the institution of a maintenance ` 
suit by an undivided coparcener’s widow will not affect her right to a 
decree charging her maintenance onthe whole property of the joint 
family as it was on the date of the plaint. [Hemanjini v. Kedar Nath, 
I. L. R. 16 C. 758 at 763 (P. C.) distinguished.] A widow of an un- 
divided coparcener has a right to have her maintenance charged on 
the entire joint family property and ‘not merely on the share of those" 
coparceners of her husband whose share might be said to have been 
accelerated by‘ her husband’s death, i.¢., the share of the husband’s ° 
branch of the family. [¥ayanthi Subbayya v. Alamelu Mangamma, 
I. L. R. 27 M. 45 at 48 explained.] Obiter.—It may be that a decree for 
maintenance would not be forceable against a member of the joint. 
family which gave something more than the interest of her deceased 
husband which had passed by survivorship. 











Subbarayulu Chetty v. Kammalavalli Thayaramma. soe ne 498 
_—— ~__—Marriage expenses of daughters a necessity :—See HINDU 
Law—DEBTs .., wee ase ue eee ow 421 
Hindu Law—Payment to one of several co-parcencers when 
good :—See PARTNERSHIP. See wae .. ` 508 
—————-—Partible property- Sovoranos of self-acquisi- 


-tious and joint property—Onus:—In a joint Hindu family 
governed by the Mfvtakshara, the father kept his own earnings separate 
from the property that came to him at the time. of partition, He also 


e leitat his death documents which would clearly show how much of the... 
e é 
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assets left by him were his own acquisitions and his disposal. Al) the’ 

° testator’s papers} came at hisdeath into the hands of the defendant. 
Held—That the courts in India rightly drew the inference that the 
material documents were withheld by the defendant because they 
would disprove his story. 

Srinivasa Moorthy v. Venkata Varada lyengar ws. ane .. 669 


—>———-— Partition decree, effect of —Appeal, effect of, on decree 
—Subsequent deaths and births, effect of :—Partition may be effected by 
consent or by -decree; and, in both cases, once it is properly "effected, 
either by consent or by decree it is not affected by subsequent births ` 
or deaths among the parties to the partition. Decrees which are right 
at the time when they are passed, whether for partition or otherwise, 
are not varied by reason of subsequent events; and severance effected 
by a partition decree correct at the time it was passed, is not effected 
by the subsequent filing of an appeal therefrom, Where the legal 
representative (the mother of a deceased party to an appeal from a par- 
tition decree) applied to be broughton the record and the other sharers 
objected to it on the ground that the share survived to them. Held:—(1) 
That the legal representative should be brought on the record for the: 
adjudication of the very question of the deceased’s share surviving to , 
the rest of the sharers ; (2) that the severence between the parties was 
effected by the partition decree of the first court ; and (8) that the legal ` 
representative (the mother) became entitled to the deceased’s share 
irrespective of the pendency of the appeal. [Subbaraya Mudali v, 
Manicka Mudali, I.L, R. 19 M. 845 followed. Sakharam Mahadev 
v. Harikrishna Dangha, 1.L, R, 6B. 118 not followed, Foy Narain 
Giri v, Grish Chunder Myti, I. L. R. 4 C. 444; s.c.6 I. A, 228 and 
Chidambaram Chettiay v. Gauri Nachiar, I. L, R. 2 M. 88 refer- 
red to. Sangili v, Mookhan, I. L. R. 16 M. 350 and 353 doubted]. 

Thandayuthapani Kangiar v. Ragunatha Kangiar ss vw 240 


——_-_———Stridhan—Inherttance—Priority—Step-daughtey and 
husband's great-grandfather’s great-grandson :—As between a woman’s 
step-daughter and the womntan’s husband's great-grandfather’s great- 
grandson, the former is the preferential heir to her stridhan. 


Manja Pillai v. Sivabagyathachi ... tes ene ee 851 


——Succession—Deed altering mode of sueccession—Tes!:—Two 
brothers, Hindus, subject to the Dayabhagha law, executed a document 
by-which they purported to provide for the permanent devolution of 
their respective propertiesin the direct male line including adopted 
sons, with the condition that in case of failure of lineal male heirs in 
one branch the properties belonging to that branch should go to the 
other, subject to the same rule; and only in the absence of male descen- 
dants in the direct line in either branch were the properties to go to 
female heirs or their descendants. Held, on a construction of the docu- 
ment, that it could not be construed to be a gift to the son of the exe- . 
cutant defeasible in the event of his death without male issue ; that 
the sole intention of the executants was to alter the rule of succession P 
in their family which they had power to-do and that the instrument 
was consequently void, [Tagore v. Tagore, L, R. I. A, Sup. 47 followed. ] 

5 e 
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The question in all these cases is not whether the gift over was given 
in the event which happened afterwards but whether it was good in 
its creation. 

Purna Sashi Bhattacharji v. Kalihan Rai Chowdhuri ... ww. 1119 

—-~— Widow—Alienation for discharge of husband's j 
debts—Onus :—Where a widow sells a portion of her husband's estate 
to pay off alleged debts of her husband, the onus is upon her to prove 
that the debts were owing by the husband. 

Bhawani*Kunwar v. Himmat Bahadur Seb aoe ° a 64 
Widow—Maintenance—Wrongful withkolding—Arrears 
—Costs:—What a Hindu widow is entitled to for her maintenance is an 
amount which in the opinion of the court would be required to enable 
her to live comfortably according to the standard of comfort obtaining 
in the community to which she belongs, regard being had also to the 
extent of property out of which she is entitled to maintenance. No hard 
and fast rule can be laid down that she is entitled to a particular frac- 
tion of the income, although she can in no event claim more than the in- 
come of the share of the estate which her husband would have been 
entitled to if a division had taken place duying his lifetime. A wrong- 
ful withholding in the sense of a morally improper withholding is not 
necessary to entitle a widow to arrears of maintenance ; nor is demand , 
essential forthe purpose. She may no doubt waive her right, but 
waiver cannot be necessarily inferred in every case from the fact of 
separate residence alone, Arrears will be refused only in cases when . 
the person liable to make the payment had justifiable grounds for in- | 
ferring “ that the claim was abandoned” and had in consequence not . 
set aside any portion of his annual income to meet such claim. [Raja 
Yerralagadda Mallikarjuna Prasada Naidu v. Rajah Yerralagadda 
Durga Prasada Naidu, I. L. R. 24 M. 147 referred to.) Where a widow 
was removed by her relations after her husband's death from her hus- 
band's home for the sake of her protection : Held that the circumstances 
of the case did not establish waiver. In a suit for maintenance the de- 
fendant need not be allowed proportionate costs on the amount disal- 
lowed to the plaintiff unless the claim be an exorbitant one. The object 
of such a suit is to ascertain the liability of the family estates, and the 
costs of doing so should ordinarily come out of the estate, 

Rangathay: Ammal v. Munusawmi|Chetty ... ves eee 707 
——Widow, powers of—Decree against widow—Bx- 
ecution sale—Interest sold—Question of fact—Considerations— 
Debt—Onus of proof of necessity—Widow's rights over net income— 
Compound interest on debt—Court sale and voluntary sale by widow— 
Manager, powers of alienation—Alienee’s rights :—Where a decree is 
obtained against a Hindu widow, even if the decree is based on the 
widow’s contract and does not give a charge on the husband’s estate ` 
and the reversioners had not been made parties to the suit or execution 
proceedings, the decree-holder would be entitled to have the entire 
estate sold and if in fact the entire estate was sold and bought by the 
purchaser, the reverSioners could not defeat the purchaser. Thereis . 
no difference in this respect; between a court sale anda voluntary. - 
e sale by the widow for the discharge of the: husband's debt, [Giribala - 
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Dassi v, Srinath Chandra Singh, 12 C. W. N. 769. Narana Maiya v. 
Vasteva Karanta, I. L. R, 17 M. 208 disapproved]. The real question in 
all such cases is what was in fact sold: and that question is one of fact. 
The sale certificate is though an important piece of evidence on the ques- 
tion, yet not conclusive. The frame of the suit, the judgment, the decree 
the execution proceedings, the advertisements for sale, the adequacy or 
in adequacy of the purchase-money and the conduct of the parties, are 
all circumstances which may legitimately be considered in the determina- 
tion of the question, [Boisitub Churan Tevarce v. Govind Parshatl Tewaree, 
13 W. R. 203 ; Asmal Bibee v. Ram Kant Roy Chowdhry, 19 W. R. 251 ; 
Anktu Ram v. Nand Kishore, I. L. R. 1 A, 236; Nagenderchunder Ghose 
v, Sreemutty Kaminee Dossee, 11 M. I, A. 241 ; General Manager of the 
Durbhanga Raj v. Maharaj Coomar Ramput Singh, 14 M.1.A 606 ; Kisto- 
moyee Dassee v, Prosunno Narain Chowdry, 6 W.R, 304 ; Baijan Doobey’s 
case, I.L.R. 1 C. 133; Fugal Kishore v Fotendro Mohun Tagore, 1.L.R. 10 
C. 986 ; Deendayal’s case, LL,R. 3 C.198; Suraj Bunsi Koer v. Sheo Per- 
sad Singh, LL. R 5 C, 148; Girdhari Lalv, Kuntoo Lal, L.R, 11. A. 321; 
Sambunatha Pande v, Golap Singh, 1. L.R. 14 C, 572; Pettachi v, Chinna- 
tambi, I. L. R. 10 M. 241, Raulat Ram v. Mehr Chand, I. L. R. 15 C. 
70 ; Nanom Babuasin v. Madhun Mohun, I. L, R, 13 C. 21; Mahabir 
Pershad v. Moheswar Nath Sahai, I. L. R. 17 C. 584 ; Bhagbut Pershad 
Singh v. Girja Koer, I. L. R. 15 C. 717 ; Abdul Aziz Khan v. Appaya- 
sami Naicker, LL.R. 27 M. 181; Jiban Krishna Roy v. Brojo Lal Sen, L.L, 
R. 30 C. 550; Brojo Lal Sen v. Fiban Krishna Roy, 1. L. R. 26 C, 585; 
Narana Maiya v. Vasteva Karanta, 1, L, R. 17 M. 208; Giribala Dassi 
v. Srinath Chandra Singh, 12 C. W. N. 769; Veera Soorappa Nayani 
v. Errappa Naidu, I. L. R. 29 M. 484 ; Devji v. Sambhu, I. L, R. 24 B. 
185 ; ref. to]. The mere description of the widow as Zamindarini is in 
no way a determining factor to lead to the infererice that the interest sold 
was the whole estate. A Hindu widow is entitled to the entire net 
income of the husband’s estate after the payment of peishcush and other 
similar charges ; and she is not bound to pay her husband’s debts out of 
her income, [ Ramasami Chetty v. Mangaikarasu Nachiar, 1. L. R.18 C, 
311 ; Debi Dayal Sohoo v. Bhan Pertap Singh, I.L.R. 31 C. 433; referred 
to]. A Hindu widow can agree to pay compound interest on loans 
contracted by her for necessity and it depends on the exigencies of 
the circumstances in which a loan is incurred whether a provision for 
compound interest should be held tobe reasonable or otherwise [Huroo 
Nath Rai Chowdhri v. Randhir Singh, I. L. R.18 C. 311]. Where the 
question of necessity for an alienation by a widow is raised after a long 
lapse of time(as in this case 40 years) it would be unreasonable to insist 
on strict and definite evidence of necessity, and it is not the law that,if a 
person bona fide lent money on the security of the estate in order to en- 
able the widow to meet the Government dues, he must lose his money 
unless he can show that the widow’s difficulties had not been brought 
about by gross mismanagement. The law on the powers of a Hindu father 
manager of the family and widow to bind the entire estate by his or her 
dealings and the rights of the alieaces, reversioners and others examin- 
ed and summarized. . 
Marudaga Nachiar R, Savadi Triumalai Kolundu Pillai, ... æ 32I 
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————Widow’s right to recover arrears of maintenance—De- 


mand unnecessary— Waiver, proof of —Vrithams, cost of :—No demand is 
necessary to entitle a widow to arrears of maintenance, Where defend- 
ant pleads waiver of a widow's right to arrears ofmaintenance, it is 
upon him to show that the plaintiff agreed to waive her right or led the 
defendant to believe asa reasonable man that she would not claim 
arrears. [See Raja Yeralagadda Mallikarjuna Prsada Nayudu v. Raja 
Yerlagadda Durga Prasada Naidu, I. L, R. 24 M.147(P.C.)] A Hindu 
widow is eftitled to the cost of performing such vrithams as such are 
usually observed by widows. [Srezmathy Nittokisore Dossee v. Fogendro 
Nath Malick, L, R. 6 I. A. 55, referred to.] 

~ Subramania v. Muthammal ast vee vee ace 


e 
——— Widow — Suit for possession by one of his co-widows—Others colluding 


— Decree, form of—Suit in exclusive right. 
See Co-TENANTS ove oe oe eee one 


-———Wife’s right of residence in family dwelling house— 


Husbana’s power of alienation of dwelling house:—A Hindu wife has not 
during her husband’s lifetime, a right to reside in the family house like 
the widows ot deceased co-parceners, and å husband is, consequently, 
competent to dispose of his family dwelling house, even though it has the 
effect of depriving his wife of her residence therein. The text of Katya- 
yana ‘except his whole estate and his dwelling house what remains after 
the food and clothing of his family, a man may give away whatever it 
be whether moveable or immoveable ; otherwise it may not be given ” 


PAGE. 
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997 


cannot be taken literally so as to debar a Hindu husband from alienating 


his family dwelling house to the detriment of his wife’s residence in it. 
Olagayee v. Avadai Ammal ned = sea sa 


Idol— Worship, right of —Proof—Worship at particular place :—Where wor- 


ship to an idol is offered at places other than the temple it should not 
be inferred, without distinct evidence or circumstance necessarily lead- 
ing to the conclusion that any right exists to offer it at the particular 
place. The right of worship, including any special right of worship a 
person may possess, is a civil right but the mere fact that a person has 
offered worship at a particular place for a number of years would not 
necessarily give him a right to do so. [Nagiak Bathadu v. Muthachari 
11 M, L. J. 215 considered. ] : 

Subba Reddi v. Narayana Reddi ... sas soe ae 


Inam—Land revenue in kind granted as inam—Effect of Government come 


a 


mutation of revenue into cash, on inam—Agreement to accept revenue at 
‘olugu’ rate by inamdar, effect of—Reversion to revenue in kind:— 
Where an inam was the ¢irva in kind or the right to receive a share in 
the produce which the Government would be entitled to receive, it does 
not necessarily follow that because the Government has for a long term 
of years commuted its right to a share in the produce for a money pay- 
ment that the inamdar is bound to do the same. Even if the inamdars 
once agreed to accept the revenue, at the olugu rate prevailing in the 
village it is open to them to revert either to a division of the produce or 
to commutation at an altered rate. 


Srinivasiengar v. Sivasubramaniant Pillai wee sie ss 
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Inam—(Conid.) 
Resumption effect of —Exltinguishment of incumbrances—Fadaba ` 


service—Madras Regulation VI of 1831:—Resumption of an inam con- 
sists in putting an end to the grant and remitting the services and 
requiring the holders to pay full assessment ; and consequently resump- 
tion of inam lands in possession of mortgagees does not extinguish 
the mortgages. Jadaba (bearer) service is a personal service and inams 
in respect of that service are not covered by Regulation VI of 1831, 
Veeranna v. Kannama wee se es. a 


e 
Inam in a Zemindari— Presumption as to the nature of indm—Occu- 


pancy right—Proof—Ejectment :—The presumption in the case of an inam- 
dar ina Zemindari is that what was giveu as inam was only the melwa- 
ram right. I. L. R.30,M.502 [S. A. 705 of 1909. foll : Marapa Tharalu 
v. Telukula Neclakanta Behara,1.L.R.30 M. 502 dist.]. The fact that the 
tenants have not proved that their predecessors were always in occu- 
pation or that ryots whose connection with them was not proved were 
cultivating in a few stray years is not evidence that the inamdar 
exercised the right of ejecting the cultivators and giving the land to new 
cultivators. The fact that the rent paid has -not been uniform is not 
evidence that the defendants lave no occupancy right in the absence of 
evidence that money rents had been fixed for the land. 

Bhadrayya v, Bappayya.. ase eee eae vee 


Injunction—Objection to light and air—Substantial deprivation of 


light and air—Injunction the rule and damages the exception:—S ¢é 
EASEMENT. ... eee eee eee ove eee 


Insolvency (Presidency) Act, Ss. 7,27—Salary of insolvent 


—Vesting of —Rights of creditor:—The salary of an insolvent vests in the 
Official Assignee, but he cannot get rid of it until the court makes an 
order under S. 27 of the Insolvency Act. The insolvent has a right to 
object to the attachment of his salary by any creditor of his on the ground 
that the salary was not his, but became vested in the Official Assignee. 
Ranganatha Rao v. Ananda Chariar aoe eee 


Landlord and tenant—Compensation for building on ejectment— 


T. P. A., S. 108 (it) —Right to removal of superstructure or compensation 
after expiration of tenancy :—Plaintiff took a lease about twenty years 
before suit of a site in the City of Madras from defendant’s predecessor 
in title. Ten years thereafter plaintiff erected a building thereon to the 
knowledge of the defendant's predecessor. Jn the next year, defendant 
bought the land and the plaintiff attorned to him to hold the site at a 
certain rent, to quit at one month’s notice removing the superstructure. 
Held ;—Per Chief Fustrce (agreeing with Wallis, ¥.).—That the plaintiff 
tenant was entitled neither to the removal of the superstructure nor to 
compensation after the expiry of the tenancy. Per Sankaran Nair, F.— 
S. 108 (#), T. P. A., is only an enabling section. It does not take away 
rights pre-existing by virtue of the common law or the usage of the 
country. Where a brick building is constructed with the consent of 
the owner, an agreement to pay compensation to the tenant should be 
implied. He is equally entitled to remove it after the termination of 
the tenacy. Held also on the facts of the case that the building was on 
the site before the lease, that the plaintiff was holding only the site as 
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Landlord and Tenant—(Contd.) PAGE, 
tenant and'the house as owner ; and that the defendant landlord could 
not recover the house which was not let by him and which was not r 


subsequently attached to the ground jand that if the landlord wanted 
the building he should pay for it. : 

Angammal v, Aslami Sahib s.. ooo tee ee 891 
—————— Ejectment Suit—Presumption as to nature of 
tenancy in Ryotwart land :—It cannot be laid down that in all cases of 
ryotwari lands, the cultivating tenant cannot have in any case a right 
of occupaney in the Jand, A person suing in ejectment must in the first 
instance prove that the defendant came into possession under a con- 
tract of tenancy, before he could claim to eject the latter. Whether a 
presumption of tenancy from year to year will be drawnin any particular 
case will depend upon the length of possession of the tenant, the pre- 
sence or absence of variation in the rate of rent, the manner in which 
the tenant has been dealing with the land and the other circumstances 
of the case, « 

Veeranan Ambalana Peria Kampalam v. Annasawmi Aiyar oe 846 








—————~—Forfeiture for non-payment of rent—False plea of 

discharge—Period of grace—No relief :—Ferfeiture for non-payment of 

rent when a period of grace is provided for in the lease cannot be 

ordinarily allowed, especially when the tenant falsely pleads discharge. 
Mahalakshmi Amma v., Lakshmi... oe oe eve. 960 


—Limitation—Adverse possession—Essentials :-— 
There is no presumption that a tenant who encroaches on his land-lord’s 
lands intends to hold possession purely for the benefit of the land-lord, 
and in the case of an encroachment by the tenant on the adjoining lands 

of the landlord, the tenant acquiresa title by adverse possession en- 
croached land as a tenant irrespective of the knowlege of the landlord 

of such encroachment. The true presumption as to encroachments made 

by a tenant during his tenancy upon the adjoining lands of his landlord 

is that the lands so encroached upon are added to the tenure and form 
part thereof for the benefit of the tenant so long as the original holding |. 
continues, and afterwards for the benefit of his landlord, unless it 
clearly appeared by some act done at the time that the tenant made 
the encroachment for his own benefit. [Guru Doss Roy v. Issur 
Chunder Bose, 22 W. R. 246 approved ; Iskan Chandra Mitter v. Raja 
Ram Ranjan Chakerbutii 2C.L.J, 125 ref. to; Maidin Saiba v. Nagapa, 
I.L. R. 7 B. 96 ; Krishna Govinda Fawadar v. Banku Behari Saha 13 

C. W. N. 698 ; Wali Ahmed Chowdry v, Totameah Chowdry, I. L. R. 31 

C. 897 ; Prollad Teor v. Kedarnath Bose, I. L. R. 25 C. 302 doubted. ] 

Muthurak Koo Thevan v. R. G. Orr eee eee oe =: 615 





Rent sale—Adjournment—Inadequacy of trme— 
Court's duty to raise issue on absence of allegation of injury—Madras 
Acis—Rent Recovery Act:—The adjournment of a rent sale under the Rent 
Recovery Act by the selling officer from thedate fixed for the sale, 
whether validin law or not, is at the most only an irregularity and 
cannot invalidate the sale in the absence of substantial injury to the 
defaujter. Though it is open toa court to consider any question of 
irregularity in arent sale, even though the point has not been raised, 
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yet in the absence of any allegation of consequent substantial injury, 
it should be presumed there was none and the framing of an issue on 
the, point is unnecessary and improper. 
Thyagaraya Chettiar v. Sivapada Mudaly _ si ee 1008 
Zanindar and farmer—Water-cess—Liability 
for—Right of suit against farmer for water-cess:—A farmer cannot apply 
for sanction under S. 11 of Act VIII of 1865 for enhancement of rent 
due in respect of any increase in produce to the ryots by water supplied 
from Go¥ernment source ;the Zamindar only can do so ; an& conse- 
quently the Zamindar cannot maintain a suit against the farmer for 
money due in respect of such use of water by the ryots when he has 
not applied for sanction for the increase of rent on that score. 
Batchu Raju v, Raja Rao Ta S a vs 1081 
mmm Permanent intermediate Tenure—Onus :—When the 
holder of an intermediate tenure between the Zemindar and the culti- 
vating ryots contends that his tenure isa permanent tenure and there is 
no document on the language of which he can make out such a per- 
manent tenure, the burden is upon him to establish the permanency 
of his tenure by other evidence in the case. The fact that for a period 
of 33 years an unvarying money rent was paid is not enough to es- 
tablish the permanency of the tenure. 
Linga Reddi v, Venkatakrishna Rao aa is u 166 
—— —— —— Reni—Payment of lower rate by defendant's 
vendors by reason of usage—Pleadings—Purchser's liability to pay usual 
rate. Where azamindar claims a certain rate of rent from his tenants, 
but the tenants plead a lower rate which was paid by their vendors ` 
(Velamas) and the landlord sets upa certain usage by which lower 
rates were charged from Velama tenants, aad the usage was found 
by the Court :—Held that the tenants were bound to pay the rate 
claimed, there being no question of plaintiff's seeking to enforce pay- 
ment of rent by reason of usage from defendants ; and consequently no 
question arises as to the defendants’ knowledge of the usage before 
their purchase. [Manavikrama Raja v. Rama Pattar, 1. L, R. 20 M. 275 
distinguished. ] 
Appa Rao v. Brahimayya, eas Pr see ew 1098 














Land Tentre—Tenani . holding over :—A tenant holding over on the ex- 

piration of a lease and paying rentisa tenant from year to year and 

his possession is not adverse to that of the landlord until the date of the 

termination of the tenancy, 
Linga Reddi v. Venkata Kishna Rao. one oo we 166 


Legal Practioners Act—Unfounded allegations against 
Judge in the exercise of his office :—A vakil will be guilty of profes- 
sional misconduct if he makes unfounded allegations involving a re- 
flection on the conduct of a judge in the exercise of his office and seeks 
to put them on record. The vakil in the case presented.a petition to - 
the Sessions Judge on the day after the summing up to the assessors and - 
before judgment was delivered, in which he alleged, without any founda- 
tion for the allegation, that the Judge, before the arguments were over, 
came to court with a draft judgment, and that the said draft was for 
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conviction. Held, that the vakil was guilty of professional misconduct 
for which he must be reprimanded. 
In re a Vakil zes bee isë ae ws - 70 
= S, 13 (f)—Reasonable cause—Rule 27— 
“Enters into any trade or business ’° —Usurious money-lending transac- 
tions :—A pleader who entered into usurious and oppressive money- 
lending transactions, using the name of his minor son asa screen, did 
not give the notice required by Rule 27 of the Rules under the regal 
Practitioners Act. The transactions were numerous, continuous and 
systematic. Held that, there was reasonable cause for an order of sus- 
pension or dismissal within the meaning of S,13 of the Legal Practi- 
tioners Act. . 3 z . 
Kunmetta Chinnrappa v. Thimma Reddi we we we 559 


Letters Patent, cl. 12 “ Dwell” :—Where the defendant took up a 
hired house in Madras, meaning to remain there several months, and 
was actually living there when the suit was instituted, he could not 
be heard to say he was not “© dwelling ” within the jurisdiction of the’ - 
Madras High Court. is 
Srinivasa Moorthy v. Venkatarama Aiyahgar... ave ws 669 


—— cl. 15—"Judgment,” meaning of —Appeal—Interlocutory orders 

_ —Orders and independent proceedings, stay of execution,etc.—Exercise of 
discretion ın ‘discretionary matter:—Per Curiam:—No appeal lies from 
an order of a Judge on the Original Side of the High Court declining 
to frame an issue asked for by one of the parties to the suit. Per Chief 
Fustice!—The word “Judgment” in Cl. 16 of the Letters Patent does not 
include all orders in civil proceedings. It includes orders in proceed- 
ings though interlocutory, The test is not the form of the adjudication 
but its effect on the suit or proceeding in which itis made. If the 
effect is to put an end to the suit or proceeding so faras the court be- 
fore which the suit or proceeding is pending is concerned, or if its 
effect, if it is not complied with, is to put an end to the suit or pro- 
ceeding, the adjudication is a judgment within the meaning of the ` 
clause. An adjudication on an application whick is nothing more than 
a step towards obtaining a final adjudication ancillary to the suit (not ` 
instituted as a ‘step towards judgment, but with a view to rendering 
the judgment effective if obtained), e.g., an order in an application for 
an interim injunction, for the appointment ofa receiver is a ‘“judg- 
ment.” [3M.H.C.R.384 doubted; 26 M. 437, 1 M, 148 approved ; 
27 M. 482, 14 M. 88, 28 M. 28 diss. from ; 30 M. 143, 24 M. 252 ap- 

- proved. An adjudication on matters of discretion is appealable, if the 
effect is to dispose of the suit so far as the court making the adjudica- 
tion is concerned. Per Krishnaswami Aiyar, F. :—The word “ judgment 
in Cl.15 of the Letters Patent covers interlocutory or preliminary 
judgments as well asa final judgment but it does not include an inter- - 
locutory order, But the right or liability with reference to which 
the court adjudicates or declines to do so must be the substantive claim ; 
or liability and not a right to a particular judicial procedure or a 
detriment suffered in being denied the benefit of a rule of procedure, .. 


Orders in incidental proceedings, ¢.g,, those for attachment - and- arrest - 


AL 
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before judgment, temporary injunction, appointment of a receiver, stay. 

à of execution and security for costs are appealable. The order of a 
single judge refusing to exercise his discretion or exercising it ina 
particular way is also appealable, though it may be that the appellate 
court may decline to interfere on the ground of its being a discretion- 
ary matter. Per Chief Fustice and Krishnaswami. Aiyar, F.—An order 
refusing to issue a commission is not a Judgment. 


Tuljara,y, Alagappan ose wee sss e o. 1 


Lien—Vendor and purchaser—no presumplion of intention to relinquish - 
by taking personal security from third person :—See T. P, A., S. 55- „a + 849 


Limitation—Adverse possession—Possession adverse to mort- 
gagor not adverse to si imple wortgagec :—The interest in immovable pro- . 
‘perty which is affected by adverse possession is the interest and that in- 
terest only, which the person who was entitled to immediate Possession ` 
at the time the adverse possession began, has at that time. If such a per- 
son has the entire interest when the adverse possession begins,he cannot 
by afterwards transferring the whole interest, as by sale or by trans- - 
ferring a part of the interest as by mortgage, prevent the operation of 
prescription upon the entire interest, unless he also interrupts the 
possession which is adverse. If, however, while still in possession he 
transfers a part of his interest, the transferee will not be affected by the 
subsequent possession of a third party, if under his transfer he is not 
entitled to possession of the property. Possession adverse to the mort- 
‘gagor is not adverse to a simple mortgagee whose mortgage was prior 
in date‘to the commencement of adverse possession. [Ramasawmy 
Padayachi v. Ponna Padayachi, 21 M` L. J. 397 not followed.] 

Parthasarathi Naikan v, Lakshmana Naikan ... oe vee 468 

———+—— Adverse possession of mortgaged property— 
Effect of, où mortgagee:—The existence of a mortgage at the time of the 
commencement of adverse possession of mortgaged property cannot 
prevent the person in possession from acquiring ownership of the land 
both as against the mortgagor and mortgagee—unless it be the case that 
the adverse possession was intended to be limited to the mortgagor's 
interest only. The mortgagee’s cause of action arises against the 
adverse holder on the date on which the latter obtained such adverse 
possession of the mortgaged estate. [Aimadar Mandal v. Makhan Lal 
Dey, 1,L.R, 33 C. 1015 and Venkatachalla Achari v. Subramania Chetty, 

~ I. C. 264 dissented from ; Health v. Pugh, 6 Q. B. D. 345 (1882) ; 7 A. C. 
235, distinguished ; Ammu v. Ramkrishna Sastri, I.L.R. 2 M. 226, Rama - 
Coomar Sen V. Prosunna Coomar Sen, (1864) W. R. 375, Prannath Roy 
Chowdry v. Rookea Begam, 7 M, I, A. 323 at p. 335, Sheoumber Sahoo v. 
Bhowanudeen Kunwar, 2 N. W. P, H. C, R. 223, Karan Singh v. Bakar 
Ali Khan, I. L. R. 5 A. 1; 9 I. A. 99 relied upon.] 


. | Ramaswami Chetty v. Ponna Padayachi aisa a we 397 


——— Adverse . possession—Status as adopted son—Property.... - 
can be acquired and nol status :—See HINDU LAw—ADOPTION eee 500 
——Adverse possession—Trust—Oudh lands—Setilement :—The 
onus of proving the testamentary capacity of . a testator lies on those by 
-; Whom the willis propounded, and the evidence held to discharge that «| 


6, 
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obligation is not displaced by the mere proof of serious illness and of 
general intemperance of the testator, Evidence of circumstances of the © 
character that there was motive and opportunity for the exercise of ` 
undue influence by the persons propounding a will, and that some of 
them in fact benefited by the will to the exclusion of other relatives of 
equal or nearer degree, may suggest suspicion and would certainly lead 
the court to scrutinize with special care the evidence of those who pro- e 
pound the will; but is not by itself sufficient to set the will asidg on the 
ground of undue influence. In order to set aside the will on the ground 
-of undue influence there must be clear evidence that such influence was ~à 
in fact exercised, or that the illness of the testator so affected his mental 
faculties as to make them unequal to the task of disposing of his property. 

Bur Singh v, Uitama Ram. e. e e we 109 


————Trust—Settloment—Obligation .to release the property . 
sellled ;—At the time of the first settlement of Oudh in 1859 alady ;_/ 
applied as malik for settlement of the villages in suit, Her claim was.. 
opposed by a Nawab, who was in possession, on the ground -that he ..: 
was entitled to remain in possession untij certain.monies which he had i 
disbursed on her account, were paid off. That objection was upheld and 
the, settlement was made with the Nawab ‘in accordance with., 
possession,’ and the lady was directed to proceed by a separate 
application to get the.property released by payment of the money due -~ 
by her, In 1867, when the regular settlement of the Province was in ; 
progress, the lady's application for settlement of the villages with her 
was again resisted bythe Nawab on the ground that they were 
included in the sanad granted by Government to him, and dismissed |, 

on the 31st October 1868, The suit was instituted- in 1905: to 
recover possession of half a share in the villages, and it, was con- 
tended that the proceedings in 1859 constituted the Nawab a trustee on 
behalf of the body. Held that the co-relative obligation that lay on 
the Nawab to release the property on payment of the money did neither 
create a trust nor constitute the Nawab a trustee for the lady; that in 1867, 
when the lady applied for the regular, settlement, an adverse title was _ 
distinctly set up by the Nawab and from 31st October, 1868, the date 
of the dismissal of her application, the Nawab’s possession was adverse 
to the lady ; and that the suit was, therefore clearly barred. [Hassan ` 
Fafar v. Mahammad Askari, L. R. 26 I. A, 229 distinguished. ] Í f 


Mahomed Bakar v. Mirza Muhammed Bakar ... - « rh <.. 109 


—~——of Uraima right—Denial of right and exclusion :—Held that the ° 
consistent denial of plaintiff's right to the Uraima right from 1875 down 
to 1892 by the defendants coupled with the actual exclusion of the plain- 
tiff from all management was sufficient inlaw to putan endto the 
plaintiff's Uraima right by lapse of time. ; 


t 


Kesavan Nambudri v. Abhikesava Vathiar ` ... ise ve 175 
-Act—How far a law of procedure :—Obiter :—Limitation is a law.of ~ 
t procedure for some purposes ; e. g., when questions of private interna- 
tional law have to bedecided and a court has to settle thelaw of which - -- 
e state.should be applied in case of conflict. i i 
eree Krishna Doss v, Alamby Ammal - E oa sis ae TTT 
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dsimtitation Act—(Conid.) : . Pact, 
Act, Ss. 4, 14—Noft to be cumulatively read—Computation 2 
© of time—Suit filed in wrong court—Tacking on of time during recess of , 
wrong court :—Where a plaintiff filed a suit in a wrong court, the time 
for filing it having expired during the recess of that court on itsreopen- . 
ing day and the plaint was returned subsequently to be presented ‘to 
the proper court : Held that the plaintiff would not be entitled to deduct 
the time between the expiry of the limitation period and the day of the 
“reopening of the court in which he wrongly filed the suit first, even ` 
though he‘nay be entitled to invoke the benefit of S. 14 by reasen of a. 
boiia fide mistake as to the time during which his suit was pending in 
the wrong court after having been filed’ there once and also to deduct 
the time during which the proper court was closed. TNS 
Mohidin Rowthen v. Nallaperumal Pillai sse ds apes 1000 


——— S$. 4, Art. 179—Foint-mortgage decree—Ex-parte decree set aside 
against one—New decres —Starting point of limitation—Practite—Pro- 
cedure:—A mortgagee obtained decree against his mortgagors, of whom ' 
S, was one, on 25-8-00 and it was made absolute on 21-12-00. S, applied to 
set aside the decree against her which was ex-parte, The application was } 
granted but finally a decree against her also was made on 15-8-02,which 
was eventually confirmed in appeal on 16-11-04.The decree holder applied . > 
for an order absolute and for an-order for sale on 15-12-05, but his appli- 
cation was granted only as against S. The decree- holder again applied | 

‘on 21-12-06 for-execution by way of sale against all defendants. Held :— 
that the execution was not barred, as time began to run only from the 
date of the last judgment, i.e., 16-11-04 ; (2) That the dismissal of the 
prior application of 15-2-0565 did not operate as res judicata to the 
application of 21-12-06, the latter being based upon the two orders 
absolute which were in effect one decree of the date of the latter order. 
(3) That it might have been more in accordance with strict procedure if 
the court had set aside the whole jndgment and had proceeded to retry, 
the case against all the defendants. That the irregularity had worked 
no Wrong and was of no real consequence. . 

Haji Ashfaq Husain v, Lala Gauri Sahat eee + ee ee 1140 

————— S, 7—“ Discharge can be given ”—Decree in 
favor of members of Hindu joint family—Competency of managing member 

‘ito give discharge :—The, managing member of a Hindu joint family is 
competent to give a valid discharge of a decree-debt due to the family 
within the meaning of S. 7 of the Limitation Act IX of 1908.[Observa- 
tions of Bhashyam Aiyangar, F.in Periasawmi v. Krishnayyan, I. L. R. 

25 M. 431 at 439 declared to be no longer law.] 
Duraisawmi Sastrial v. Venkatarama Iyer vA ‘ee 1088 

——— Ss. 8,7, Art. 44—Whether Art. 8 controls Art. ‘44 —Hindu 
Law—Guardian's alienation of minor co-parcener's property—Right of- 
each co-parcener to recover property alienated, distinct—Alience from ` 

i co-parcener, rights of:—Per Abdur Rahim, F:—S. 8 of the Limitation Act 
applies to a suit to which Art, 44 would be applicable, -S. 8 is appli- 
cablé‘to a case where the property sought to-be recoyered belonged to. . 
mote than one plaiùtiff as Hindu co-parceners, all of whom were mi- 
nors at the date of alienation but one or more of whom attained majori-- 

© + ty more than- three years before the suit, Obiter + It is a well estab- 7 
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Limitation Act—(Contd.) ae i . PAGE. 
lished rule of construction of the Limitation Act that the sections con- - 

_ trol the application of the articles in the schedules except so far as the’ 
language of any particular article precludes the application of any sec- 
tion, Per Sundara Alyar, F :—Ss,7 and § are inapplicable except 
where the starting point fixed by the schedule is postponed by reason 
of disability ; and consequently Ss. 7 and 8 are inapplicable to cases to 
which Art. 44 applies. Where a guardian for two minor Hindu co- 
parceners alienates property, the cause of action for each to recover 
his share bf the-alienated property is distinct from the others, “and 8.8 
of the Limitation Act has no application to the case, Where one of: 
the 'plaintiff-co-parceners is barred, in respect of his right to sue to re- 
cover the alienated properties and his right to. recover his share is ex- 

s tinguished, the other co-parcener can sue to recover only his share of the 
alienated properties Obiter :—The proposition that a Hinduco-parcener, 
has no right to a definite share of the property is only true in the sense . 

- that ‘his share is liable to fluctuations of increase and decrease as bet- 
ween him and his co-parceners and also in the sense that until parti- 
tion he cannot claim, as between himself and his co-parceners, exclu-: 
sive title to any particular item of the family estate or any of the share 
of the income of the estate, An alienee’s position is quite different 
and he obtains title to the alienor’s share in the property transferred as 
it stood on the date of the alienation. . 

Doraisawmi y. Nondisawmy Saluvan coe ae we 1041 


——-—S. 10—Acknowledgitent, what is:—Held, that a letter which ran‘as 
follows “with reference to your letter, I have to inform you'that I wish 
to examine the accounts, as ny accounts do not show such an amount 
mentioned in your letter’ was no acknowledgment within the: meaning 
of S. 19 of the Limitation Act. Obiler:—S.19 of the Limitation Act is 
so worded asto Suggest that where there is an acknowledgment for - 
starting a fresh period of limitation, the right acknowledged must be of 
the same description as the right which is the subject of the suit, Ina 
_ Suit for the balance: due upon taking accounts an admission that accounts 
must be taken'and settled would be a pertinent acknowledgment, but it 
might be taken otherwise in a suit brought to recover a definite sum of- >~ 
money. , 
~ Andiappa Chetty v. Devarajulu Naidu s. P vec :1025 
~——§. 12—Time taken to obtain copies of judgment and decree:—Under 
S. 12 of the Limitation Act, in computing the period of limitation pre- 
scribed for an appeal, both the time taken for obtaining a copy of the 
, decree and the time taken for obtaining a copy of the judgment should ' 
be excluded even. though the application for the one was made after the 
copy of the other was ready. [Raman a v. Kadiruvelu, 8 M. L. J. 
148 followed.] l 
Silamban Chetty v. Ramanadham Chetty we e, oe 152 
eS, 20-Payment by principal—Whether saves limitas 
tion against surety:—Payment by principal does not save limitation 
against the surety, [Gopal ney v. Gopal Bin Sonu, I. L. R. 28 B. 428 


followed]. 
2 Srinivasa Varadachariar v, Echammal. ow ave ne» 456 
e 
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~ Art; 11—Effect of -order—C. P. C.,'(1882), S. 288— ` 
Order adverse to judgment-creditor—Subsequent purchaser from judg- 
ment-creditor>—Effect of order in claim proceedings on purchaser: —It : > 
may be that subject to certain limitations an auction-purchaser, is the 
. -representative of the judgment-debtor and not of the decree- holder; but 
a person, who is the assignee of the judgment-creditor- -purchaser in 
court sale is bound by an order against the judgment-creditor in claim | 
proceedings even though the judgment-debtor was no party to the 
proceetiings. The judgment- -creditor, if he is the identical party against 
whom an order is made in claim proceedings, cannot afterwards say 
_ that he is not bound by the order by reason of his subsequent purchase : 
of the property, An order under S. 283, C. P. C., (of 1882) need not be 
solely ‘an order rélating to the right to physical © possession of the pro- 
perty bùt may be with reference to the right to claim the property:i in 
dispute. È 
Rama Aiyar v. Palaniappa Chetty .. Y eens OL An ve 756 
——— Art. 11—Suit for. refund of money paida it lime . 
owing to the def vult of decree-holder to certify :—The cause of action for 
recovery of money paid to a tlird person, the attaching creditor of ` 
thedecree-holder a second time by reason of the decree-holder’s default 
to certify payment arises when the judgment-debtor paid the second: 
time, and the suit, if brought within three years fromthe date of the 
second payment, will not be barred by limitation. Obiter :—The case - 
may be otherwise if the suit is for-refund of money paid to the decress 
holder himself a second time. tne 63 
Arji Manappa Chetti v, Arji Shunmugappa Chetti. . ona we 518 
Arts. 62, 29, 49, 120—Suit by assignee of decree 
against attaching creditor for refund of assets realized:—A suit by the 
assignee of a decree against the attaching creditor of a decree for re- 
covery of money received by the laiter in execution: when the assignee 
himself was not ina position to execute the decree his claim petition 
and the subsequent suit having stood dismissed at the time of realiza- 
tion, is governed by Art. 220 and not by Art, 29 or 59 or even by Art, 
62, In order that Art. 62 may apply, the money must have been actually 
or constructively received .by the defendants for the plaintiff's use, 
Ramaswami Chetty v, Hari Krishna Chettyar . TA s. 705 








———_-—Art. 65—Suii against surety—Cause of action A varely’s Ss, 
liability arises from the contract of guarantee and not by the mere . 
fact of the loan. Time runs against him from the date of default and 
Art, 65 applies to the suit against him. ; 

Govardhana Doss v, Krishnayya s Wy ok bi wee, 4B7 


a Art. 35—" Mutual account” —Meaning— Test. Per Chief Justice: 
As a general rule payments made on account by one party and credit- 
ed by the other, whether in money or in goods, do not render the 
accounts mutual. Per Ayling,  :—For an account to be- mutual there 
must be transactions on each side creating independent obligations: on 
the other and not merely transactions which create obligations on the. 
one:side, those on the other being merely complete or partial dischar- 
ges of such obligations. [Hirada Basappa Y. Gadigi Muddappa, 6 M, H, - 
C. R, 14? and -Velu.Pellai v. Ghose Mahamed, I.L, R. 17 M, 293:refersed ae 
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to.] Defendants borrowed money from plaintiffs : they obtained goods 


of various kinds through them and they made payments from time to’: 


time by sending in coffee, Heid Per Curiam :—That the accounts were 
not “ mutual.” i 


Shiew Gowda v. Fernandez Js oS betas? ct ees 


: Pace. 


-391 


—-———Art.90—Prinipal and agent—Suit for recovery of money hita 7 


—_— 


penne Ty 134—“ Transfer ” —Mokurari feats of debsitier proper- p 


to defendant for payment to third party:—A suit for recovery of money 
paid by the pbaintiff to the defendant for payment to a third persog, on 
default of payment to the third person, is governed by Article 90 of the 
Limitation Act. e 
Rungasawmi Aiyangar v. Srinivasa Aiyangar .. oe oes 
Art. 111—C. P. C. (Act VIII of naar S. 246—Scope of 
PEET debtor if a necessary party to inquiry under S. 246— 
Estoppel—Demisor and demisee:—The judgment-debtor cannot be regar- 








: ded as necessarily a party, to an investigation under S. 246 ef Act VIT} 


of 1859; and in the absence. of proof of service of notice .on him, 
he ig not bound to set ‘aside an order in claim proceedings within 
one year from ‘the date of the order. The cougt, under S. 246 of Act VIIL 
of 1859, could only make an . order releasing the property from attach- 
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ment or disallow the claim—a claim objection to the sale of the property. - 


in execution. The rights of any claimant to some interests in the pro- 
perty. ¢.g., to an equity of redemption in the possession of the judg- 
ment-debtor cannot form the subject of an inquiry under S. 246 of Act 
VIII of 1859. ' oe 


Kottayi Kanaran v. Ganapati er san FR A Ue 


ty—Suit by successor:—Their Lordships, following 36 I. A. 148, applied 


in an exparte case Art. 134 of the Limitation Act to a suit by a shebait 
to recover property granted in mokurari lease by his predecessor more 


550 


than 12 years before suit. Obiter :—Art. 134 may not- apply to such 
case especially in view-of the substitution of the word “transfer ’’ for ; 
“ purchase ” in the Article in the Act of 1908. [36 I, A. 148 doubted.) - 


Shyam Chand v. Ram Kaur Ghore oe ae A. Genet isa 


arts. 144, 148—Adverse  posseasion—Mortgage—Part fail- 


ure of cousideration—Morigagee in possession claimins greater asmotint— 
No adverse possession—Mortgagor and smortgagee—Accounts:—W here 


: part of the consideration for a mortgage is void or fails or the mortga+ 


gee makes default in paying it, the mortgage is good to the extent of 


as the consideration that has‘validly passed: If a mortgagee is entitled’ to 


possession under a mortgage even though tbe consideration was paid - 
only in part, time cannot run in his favour for the acquisition of a 


larger interest by his mere assertion of it to the knowledge of: the `` 


mortgagor. ` The article applicable to a suit for redemption in the case 
is Article 148 and not Article 144. Obiter—Wherea usufructuary 


1145 


4 


“mortgagee is in possession of the mortgaged property under a covenant i 


that.he should appropriate the income towards the interest on the 
whole. amount and the balance towards the -principal, without r paying 


thé sehole amount of ‘consideration for the mortgage: Held, thatthe - 


Limitation Act—(Contd.) : PAGE. . 
whole ‘surplus remaining after the dischar gé of the claim for ‘interest on 
the'considerajion to the extent to which it was paid, should i go towards 
the discharge of the principal due. è 

Tirumal Raju v. Muthial Naidu ne | ove Osage ee ` 169 


= Art. 182—" The date of the decree’ —Portion of—amount left unspeci- w 
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fied and left to be determined—Canse of action when arises;—The intention 


of the’ Legislature i is to treat a decree as a whole, although only, apart, 
and sometimes a very small part, may be the subject of an appeal, or an ` 


application for review or amendment.’ Different starting points for 
portions of a decree against the same defendant seem ta be contem- ` 


„Plated only in the case “where the decree directs payment on different 
dates, , Where a portion. only of the amount decreed is left to be ascer- 
tained i in future limitation for thé execution of the whole decree runs ao 


from the date of ascertainment. Where a decree directed payment of 
certain, specified amounts and also the costs incurred in the lower ` 
appellate court which it said “will be ascertained and taxed by that 
court” Held that limitation for execution of the whole decree ran 
from the, date of the. ascertainment of the unspecified sum. 

Vydianatha Aiyar v, , Subramanian Patlar ua Sie eee 


——— Art. 182 —" Not provided for by...’ Scope of exception—Trans- 


fer of decree—Effect of proviso—C, P. C,, S. 48—Limitation law how for a 
law of procedure:—The exception relating to.Art. 182 makes the court 
which passed the decree the test for determining the limitation for 
execution and not the court to which the decree is transferred for exe- 
cution, Although a decree is transferred by the court which passed it 
to another court for execution, the control of the execution is. stil! in 


‘~: several respécts in the hands of the former court. So when a decree of. 


the Presidency Small Cause Court is transferred to the City Civil Court-- 
for éxecution, Art, 182. of the Limitation Act, and not S. 48, C. P. C.. 
governs the case for purposes of limitation, 

Sree Krishna Doss v, Alumbu Ammal . ais eee - 


Madras Act.Cess Act VII of 1865—S. 1—ITI—"' Al pleasure” — 


Arrears Cess when in arrears ?—Levy to be within the Jasli—Levy for ast l 


years invalid:—Liability to pay cess does not attach itself by the mere use 
of the “water. It is at the pleasure of Government to levy or not to levy 


cess for water used. The liability arises only on and after the imposi- . 


tion of the cess. The cess has to be imposed within the fasli : and. conse» l 


u: quently an order charging Water cess for faslis other than the fasli in 


which the order is made (Eg, for a period of ten years) prior to the levy 


is illegal. Per Chief Fustice:—The word “arrears” in S..2 of the Act 


means ‘payments which have become due.and have remained unpaid 


after the levy was made ; and the. Government have no power to collect Í 


the rate for a period before the levy.is made. Pe 
Raja,Ramachandra Appa Row v. The Secretary.of . State for India, S 


jile-—A District Judge is‘not competent to transfer-an appeal heard in 
part and remanded by his predecessor to the Subordinate Judge’s file. - 


Chinnathayammal viChikkana Chetti. Aa eaa AOA RA Orr, 


646 


"786 
—-—Civil Courts Act—Trausfer of part-heard appeal to.Sub-Fudge's a 


e 
480 
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——-City Municipal Act, S. 334—Farming out license jess “ultra 
vires "=-Corporation—Levying taxes and farming, out not ingidental to 
each other:—The power to farm oatis not incident to the power of 
_. Jevying taxes ; and the Madras Corporation has no power to farm out 
license fees due under S. 335 of the Madras Municipal Act. 
Corporation of Madras v. Masthan Saib wee eee gee ` 788 


———Court of Wards Act, I of 1902, S. 47—Limitation—c. P. — 
C. (Act XIV of 4882), 5. 325 A:—There is nothing in the language of Sp 47 
of the Court òf Wards Act to show that only the last clause of S, 83825-A, 
C, P, C, of 1882, and not the whole of S. 325-A, has been made appli- 
cable to proceedings for execution ın the civil court. ` n 
Umade Raja v. Bali, Row i E ET we 464 
——District Municipalities Act, Ss. 10, 250—Rule 36— 
Furisdiction of civil courts to question validity of Collector's order—Suit 
for ‘damages, and suit for injunction —Difference :—The validity of the 
Collector's ‘order under rule 36 of the election rules framed under the- 
Madras District Municipalities Act passed in substantial conforthity with 
‘the’ réquirements of the rules cannot be questioned i in a civil court, a 
[Bhai Shankar v. Municipality of Bombay, IL. R. 31l B. 604 at €09 
: referred to. Vijiaraghava `n. Secretary of State, LL.R. 7 M. 466; Sabapat’ 
Singh v, Abdul Gaffur, I. L. R. 24 Ç. 307 ; Lalbhai v. Municipal Commis- . ~ ... 
sioner of Bombay, 1, L. R, 33 B. 334° distinguished]. Obiter :—It may 
be that the Collector's order passed without any inquiry at all or baged . 
on grounds those set forth in Rule 35 is liable to be impeached in a civil 
court. , A suit for damages slands on a different footing from a suit for 
declaration and. injunction against the Municipal Council in respect of 
an election. ; 7 sy 
; Nataraja Mudaliar v. The Municipal Council of Maygvaram | e., {878 
+ amaaa S8. 191, 92— Corporation.. . 
powers—Farming out and.levying taxes--Contract Act, Ss. 11, 12—Farm- - . 
ing contract ‘ ultra vires? :—The power.of farming out is not a necessary .. 
\.. incident to the tight of levyingthe tax. The. powers.of Mofussil Muni- . 
cipalities are limited and circumscribed by the District Municipalities 
Act and extend no further than What are expressly stated therein. “A ` 
Municipality has no right to farm out its right to collect slaughtering’ ` - 
fees, and a farming contract for the collection of slaughtering fees‘ is 
both ulifa’ vires and void;. Abdulla v. Mahomed, I. D~ R., 26-M, 166 
distinguished. Corporation ee ‘vy. Masthan Satb, 21 M: E: J. 789. j 
followed.] ` ` rae ns 
Kumbakonam Munictpal Council v. Abbah Saib... cas 3 ` -790 
—— Estates Land Act.3, el. (7). S. 6, Cl. (1)—" Final decree” — > 
By ‘thé Full Benth: —Where an appeal from a decree in ejectment passed 
under the old ‘law is heard after the date of the commencement of 
Madras Act I of 1908, the defendant being a ryot in possession of- 
ryoti land on such date, he is entitled-to claim a right of occupancy 
` under S, 6, Cl. (1) of the Act notwithstaning the original decree. The- 
words ‘ final decree ” in Cl. (7) of S, 38, mean a. decree which has. 
ceased'to be modified on appeal. Per. Chief $ustece:—Obiter—Where 
a landlord obtains a decree in ejectment. before the commencement of 
- the-Agt and executes it before the commencement of the. Act, the ryot 
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could not claim thé benetit of the first part of S. 6. Per Krishnaswami 
Aiyar, ¥:—Thg final decree of competent civil court referred to in the 
definition of ‘old waste’ is a decree obtained in a proceeding indepen- 
dent of that in which the question of occupancy right is dealt with 
under S. 9, Cl. (1) or the presumption under S. 23 is made.—Kanakayya 
v Fanardhan Padhi, z sae eee ses wae 31 


Estates Land Act, S. 6—“ Now in possession "—Refusal to 
accept patta | :— Possession i is necessary at the date of the Act te enable a 
tenant to acquire occupancy right under S.6 of the Madras Estates Land 
Act. ‘Refusal to receive patta relieves the landlord from offering draft ` 
muchilika for execution or to wait till the expiry of the time fixed in the; + 
patta for execution of the muchilika before suing for ejectment. 
Rangaswarii Iyengar v. The District Board of Tanjore we 728 


—-— Forest Act XIV of 1882—Ss, 25, 16, 17—Proviso to 
8. 25—Extinguishiment of rights—Prior order of reservation, if neces- 
sary, :—S. 25 of the Madras Forest Act is a drastic enactment. A notifi- -> 
cation under S, 25 operates in exactly the same manner as one under S. 
16 to which S. 17 is a mere corollary. It is purely|discretionary with 
the Government to make an enquiry before issuing a notification which 
has the effect of extinguishing private rights. S.25 gives legislative 
sanction to forest reservation made before the Actin all cases in which 
the Government thinks fit to take action under S, 26.. The fact that the 
whole of the land reserved by the notification under S, 28 was included 
in the notification before the Act is a good defence to the objection that 
the original reservation was bad in that it included lands not at the dis- 
posal of Government before the Madras Forest Act. Where Govern- 
‘ment contemplated the issue of a further notification in respect of 
certain area in 1879, but did not so issue, but proceeded to issue a notifi- 
cation'under S. 26 after the passing of the Madras Forest Act: Held :— 
That the reservation was not bad for want of a fina) order prior to the 
passing of then Act and that there was no legal obligation on Government 
to issue a further and final notification of reservation before the Act and 
that an order of the Government in 1881 directing demarcation and 
survey in accordance with the earlier order of 1879 without adding 
anything regarding ‘the issue of any further notification operated as a 
prior reservation for the purposes of S. 25. 





_Subramania Pillai v. The Secretary of State Jor India ... ee 182 
—-—-Looal Boards Act (V of 1884), S. 51—Board of Revenue’ s 
power:—See MADRAS REGULATION VII oF 1817 en we 3836 


—Rent Recovery Act, S. 7—for larger amount than what is actually 
due—Illegality—No distinction between sale. and distrainl:—A distraint 
for a Jarger amount of rent than what is actually due. is wholly void 
and cannot be held valid even to the extent of the rent actually due. 
[Venkatakrishna Pillai v, Muthialu Reddi, 20 M. L. J. 821; Periakarappa 
Pillai v. The Manager of the Lessees of Shivagunga Zemindari i; IL, LOR. 
31 M. 22; Ramachandra v. _Naragarasawmi, LL. R. 10 M. 229 not follow- 
ed; Varna Deva Desikar v, Murugesa Moodelli, `L.L.R. 29 M. 75 followed; 
Shunmooga Moodelly v, Palmattikuppu Chetti, I. L. R: 25 M.; 613; Bash- 
yakarlu Naidu v, Gurudappaneni Subbanna, I. L. R. 27 M. 4, Munisani 

7 
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Naidu v. Perumal Reddi, 1. L, R, 23 M. 613 referred to.] A distraint 
and a sale stand on the same footing in this respect. á 
Narasimha Naidu v. Sathayya. aes ioe wee ae ÒT 





—§. 11—Enhancement—Collector’s sanction—The rule 
as to the Collector’s sanction for enhancement of rent does not apply 
to a case where the landlord merely claims to revert to varam, in 
the abrence of .contract, E 


Mallikafjuna Prasada v. Venkata Vasudeva Row. £ 156 


——-Revenue Recovery Act, S. 3—Defanlter—Landholder—Levy 
„of water-cess—Proprietor primarily liable and not tenant :-~Where the 
‘Government levies water-cess by reason of increage in water supplied 

in consequence of improvements made by the Government, the zemindar 
is the person primarily liable to pay it, and he can, if circumstances 
justify his doing it, only.demand an enhancement of rent ‘from the’ 
tenants on obtaining the sanction of the Collector under -S, 11 of 
Madras Act VIII of 1865. [Nynappan Servai v. Secretary of State, S 
A. No. 597 of 07 not followed. Zasmorin of Calicut v. Sitarama, I. L, 
R. 7 M: 405 and Secretary of State v. A®htamurti, I. L. R. 13 M. 89 
referred to. Subramania Chetty v. Mahalingaswami Sivan, I. L. R. 
33 M. 41 and Vidyapurna Thirtha Swami v. Ugganu, 20M. L. J. 640 
followed], The proprietor is the tt land-holder” and also the person 
liable to become a “defaulter ” within the meaning of the Revenue 
Recovery Act. i 


Kothilinga Sein Royar v. Sahasranama lyer w. Sie we 662 


—— Ss. 3, 4, 5, 26—Defaulter—Vendors and .purchasers—Liability 

to pay revenue accrued due before sale:—A person who becomes the 

registered proprietor of land on a certain day becomes liable te pay the 

arrears of revenne remaining dud oniton that day and becomes a 

« defaulter” within the meaning of the Act on failure fo pay the same, 
Subbayya Garu v. The Secretary of State for India a.e wwe 656 


Madras Regulation VI of 1831—does not cover Jadaba (bearer} 
Service:—See INAM fie os sis oi we 962 


Mahomedan Law—Transfer of property for a term in tien of dower, vali- 
dity of—Not a gift of life estate:—A transfer of property to a Mahomedan 
lady for a term (here for her life) by the husband in consideration, of 
dower must be regarded asa sale and not asa gift of a life estate 
[Sahiba Begum v. G. Atchamma, 4M. H. C. R. 115; Ghulam Mustafa v. = 
Hurmat, I'L, R. 2 A. 854; Abbas Ali Shaikdar v. Karin Baksh Shaikdar, 
13:C, W; N. 160 referred to] and such a transaction is unimpeachable 
under the Mahomedan Law. 

Bibijanbi v. Hazarath Saib ws ee wes ee 95g 

Malabar Law—Karnavan, powers of —Raising funds for defence of members 
in a rioking case:—A Karnavan will be within-his rights in raising 

“money on the security of his family property for the defence of the 
. family. members charged with rioting, if the money could not otherwise 
be procured for the defence. 


bby Shettethi v, Krishnacharya s wee ee E ae BD 
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Malabar i-aw—(Contd.) : ` PAGE 

———Karnavan—Prior suit by Anandaravans—Karnavan collud- 
ing with defendgnis Sor possession of property—Decree—Second suit by 
karnavan for possession on the basis of the prior decree—Res judicata :— 
A suit by. a karnavan, claiming right to possession under a decree ina 
former suit by the- anandaravans, as the only person entitled to repre- 
sent the tarwad, is maintainable and not barred by res judicata, though’ 

ə it may’be, that in the prior suit by the anandaravans, he opposed the 

claim which the decree recognized. A karnavan does not cease to be 
a karnavan or lose his right to possession by the mere fact that he was- 
unwilling to prosecute a suit and that the anandaravans consequently 
happened to combine to bring a suit for possession on behalf of the 
tarwad and obtained asdecree. ` 

Rama Kurup v. Shekara Kurup ead 503 we 87 


—+7_Uraima right—Right of Widow:—Held, on admission, that ac- 
` cording to Malabar law and custom a widow cannot exercise the 
Uraima right in a Devaswom. 
Adhikesava Vathiar v. Kesavan Nambudri hi e 178 
Malice, definition of :—See C. P, Ç., S. 95 eas ate we 1052 


Marriage—Presumption—Proof—Leditimacy—Forms and ceremonies— 
Capacity of mind,—The. objection to a marriage on the ground of mental 
incapacity must depend on a question of degree. Held that in the case 
before their Lordships the evidence of mental infirmity was wholly 
insuificient to establish such a degree of that defect as to rebut the 
extremely strong presumption in favour of the validity of marriage, 
To matters of form and ceremony, the established presumption in 
favour of marriage undoubtedly applies, Where a man anda woman 
were proved to have been recognised by all persons concerned as man 
and wife, so described in important documents on important occasions 
and their daughters were respectably married as would be natural in 
the case of legitimate children :—Held, that these facts following as they 
did upon ceremony of marriage which undoubtedly took piace, though 
its validity is attacked, afforded an extremely strong presumption in 
favouc of the validity of the marriage and the legitimacy of its 


offsprin g. 
Mouji Lal v. Chundrabati Kumari ... tee isd .. 9838 
Master and Servant—Suspension whether and when incidental to 
power of dismissal—See TRUSTEE AND ARCHAKA wee .. 680 


Mesne pr ofits—A ssessiment of deductions for public taxes—E ficient manage- 
ment, uncollected taxes, efc.—Onus:—In the ascertainment of profits due 
for the period during which a defendant was, in Possession of flaintiff’s 
lands decreed to the latter: Held, that the_defendant cannot claim any 
deductions towards (1) any remissions he made voluntarily to tenants 
on grounds of their poverty and failure fof crops as distinguished from 
sums, which he may show as irrecoverable) from them ; (2) any deduc- 
tions (eg., 23 p. c. paid to the Court Wards in this case) by way of 
contribution towards a specially effective mode of management adopted 
in his own interests; (3) or anything as uncollected rent. The onus is 
in the first instance on the plaintiff to prove the amount of mesne 
profits, from his property, but if the defendant has itin his power to’e 
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Mesne profits—(Cowid.) ` S PASE: 
prove separately the income derived from plaintiff's property as distin- 
guished from his own, the onus will be shifted on to him. Obiter:— 
Ordinarily in calculating mesne: profits, the person in possession ‘is 
entitled to deduct the public taxes like the water-tax paid by him:to . 
Government; but where he is entitled to recoup himself by. collecting 
it from the ryots in actual cultivation-vf the land and itjis admitted he 
took muchilikas from them for the ‘PuEpore, no such deduction can be >» 


made. ' . > , : ` ; 
° e 


Surya Rao v. Subbayanima Row a oie eee vee 965 


Minor—Deed by mother without describing herself as guardian—No pres 
sumption of guardianship:—Where a deed is executed by a minor and 
his mother without the latter describing herself as‘a “guardian it would 
be a violent présumption fo treat the mother as acting for the minor. 


Krishnan Chetti v. Vellaichami Thevar FA nee `n 1077 


Hindu Law—T vading partnership—Liability on bills drawn by ~ 
. guardian's agent—Extent:—A minor member of a joint Hindu trading 
" family is liable on bills drawn by the manager whether it be for pur- 
poses ‘connected with the business or unconfiected with it and in fraud 
ofthe family ; but his liability is limited to a share in the business. The 
rule is different in the case of a minor who is the sole owner of the 
business. There the creditors have no direct recourse against the minor 
or his estate but as the guardian is liable to indemnity for the liabilities 
. properly incurred out ‘of the assets of the minor embarked in the busi- 
ness, creditors have been held entitled to proceed directly against such 
assets ; but where a guardian has no right to indemnify against the 
assets in the business, as where he has acted improperly, his creditors 
also will not have the right. A guardian of a minor—sole proprietor in 
a partnership—cannot in any view be justified in giving any larger 
powers to the agént than are reasonably necessary, and 2 guardian will 
be acting improperly in giving her agent power to draw bills in favour 
of himself or his firm; and if, as the result of giving such power, the 
guardian finds himself involved in liability for the fraud of the agent 
she has no right of indemnity against the assets of the minor in the 
business nor are her creditors entitled to claim any relief against the 





` minor or his assets. 
Krishna Murthi v. The Bank of Burmah, Ld. ue wee we 620 


———-Loan for necessaries— Onus contents of deed:—Where a creditor 
of a minor’s estate seeks relief on the basis of his having lent for 
necessaries, it rests upon him to have taken care that the bond is so 
drawn up as to render the minor's estate in law liable for the debt, i, 
Krishnan Chetti v. Vellaichami Thevan ` ose oo e. 1077 


——-— Specific. “performance of contract for purchase of im- 
moveable property by guardian—M ‘utuality—Guardran or mana: 
ser—Powers: :—It is not within the competence of a manager of a minor's 
estate or within the competence of a guardian of a minor to bind the 
minor or the minor's estate by a contract for the purchase of immovable . 
property ; and such a contract is not specifically enforceable by a minor 
on eŝttaining majority, when there is no mutuality i in the contract. 
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Minor—(Contd.) : a ee Pagh.: 
Quaere :—Whether there is any. difference between the position ,of a, 


manager and that of his guardian. : 
Mir Sariwarjan v, Fakhruddin s.’ aoe “eu oo 1156 


Mortgage—Charge— Distinction between. Per Krishnasatmi Aiyar, F — ` 
Obiter, © A charge maybe created on the happening of a condition 
where the condition itself is first stipulated and the condition happens 

e afterwards. Ascovenant to pay is essential for a simple mortgage. It: 
is not negessary that there should be a formal transfer of any interest 
in property in words: Nor is it necessary to constitute a simple mort- 
gage that the instrument should state that the mortgagee shall recover 
his money by sale. 
Balasubramania Nadar v. Sivaguru Asari... ow oo» 526 

—Construction—Simple mortgagee :—See CONSTRUCTION, page 
17 supra. 

———Equitable mortgage by deposit of title deeds Essentials:— 
Where the only document that is deposited shows no kind of title in the” 
depositor to the property and there are documents in existence showing 
his title to the property which are not deposited, an equitable mortgage 
cannot be said to have been validly created. 





Venkataramayya Pantulu v. Narasinga Row .. one we 454 


-————-Prior and puisne mortgagees—Suit by for prior mortgagee 
without impleading puisne mortgagee and purchase by prior mortgagee af 
the equily of redemplion—Puisne smortgugee's rights—Redesmplion, a 
right and not a liability—T, P. Act, S. 67:—A first mortgagee who has 
purchased the mortgaged property in execution of a decree on his mort- 
gage is not entitled to a decree for possession against a puisne mort- 
gagee with possession who was not impleaded in the first mortgagee’s 
original suit, even subject to the puisne mortgagee’s right of redemp- 
tion. The puisne mortgagee’s rights (whatever they were) at the date 
of his mortgage—whether to possession (if his mortgage be one with 
possession and the previous mortgage without it) or to sale or foreclo-. 

` sure under S. 67, T. P. Act—remain altogether unaffected by the first 
mortgayee's suit to which the former was no party.. He has also the 
right bo redeem the prior mortgage, which is preserved in law in spite i ; 
of the purchase by the prior mortgagee of the equity of redemption. l 
But redemption is a right which the puisne mortgagee may seek to 
enforce and not a liability which he may be compelled to discharge ; 
and consequently, if he is unwilling to redeem, he cannot be deprived 
of his original right to institute proceedings for sale or foreclosure 
{whatever it was) under S. 67 as second mortgagee. A second mort- 
gagee is entitled to the same rights as the first mortgagee with refer- 
ence to his security, having regard to the nature of mortgage, The 
purchaser of the equity of redemption after the first mortgage and the 
second mortgagee both stand onthe same footing with reference to- 
their respective rights against ihe first mortgagee when they have not 
been impleaded in the suit instituted by him on his mortgage. These 
rights are unaffected by the suit of the first mortgagee to which they 

; were not made parties or the decree therein or the-sale held.in pursue > 


e 
7 > 
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Mortgage—(Conid.) PAGE, ` 
ance of the said decree. The purchaser in such a suit, whether it is a '- 

first mortgagee or a stranger, does not acquire the rights of the mort- 

s 

“"gagor as at the date of the first mortgage, but only those that.subsist in 

him at the the date of the suit. 
Mulla Vittil Seethi v. Achuthan Naw aon? lt ne z vee 218 


———— Prior ty—Estoppel of prior mortgagee:—A priot mortgagee who con- 
curs in inducing the subsequent mortgagee to advance his ‘money as a . 
first charge'cannot afterwards turn round and claim: priority ovey that 
charge in favour of his own mortgage. 
Raman Chetty v. Steel Brothers and Co., Ltd. ... + ee coe 986. 


—— Priority—Novation, if and when—Extinguishment of security: :—The 
Jaw imputes to a. person the. intention to-act according to his own inte- 
rest, This rule is not affected by the general principle laid.down.in 
Bank of Tasmania v. Fones, (1898) A. C. 313 ; that a party, though not 
a party to the contract, may be entitled to the benefit of a contract 
which operates as a novation, Held, that a person who held an equi- 
table mortgage over certain property, obtained a decree for sale and 
‘had some balance due to him in respect of the mortgage did not lose . 
his priority by subsequently taking a regular mortgage for the amount 
so due under the decree and for an additional amount, in favor ofa 

“puisne mortgagee before the decree Sie ` aes we (811 


———_—_— Redemption—Clog on—Lease and morigage—Single transac- 
tion—Lease to last beyond the discharge of mort gage:—Leases between a 
mortgagor anda mortgagee to last’ during the pendency of a mortgage 
are not bad in themselves. (Mahomed v, Ezekiel, 7 Bom, L. R, 772, 
779, referred to), but where the documents (the lease and the mort- 
gage) form one transaction and contemplate the continuance of the 
lease after the discharge of the mortgage, the transaction is a fetter 
on the equity of redemption which the court ought not to enforce. The 
fact of the existence of two documents does not by itself show that 
the transactions- were independent of each other 

Authivedu v, Subbiah , eee vee eo 101l 

———Snubrogation—Discharge of prior mortgage ` 
binding on third pariy—Subseguent morigage of other property by one of 
the mortgagors:—A second mortgagee from a certain person applied 
part of the mortgage money in discharge of a prior mortgage which 
bound tbe interest of a third person. There was an express statement 
of an intention to keep alive the discharged mortgagee. There was no 
‘Intermediate incumbrance against which the prior mortgage might 
be presumed to be kept alive ; and the rates of interest stipulated under 
the thortgage differed from that provided in the earlier one. Held, 
that the second mortgage was not binding on the third person’s 
interest, ‘([Mohesk Lal v. Mokunt Bawan Dass, I. L. R.9 C. 961° 
followed. Gokal Das Gopal Das v. Purammal Premshuk Das, 1. L. R. 
10 C, 1035 distinguished. Surjiram Marwari v. Barhamde Dass Per ` 
shad, I. L. R. 26. L. J. 288; Bisseswar Prasad v, Lala Surman Singh, 

6 C. L. J. 134 and Govindasawmi Devan v. Doraisawmi Pillai, 20 M, L, 
J. 381 referred to.] 


Kalagayya v. Yanadamma u ii toe sis es 180 
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PAGE. 


Mortgage suit—Onus of proof of title to mortgage:—It is for the mortaga- 
gee to prove.the title of the mortgagor in a mortgage suit. Held on 
the facts that the mortgagee had failed to make out the title of the 
mortgagor to mortgage the properties, the mortgagee himself having 
been aware that the property belonged to.a mutt and that the mortga- 
gor was one of the claimants to the mahuntship and had not succeeded ` 
` e in establishing his title, 
Madho Persad v. Ramrattan Gir ... ace ai we. 389 


— — Redemption suit—Applica tion by mortgagor for sale on Valine of de- 
posit—Competency :-—See C. P-C.,0 34, rr 7 AND8 on we 941 


Municipal election—Collector’s order, Jurisdiction of Civil Courts to 
question :— See MapRas Acts—DIsTRICT MUNICIPALITIES ACT “ue 878 


Murder and Robbery—Evidence, presusmptive—Recent and unexplained 
possession of stolen property:—In casesin which murder and robbery 
have been shown to form parts of one transaction, recent and explained 
possession-of stolen property, while it would be presumptive evidence 
on thecharge of robbery, would similarly be evidence against the 
robber on the charge of murder. 
The Public Prosecutor v. Chirreddi Munnayya... ase ee 1071 


Negotiable Instruments- Assignments otherwise than by endorsement— 
Writing if necessary:—A negotiable promissory note can be assigned 
otherwise than by endorsement; [Mahammed Kumar Ali v. Ranga 
Row,.1. L, R..24 M. 654 followed] and it is enough that the transfer is 
evidence by a partition list, as in this case, even if writing be necessary 
to satisfy the requirements ‘of S. 180 T, P. A. 


Venkata Reddi v, Lakshmi Narasimha . bes es <i 80 


Execution sale—Vesting order:—Effect of transfer other 
than by endorsement.—See C. P. C., O. 31, rr. 80, 81 we .. 422 


—-— Discharge of debt by bill of exchange or hundi—Presump- 
tion of conditional discharge:—The general presumption is that a 
a bill of exchange or hundi given for a debt operates only as a condition- 
al discharge of the debt. The execution of a formal receipt for the 
amount covered by the bill of exchange or hundi is not sufficient fo rebut 
the presumption of conditional discharge. “An endorsement of receipt 
on the pro-note is on no better: footing. : ` 
Palaniappa Chetty v. Arunachslam Chetty e vee ve 4382 








~-Liability of person other than ‘the maker :—In the case of 
a negotiable instrument, the signature of one personin his own name 
cannot justify a decree against another person although the debt might 
have been borrowed for the benefit of the trading partnership of both. 
(Somasundaram v. Krishnamurthi, 17 M. L. J. 526 and.Subba Narayana 
vathiar v. Ramasawmi Iyer, I. L. R. 30 M. 88 followed. ] 


Kulte Ammu vo Purushotam Doss ... - ae rS lee wae 527 


_ Oaths Act, Ss, 12, 11,10—Refusal to take oath—Effect of: —The agree- 
ment to take the oath-must be such thatthe court isina position to 
administer it forthwith. If however, the form and place have not been- 
„settled -or-agreed upon and the .court cannot administer it, a refusal to e 


e 
" e 
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‘Oaths Act—(Contd.) 
take the oath, will not--entail on the party ‘refusing a decision’ adverse 
to him on the ‘ground of such- refusal, [Aijakannu Nadar v. Muthia 
Nadar, 17 M. L. J. 99 distinguished. ] 


Manjt v. Paramayya Hebbara avé iii: aes was 
Occupancy right in Ryotwari lands ; See LANDLORD AND TENANT see 
Onus—Mesne profils—assessment—tresspasser :—Seé MESNE PROFITS eal 


t -Opium Act, $s: 4, 5, 9,—'' Sell”’—Partnership agreement— Partngrship,” 


meaning of— Transfer.” and“ Transferable,” ‘meanng of—Statute—. 


riv Construction— Policy of the Opium Act—Held::—A partnership ` agree- 
ment by.which two licensed persons agreed to take a third manasa 
partner in their business of vending opium with aview to enable the 
plaintiff to carry on the opium business without a license being taken 
out by him for the purpose was illegal and no action was sustainable 
thereon even though it be that the third person was not to sell opium 
himself but was only to share the profits of the sale which is to be con- 
ducted by the licensed persons, as all partners must be taken to be 
selling the opium belonging to the partnership and the managing 
partner, their agent, The provisions of the Abkari and Opium Acts 
‘ate not intended merely to protect the public revenue [Natla Baptraju 
v. Puran Achuta Rajafee, (1910) M. W. N. 549 distinguished] and- the 
prohibitions therein are based on public policy. Held also that the 
partnership was illegal, being a“ transfer” in contravention of Cl. 
(26) of the licénse. Every contract of partnership is not necessarily 
a transfer, but it may in‘many cases involve a transfer. If two persons 
agree to start a business -in-partnership ‘and to contribute- capital 
g therefor, there is no transfer. But if one person carrying on a trade.or 

possessing stock and capital admits another into partnership with 

himself making the stock and capital the joint property of both, there, 

is a transfer therein, Meanings of the words ‘‘transfer’’ and " trans- 


PAGE 


‘ferable’? dwelt upon. Principles of construction of statutes like the — 


‘Opium Act, the Stamp Act and the Registration Act and distinctions 
therein referred to. [Gouri Shankar v, Mumtaz Ali Khan, 1, L. R.2 A, 
411 commented on.] à 

Padmanabam v, Sarada... wet ee we 


Partnership, meaning—Whether and when involves “transfer” of 
gunership:—-See OPIUM ACT, S. 4... ES 


s SETTI] 


Suit—Parties—No garnishee proceeding in firm name :—See.C. .. 


P. C., S. 115. s ne a ‘an TE 


Partition decree, effect of—4ppeal, effect of on decree—Subsequent 
-deaths, and births, effect of :—See HINDU LAW—PARTITION DECREE ... 

Partition suit—Court fees :—See COURT FEES Act, S. 7 Cl. (iv) (b) 
102 ee “aden aes ae EE 


Penal Code, S. 147—Common: object after: commencement. of fight 


- enough:—The existence, of a common object before the commencement, 


of a sudden. fight is not necessary for the conviction of rioting 





° worships—it.is not-necessary-for.the purpose of S, 296, I, P. C., that 
e 
e 


——S296—Con viction—Es sentials—Disturbance of religious 


618 


965 


240 


805 
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Penal Code—(Conia.) PAGE” 
the accused should have had an active intention to disturb religious 
worship, It is enough, if knowing that they were likely to disturb it 
-by their music,. they took the risk and did actually cause the dis- 
turbance. ` 

Emperor v. Seethaiah ss si aus ost Sie 92 


———S. 341—Wrongful restraint of intending Emigrant—Emigration 
eAct:—The fact that a person either is or pretends to be an intending 
emigrant and goes to the depot and is there treated as such receiving 
meals and an advance of money does not confer either on the Emigra- 
tion Agent or his watchman power to prevent him from leaving the 
depot when he desires to do so anda person who restrains him from 
going out of the depgt is guilty of wrongful restraint within the 
meaning of S.339, Penal Code. 
The Public Prosecutor v. Sheik Ahmed Sane tee we 439 
———-S. 361-—De facto guardianship— Rights of :—See Cr. P. C., S. 491. 195 


—Ss, 419, 511—Railways Act, S. 112—Travelling with a forged 
Pass:—A persun who travels with a forged Railway pass, but who has 

not been proved to have shown the pass to a Ticket Examiner or other 
Railway official before the completion of his journey can only be con- 
victed of an attempt under Ss. 419 & 611, I. P. C, The conviction under 

S. 112 of the Railways Act confirmed. 

Govindaswamy Naidu v, Emperor ... oe eee we 748 


———Ss. 429—"Maiming” Cutting off the ears of a horse:—Cutting off the 
ears of a horse amounts to maiming within the meaning of S, 429, I. P. 
C., Rev. Case, 588 of 1910 not followed. Meanings of the words “Maim- 
ing ” and “ wounding ” considered, 
Marigounda v. Srintvasa Ragavachar e. e. s 843 





—-—Ss. 441, 457—House trespass —Essentials—Intention to annoy or 
intimidate:—The accused entered a house in the possession of another 
during the latter’s temporary absence by breaking open the door with a 
view to assert his title to the house and as saulted the servant in charge. 
The finding was that he had not the intention mentioned in S, 441, I. P, 

C, Held—per Curiam —that he was rightly convicted under S. 457, I. 
P.C. Per Bénson, F :—Whether a man actually intends to cause 
annoyance or not he should be presumed to intend all the consequences 
which he knows will be the effect of his act. Per Sankaran Nair, J.:— 
The taking possession of the house by making forcible entry by break- 
ing open the door and assaulting the servant in charge brings the 
accused within. S, 457, I. P.C. [Emperor v. Lakshmana, I. L. R, 26 
B. 538, followed. Queen-Empress v, Rayapadayacki, I. L. R. 49 M, 240; 
Queen v, Hicklin, 13 Q. B. 360; Reg. v. Dixon 3 (M. andjS. 11) Reg. ve 
Lovett, 9 C.and P, 462 at 466 referred to. Emperor v, Fangi Singh 
I. L. R. 26 A. 194 ; Emperor v, Baxir, I. L. R. 27 A. 298 distinguished]. . 
Sellamuthu v. Karupan ... asa mae ise ve  1l6l 


———S. £46 (a)—“ With intent to commit an offence "—Essentials for 
conviction: —For a conviction under the Ist part of S. 446 (a), I. P. C. 
it is enough if the Magistrate finds that the accused committed trespass 
with the intention of committing some offence, even though he does not _ 
find’as to what the offence specifically is. [Reg, v. Samban foll, 1 Weite, 
8 
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Ponal Code—(Conid.) PAGE. 
533; Reg v. Durgaya, explained 1 Weir p. 524 ; Reg. v. Rayapadayachi, 
I. L. R. 19 M. 240 commented on, J 
Seshayya v, Emperor. ... PA aes red wee = 781 


S. 489 (d)—Conviction—Essentials—Onus—‘ For the purpose of 
being used”, meaning of:—Per Abdur Rahim and Sundara Aiyar, $F.— 
In a prosecution ander S. 489 (d), I, P. C., where it is alleged that 
the accused had any instrument or material solely “ for the purpose of o 
being used” for counterfeiting any currency note, the onus ison the 
prosecution to show that the accused had formed in his mind the pur- 
pose or intention of counterfeiting currency notes, Per Abdur Rahim, 
F.—It may be in some cases a mere inspection of the articles would 
satisfy the court that they are- capable of being used in the making of 
the counterfeit notes. But where this is not the case, the onus is clear- 
ly on the Crown to prove the purpose or intention. The resemblance 
need not be perfect, but it must be sufficient to deceive people of or- 
dinary intelligence who are familiar with currency notes, Per Ayling, 
$.—The possession of even a single implement would be sufficient for 
conviction if the intention of the accused is proved. The intention 
must in almost every case be a matter of inference dependent on the 
facts, Where the nature of the articles is such as to render them pecu- 
liarly and specially suitable for counterfeiting work and useless for 
any other that can be suggested, the intention to use them for coun- 
terfeiting may be fairly inferred, subject to rebutment by the accused, 
Per Sundara diyar; ¥.—The Crown should prove that the accused had 
the objects for ihe purpose of counterfeiting. Mere intention to make 
oneself able to counterfeit currency notes is not enough for a convic- 
tion. The accused should have formed in his -mind the purpose of 
using the articles for counterfeiting, j i 
In re Abdul Rahiman .«. sis tes see we 766 


— 





Plaint—Pleadings inconsistent:—A person who set up a permanent inter- 
mediate tenure in the lower court was not allowed to set up a case of 
occupancy right in appeal, 

Linga Reddi v. Kishna Rao Bahadur eee ove oe 166 


Pleadings—Change of:—Their Lordships declined to treat the suit as 
brought, i.¢., for enforcement of lien for non-payment of purchase- 
money directed to be paid.toa third person as a suit for an account 
on the basis of agency or a suit for damages for non-performance of a 
contract. 


Sivasubramania Mudaliar v. Gnana Sambanda Pandara Sannidhi ... 359 


Practice—Plaint—Ameudment—Second appeal—New relief, addition of— 
Scope of amendment:—Whece an amendment is necessitated by the 
plaintiff's carelessness or mistake it would not ordinarily be fair to allow 
him to rectify his error if the amendment would derive the defendant 
of an advantage which he can legitimately claim to have gained by the 
plaintiff's mistake. But it would be hardly proper to apply this test to 
cases where the plaintiff cannot be charged with not having exercised. 
reasonable care in the drafting of his plaint. A prior mortgagee 
brought a suit for sale without impleading the puisne mortgagee in 
possession and purchased the property himself and brought a -second 
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suit against the puisne mortgagee for possession. The Full Bench 
decided that the proper remedy for the prior mortgagee purchaser was 
to bring a suit fôr sale, thereby setting at rest what was a doubtful and 
disputed qyestion of law : Held by the Court that in the circumstances 
the plaintiff should be allowed in second appeal to amend his plaint by 
substituting therein a prayer for sale for the relief already asked for with 
5 liberty to the defendant to put in a fresh written statement. 
Suthi Kutti v. Achutan Nair 


. bd 
Presidency Small Cause Courts Act, S. 36 and Rule 223— 
Application to set aside ex-parte order ; No suit consequently no re-hearing 
—Revision by High Court :—See C. P. C., S. 115. 


Privy Couneil—Practéce—Criminal Proceedings—Special leave to appeal— 
What the applicants must show by their petition :—His Majesty will not 
review criminal proceedings unless it be shown that bya disregard of 
the forms of legal. process, or by some violation of the principles of 
natural justice, or otherwise, substantial and grave injustice has been 
done. [In re Abraham Mallory Dillet, 12 A. C. 459 followed.] The 
applicants ought to show the materials upon which one of those proposi- 
tions can be established and ought fully to inform the Board of the facts, 

Birch v, The King-Emperor oe 


Pro-note, suit on—Onus—Admission in pleadings or evidence— Defendant's 
case and plaintiff's case both disbelieved—-Practice—Procedure—C, P. C. 
S. 115:—Plaintiff brought a suit on a pro-note. The defendant admitted 
execution but denied consideration, The Judge disbelieved the defen- 
dant’s evidence, but, without giving a decree to the plaintiff at once, 
examined the plaintiff on the question of consideration, but disbelieved 
his evidence also and found a consideration not set up by the plaintiff 
himself. Held per Abdur Rahim, ¥.—The onus being on the defendant 
to prove want of consideration and the same not having been discharged 
the fact that the plaintiff, in order to rebut the defendant's evidence, gave 
an untrue account as to the form of consideration cannot be taken as an 
admission or proof of want of consideration, especially where neither 
the pro-note nor the plaint stated any particular form of consideration. 
Per Sundara Atyar, $.—The question of onus has absolutely no bearing 
on the case, - It can make no difference whether the plaintiff's statement 
as to consideration was made in the plaint or in his evidence. An ad- 
mission made by a party in his evidence unretracted and adhered to by 

, him as the truth isas binding on him as one contained in the pleadings 
or in the negotiable instrument itself. It is not open even to the Judge 
or to the High Court to ignore the conclusion of the Judge that the 
plaintiff's case was false but the error committed by the Judge in giving 
the plaintiff a decree wasa mere error of law and the High Court can- 
not interfere in revision. 

Raghavalu Chetty v. Sabapathy Chetty se 


~~ Unstamped—Suit on—Suit on original cause of action—Vendor and 
vendee—Enforcement of lien -~Where a document which cannot be used 
in evidence is executed to evidence a complete pre-existing right, a suit 
may be maintained on the original right itself unless it be shewn that it 
was intended to merge .the right in the document ; but where at the 
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Pro: note—(Conid.) PAGE. 
time that an obligation comes into existence, a document is executed as 
the evidence and record of that obligation, a suit to enforce it can be 
only on the document itself. [Potki Reddi v, Velayuda Sivan, I. L, R. 
10 M. 94; Yarlagadda Veera Raghavayya v. Gorautha Ramayya, 1. L. 
R. 29 M. 111; Sheik Akbar v. Shath Khan, I. L. R. 7 C. 256 referred to,] 
The plaintiff sold lands to defendant, received an unstamped pre-note | 
onthe same day for the purchase-money and sued onthe note fora  » 
personal decree. Held thatthe suit was not maintainable, Quaere: — 
Whether a'suit for the enforcement of vendor's lien is maintainable ? 


Mallay v. Raniayya se ii tee Sea © e 462 


Provincial Small Cause Courts Act, S. 25—Revision—Technical 
objection and delay in filing petition :—Where a °Railway Company 
(petitioner) relies upon a mere technicality e, g., that the notice of suit 
was not on the Agent but only on the Traffic Manager, inorder to 
defeat a just claim and where the petitioner has only come into court 
long after the period of 3 months, the court will not interfere in revision, 

The Agent & Manager S. 1, Ry. Co, v. Vengu Patter ee ... 1061 

Act, S. 31—Suit for mesne profits—Suit for mesne profits ille- 

gally carried away by defendants :—A suit for recovery of mesne profits 

illegally carried away by the defendants which plaintiff was in possession 

is not governed by article 31.of the Provincial Small Cause Courts Act 

and is consequently cognisable by a Small Cause Court. [Annamalai 

v. Subramania Aiyar, I. L, R. 15 M. 298 followed. Venkoba Rao v, Muthu 

Iyer, F, 18 M. L. J. 88 not followed. 

Rama Aiyar v. Samintha Aiyar cae esa ww. 442 





—— Sch. 11, Art. 13—Suil for recovery of land cess by zamindar from 
inamdar :—A suit for recovery of land-cess by the zamindar from the 
inamdar does not fall within Art. 13 of the Provincial Small Cause 
Courts Act. The cesses and dues contemplated in Art. 13 are payments 
which a person is entitled to as representing his interest in certain 
immoveable property and not because he possesses some interest in 
immoveable property. [Zemindar of Tarla v, Latchiah, 13 M, L. J. 211 
ref. to.) 

Maharaja of Vizianagram v, Veeranna eee we .. 819 


Registration Act, S. 17, Cl. 1.—Compromise beyond the scope of suit 
not registered—How far valid in so far as it affects immoveable property— 
Evidentiary value :—Non-registration of a compulsorily registrable + 
document leads to two consequences: (1) it cannot be received as evidence 
of any transaction affecting immoveable property: (2) it shall not affect 
any immoveable property comprised therein. A compromise which 
comprised matters outside the scope of the suit and which consequently 
was not embodied in the decree or order of court as to those matters 
is incapable of affecting any property coverec by the portion not so 
embodied in the decree or order, if unregistered, and the fact that 
there was an entry in the court’s record of the compromise would not 
make any difference, Obiter :—How much of the compromise would 
be evidence under S. 35 of the Evidence Act would depend upon how 

. much thereof could be regarded as having been entered in the record 

e 
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of the court. [Bindesri Nath v. Gunga Saran Sahu, 1. L. R, 20 A, 171 
(P.C.); Pranal Anniv, Lakshmi Anni, I. L. R. 22 M. 508 (P.C.) explain- 
ed ; dictum in Natesa Chetty v. Vengu Nachiar, 1.L.R. 33 M. 102 dissent- 
ed from; Raghubans Mani Singh v. Mahabir Singh, 1. L.R. 28 A. 78 
declared not followed in Kasi Kumbi v. Samar Kumbi, 1.L.R. 32. A. 206; 
Saduruddin v, Chaggu, I. L. R. 31 A, 13; Birabhadra Nath v. Kalpatam 
Punda, 1 C. L, J. 388; Kalicharan Ghosal v, Ramachandra Mundal, I. 
L. R. 80, C. 783; Gurudas Singh v. Chandrika Singh, 1. L. R, «86 C. 193 
approved ; Fasimuddin Bishwas v, Bhuban cai ILR “34 C. 456 
distinguished. ] 
Partichelamanna v. Parti Rama Row ose 


Railways Act, S. 112.—Travelling with a forged pass: See L P.C,, Ss. 


419, 611 oes wer 


Ratification—Essentials:—There can be no ratification ifs a itankaction 


85s. 49, 17—" In evidence of any transaction affecting such pro- 


void owing to the promisor possessing no contractual capacity. 

Krishna Chety v, Vellaichami Thevan sie aus 
perty’'—Lease compulsorily registrable but unregistered—Not admissible 
in emdence in suit for specific performance :—An agreement in writing 
to grant a lease which requires registration isa contract which affects 


immoveable property and cannot be received in evidence in a suit for. 


specific performance of such agreement, whether Possession was given 
in pursuance of the agreement or not. 
Narayana Chetti v. Muthiah Servai. eee 


——Religious endowment—Archakaship—Succession to—Resigna- 





tion—Effect of—No bar to subsequent  successton:—The plaintiff, an 
archaka, resigned his office (which consisted of the archakaship of a 
temple for two days in a month) and was succeeded by his mother :— 
Held that on the mother’s death the plaintiff wasin the absence of any 
disqualifying circumstance, the proper heir to the office and not his 
(plaintiff's) son. 

Pattabhi Ramanujackaryalu v, Alahaswara Charyalu 


Public and private Family temple—Alienation of temple properly, 


whether allowable:—Property belonging to a private temple of a family: 


is trust property and cannot be alienated. Where a temple was originally 
a private temple there must be clear and strong proof of subsequent 
dedication to the public,to sustain a plea that the temple is a public 
temple. The members of a family may unanimously put anend toa 
private endowment such as a temple of the family. 

Appu Pattar v. Kurumba Umma... 


eee ooo s.. 


———Muilt, heads of—Power to pledge credit of mutt—Necess aries and fina n- 


cial necessity:—-The head of a mutt cannot have any larger authority to’ 
incur debts than the heads of other religious-institutions or the guardian 
of an infant heir. He can pledge the credit of the mutt only for necess- 


` PAGË. 


870 


748 


1077 


44 


490 


588 


ary purposes, and that too, only in cases of financial necessity. The - - 


conduct of festivals usually conducted in the muttisa necessary pur- 
pose. [Saminadha Pandara v. Sellappa Chetty, 1. L. R. 2 M. 176 ex- 
plained ; Prosunna Kumari Debya v. Golabchand 2.1, A. 145 referred to.] 

Nataraja Destkay v. Karutha Ravuthan ` ... tee a; 
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— ——— Private temple—Properties of Ownership in—Revocation of trust— 
Competency of members of family to bind future gener ations: :—Properties 
set.apart for the purposes of a temple by a tarwad, even though the 
temple is a private temple as contradistinguished from a public temple, 
cannot be called tarwad properties ; and the karnavan cannot dispose 
of those properties as if they were tarwad properties. The properties 
are trust properties and must continue to be regarded as trust proper- 
ties until at any rate all the beneficiaries concerned, /.¢,, all the mem- 
bers of the Sarwad, put an end to the temple or to the ;endofment, 
assuming they can do so. [Rupa Jagshet v. Krishnaji|Govind, 1L, 
R. 9 B.169.] Quaere :—Whether the members for the time being can 
put an end to the trust so as to affect future generations ? 

Rairu Nambiar v. Narayanan Nambiar ss ay) we 585 
———Suil for removal of trustee and appointment of fresk trustee— 
C.P.C. (1882), S. 589—Religious Endowments Aci, XX of 1863, Ss., 
14 and 18 :—A suit for the bare removal ofa trustee ofa mosque 
may be instituted with the leave ofthe court under S. 18 of Act 
XX of 1863. A suit for both the removal of a trustee and the appoint- 
ment of a new trustee, instituted with leave obtained only under S. 18 of 
Act XX of 1863, but not with leave under S, 539, C. P. C. (1882), may be 
proceeded with in regard to the first prayer only; and in sucha case 
the suit will not be bad for want of a prayer for possession. 
Ghulam Ahmed v. Shah{Muhammed Yusuf... ee s.. 450 

—— —Trustee’'s power over archaka—Hereditary archaka—Ad interim 
suspension—Notice not necessary—Suspension whether and when inci- 
dental to power of dismissal—Courts, when will interfere with ad interim 
suspension for want of notice:—No notice is required for an jad interim: 
suspension pending inquiry into a complaint against a servant entitled 
to hold office during good behaviour or for life. (Seshadri v. Nalaraja, 
I, L. R. 21 M. 179 distinguished.] The position of an archaka, though 
his tenure of office be hereditary, is essentially that of a servant. His 
position Jin relation to the trustee is not similar to the position of the 
trustee to the Temple Committée. It may not be that in every case 
where the right to dismiss exists, the right of suspension is necessarily 
incidental to it, Such might possibly not be the case where the right 
depends on the construction of statutes or of the rules of a corporation 


or of aclub. But these analogies are not applicable tothe case of 
servants subject tothe discipline of a trustee. Even if it were that 
notice before an ad interim suspension is essential, a court will not set 
aside the order of suspension where, after enquiry by the court, it has 
- been found proper and justifiable in the circumstances. [The King v. The 
Mayor and Council of London, 100 E. R. 96 referred.to.] It may be other- . 
wise where the propriety of the order itself is not reviewable by the 
court, in which case the order will be set aside for want of notice. - 
Seshadri Iyengar v. Ranga Paltar. ... ais mAs <. 580 


a m Trustee—Hereditary right—proof:—The fact that the . members 
of the plaintiff's family have held the office of Dharmakarta continuously 
since 1797 for over 100 years is enough to prove the ney right of 
the plaintiff's family to the office, 


Ram Das v. Hanumaniha Rao wa. eee ove oe 952 
e 
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~———-——Trustee—powers to fine a subordinate:—The right to fine a-sub- 
>- ordinate should be strictly made out and is by. no means to be presumed 
to attach to the Superior office (0-9. The Vicharanakartaship of the 
Mahant in the case.] 
Pedda Fiyangar v. Mahant of Tirupati weed ate seo 
———-—-Scheme suit—E fect of—Bar to subsequent suit, 
A See C. P. C., S. 92 eee vee vee ase ous 
Right to sne—A ssignor and assignee—Direction to pay consta erelid to 
third par ty—non payinent—assignor's right to sue, 
See ASSIGNOR AND ASSIGNEES Sve one eos one 
Right of suit—Thira party Beneficiary:—The rule that a person not a 
party to a contract cannot sue to enforce any rights created by it is one 
which requires considerable modifications in India, [Khwaja Muham- 
mad Khan v. Hussaini Begum, 1. L. R. 82 A. 410 {P. C.) referred to.] 
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Where co-parceners in a Hindu family agree-that payments should be . 


made to female members for maintenance a female so provided for 
can sue for maintenance; and it does not matter that she was not legal- 
ly entitled to it independent of tne agreement. 

Arumuga Goundenv. Chinnemmal n. wee ee oe 
Ryotwari lands—Occupancy rights:—It cannot be laid down that in all 

cases of ryotwari lands, the cultivating tenant cannot have in any case a 
right of occupancy in the land. 

Veerana Ambalan v. Annasawmi Aiyar ave 
Special damage—Meaning of:—See C. P. C., S. 95... ove eee 
Specific performance—Minor—Contract for purchase of land—Muluality 

—Want of-—See MINOR. 

Specific Relief Act, S. 42—Proviso—Suit for declaration in respect of 
property in the possession of Magistrate, but to possession of which plaintif} 
was entitled :—The property in suit was in the possession of the Magis- 
trate in virtue of an order of attachment under S. 146, Cr. P. C., which 
was subsequently set aside by the High Court. But before delivery was 
obtained by the defendant a co-trustee, plaintiff brought the suit for de- 
claration of his title to co-trusteeship without asking for possession. 
Held :—That the suit was not barred by the proviso to S. 42 of the Speci- 
fic Relief Act. 

Malaiyya Pillai v Perumal Pillai’... 


———Ss. 54 and 56~Injunction—Damages obstruction of light and. 


air :—See EASEMENTS vee ose eee eee woe 
‘Succession Act.—Ss. 3 and. 187—Will—Construction. :—A 
testator who died in 1879, made provision for his two daughters in his 
will ina clause set out in their Lordship’s Judgment, One of the two 
daughters married in 1888 and the other in 1889, and they went to live 
in separate houses. Jt was contended that in view of S. 111 of the 
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Indian Succession Act (X of 1865) the bequest in the said clause never- 


took effect in as much as the bequests to the daughters were given only 
in the uncertain event of marriage, which did not happen in the life 
time of the testator; Held that the will dealt with. the maintenance: 
allowance for the daughters in a clause which stood by itself.and which 
must be read by itself; that (in the construction) the clause contained ne 


reference to marriage or any other future event, and the payment of the 
e 
. 
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maintenance was, therefore not made contingent on the marriage of 
the daughters; and that as a consequence, S, 111 of Act X of 1865 did 
not apply. The plaintiff brought the suit to recover arrears of main- 
tenance alleged to be due to her under her father’s will in September, 
1900; when no letters of ‘administration has been granted. In October 
1900, the testator’s widow obtained fromthe District Judge a grant of 
Jetters of administration with the will annexed. On appeal that grant x 
was modified by the High Court in February, 1903, by limiting it to the 
realization of the maintenance provided for the widow by the “will, 

` The letters granted by the District Judge were never formally altered 
in conformity with the order of the High Court on account of the, 
death of the widow, The plaintiff's suit was decreed in, December, 1903. 
It was contended that S. 187 of the Indian Succession Act (X of 1865) 
was abar to the suit, Held that " probate” as defined in S, 3 of the 
Indian Succession Act {X of 1865) was in fact obtained from the District 

' Judge, and the provisions of S. 187 of that Act were, therefore strictly 
complied with; that the subsequent limitation by the High Court, even 
if right, was immaterial; and that the Court was competent'to deal with 
the case as the provisions of S. 187 of Act X of 1865 were complied with 
before it decreed the suit. 

Statute—Consiruction—Right of appeal not a matter of procedure :—A right 
of appeal is nota mere matter of procedure and must be governed 
by the law in force at the time when the proceedings in the original 
court commenced and cannot be taken away by a new procedure code 
passed after the institution of the proceedings in the original court ... 764 

Succession Certificate Act, S. 7, Cl. (3)—Discretion—Fudicial discre- 
tion—A fpellate Court, powers of—High Court—Revisional powers of :—An 
appellate court has the same power as the first court to exercise the 
discretion given by Cl, (3) of S. 7of the Succession Certificate Act. 
The fdiscretion vested in courts under Cl. (3) is a judicial discretion. 
An appellate court could hold that a question considered by the lower 
court to be intricate is not intricate and vice versa. The High Court 
cannot interfere in revision under S. 115, C. P. C., with an order of the 
District Judge arrived at by him onthe ground that the question is 
intricate or otherwise ; Obiter : but it may interfere if the District Judge 

` on appeal had not come to any decision on the question of the rights of 
parties and had also declined to act under Cl. (3) of S. 7. 


Ramakrishna Aiyar v, Nagammal ... ase wee 824 
Summons—Service of—mode of effecting service—Defendant absent in for- 

cign territory :—See C. P. C, O. 5, rr, 17—20 wes a. wee 978 
Suspension— Whether and when incidéntal to powers of dismissal :—See 

RELIGIOUS ENDOWMENT—TRUSTEE ae ees ees 580 


Tort—Animals ferae naturae—Elephants—Liability of cistodinn and 
owner: —Elephants in India are of that class of animals, the custody of 
which throws upon both the custodian and the owner thereof the res- 
ponsibility of keeping them safe. [Maung Kya Dumv. Makyin and 
Narayana Chetti, 2 U. B, Ruling 570 not foll.] The absolute liability of | 
a person for any harm done by his animal, independently of any intent 
or negligence on his part, does not depend, on the manner in, or extent 
to, whjch such animals are employed, but upon the nature of the class 

Ld 
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to which such animal belongs or the particular kind of mischief com- 
mitted.: A person borrowed two elephants from individual people and 
when in his use, one of them gored the other to death. Held :—That 
the borrower as well as the owner of the animal which attacked were 
liable in damages to the owner of the deceased animal. 
Vedapuraiti and Mooppil Nair v, Koppan Nair on woe 484 
—~—-—Libel—Defamation—Privilege—Witnesses—A ffidavit—Evidence:— 
Witnesses cannot be sued in a civil court for damages in respect of evi- 
dence given by them upon oath in a judicial proceeding, whether the 
evidence be one given in the boxo n affidavit; and relevancy is no 
measure of the extent of the privilege, at any rate, in civil actions, 
Adivaramma v, Raiyachandra Reddi ; a eee ee 85 


-———Locusis—Owner’s right to drive away from land—Analogy to the 
course of a natural river—Liability to neighbouring owner :—The prin- 
ciples of law laid down for preserving or regulating the settled course 
Of a river, on which may depend so many of the rights and benefits of 
adjacent owners, are not necessarily appropriate to the course of an 
insect pest which it is the interest of every one concerned to repel or 
destroy. The pest has no settled course and whatever its course may 
be, no one is bound to respect it. The progress of fire would be a much 
nearer analogy to the moving horde of locusts than the course of a 
tiver, Visitations of locusts, though no doubt unpleasantly frequent, 
are in the nature extraordinary and incalculable events, rather than 

a normal ‘incident like the rise of a river ina rainy season ; and an 
owner of land is justified in driving away locusts from his own land 
without being liable to his neighbour for the consequences. Even asa _ 
formal incident of agricultural industry one will be entitled to drive 
the locusts away just as they are entitled to scare crows without re- 
gard to the direction they may take in leaving. [Menzies v, Breadal- 
bane, 3 Bligh N. S. 414, 418 distinguished; Farquharson v, Farquharson, 
unreported decision in 1741 ; Smith v. Kenrick,į7 C. B, 515 and Whal- 
ley’s case 13 Q. B. D. 131 ref. to.} : 


Greyvensteyn v. Hattingh sus ore we 674 


T. P. Act, S. 6 (e)—Right to sue for damages for breach of contract— 
Assignability:—A mere right to’sue tOr damages for breach of contract 
is not assignable either under the Tr nsfer of Property Act or under the 
common law, even though the breach was in respect of the discharge of 
an obligation binding on the transferee, 
Gopala Iyer v. Ramaswami Sastrial... ace eee oe 153 


———S, 51—Execution sale—Purchaser’s wrights—Stranger purchaser— 
Value of improvements by purchase eviction—Good faith—Test Caveat 
emptor:—See EXECUTION SALE wis eee eee eee 969 


S.55—Contract to the contrary—No resumption of intention to relin- 

quish lien by taking personal seeurity from a third person :—There is no 
Presumption that a vendor intends to relinquish his lien by taking a pro- 

note from a person other than the purchaser, 

` Raruppiah Pillai v, T. R. Hari Row si vee ove 849 


S. 55, Cl. 4.(b), scope of —Vendors right to interest tm 
See VENDORs AND PURCHASERS oe = oo owe 286 
9 
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——S. 61—Consolidation of mortgages:—Per Chief Fustice:— 
—S. 61 of the Transfer of Property Act implies, as is showy by the illus- 
tration, that if there are different mortgages in favour of one and the 
same person not in respect of different properties but the same property, 
the mortgagor cannot seek to redeem any one mortgage without re- 
deeming the others also. The same principle will be equally applicable 
to a mortgagee having several mortgages over the same property seeking ° > 
to obtain ag order for sale on one mortgage. å 
Balasubramania Nadar v. Sivaguru Achari  .. a s... 562 
——-~—S, 90—" Legally recoverable” Purchaser of equity of redemption— 
Agreement with mortgagor (vendor) to pay mortgage money :—The pur- 
chaser of the equity of redemption who undertakes with his vendor 
(the mortgagor) to pay the mortgage money to the mortgagee is not 
a person from whom “ the balance is recoverable’’ within the meaning 
of S. 90, T. P. A, and the mortgagee has-no right to avail himself of the 
purchaser’s cuntract with the mortgagor to pay the money. 
¥Famna Das v. Pandit Ram ene ees oe ew 168 


—-——S§, 100—Charge and mortgage—Distjnction :—See MORTGAGE ... 662 
—-———§. 106 -- Presumption as to nature of tenancies i—The presumption 
referred to in §. 106, T. P, A. is inapplicable to agricultural tenancies ; 
and the mere fact of payment of a share of the produce by the cultivat- ` 
ing ryot to the puttahdar is not sufficient to prove that the cultivator is 
the puttahdar’s tenant in the strict legal acceptation of that term, 
Veeranam Ambalam v. Annasawmi Aiyar ace ise we 846 


—~-—§. 107—Lessor and lessee--Lease~ Registered instrument—Validity:— 
Per Full Bench.—The registered instrument referred to in S. 107 of the 
Transfer of Property Act, in order to be valid, need not be signed by 
the lessor, Per Chief fustice and Ayling, ¥.—Od:ter.—If a registered in- l 
strument signed by the lessee and accepted by the lessor were not a lease, 
the mere fact that the instrument was signed by the lessee does not 
preclude him from denying his liability thereunder, Per Krishnaswami 
Aiyar, F :—Obiter :—If the deed signed by the lessee were invalid the 
lessee is not liable except on the footing of use and occupation. 

Ajam Sahib v. Madura Sree Meenatchi Sundareswarar Devastanaim, 202 


———S, 130—Scope of—Semble :—S, 130, T. P, A., does not apply to 
assignments of negotiable instruments. (Arunachella Reddi v. Subba 
Reddi, 17 M. L. J. 303, doubted, ] 

Venkatadri v. Lakshminarasimha ... wee ves oe 81 


Trust—Charitable trust—Board of Revenue, powers of—Madras Reg. VI of 
1817, preamble, Ss. 2 and 3— Madras Act V of 1884, S.51 :—A trust 
created for the purpose of distributing neermoru (butter milk), etc., 
among people attending a festival is nota religious trust. Held also 
(there being no contest in the matter) that a provision for making 
archana to the goddess on a certain day of the week did not make the 
trust a religious one for that reasun, The provisions of Madras Reg. 
VII of 1817 are applicable not only to endowments that were existing - 
on its date but also to future endowments. Neither the words “ have 
been ” and “such endowments” in the preamble nor the words ‘ have’ 

ie geinted ” in S: 2 have the effect of restricting the scope of the Regula- 
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tion to existing endowments. The words " were” and “ have been ” 
in S. 3 should be taken to have reference to the time when the Board of 
Revenue would be called upon to take action. The Board of Revenue, 
under the provisions of Reg. VII of 1817, has undoubted power to 
appoint trustees for charitable endowments ; but it has no power to -- 
ignore the rigħts of a person lawfully in office as trustee and to appoint 
another person in his place without dismissing him. In this respect 
there is no difference between a hereditary and a non- -hereditary trus- 
tee. S.%5l of Madras Act V of 1884 empowers the Board of Revenue to 
make over to a local board both the management and right of superin- 
tendence of a charity. [The Chairman Municipal Council, Rajahmun- 
dry v. Sasusla Venkaleswarulu, L L, R. 831 M.111 and Nillayathakshi 
Ammal v. Taluk Board of Mayavaram, 20 M. L. J. 855 referred to. ] 
Venkaiachala Pillai v. Talug Board, Saidapet ... Sia vee 305 
Trustee—Adverse title, setting up of:—No person who has accepted the 
position of trustee and has acquired property in that capacity can be 
permitted to assert an adverse title on his own behalf until he has ob- 
tained a proper discharge from the trust with which he has clothed 
himself, A person who obtaias probate of his father’s will as executor 
cannot afterwards repudiate the will:—Held that he could not do so. 
Srinivasa Murthy v. Venkatavarda Aiyengar ... re ve 669 
Vendor and purchaser—Consideration—Promise to maintain vendor— 
Failure—Vendor's remedy:—Where a sale deed has been registered and 
possession has been given, the vendor is not entitled to get the sale 
deed set aside on the ground that there has been failure of considera- 
tion, even though the consideration is alleged to be a promise to main- 
tain the vendor for the rest of his life. The vendor's remedy is to re- 
cover the consideration or its value. [Sagaji v. Namdev, I. L. R. 23 B. 
525, Baijnath Singh v. Palia, I.L,R. 30 A, 125 ; Govindammal v. Gopala- 
chariar, [16 M. L, J. 524 referred to and followed.] 
Subbiar v. Subramania Aiyar eee see dee e... 800 
—-—Esiate taken—Life tenant and remainderman—Morigage by life 
tenant for purposes of discharging 'previous holder's debts—Not binding 
on the remainderman :—A testator devised his property to his widow 
for life with remainder to kis foster son, The widow was not made an 
executor nor guardian under the will. The widow mortgaged portion 
of the testator’s properties to meet chiefly the funeral expenses of the 
testator and discharge the debts of the testator. Held :—That the foster 
son’s interest could not be affected by the alienation. 
Ayirantha Chetty v, Aramanathochi. one wee oe 73 
~————Interest on purchase money when payable—T. P. A., S. 55, CI. 4 (b), 
scope of:—S. 55, Cl. 4 (b) of the Transfer of Property Act does not give 
the vendor an absolute right to interest on the purchase money irres- 
pective of the equities and circumstances of each case. The object of 
the clause is to give the vendor a lien in respect of interest: if only the 
` interest is payable. In the absence of express and distinct stipulation, 
the vendor cannot “have both money and mud.” Where the parties 
intend that both the payment of purchase money and the delivery of 
possession of the property should be carried out contemporaneously, 
interest on the purchasesmoney is not payable so long as the vendor 
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is in possession of the land, | Leggatt v. Metropolilan Railway Co., 
5 Ch. 176 dist. ; Velayntha Chetty v Govindasami Naicker commented 
on; Subrakmania Aiyar v. Povvan, 1, L. R..27 M, 28 referred to.] 
Muthu Chetty v. Karuppan Chetty ... sae . 286 
Vendor and vendee—Lien—Waiver—Direction to pay pia money to 
stranger—Remission, benefit of—Principal. and agent—Pleadings— 
Change of :—Where a defendant vendee admits non-payment of con- , 
sideration in terms of the bond, the onus is on him to show that it was 
subsequently paid. A person who directs another to pay money toa 
third person is entitled to countermand that order before that person 
has entered into direct relations witht he third person and agreed to pay 
itto him. But where the agent is directed ot authorized by his principal 
to pay to a third person money existing or accruing in his hands to the use 
of-the principal, and he expressly or impliedly contracts with such third 
person to pay to him, or to receive or hold the money on his behalf or for ` 
his use, he is personally liable to pay such third person, or to receive or 
hold the money on his behalf, or for his use, as the case may be, even if 
he had fresh instructions from the principal not to pay to such third per- 
son, [Griffin v. Weatherby, L. R. 3 Q. B. 7583 referred to.) If the 
person entitled to the payment excuses a portion of the amount in 
favor of the person directed to pay to him, that isa benefit derived 
by the latter from the creditor for which he is not bound to account to 
the person by whom he is directed to wake the payment. A vendor's 
lien can be lost only by an express or implied contract of waiver; and 
a vendor who has directed the purchase-money or a portion there- 
of to be paid to a third party must be taken to have waived 
by a contract necessarily implied from his conduct the right toa lien 
for any portion of the money to be paid to the thicd:person under the 
agreement. [Webb v. Macpherson, I. L. R. 31 C. 67; Ramakrishna 
Aiyar v. Subramania Ayyar, I. L. R. 29 M. 305; Abdulla 
Beary v. Mammali Beary, 7 M. L. J. 876 refered to.] Distinction be- 
tween entrustment of money to! nother for payment to a stranger and 
direction to pay one’s dues to th® stranger pointed out. 
Siva Subramania Mudaliur v, Gua, asammanda Pandara Sannadhi... 369 
Will—Construction—Gift to class—Afier-born children—Rule in “Leake 
v, Robinson''—Vested interest :—When children are mentioned in a will, | 
that means, prima facie, if no intervening interest be given, that which 
is considered to be the testamentary meaning in the case of a gift to in- 
dividuals, namely, those who may ke living at the death of the testator. 
Ifthe gift be not immediate, it may be that he intends to include all 
those children who may be living at the time of distribution, and the 
court judges of the intention in this respect from'the whole scope of the 
will. [Mann v. Thompson, (1854) 638, 648 ref. to.] The rule is not alter- 
ed by the addition of words of futurity as if the gift be children ‘‘ born 
and tobe born” or to children ‘begotten and tobe begotten.” In ` 
accordance with this rule a gift expressed to be toa daughter and 
her husband and “their child now existing and also the other children 
who may hereafter be procreated” is limited to children born between ' 
the date of the will and the testator’s eath. [Dias v. De Livera, (1879) 5 
A §. 128 ref, to.] The ruleis applicable to Hindu wills as well. The 
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tule in Leake-v. Robinson, 2 Mer. 368 is not applicable to Hindu wills. 
As a general rule where there is a gift to a class’ some of whom are 
or may be incapacitated ‘from taking because not born at the date `of 
gift or the death of the-testator, as the case may be, and where there 
is no other objection to the gift, `it should enure for those members of 
the class who are capable of taking. {£ Ram Lal v. Kannia Lal Sett, LL.R. 
12 -C, 663 approved and ref.to], A will ran as follows:—“My mother and. 
my wife shall, as along as.thev live hold possession of all my properties, 
movable and immovable, and enjoy and possess the same on fayment of 
the Collectorate revenue andi he Zamindar’s rents, and by maintaining 
in-intact continuing the service of the established deities and the ances- 
tral rites according to the practice heretofore obtaining and shall pay off 
my debts and-realize my dues They shall not be competent in any way 
to transfer the-immovable-properly to any one: On the death of my 
mother and my wife, the sons of ‘my - sisters, that is to‘say, their sons 
‘lwho are now in existence, as also those who may’ be born 
hereafter, shall, in equal shares, bol the said properties in possession 
and enjoyment by right of inkeritzn. e, and shall maintain intact and 
continue the service of establish ’d deities and the ancestral rites accord- ° 
ing to the practice heretofore obtuniaz.” Held on the construction of 
the will—1, That the more prope ineaning as regards the sisters’ 
children would be that the bequest was confined to such of the sisters’ 
children as were alive at the death f he testator, 2, Even if other- 
wise the bequest took effect in favour of such of the sister's children 
as were alive at the death of the testator. 3. Whatever be the mean- 
ing of the words “right of inheritance,’ they could not be taken to 
render meaningless the worde which had only just been used,” 
4. That the nephews were intended to take a vested and transmutable 
interest on the death of the testator, though their possession and enjoy- 
ment were postponed. 
Barmanya v, Charan Singh ae ae oe 8387 
——Evidence—Testamentary capacity.—Iliness and jolene of 
the testator—Undue influence—Persons propounding the will benefitting by 
it:—The onus of proving the testame ntary capacity of a testator lies on 
those by whom the will is propounde d, and thé evidence held to dis- 
charge that obligation is not displaced by the mere proof of serious ill- f 
ness and of a general intemperance of the testator. Evidence of 
circumstances of the character that there was motive and opportunity 
for the exercise of undue influence by the persons propounding a will, 
and that some of them in fact b?“ fitted by the will to the exclusion of 
other relatives of equal or nearer d, n.e, May suggest suspicion and 
would certainly lead the court to scrutinize with special care the 
evidence of those who propound the will, but is not by itself sufficient 
to set the will aside on the ground of undue influence. In order to set 
aside a will on the ground of undue influence there must be clear 
evidence that such influence was in fact exercised, or that the illness of 
the testator so affected his mental faculties as make them unequal to 
the task of disposing of his property. 
Bur Singh v. Uttam Singh, wee we BR 
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—_—" At pleasure” © ... aes ar rrr oe 678 
“ Court granting the injunction ” meaning of. 
Final decree :—See MADRAS Acts—EsTATEs LAND Act, S. 3, Cl. 








7 (F. BY) m a sei a i we 138 
——_——"' Por the purpose of being used ” 

Jadaba Service See Inam ... sea iad ws 962 
————"“ Just and Convenient” See C, P. C., O. 41, r. 1... ey 2 
—-—Partnership, meaning :— ... one ee we 425 
————" Sons” in Mitch II S, 4, V. 2. ... PA e 856 

“Suit to enforce right to share.” See Court FEES ACT, S. 57, 

CL IV (b) © se. ca ay ss se we oD 
-—— Transfer and Tranferable wee w. 425 
———" Voluntary payment” .... see ss .. 921 
—___—"" With intent to commit an offence... asa Sides ABI 
—-——Wrongful attachment—Sui! for damages--Malice and special 

damage—Meaning of—Damages, measure of s Sis .. 1052 
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Li ust-—Suit for removal of trestee—No prayer for appointment 
. Of trustee—Alienation, invalidity of—Possession, no right to— 
Sufficient cause of action see ss eee we I5 
Sale certificate—Mislake—Evidence— Admissibility of 65 
—for benefit of minor—Not a void transaction .-. 62 
Sanction—Prima facie evidence—Grant of, on the ground that state- 
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nol, question of law. 21 M. L: J. 434.. s u 25 
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Transfer of Property Act, S. 99—Not applicable to consent 
decrees— Waiver of benefit of S. 99 i ase wee 7 
———$Ss. 111, Cl-. 114—No change from the old law 17 
Trespass—Mandatory injunction ... a an eee os 53 
Vendor and purchaser—Sale price, portion of which to be paidto . 
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mere covenant to indemnify. 21 M. L. J. 983 : 38 
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‘Void contract—No ratification possible—Alienation by natural 
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TABLE OF CASES FOLLOWED. ETC. 
Asimuddi v. The King-Emperor. 11 C. W. N. 838, 840 followed 96 
Hemangini Dossee v. Kedarnatt. I.L. R. 16 C. 758 (P.C.) distin- 
guished ... e. oes e ons we . 28 
Kamesvara Sastri v. Veeracharlu. 20 M. L. J. 855 followed .. 24 
Kishen Pershad v. Har Narayan Singh. 15 C. W. N. 14 followed 26 
Narasinga Bakshi v. Govinda Bakshi. LL.R. 24 M. 62 distinguished... 26 
Palaniappa v. Sadagopa, (1911) M.W.N. 133 followed 66 
68 


Snbba Narayana v. Ramasawini. I.L-R. 30 M. 88 distinguished 


NOTES OF RECENT CASES. 


Munro J. i 
Ayling J. S. A. No. 643 of 1909. 
I9II, January it. 


Rent Recovery Act—Tend:r of draft muchalika, tf essential— 
Tiye of suck tender. 

The law does not require the landlord to tender, after a 
decree of the Revenue Court directing the tenant to accept a patta, 
a draft muchalika also. At any rate he need not tender them 
both at the same time. Ifhe tenders the patta and the tenant 
refuses to accept it that is sufficient justification for the land- 
lord not tendering the draft muchilika. 

G. S. Ramachandra Atyar for appellant. 

P. R. Sundara Atyar for respondent. 





Benson J. : 
V. Krtshnaswami Atyar J. S. A. No. 1065 of 1908. 
IQII, Fanuary 12. 


Misjoinder of platntiffs—Two different causes of action—Sutt 
Jor contribution by two Mahomedan brothers—Election. 

First and second plaintiffs were brothers of the first defen- 
dant who belonged to a Mahomedan family and they all owed a 
decree debt. After paying the debt in full the two plaintiffs sued 
for contribution from the first defendant. Held that the right of 
the two plaintiffs was distinct and related to two distinct causes 
of action and that the suit was bad for misjoinder.. The High 
Court allowed one of the plaintiffs to proceed with his portion 
of the suit. 

T. R. Ramachandra Adyar and T. R. Krishnaswamt Acyar 
for appellants. | 

A. Krishnaswami Atyar for respondent, 





[FULL BENCH] 
Chief Fustice. 


> 
V. Krishnaswamt Atyar J. 
Ayling J. l S. A. No. 864 of 1908. 
IQII, Fanuary 12. 


The following question was answered in the negative by 
the Full Bench,— 

“ Whether a first mortgagee, who has purchased the mort 
gaged property in execution of a decree on his mortgage and sues 
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for possession or in the alternative for the recovery of his money, 
is entitled to a decree for possessionsubject jo redemption by a 
puisne mortgagee with possession who was not a ‘party. to the 
suit by the first mortgagee?” 


The following were the propositions laid down by. the Full 
Bench in coming to the above conclusion. 


(1)-A-second mortgagee-is entitled to the sameʻrights as the 
first mortgagee.with reference to his security, having ,,regard to 
the.nature of his mortgage: : 

(2) The'«purchaser of the’: equity of ‘redemption ' after the 
first mortgage and the second mortgagee both standon the same 
footing with reference to'their respective rights against the first 
mortgagee when they'have not been impleaded-by-himiin his suit 
on his mortgage: 

(3) Their rights are unaffected by the suit ofthe first 
mortgagee to which they were not made parties.and the. decree 

. passed therein. and the: sale made.in‘pursuance thereof: 

(4) The: purchaser: in ‘sucha : suit, whether ~it isthe mòrt- 
gagee'or'a stranger, does not acquire the rights of the mortgagor 
as at the date of the first’ mortgage but only those that:subsist in 
himvat''the date of the suit.’ l 


K.P. M. Menon for appellant. 


TOR.. Ramathandra ‘Atyar and K. P. Govinda. Menon for 
respondeits. - 


Chief Justice: 

Sankaran Nair J. O. S. A. 54:0f 1909. 
Igil, Fanuary 16. 

Adoption of Sudra after marriage—Invaliaity of. 

An adoption of a Sudra after his marriage is invalid. 

T. R. Ramachandra Atyar for appellant. 

T.. Ethiraja Mudaliar for.respondent: 


Benson J. 
Sankaran Nair J. | 


1911, Fanuary 17. 
_ Madras Act II of 1864—‘ Défaulter’—Levy of ‘water-cess— 
Who ought to pay: zemindar or tenant? 


S. A. 201 to 204 of 1904. 
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It is‘to the registered proprietor and not'to' the tenant that 

the Government looks’ for: payment of -water?cess’ levied: “on 'the 

‘land ;' he is'the ‘defaulter “within ‘the’ meaning of Act" IL-of 

1864 in case of non-payment. The tenants from whom water-~ 

cess has been levied are entitled to a Sema} of ‘the same from 
the zemindar.’ f 


P. R. Sundara Atyar for appellant. $ 


The Advocate-General (P. S. Sivaswami Atyar); The Govern 


ment Pleader (C. F. Napier) and T. 'R. Ramachindra Aijarfor 
re pondent; 


Abdur Rahim Jj. ; 
Ayling. } Cr.o-R: C:- 483. of-1910. 
- IQTI, Fanuary.17. 

Cr. P. C. S. 360.— Deposition of 'witnésses=—“ Reád in the 
presence of accused or his pleader”—Meaning of. - 

A ‘deposition ought to be read in the presence of the accus- 
ed or his pleäder. The law does’ not'tequite that it: should «be 
in his hearing. If, because the pleader is engaged :in ‘the 
examination of another witness, he 'carinot hear thée:deposition 
read out, it is for him to apply to the-court ‘to defer'the examina- 
tion of the witness so as to enable‘hi'n to ‘héar the deposition. 

L. A. Govindaraghava Atyar for accused. 

C. F. Napzer for the Crown. 





Munro’. fas ae 

» C: R: P: 197:0f- 1910. - 
IQII, January 20. 
Oaths Act, Ss. 8, 9, 10—Form of Oath. : 


So loug as the form of the oath is-not-settled.upon,: there is 
«no binding agreement: from which. the party agreeing to be 
bound cannot resile. 
K:. Ramanath: Shenot for. petitioner. 
B. Sttarama Rao for respondent. 





Rahim J. ad M i 
Ayling J. } Referred Caber of ‘tgto," 
IQII, January 20. 


Estates Land Act, S. 3; Cl. (2), Sub-cl. (d). 
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A minor Inam is not an estate within the meaning of S. 3 
Cl. (2), Sub-cl. (d) of the Estates Land Act agd civil courts have 
jurisdiction to try suits for arrears of rent in connexion there- 
with. l 

Plaintiff not represented. 
K. S. Krishnaswami Atyangar for defendant. A 





[FOLL BENCH. ] 


Chief Fustice. 

Benson J. 

Munro J. S. A. 736 of 1908. 

Sankaran Nair J. 

IQII, Fanuary, 27. 

Hindu Law—Yoint Family--Alienation by one member— 
Changes tn the family — What share available for the altenee. 


Held by the Full Bench that ,in a case of alienation by a 
member of a Joint Hindu family the alienee can proceed, against 
the share of the alienor as at the date of the alienation and is not 
affected by subsequent births and .deaths among the members 
of the family. 

_ T. Ethiraja Mudaliar for appellant. 

Advocate-General (P. S. Stvaswamt Atyar) and T. M. Krish- 

naswamt Aiyar for respondent. 





Benson J. 

Sundara Atyar J. } Ap. 235 of 1909. 

IQII, fanuary, 24. 

Hindu Law—Maintenance—Demand not necessary—Arrears 
— Widow's right to claim money for her own reli gious ceremonies. 

No demand is necessary to entitle one to get the mainten- 
ance due and one liable to pay the same will not be relieved of 
his liability to pay unless the person entitled has waived his 
or her right or has induced a belief that the same will not be 
claimed. A widow is entitled to the expenses necessary for 
performing religious ceremonies conducive not only to her 
husband’s benefit but also to the benefit of herself. 


T. R. Venkatarama Sastry for appellant. 
T. R. Ramachandra Atyar, N. Rajagopalachart and K. S. 
Ganapathy Atyar for respondent. 


———— 


NOTES OF RECENT CASES. 


SEE el 


Abdur Rahim J. f 
Ayling J. } Referred Trial 51 of r910. 
: 1911, Fanuary 19. 

Postmortem certificate—What it must contain—Cr. È. C., S. 
162—Inguest report—recording statement verbatim in — No 
illegality. 

A post mortem certificate must show that the body was dis- 
sected and must contain observations of the dissecting officer 
not only on the external injuries but also on. the internal ones. 

There is nothing in the Criminal Procedure Code to prevent. 
verbatim statements being recorded in the inquest reports, of 
persons examined at the inquest; but, on the other hand, a 
verbatim statements help the court in arriving at the truth. 

N. Rajagopalachartar for the accused. 

The Public Prosecutor (C F. Napier) contra. 





Munro J. 

Sankaran Natr J. Cri. R. C. 332 of 1910. 

IQII, Yanuary 24. 

Forest permit—Production to officer~- Cancellation of permit— 
Cancellation not communtcated—Grazing then—No off ence. 

A forest permit for grazing , cattle was taken by the officer 
from the person to whom it was given and it was afterwards 
cancelled, but the cancellation was not communicated to the 
patty: Held that conviction for unauthorized grazing after 
giving the permit to the officer cannot be sustained as the 
cancellation was not communicated to the party. 

L. A. Govindaraghava Atyar for petitioner. 

The Public Prosecutor (C. E. Napier) contra. 





Chief Fustice. q 


M i 
o ery Cri. M. P. 9 of I9I1. 


I9II, Fanuary 24. 
Dt. Magistrate, C. and M. Station, Langalore—European 
Britisk subgects—Offences ot ognizabsitty. 


6 
The District Magistrate of the Civil and Military Station, 
Bangalore, has jurisdiction to take cognizance of an offénce 
e gs e : b. 
against au European British subject in the said place. 


B. W. S. Lawrance for petitioner. 
The Advocate-General (P.S. Stvaswamz Aryar)for the Crown. 





Abdur Rahim J. , 
Ayling J. S. A. 1516 1909. 
IQII, Fanuary 24. 


Resignation of office of Archakashep—E feet of, on fresh 
vacancy occurring. 

Plaintiff resigned his office of Archakaship and his maka 
as the next heir succeeded to the office. ‘The question was 
whether the plaintiffcould succeed to the office on the death of 
. his mother. He/d she could. On the death of the mother, the office 
reverted to the family, and as representative of the family, the 
plaintiff succeeds and the anomaly of a person succeeding as 
his own heir does not arise in such a case. 

P. Narayanamurtht for appellant. 

T. Prakasam for respondent. 





Abdur Rahim J. 

Ayling.J. L. P. A. 1 of 1910. 

1911, January 26. a 

S. 273, C. P. C.—Pending attachment, holder of the attached 
decree cannot apply for execution—Lability of the attaching decree- 
holder for allowing the decree to be barred. 


A decree in favour of the judgment-debtor ‘was attached 
but as the attaching decree-holder took no steps to realize the 
decree the decree was barred. Ina suit by the judgment-debtor 
(holder of the attached decree) for damages : Held : he was enti- 
tled to it. S. 273, C.P.C., prohibits an application for execution by 
the holder of the attached decree pending attachment and as he 
had no means of saving his decree, the attaching decree-holder 
was bound to take the.necessary steps to realise the nee or 
keep it alive. 


K. P, M. Menon for appellant. 
C. Madhavan Nair for respondent. 
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Abdur Rahim J. 
Ayling F ` ! C. M.S. A. 44 of 1910. 
IQII, Fanuary 27. 
S. 99, T. P. A.—Not applicable to consent decrees—Watver 
of benefit of S. 9y- 

‘In a suit ona mortgage, the parties compromised and it was 
provided inthe Razi decree that the defendant shogld have 
6 mouths’ time to pay and in default plaintiff was to be at liberty 
to execute the decree (which in terms was only personal]).On default 
the decree-holder attacked the mortgage property but the judg- 

.ment-debtor objected that under S. 99, T. P. A. the property 
could not be sold. eld: S. 99 did not apply to consent decrees 
and the defendant must be taken by his conduct to have waived 
the benefit of S. 99. 


M. Subrahmania Atyar fpr appellant. 
K. Ramachandra Atyar for respondent. 


Benson j. 


Sundara yer J. } A. S. 73 of 1908. 
Igll, Fanuary 30. 


Grant to widow for maintenance— Widow's Estate. 

Where property is given to a widow who is entitled to main- 
tenance by the co-parceners of her husband and she is in posses- 
sion of the properties so given, ordinarily she takes only a 
widow’s estate : 


Obiter.—It is not impossible to confer on her an estate 
descendible to her own heirs. 


T. V. Seshagiri Atyar for appellant. 


The Advotate-General (P. S. Stvaswamt Atyar) for respon- 
dent. , 
Benson J. 
- Sundara Adyar J. Ap. 4 of 1908. 
i911, February, 3. 


S. 5, Revenue Recovery Act—Separate registry—Arrears 
before— Who ts the defaulter. 


A land which has been separately registered in the name of 
a person can be sold after the separate registry for arrears due 
before the separate registry, and he is the ‘ defaulter ? under S. 5 
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of the Revenue Recovery Act, whose property can be sold gven 
for arrears before the separate registry. ‘ 
T. R. Ramachandra Aiyar and G. S. Ramachandra Adyar 


for appellant. 
L. A. Govindaraghava Aiyar for respondent. | 





Benson J. 

„Sundara Atyar J. A. S. 76 of 1908. 
tg11 February 6. : 
C. P. C. of 1859, S. 246—Party to the order—Scope-of investi- 


gation—Estoppel between mortgagee and mortgagor. 


Suit for redemption. The defendant, the mortgagee, admi 
ting the mortgage,contended that the plaintiff had only a mort- 
gage interest; that he (the defendant) ) had purchased the equity 
of redemption from a person in whose-favonr there was an order 
to that effect in a claim proceeding in connection with a case in 
which the plaintiff was the judgment-debtor (the order was 
under S 246 of C.P.C. of 1859) and which had not been set aside 
by suit, and as his mortgage was higher in amount than the 
plaintiff's, the plaintiff was not entitled to redeem. There was 
no evidence that the judgment-debtor had been served in the 
claim proceeding. 

Held : (i) Detendant having come in under the plaintiff, 
was estopped from denying the plaintiff’s title and was bound to 
make over possession and fight out his other titles in actions 
framed for the purpose. 

(ii) The only order that could be made under S. 246, C:P.C. 
of 1859, was one upholding or releasing the attachment; if the 
claimant was found to be in possession, the court was bound to 
release the attachment ; if otherwise, it had to uphold the attach- 
ment. In this respect, the later codes differ from the code of 
1859. l 

. (iii) ‘The judgment-debtor cannot be considered a party to 
an order in a claim proceeding when no notice has, been served 
upon him upon the claim. The wording of S. 246, C. P. C.. of 
1859, did not make any difference in the matter. 

T. R. Ramachandra Azyar for appellant. 

: F. L. Rozario for respondent. 


remaria aeee 


NOTES OF RECENT CASES. 


Munroj. , 
Sankaran Nair J. A. S. 167 of 1910. 
T911, February 7 & 8. 


Appeal—Order granting probate—Proper stamp. 

. A memorandum of appeal against an order granting probate 
need not bear an ad valorem stamp as it falls under Art. 1, Schedule 
III, and not under Art. 1, Schedule I, of the Court Fees: Act. 

K. Narain Row for appellant. 
S. Swaminadhan for respondent. 


Abdur Rahim J. 


- Ayling J. C. M. A. 175 of 1909. 
1910, February 8. 


Decree—Construction—Mortgage—T.P. Act, S. 90. 

A mortgage decree inthe form “the defendants do pay.... 
etc...and in default property be sold, &c” is a personal decree 
and can be executed against the other properties of the judg- 
ment-debtor without an order under S. 90, T. P. A. l 

G. S. Ramachandra Ayatr for appellant. 

S. Srinivasa Atyangar and T. Ramachandra Row for respon- 
dents. 





Benson J. ; 
Munro J. } S. A. 844 of 1907. 
1911, February 9. 


Adverse possesston—Simple mortgagee not barred by adverse 
possession against mortgagor. l 

A simple mortgagee is not barred by adverse possession. 
against the mortgagor commencing in point of time after the 
date of the mortgage. The idea of adverse possession involves the 
capacity to repel hostile possession. S. A. 1683 of r909 dissen- 
ted from. 

T. Rangachartar for appellant. 

Lhe Advocate-General (P.S. S. Stvaswami A iyar) for respondent. 

Benson, J. 


Sundara, Atyar J. A. S. 13ʻ0f 1908. 
I9II, February g. 


Charitable endowment—Power of the Board of Revenue and 
the Taluk Board—Suit Sor possesston— When trustee eed removed, 
not competent. ay 


IO 


(i) It is competent for the Board of Revenue to transfer the 
management of charitable endowments -to the Taluk Board 
with all the powers of trustees. pi 

(ii) But it is not competent ror the Taluk’ Board to.sue for 
possession of the trust properties from the tristee“in possession 
so long as he has not been validly dismissed from office. 

T. R. Venkatrama Sastry and A. Vasmannthe Atyar or 
appellant. , ae 

‘Car: Napier for respondent. 





Abdur Rahim J. 
Ayling J. ©. M. A. 64 of t910. 
191i, February y. 


Provincial Small Cause Courts Act, S 23—Court having 
Jurisdiction to determine the title. 

The court to which the plaint is to be presented under S. 
23, Provincial Small Cause Courts Act, is the court which would 
have had jurisdiction to try the suit but for the bar placed by S. 
16 of the Act and not, for instance, the court which can try suits 
for the recovery of immoveable property, if the title involved is 
title to immoveable property. 


H. Balakrishna Rao for ‘appellant. 
S. S. Sedlur for respondent. . ; 


Abdur Rahim}. y >: . l 
Ayling J. L. P. A. 49 of 1910. 
` > IQII, February 10o.) ` 


Letters Patent appeal—Fudgment—Order merely rejecting 
petition against Magistrates order under S.145, C. P. C. 

There is no appeal: under the Letters Patent from an order of 
asingle judge rejecting a revision petition against an order 
under S. 145, Criminal Procedure Code, when no reasons are given 
for the same. ; 

P. Narayanamurthi for appellant. 

V.: Ramesam for respondent. 


Benson, J. A 
Sundara Atyar, J. i A. s. 193 of 1107. 
1911, February 13. 


Compromise, eae judicata—C. P.C» > aA .A— Public 
poltcy— Waiver. ; 


II 


, Theextent to which compromise decrees are binding in 
subsequent suits as rés yudicata is to be determined on a cons- 
truction of the terms of the compromise, aided, if necessary, by the 

- pleadings in the case. If the compromise proceeds upon the basis 
of the validity of an agreement, the judgment is ves judicata 
whenever in future litigations a question arises as to the validity 
of such agreements. Section 13, C.P.C., is not strictly applicable 
to such a case. In some respects a compromise decree stands on 
a higher footing than decrees passed after contest. For instance 
while decrees after cogtest may not conclude on questions of law, 
compromise decrees might. The case analogous to compromise 
decrees is that of award decrees. While partaking some of the 
incidents of a contract between parties, a compromise stands on a 
higher footing than a mere contract and all the defences that 
would be open to a party in suits upon contracts are not open | 
dn the case of compromise decrees. 


A compromise which upholds an agreement of the kind 
contemplated by S. 257—-A is not against public policy in the 
sense that the decree passed in accordance therewith is void. 
The judgment-debtor can waive the benefit of the section and 
a compromise decree implies such a waiver. 


L. A. Govindaraghava Atyar for appellant. 
K. Srinivasa Atyangar for respondent. 





Munro j. 

Sankaran Narr J. | S. A. 640 0f 1909. 

1911, February i5. . 

Res fudicata—Issue —Not expressly ratsed and decided. 

İn a suit for declaration asto the proper terms of a patta, 
it was declared that a particular patta was proper. By mistake, 
the patta included lands not belonging to the landlord. No 
question as to the identity or the title to the lands was expressly 
raised or decided in the previous suit. In a subsequent suit in 
which the question of title to these lands arose: 


Held:—Per Sankaran Nair J.:~The title to the landsis not 
ves judicata, There is no res judicata on an issue when the 
issue has not been expressly decided unless deciding to the 
contrary in the subsequent litigation would interfere with the 
operation of the previous decree, 
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Per Munro J. —The relationship of landlord and tenant being 
necessarily involved in the previous decision it -operated as 
res judicata. - ; 

T.V. Seshagiri Atyar for appellant. ` 

Swaminathan for respondent. 


7 


Abdur Rahim J. 
Ayling J. S. A. 1940 of 1908. 
‘IQII, February 15, 16. 


Appropriate Relief-Grantin g of. 

Where the plaintiff asks for a certain relief to which he is 
not entitled,the court should not dismiss the suit on that ground, 
but should grant such relief as he is entitled to. 


S. Srinivasa Atyangar for appellant. 


K. Srinivasa Atyangar and Ts R. Venkatarama Sastri for 
respondents. 


Abdur Rahim J. , : 
Ayling J. | S. A. 787 of 1909. 
1911, February 16. 

Limitation Act, Arts. 89; 115—Loan to agent. 

; Monies taken by an agent working under an agreement, 
which provides for the agent taking a loan or loans, come 
under Article 115 and not under Article 89 of the Limitation Act; 
and if no dates are fixed for their tepayanent, limitation runs for 
each loan from its date. 


T. R. Venkatarama Sastri for appellant. 
T. Rangachart for respondent. 





Benson”. 
Sundara Atyar J. S. A. 21 of 1909. 
1911, February 17. 


Stanom—Sutt ‘for mere—Matntainalilaty of. 
A suit merely for a stanom without asking for the proper- 
ties, if any, attached to it, is not maintainable, being one merely 
for an honour. 


T. R. Ramachandra Atyar and M. Kunjuant Nagar for 
appellant. . 


P. Kundu Pantkar and ¥. L. Rasarto for respondent. 
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NOTES OF RECENT CASES. 
Abdur Rahim J. 


Ayling J: } C. M. A. 33 of 1909. 
1911, February 17. 


Order XLI, 1. 23—Remand—Difference between the old C.P. 
C. and the new. 

Order XLI, r. 23 does not restrict the power of remand to 
‘strictly preliminary poifits as S. 564, C. P. C. of 1882, did. As 
such, the appellate court is not precluded from remanding a 
case for disposai according to law even when the question on 

which the case has been disposed of is not strictly a preliminary 
point. 

F. L. Rosario for appelant. 

C. V. Anantakrtshnter for respondent. 


Munro J. 
Sankaran Natr l. S. A. 1218 of 1909. 


IQII, February 22. 

Suit for lands, emoluments of Karnam office—S. 1 of the 
Limitation Act of 1877--Madras Regulation VI of 1831—No 
Bar—No Prescription. 

S. 1 ofthe Limitation Act of 1877 bars lands coming under 
Madras Regulation VI of 1831 being adversely possessed, and 
the Regulation prevents any suit being laid in civil courts for 
the recovery thereof, so that if there be no adverse possession 
for twelve years under Act IX of 1877 the lands could be recovered 
by the office-holder. 

T. R. Ramachandra Atyar for appellant. 

T. Rangachariar for respondent. 





Benson J. 

Sundara Atyar J. A. S. 44 of 1908. 

1911, February 28, 

Mixtug up of Trust funds—Three brothers and their stster’s 
husband living together and purchasing properties—Shares how 
determined. 

When there is a mixing up of trust funds it is for the trustee 
to show what portion of it belougsto him or the whole belongs to 


the cestue-gue-trust. 4 
% 
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his rule is different from the other which gives the cestuz- 
que-trust-a lien upon the estate purchased partly with trust 
funds, and partly with the funds of the trustee. 

Where three brothers and their sister’s husband were living 
together and were purchasing properties with the income of their 
properties the true rule to determine their share in properties 
so purchased is to adjudge ashare to each each ‘proportionate 
to the capital advanced, z. ¢., the property of each party. In the 
absence of any criterion afforded by the capital, the shares ought 
to be equal according to the rule enuncidted in S. 45, T. P. A. 

T. Prakasam for appellant. 

V. Ramesam for respondent. 





. Benson J. , ' 
Sundara Atyar J. Ap. 118 of 1908, 
1911, March 13. g 
Hindu Law—Adoption to a female—Unknown in Southern 

India. 
Adoption to a female, though prevalent in some parts«of. 
Northern India, is not at all known in Southern India. 


Fohn Adam, F. C. Adam and T. Prakasam fot appellant. 


The Advocate-General (P. S. Sivaswamt Atyar) for the 
respondent, 

Benson J. ; 

Sundara Atyar J. A. S. 107 of 1908. 

1911, March 9. 

Will—A ppoiniment of disctple—Revokable. 

An appointment of a person as a disciple, made by a will, is 
revokable. 


The Advocate-General (P. S. Stvaswamt Atyar) and T. V. 
Gopalaswamt Mudattar for appellant. 


S. Srinivasa Aiyangar and S. Somasundaram Pillat for 
respondent. 


Benson J. voni 
Sundara Atyar J. } Ap. 97 of 1908. 
1911, March 3. 


Hindu Law—Mortgage by manager and some junior mem- 
bers only—Debi for family pur pose—Binding on all members. 
è 


t5 
. Å mortgage by the manager and some only of the junior 
members of a Hindu family will be binding on all the member s 
of the family if the debt is for the purposes of the family. It is 
not necessary that the manager must describe himself as such in 
the mortgage-deed. 
° Swaminadhan for appellants. 
T. V. ela ale for respondents. ° 


Benson J. 

Sundara Atyar J. | Ap. 43 of 1908. 

I9II, March 3e > 

Trust—Suit for removal of trustee—No prayer for appoint- 
ment of trustee—Alienation, invalidity of ~Possession, no right to 
— Sufficient cause of action. 

. A suit by a person who has got a sufficient cause of action 
only for the removal of trusfees is maintainable without a prayer 
for the appointment of new.trustees; such a person may simi- 
larly pray for a declaration of the invalidity of certain alienations 
by the trustees without asking for possession of the properties if 
‘he is not entitled to possession. 

T. R. Ramachandra Atyar and T. R. ian Aiar 
for appellant. 


Swaminadhan and G. S. Ramachandra Atyar for res- 
pondents. f 





Benson J. 
Sundara Atyar J. A. S. 138 of 1908. 
\ I9II, March 3. 


Insurance, contract of—Amount due—Representatives, righs 
of, to—Successton certificate—Married Women's Property Att— 
Not applicable to Hindus. 

The Married Women’s Property Act does not apply to Hindus. 
The fact that an insured person wanted the insurance amount 
to be paid to certain members of his family after his death does 
not createa trust. The money dueis due to the deceased asa 
deht to him and a succession certificate in favour of his represen- 
tatives is asufficient protection for the insurance company to pay, 
and non-payment thereafter will be wrongful withholding of the 
money, making them liable for future interest. 

D. M. C. Downing and Short & Bewes for appellant. 

T. V. Seshagiri Atyar for respondent. 





a 
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Benson J. 

Sundara Atyar J. C. M. P. 498 of rgrz. 

1911, March 6. 

Ss. 10 © 15, Letters Patent—C.P.C., S119, 122—Ord. 3, rr. 
I & 2—No right for a recognised agent to plead in High Court 
Jor hts principal. 


A right to appear in court for his principal giveñto a recog- 
nised agent by Ord. 3, rr.1 & 2, C.P.C., does not include a right 
to plead. It means simply that one can take proceedings to 
submit oneself to jurisdiction. The High *Court has, under the 
Letters Patent and the Legal Practitioners Act, and under Ss. 
11g and 122, C.P.C., power to make rules as to who shall plead 
‘for parties before the High Court in its original and appellate 
jurisdiction and in the lower courts. Section 10 of the Letters 
Patent provides as to who alone ean plead before the High 
Court, and others, such as recognised agents, cannot Rave a right 
‘to plead. 


Govtndaraya Mudalt by agent Sayalam Pillat for petitioner. 
The Advocate-General (P. S. Stvaswamt Atyar\ amicus curie. 





Benson J. 

Sundara Atyar | Ap. 201 of 1908. 

1911, March7. » 

S. 17, Registration Act—Lease—Number of documents con~ 
stituting—Proposal and acceptance in one deed—Indefiniteness of 
pertod—Lease not void for—Assignment of tank bed lands by 
zemindar— Validity of. 

An assignment ofa portion of a tank-bed to certain people 
by the zemindar is not void and his tenants have no right to 
avoid it. 

There is no authority for the proposition that a number 
of documents which result in a lease require registration if no 
one of them by itself required registration. A proposal and 
acceptance of a lease, if contained in one and the same paper, 
may require registration. 

Obiter.—A lease is not void for indefiniteness merely because 
it does not mention the duration of the lease. . 


C. S. Venkatachart for appellant. 
Che . pee 
K. Srinivasa Atyangar for respondent. ei 
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NOTES OF RECENT CASES. 


Munro Jj. 
Sankaran Natr J. S. A. 1670 of 1909. 
1911, February 17. 


S. 168, Madras Act IV of 1884-—Ditoresion—Emercise of— 
Courts cannot inter feret with—Public street. 


A municipality, has under S. 168 of Madras Act IV of 1884, 
absolute discretion to order the removal of any encroachment on 
giving notice and courts are not entitled to question the correct- 
ness of the exercise of such discretion. 

A street which was before the.advent of Madras Act IV of 
1884 under the control of the Sanitary Association, and over 
which the public were passing and repassing, may well be re- 
garded as a public street within the meaning of S. 3, Cl: (xxiv) of 
Act IV of 1884. 

T. V. Seshagiri Atyar and T. V. Muthukrishna Aiyar for 
appellants. 

Advocate-Gcneral (P. S. Sivaswami Atyar) for respondent. 





Benson J. 


Sundara Azyar J. S. A. 1000 of 1909. 
1911, March 6. 


Ss, 101 Cl. (e), 111 & 114, T. P. Act—No change from the 
old law. 


Payment of rent is not a condition precedent to the enforce- 
ment ofthe right mentioned in Cl. (¢) of S. 108 of the T. P..Act. 
If may be that in some cases where a tenant sues for damages for 
dispossession he will be required to have performed his part of 
the contract, v22., payment of rent. The Transfer of Property Act 
has not made any change in the law in this respect. 


T. Rangachart and N. T. Shamanna for appellant. 
C. V. Anantikrishna Atyar for respondent. 





Benson j. 
Sundare Aryar J. A. S. 120 of 1908. 
1911, February 27. 


Minor—Hindu Law—T estamentary capacity. 
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A minor (Hindu) cannot make a will. Decision of Benson 
and Moore JJ. in 16 M. L. J. 135 followed. ° 

T. Ramachandra Rao for appellant. j 

T. Prakasam for respondent. 





Benson J. 
Sundara Atyar J. Ap. 93 & 94 of 1908. i 
IQII, farch 7. 
_ C. P. C. (1882) S. 539—Cannot remove a trustee—Hereditary 
trustees—Dismissal of one—Devolution cannot be by selection— 
Appointment of a stranger as additional trustee, on mana gement. 


Under S. 539, C. P. C. (1882) the court cannot remove an 
existing trustee. Where a family has gota hereditary trustee- 
ship of a charity, succession to the trusteeship cannot be by 
selection but must be by inheritance. The High Court ap- 
proved and confirmed the appointment made by the lower court 
of astranger as additional trustee to act in conjunction with the 
hereditary trustee. ce 

The trust in this case was for the feeding of the public and 
of the villagers from out of the proceeds of a certain tope dedi- 
cated for the purpose, on certain occasions. 

R. Kuppuswamit Atyar and V. Ramesam for appellants, 

P. Nagabhushanam for the respondent. 





Benson J. 
Sundara Atyar J. Ap. 115 of 1908. 
1g11, March 8, 


Devise to three females—Partition agreeing not to question 
cach other's alienation— Devise by one female — Whether reverstonary 
interests of others ore affected. 

Where three females divided the properties devised to them 
agreeing not to question each other’s alienation by “ gift, sale or 
in any other manner” a devise by one of the females of property so 
got by her or division cannot be questioned by her as the words 
‘« gift, sale or in any other manner” are wide enough to cover a 
power to devise so as to affect the reversionary tights of the 
other two females. 


Advocate-General (P. S. Stvaswamt Atyar) far appellant, 
T. Subramania Atyar for respondent. 


x SST 
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Benson J. 
e Sundara Azyar J. A. S. 176 of 1908. 
r9o11, March 7, 


Negotiable instruments—Giving a Hundt to a third party 
Sor a debt—Condttional payment. 

The established rule of presumption is that a bill of exchange 
or a ‘hundi operates only as a conditional discharge although it 
may be proveéc that it was taken as an unconditional payment. 
Even a receipt given for the money covered by the hundi or an 
endorsement on the hundi will not discharge the liability. There 
is no rule that a hundiein favour of a third party for the amount 
due, who is not bound to present the same operates as a discharge. 

C. V. Anantakrishna Azyar for. the appellant. — 

V. Viswanatha Sastri for respondent. 


Sankaran Nair J. 
Ayling J. } S. A. 1466 of 1909. 
I9II, March 8. : 


Limitation Act S.12—Deltvery of judgment during long vaca- 
tion—A pplication for copy 17 days after re-opening—No deduction 
of time. 

Judgment in a case was during the long vacation and the 
application for obtaining copies of judgment and decree was not 
made on the re-opening day but 17 days thereafter. Held 
that the time between the date of delivery of judgment and 
the date of re- -opening of the court ought not tobe deducted as 
time requisite for obtaining copies. 

Advocate General (P. S. Stvaswamd Atyar) for appellant. 

K. Ramachandra Atyar for respondent. 


Benson J. aa 
Sundara Mort: A. 131 of 1908. 
1911, March 8. 


Evidence Act, S. 112—llegttimacy—Non-access — Onus— 
Living apart, no proof of non-access. 

The onus of proving the illegitimacy of a son born to the 
wife of a person, on the ground of non-access lies on those who 
set it up ; the fact that the wife lived apart from her husband 
is no proof of non-access. 

P. Narayanamurtht for appellant. 

T. Prakasam and K. Srinivasien gar for respondents. 
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Munro J. 
Abdur Rahim J. O. S. A. 46, 52 & 56 of 1909. 
1911, March 8. 


e 
Insolvency Act—Power of court to interfere with the discre- 


tion of the Offictal Assignee when sale subject to confirmation. 


When sales by the Official Assignee are made subject to 
confirmation by the court, the court is not restricted to cases of 
fraud for dnierference with the discretion of the Offitial Assignee 
in effecting such sales and may interfere even on the ground 
that a higher price has been offered siuce. 


Odgers for appellant in O. S. 46. 
C. R. Tiruvenkatachartar for appellant in O. S. 52 & 56. 
Downing for respondents, 


Benson J. 
Sundara Atyar J. } A. Se 178 of 1908. 


IQII, March 13. 

Arbttrator’s deceston—Court’s right to correct only obvious 
errors—No Jurisdiction to go tnto the case—All matters tn issue 
to be leftto arbitration 


A court can correct only obviouserrors in the award of an 
arbitrator. It has no jurisdiction to setit aside insuch a case 
and gointo the merits of the case itself.and substitute its 
judgment and decree, A court must ordinarily refer all matters 
in dispute between the parties to the arbitrator and not only 
some.. 


H Balakrishna Row for appellant. ' 
T. Prakasam for respondent. 





Benson Jj. 
Sundara Aiyar J. } Ap. 137 of 1908. 


rgt1, March 13.. 

Inamdar and tenant—Sutt in ejectment—No presumption 
that tnamdar is the owner of both warams—Onus of letting into 
possession on the inamdar. 


There is uo presumption that an Inamdar is the owner of 
both the warams. Before he can invoke in his favourthe presum- 
tion that atenure is one from year to year, in the absence of any- 
thing to show that it is otherwise, he has to prove that he let 
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at 


the tenants into possession and that they so entered into posses- 
sion. The inam in this case was in a Zemindari. 

V, Ramesam fðr appellant. 

P. Nagabhushnam for respondent. 





„Benson J. 


“Sundara Atyar J. ` A. S.129 of 1908. 
IQII, March 15. 


Hindu Law—Debt by manager having funds to discharge 
prior debts—Minor members— Validity against—Onus on lender. 

‘A loan incurred by a manager of a joint Hindu family for 
discharging a prior debt binding on a minor member of the 
family will not, merely on that account, be binding on the 
minor. Thecreditor must prove that he made enquiries and 
learnt that there was a necessity. It is not enough for him to 
show that he enquired and that there was a prior debt. 


R. Kuppuswami Atyar for appellant. 
T. V. Seshagiri Atyar for respondent. 


Benson J. 
Sundara Aiyar J. } A. P. arr of 1908. 


1911, March 16. 

Specific: Relief Act, S. 42—Tenants in as getting 
tenants to attorn to him alone in respect of some plots—No ouster 
when scrambling for posesston—Inam— No claim of reversion by 
Government—No lapse tpso facto. 

Though a suit for mere declaration and injunction will not 
be sufficient when there has been an ouster of the plaintiff, no 
ouster can be inferred when each of two tenants in common 
tries to get some tenants to attorn to him alone which will merely 
amount toa scramble for possession. The fact that the condi- 
tions on which an inam was granted provide for a reversion to 
Government under certain circumstances does not, when those 
circumstances come to exist, make the inam zfso facto lapse 
to Government when there is no claim made by the Government 
in respect of its revesionary right. 

T. R. Ramachandra Atyar, T. R. Kriskhnaswami Atyar and 
G. S. Ramachandra Atyar for appellant. 

T. Prakasam for respondent. 
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Chief Fustice. 
Sankaran Nair J. O. S. 3 of 1910. . 
1911, March 21. 


Minor—Guardianship of person—Not desirable to appoint ` 
presumplive heir except when necessary, 

Usually it is not desirab'e to appoint a persumptive heir as 
guardian of the person of a minor. 


If another suitable guardiau is not avaiable the presumptive 
heir, if eligible, may be appointed. 

T. R. Ramachandra Atyar and K. Ramachandran ior appel- 
lant. 
i M. A. Tirunarayanachari -anà Short and Bewes for res- 
pondent. 


Chief Fustice. j 
Sankaran Narr J. C. M. P. 1912 of 1910. 
1911, March 20. 


Amendment of decree —A second appeal to High Court dismis- 
sed tor default—High Court to amend lower appellate court's decree. 

Even where a second appeal is dismissed fort default the 
High Court has power to amend the decree of the lower appellate 
court so as to bring it into conformity with its judgment. 

T. K. Govinda Atyar for petitioner. 

P. Kunda Pantker for respondent. 





(FULL BENCH.] 


Chief Fustice 
Munro J. 
Sankaran Nair J. 
1911, March 20. 
Court Fees Act— Return of plaint by City Ciuil Court—Pre- 
sentation to—Presidency Small Cause Court—Whether plaintiff 
entitled to credit of previous court fees. l 


Referred Case No. 8 of 1910. 


A plaintiff can get credit for the amount of the court fees 
paid on a plaint presented to the City Civil Court which returned 
the same to be presented to the proper court, when he presents 
it to the Presidency Small Cause Court, in spite of the fact that 
the City Civil Court cancelled the court fees originally affixed. 


C. K. Mahadeva Atyar for appellant. 


e 
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C. Venkatasubramtar, V. V. Srinivasa Atyangar, M. Kun- 
junni Nayar and T. Rajagopalachart for respondent. 





Benson J. 
Sundara Aryar J. A. S. 54 of 1908. 
I911, March 22. 


. Opium Act, Ss. 4, 5,9, Rule 26—License to sell restricting 
transfer — Subrenting— Transfer,” meaning of —Taking a partner 
ts a transfer—Partnership in vending opium— Contract Ach iS. 23 
—Ille gal contract and opposed to public policy. 

Ss. 4, 5, and 9 of Opium Act prohibit sale by unlicensed per- 
sous and make such sale penal. They and the rules framed there- 
under prohibit any transfer, sub-renting and engaging agents to 
sell without licenses for the same. If plaintiff enters into a part- 
nership with the defendants who alone as farmers got a license to 
sell opium in a district, and who had a license to sell through 
an agent, the agent becomes also the agent of the plaintiff 
A partnership effects a transfer of the rights of the partners 
As pla intiff’s partnership with the defendants gave him in 
law a right to vend opium through their agent and transferred 
to him their right in the sale of opium without a license the 
partnership was illegal and opposed to public policy and 
cannot give him aright on that footing; and a suit for dis- 
solution of the partnership and winding up must be dismissed. 

T. R. Ramachandra Atyar and T. Ramachandra Row for 
appellant. 

C. Madhavan Nair and T. Prakasam for respondent. 





Benson J' 
Sundara Aryar j. A. S. 154 of 1908. | 
Ig1i, March 22. i 


Invalid adopiton—FPossesston for 12 years as adopted son— 
Effect of —No change of status—Estoppel. 

Posession for more than the statutory period of properties 
vinder an invalid adoption can give only a right to those proper- 
ties but cannot chauge the statusof the person; so that if there 
is no estoppel, members of the natural family of such person can 
succeed tothose properties as his heirs. Mere treatment and re- 
cognition as adopted son in mistaken belief of the validity of the 
adoption cannot estop the members of the natural family from 
setting up the invalidity. 
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T. R. Ramachandra Azyar,S. Gopalsawmt Azyanger and C. 
Padmanabha Atyangar for appellant. . 

K. Srinivasa Atyangar and R. Renn Aryan gar for 
respondent. 


Munro J. : 
Sankara Nair is S. A. 572 of 1909. i 
IQII,, March 23 } ë 


Hiid Law—Gift of land to daughter long after marriage— 
Binding nature of, oa son of the donor—Land also could be given. 

In a joint Hindu family consisting of, a father and his son, 
the plaintiff, who owned 200 acres of land, the fathér, 40 years 
after the marriage of his daughter, gave her 8 acres of land as 
marriage dowry. Held (1} that the custom of giving marriage 
dowries for brides or for the couple in joint families is valid and 
binding on the other members if reasonable in amount ; (2) that 


not only jewels and money alone can be given as dowries as prés- 


cribed by texts of Hindu Law but that the gift can be also of 
immoveables; (3) that a gift of 8 acres was, inthe circumstances 
of the case, reasonable ; and (4)that the gift being on account of) 
marriage dowry was not ‘invalid by reason .of the lapse of 40 
years, safter marriage. 
The Advocate-General (P. S. Stvaswamt Atyar), for appellant. 
P. Narayanamurtht and V. Ramesam for respondents. 





Benson J. 
Sundara Aryar J. S. A. 1528 of rg09. 
1911, March 14 


Hiudu Law—Marriage expenses—Binding on jomni family. 

Marriage expenses ofa male member of a joint Hindu 
(Sudra) family are binding on the family. Kameswara Sastry 
v. Veeracharlu followed?]. | 

N. Rajagopabacharz for appellant. 

T. Natesa Atyar for respondent. 


Benson J. 
Sundara Atyar J. S. A. 1089 of r909. 
Ig1t1, March 24. 


Res judicata—Sutt on application by Junior embers = ow 
far binding against other members. 





Ie (1910) 20 M, L. J- 855 
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The order passed on aniapplication by some of the Anadara- 
vans for permission to execute the decree as their Karnavan 
was acting in fraud of them would not be ves sudtcata against 
the other members of the family. It is only the Karnavan that 
can in law represent the family. l 


*Ryru Nambiar for appellant. ` 
T. R. Ramachandrier for respondent. 


Sankaran Nair J. 
Ayling J. S. A. 1089 and 1210 of 1 906. 
1911, March 24. 


Elephant—Animals ‘ feraenaturée — Whether ‘ ACN AREA or 
not questian of law. 


Elephants are animals ferae naturae and the owners and 
custodians thereof are liable for any misthief they might do 
irrespective of any question of negligence. The mere fact that 
they are largely used in this country or that they are capable of 
being tamed does not make them any the less ferae naturae. The . 
_ question whether a particular species is ferae naturae or not isa 
question of law and not a question of fact: 


¥. L. Rosarioand V. Anantakrishna Azyar for appellant. 
Ths Adtvoate-Gensral. (P. S. Stvaswamt eee and Æ. 
P. Govinda Menon for respondent. 


Chief Justice. 
Munro J. In the matter of a First Grade Pleader 


Sankaran NazrJ. ( of Beliary. 

ori, March 27. 

Haigh Courts—Charter,Act,S. 15—Contempt before lower court 
—Furisdiction of High Court. 

High Courts in India have, like the Court of King’s Bench 
_in England,. inherent power to punish contempt to inferior 
“courts, civil and criminal. 

The word “superintendence ” in S. £5 ofthe Charter Act 
refers only to superintendence of courts and not to contempts com- 
mitted by parties. 

` The Advocate-General (P. S. Stvaswamt Atyar)in support of 


the rule. . 
` S. Swaninadan amicus curtae against the rule. 
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_, Benson J. 
` Sundara Atyar J. L. P. A. 50 of rg10. 
` 1931, March 29. 


Appeal—Award of compensation for wrong ful attachment 
before judgment— Decree. 

An award of compensation for wrongful attachment before 
judgment is appealable if embodied in the decree in the ‘suit. 
[Narasinga Bhakshi v. Govinda Bhakshi * distinguished.] 

V. Venkatachart for appellant. 

. Respondent unrepresented. 


Benson J. 
Sundara Azyar J. L. P. A. 72 of 1910. 
1911, March 30. 


Promissory Note—Intentton to create one unnecessary, if deed 
_ 28 one. i ' 

Their Lordships agreed with the view of Abdur Rakim J. to 
the following effect and dismissed the L.P.A.—“If a document is 
, in terms a pro-note an intention to create one is not necessary.” 
T. R. Venkatarama Sastri for appellant. 
N. Rajagopalachart for respondent. 


Benson J. 
Sundara Atyar J. Ap. 69 of 1908. 
1911, March 30. 


Hindu Law—Manager of Joint family business—Right of 
suit by, without joining others—Foint promisees—Payment to one 
to defraud others. 

A payment to one of several joint proniisees in collusion 
> with.the person paid and to defraud the other joint: promisees is 

not a valid payment as against them. [Batkunt Nath Chakra- 
varti v. Hara Lal Pal Chowdhury? followed.] 
A manager of a joint Hindu family business can alone sue 
on a bond executed in the name of another member without join- 
„ing the other family members. [Kishen Persad v. Har Narayan 
. Singh? followed.) 
T.V. Seshagrt Aiyar and Kundu Pantkar for appellant . 
S. Srintvasa Aiyar and K. N. Aiya Atyar for respondent. 


T. (1900) LL.R, 24 M. 62. 2. (I9II) 13 C. L. J. 234, 
3: (1911) 15 C. W. N. 14. 
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Benson J. 
o Sundara Atyar J. S. A. 1144 of 1909. 
1911, March 30. 


Private temples and endewments—Nature of—Not like ordi- 
nary joint property. 

Property allotted by a Tarwad at the time of partition and 
. Sepdration into three Zarwads, to the ‘temples of the Tarwad in 
.which tke peblic were not interested, is nevertheless not Tarwad 
property jointly owned by the three Tarwads. It is property 
vested in the idol of which the members of all the Tar- 
wards are beneficiariesand nothing short of the consensus of 
all themembers of the three Tarwads can give another turn to or 
abolish the endowment, if that can be done at all. 

Kunjunnt Nayar for appellant. 

F. L. Rosario and Ryru Nambiar for respondent. 

Benson J. r 

Abdur Rahim J. A. Ss. 68 of 1906 and 73 of 1907. 

© youl, April 4. 

Hindu Law—Succession— Spiritual benefii—Rules of pre- 
ference—“ Brother's son” does not include “ grandson.” 

The word “ brother’s son” in the rule of succession under 
the Mztakshara which gives him the right of inheritance, does 
not include the brother’s grandson. After exhausting the 
enumerated heirs in the Mitakshara, the: procedure to be 
adopted in determining the preferential heir is to exhaust the 
nearest line to the 7th degree before proceeding to a more dis- 
tant line, The doctrine of spiritual benefit is of little, if any, use 
in determining the heir; its utility is to be restricted to supplying 
a ground of preference between two otherwise equally eligible 
heirs. - 


L. R. Sundara Adyar and S. Gopalaswami Atyan gar for 
appellant. 


The Advocate-General (P. S. S tvaswami Aiyar )for.respondent. 


Chief Fustice. 

Munro Jj. O. S. A. 15 of 1910. 

I9II, April 5 

Limitation—C. P. C, S. 258~ Oncertified payment—Execu- 
tion and recovery agatn—Sutt Jor coma ges—Starting point. 
whether first payment or -the second. 

Assuming-that there is a cause of action accruing at the 
end of the 90 days mentioned in S. 258, C. P. C., on failure to 
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certify a payment as on breach of contract, the judgment-debtor 
who is compelled to pay again has a cause of action to’ sue, in 
damages whick accrues on the day he is compelled to pay again. 
C. `P.. Ramaswami Atyar for appellant. 
K. Ramachandran for respondent. 


Chief Justice. 

Munro J. | O. S. A. g of r9r0. 

IQIIg Ári] 7. 

Bindu Law—Maintenance of a coparcener's widow—Obliga- 
tion on all branches of joint family—Partition subsequent to 
suit —E ffect of right of survivorship--To, whom it. passes when 
there are brothers and uncles. 

In a suit by the widow of one of two brothers who had two 
uncles, claiming maintenance, against not only her brother-in- 
law but-also his two uncles all of whom constituted: at the time 
of the suit members of a joint Hindu family but became divided 
after the settlement of issues: Weld (x) that the subsequent 
partition did not affect the plaintiff's rightagainst them all; (2) 
that a provision made by them in the partition for her maintenance 
to which she did not assent was not binding on her ; (3) that 
not only her brother-in-law but also the tiiteles were liable for her 
maintenance; and (4) that any property belonging to the joint 
family was chargeable for the maintenance to whomsoever it 
might have fallen i in the division. mongia Dossee v. Kedar 
Nath’, distinguished.] 

` C. V. Anantakrishna Aivyar for appellant. 

Venkatasubba Rao and: Radhakrishnayya for respondents. 





Benson J. Ea) 

Sundara Aiyar J. Cri. R.C. 43 of FOII. 

191, April 10 

Cri. P. C. S 256—Charge—Accused wishing to cross- examine 
after— Witnesses not summoned—Prejudice— Retrial. 

If ‘prosecution witnesses are not summoned, when after the 
framing of the charge the accused wants to cross-examine them 
further and a conviction ensues it cannot be said that the ac- 
cused was not prejudiced ; the object of the further cross-exami- 
nation was to direct the examination to the precise charge framed 
and a retrial must be ordered. 

H. Balakrishna Rew for petitioner. 

The Public Prosecutor (C. F. Napier) for the Crown. 


T 





I. (1889) L L. R. 16 0. 758 (P. C) 
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Chief Fustice, Yy - 

. Sankaram Natr J. > - S. A. 133 of 191r. 

IQII, April JD pa 

Contract Act, Ss. 45, 495 E S N E TE of action— 
Reasonable time—What ts. 

Where A contracts with B to pay. B's aita ý e 4 ‘nine 
perform, and Bis entitled to insist on the performance by A of the 
same withifia reasonable time; B is not entitled to wait until 
C recovers the amount from him and then base his cause of action 
against 4A as dating from the date of C's recovery. Three years 
is a reasonable time fôr the performance of such ‘contracts. `. The 
promisee is not bound to treat the repudiation of the promisor as 
putting an end-to the contract; he may.treat it as continuing 
until the time fixed for performance. - 


T. R. Ramachandra ane and T. R: Krisimaswani ae 
for appellant © ja fy ae 


T. R. Venkatrama Saséri for respondent. 0o) Dri iii 





Benson J. 5 N veh an 
SundaraAa iyar J. > S.A 861 1909. 
1911, April 12. J l ta , er 

Adverse possesston—Landlord and tenant—E ner oachment on 
nerghbouring land of the landlord. 

There is no rule of law which throws the onus of proving 
notice on the tenant encroaching on the neighbouring land of his 
landlord before he can plead adverse holding of the same on the 
same terms as the lands included in the lease. 


R. Rangasawmt Ad¢yangar for appellant. 
T. Rangachartar for respondent. 





Benson J. 

Sundara Atyar J. S.A. 153 of 1909. 

I91I, March 15, 

Malabar Law—Property bought in the name of Anandaravan 
—No presumption as to ownership—Question of fact. 

Though several decisions of this court have held that pro- 
perty bought in thé name of an Anandaravan belongs Drima facie 
to the zarwad, there is no presumption either way, z.2., whether it 


a 
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belongs to him or to the farwad, and the question cf ownet- 
ship is one of fact to be determined on various. circumstan- 
ces of each case, such as relationship of the Axandaravan to the 
Karnavan, the existence of private funds in his hands, etc. 


F. L. Rosario for appellant. ` 
K. P. Govinda Menon for respondent. . 


Benson J. i 

Sundara Atyar J. } A. S. 211 of 1907. 

-IQII, March 15. 

Specific Relief Act, S. 42—Declaration cannotbe given when 
ineffectual, 

Where a declaration prayed for vzz., that the defendaut was 
not the plaintiff's (widows’) adopted son, would not give her a 
right to the properties in defendant’s possession, who pleadéd also 
a will in his favour disposing of the’ same: Held that as mere 
declaration would be useless-and could not be given without a 
a decision that the wlll was false, the question of the genuiness 
- or otherwise of the will must be tried by the lower court. 


K. Narayana Row for appellant. 
P. Narayanamurtht for respondent. 


NOTES OF RECENT CASES. 





` Benson J. 
Sundara Atyar J. | Ref. Case 4 of 1970.: 
„I9I1, April 19. ; i. 
Hindu Law— Widows right to marry her daughter . without 
consulting husband ’s relations—Marriage expenses—Liabtlity of 
relations to pay—S. 69, Contract Act. l ee 
A Hindu widow ig entitled to marry her daughter without 
consulting her husband’s relations and without being liable to 
show that she consulted them and that they improperly rétused 
consent. o, 
Such relations who have been joint with the deceased and 
bound to get the girl married-are bound in law to reimburse: the 
mother of the girl the expenses of the marriage. “it 
It is doubtful whether S. 69 of the Contract Act will Diy 
to such a suit by the mother of the girl, wo 
T. R. Venkatarama Sastry and T. S. Rajagopala .Atyar for, 
plaintiff. Mis 4 
T. Ethiraja Mudalzar for defendant. i 





Benson J. én. k 

Sundara Atyar J. S. As. 306 of r910. 

1911, April 20. 

Hindu Law—Alienation by a co-parcener of, properly—No 
other property tn existence at the time of sutt—No right jor the 
co-parcener to sue for partition. 


After a co-parcener alienated his Bias in certain property ine ae 


cannot bring a suit for partition if at the time of the suit there l 
exist no other joint family properties. 
T. M. Krishnaswami Atyar for appellant. 
K. Bashyam Atyangar for respondent. 





Benson J. 

Sundara Atyar J. S. A. 190 of I9I1. 

1911, April 20. i 
Art. 49, 89 & 145, Limitation Act—Refusal cannot be-imipli- 
` ed from mere silence. 
a 
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Where the plaintiff gave defendant certain jewels for procar- 
ing a loan from a stravger and the jewels were returned to the 
defendant after discharge of the loan, the retention of the jewels 
by defendant is on account of the plaintiff anda suit for their re- 
turn is not governed by Art. 145 but by Art. 49 of the Limitation 
“Act, ` sa ý x S e S 
i A refusal to return cannot be inferred from`mere silence. . 

S. Krishnamurthy for appllant. 
"+ S. Srintvasa Acyar for respondent. . 


—— : 
ft 


"Wallis J. \ 
Munro J. 
1911,-April 20. j 
Landlord and tenant— Forfeiture—Demand for possession as 

upon notice to gurt. i l A 
"i Where a forfeiture is incurred by the tenant, and'a demand 
for possession is made as upon a notice to quit, the suit for eject- 
mentis maintainable though the notice to. quit is found insuffi- 
cient, ` et 
g. L. Rosario for appellant. ; 
Ce, V: Anantakrishna Atyar-for respondent. 


S. A. 1456 of 1909. 
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Bensdp J. 
>- Sundara Atyar J. } S. A.I 10 of 1910., 
ae 1911, April 20° 3) ` ee š 
y 42, ‘Specific Relief Act—Forged. authority to adopt—No 
adoption in pursuance Bis eam right to sué Ler declaration of 
forgery. 
Where a woman sets up a deed of authoritiy to adopt. but 
has not adopted a boy in pursuance thereof, a suit fora declara- 
tion that it is a forgery does not lie at the instance of her husband's 
reversioners. Under S.'42 of the Specific Reliéf Act such a 
deed does not actually prejudice the plaintiff’ rights but may 
only lead to an act, če., adoption which will affect their rights. 


P, Nagabhushanam for appellant: 
P. Narayanamurthi for respondent. 





-"-  - NOTES OF RECENT CASES. 


Benson J. i a on 
Sundara Atyar J. S. A. 1543 of 1908. 
1911, April 21. 7 


Zemindgri—Inamdar only entitled to melwaram. 


An inamdar in a Zemindari is entitled only to the melwaram 
and is not the owner of the kudivaram. 


. [S. A. 705 of r909*followed ; 30 M. 502 distinguished.] 
P. Nagabushanam for appellant. . 
T. Prakasam for respondent. 





` Benson J. ° 
Sundara Atyar | S, A. 1515 of 1909. 
I9II, April 21. 
Deed—Construction—Power of Attorney—Substituting one cre- 
ditor for another, ts not. 


' Where a person in management of properties is forbidden to 
add to the liabilities,it is no addition to the liability if he substi- 
tutes one creditor for another for a liability already existing. 


F. L. Rosarto for appellant. 
_ T. Richmond for respondent. 


Benson j. 

Sundara Atyar J. | _ §.A. 1137 of 1099. 

1911, Aprii ar. 

Principal and avent—Sutt upon original consideration, when 
pro-note outstanding not produced — Undertaking to procure endorse- 
ment of pro-note—Damages. 

` Where an agent took a promissory note in payment of a 
debt due to the principal benami in the name of a third person 
and subsequently at the settlement of accounts between himself 
and the principal undertook. to get an endorsement from the bene 
amidar but failed todo so: Heldthat the principal was entitled to 
the amount of fhe note and an offer to get the note endorsed is 
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no defence to the suit. A suit upon the original consideration 


when a pro-note is oiitstanding and is not produced is unsusta itr 
able. 


C. V. runkat han Atyar for appellant. 


R. Ran gasami Atyangar for respondent. 





Chief Yustice. 

Munro J. O. S. A. 23 of Igro. 

gil, April 25. 

M ort gage—Subro gation—Decree upon a mortgage— Subsequent 
mortgage to pay off the decree. 

The fact that a decree has been passed on the foot ofa mott- 
gage does not preclude a subsequent mortgagee from claiming 
-priority pro fanto when the amount of his mortgage has gone in 
discharge of the mortgage decree. 


K. Srinivasa Atyangar, E. V. Sarma ana C. P. Romaswams 
Azyar for appellant. 
KE. R. Subrahmania Sastriand Balarama Rao for respondent. ` 





Chief Fustice. 

ee Nair J. L. P. A. 98 1909. 

IOI, 2544 April. 

Will — Construction — Admissibility of extrinsic evidence — 
Resulting trust. 

Per Chief Fustice aud Munro J. (Sankaran Nair J., conira).— 

A will in terms giving property to A who is also appointed 
executor, but proceeding on to say “Ihave no doubt you will carry 
out my wishes”, even if taken along with the surrounding circum- 
stances such as that the legatee was uo relation of the testator, and, 
was not. in need of the testator’s bounty, and that the relations of 
the testator were not provided for, does not cut down the 
interest of the legatee and import a resulting trust. A letter 
written sometime after is not admissible to show what the 
wishes referred to were, when there is no indication that the 
wishes expressed 1 in the letter were the wishes referred to in the 
will. 
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Sundara Atyar j. l - TE 
e Ayling J. . C. M. ne of 1910, 
1911, April 28., l ee 
_.. Madras Acts, Estates Land Act, S. 26, Ci. (3)— Sutt for 
declaration—Civil Courts—Cognizabtlity.- 
å suit for a declaration that a putta granted by the pre- 
decessor in title of the plaintiffs is not binding on them can be | 
brought in a civil court under S. 26, cl. (3). j 


The Advocate-General (P.S. Sivaswami Atyar) for appellants : 
P. Narayana Murthi for respondent. 





Sundara Aiyar J. a: 

Ayling J. C. M. A. 197 of 1909. `’ 

Ig1l, May 3. ie 

Statute—Construction—Right of Appeal—Effect of statute 
taking away right of appeal—Pending ap plication.—C, P.C. $. 
353+ 

An order under S. 353, C.P.C., made by the lower court was 
subsequently reversed and the application was remanded by the 
High Court. Before any order was made afresh, the Provincial 
Insolvency Act came into force which gave appeals only by leave 
of court: Held: that the vested ne of appeal was not taken 
- away by the new Act. ee 


K. Ramanatha Shenat for appellant. 
K. Narayana Rao for respondent. 





Benson J. 

Abdur Ruhin J. X A. S. 25 of 1907. 

1911: May 4. J 

Negotiable Instruments Act, S. 43—Transferee for considera- 
tion but with noticeof failure of consideration. 

Section 43 of the Negotiable Instruments Act, is not intended 
to cover cases where the transferee is aware of the fact that 
© the consideration for the pro-note failed, and on that account the 
indorser had no power to negotiate the note. 

T. R. Venkatarama Sastri for appellant, 


S. Srinivasa Ayangar and T. V. Gopaiaswamt Mudaliar for 
respondent. z 
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Sundara Atyar J. l 
Ayling J.- } C. M. A. 114 of 1910. . - o8 
IQIT, May 4, . 
CEP: Cy S. 48— Presidency Small Cause Court decree trans- 
Jerred to the c tty Civil Court—Applicability. 


A decree of the Presidency Court of Small Causes was trans- 
fered to the City Civil Court for execution. At the ime of the 
application to the City Civil Court for execution, twelve years: 
had already expired from the date of the Presidency Small 
Cause Court's decree. Meld: S. 48, C.P.C, does not apply to the 
Presidency Small Cause Court decrees and, tarelor te Epica 
tion was not barred. 


Foseph Satya .Nadar for appellant. 
Devasahayam for respondent. 


on” 


we 


Abdur Rahim). ; 

Sundara Atyar J. S. A. 1656 of 1909. 

IQII, Fuly 24. NG 

Easemenè of light—Material disturbance—Injunctiqn, rem 
—Structural alteration to nullify the effect of, no ground for refu- 
Sing. 





Granted material disturbance of an easement of light, the facts 
that by some structural alteration such as putting up sky-lights the 
effect of such disturbance can benullified and that otherwise costly 
building sites would be rendered useless, are not considerations 
sufficient to justify refusing a mandatory injunction. l 

S. Srinivasa Atyangar for appellant. 


B. Sitarama Rao for C. V. Ansntakrishnier for respondent. 





Ayling J. 
Spencer J. . C. M. A. 88 of 1909. 
Igtt, Fuly 26. 


Succession Certificate Act—Appeal Order refusing to revoke 


. certificate, 


There is no appeal from an order under the Succession Cer- 
tificate Act refusing to revoke a certificate. 


C. V. Anantakrtshnter for appellant. 
T. R. Ramachandra Atyar for respondent. 





Abdur Rahim J. 


Sund:ra Atya? J. o } S. A. 107 of 1909. 
1911, August 2. 


Compromise decree—C, P. C., S. 11, Expl. (4)—Order 2, r. 
2—Sutt for partition against family and against alcences. 


S.11,C. P. C.,does not apply in terms to compromise decrees, 


„nor does the doctrine of ves sudicata by constructive adjudica- 


tion in Ex. (4) to S. 11. Accordingly, when a suit for partition is 
instituted for several items, but while compromising the claim, a 
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few items are left out by inadvertence, the fact that the suit has. 
been disposed of on the basis of the compromise does not’pre- ` 
clude the plaintiff from suirig afresh for partition ‘ofthe items left 
out. . es : . 

Order 2, r. 2 (C. P. C.) has no application when the parties 
to the two suits are not same, 2.., ‘when the first suit isa suit for 
partition in respect of items in the possession of members of the 
faniily - vand the second in respect of items the possession of 
alienees. ` 5 i 

T. R. Ramachandra Atyar for appellant. 


T. R. Venkatarama Sasirt for respondent. 





Abdur Rahim J. 
Sundara Atyar j. \ S. A. 1471 and Hye of 190). ` 
IQI L, August 2. 


Ejectment—Ryotwari a= Banas of ane — Defendant 
admittedly payinga share of produce— No admission of EaR JR l 
No presumption of year to year tenancy. 


Even in caseof ryotwari lands, the presumption. of year to 

` year tenancy arises only when it is shown, or whew the defendant 

admits, that he is a tenant and came under’the plaintiff:. From 

the mere fact that the defendant has been paying a share of the. 
produce to the plaintiff there is no presumption that he is.a tenant, 

orthat he is a-tenant from year to year. It is for the plaintiff in 

a suit for ejectment to make out his title to eject. 

K. N. Atyya for appellant. 


` T. Sttaramaya for respondent.- 





Abdur Rahim J. ane a) 

Sundara Atyar J. -+ S. A. 238 of 1910. 

1gil, August 2. 2 hie 

Vendor and Purchaser—Sale price portion of which to be 
paid to third party—Mode of payment may be varied by vendor— 
Not a mere covenant to indemnify. 


Where a person sells his land to another for a certain price 
stipulating that a portion of it is to be paid over toa third party 
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Nin discharge of a debt de to him from the vendor, the proper 
view to take of the transaction is that it is not a meze covenant 
to indemnify the vendor against the claim-of the third party but 
that it only indicates a mode of discharge which may be varied by 
the vendor and that in all, cases the vendor is entitled to sue for 
the, money if the defendant fails to pay the same within a reason- 
able time or for the matter of that if he has not had to make the 
payment. The benefit of any concession or the negligénce of the 
third party to sue enures to the vendor tnless in the meanwhile 
the purchaser has entered into direct relations with the third 
party and the concession is in respect of such new obligation. 

-The Advocate-General (P: S. Sivasawmi Atyar) and T. Ranga- 
ramanugackari for appellant. 

S. Srinvasa Atyangar for respondent. 





Chief Fustice l 

Phillips J. | A. S. 212 of 1907. 

IQII, August 4. 

Hindu Law—Adoption— Consent of sapinda. purchased by 
bribe, llegality of—Evidence Act, S. 32, Cl. (5)— Relates, to’ 
meaning of. 

If the consent of a sapinda to an adoption is purchased by 
‘the payment of a bribé to him such consent as well as thé adoption 
made on its strength are illegal. A statement’ of 1° deceased sa- 
pinda to the effect that he received a bribe for giving his consent 

_ tō an adoption is relevant under S. 32, Cl. (5), ‘of the Evidence 
Act, though it is made before the existence of relationship by 
adoption, ¢.e., before the adoption. The words ‘relates to,’ etc., in S. 
32, CI. (5), are wide enough to cover cases that will not be 
covered by English law. 

T. R. Ramachandra Alvar and N. a alte for 
appellant. 

C. V. Anantakrishnier for respondent. 





Abdur Rahim J. 

Sundara Atyar J. S A I102 of 1910. 

IQIT,. August 7. 

Vendor's ‘lien—Pro- note taken from agent negottatin g the loan 
—LEten not excluded. 


7 


4c 
The vendor’s lien is not lost merely by the fact that he 
takes a promissory note from the agent who uegotiated the sale. 


Under the Transfer of Property Act, there musf be a contract to `~ 


exclude the vendor's lien, express or by necessary implication. 
C. S. Venkata Chard for appellant. ` 


S. Srinivasa Atyangar for respondent. 





C. M. P. 866 of 1911 


. Sundara Aryar J. C. R. P. 317 of I9I1. 


Abdur Rahim J. 
191, August 8 | 


. Guardian and Wards Act, S. II, Cl. (4) Persons entitled 
to oppose— Person tnterested. 


Under S. 31, Cl. (4), of the Guardian and Wards Act, any 


person interested (in this case a person claiming under a prior 
agreement to lease) may oppose the application to grant sanction 


to a proposed alienation (a lease) by the guardian though notice 
goes only to relations and friends. 


e 


C. P. 'Ramaswami Atyar for petitiouer.: 


T. Ranga Chariar for respondent. 





Abdur Rahim J, ; 

Sundara Aryar J. S. A. 148 of ī9Ir0 

XQII, August II. : 

Hindu Law—Co-widow—Right to recover the entire estate— 
No right when exclusive title ts set up. 


A tenant-in-common (here a co-widow) cannot recover - the. 


entire estate when the claim set up is exclusive and in denial of 
the right of the other co-owner, The decree will be limited to 
her share of the estate. 


T. M. Krishnasamy Atyar for appellant. 
T. Narasimha Atyan gar for respondent. 





Abdur Rahim J. . 
Sundara Atyar J. S. A. 1309 and 1310 of IQII. 
1911, August Ix. 


. Right to the issue of commission — Adjournment tn: the discre= 
, tion of the court. 


e 


: 4i 

Parties have a legal right to have a commission issued 
fos the examination of witnesses any time before the date 
fixed ‘for the disposal of the suit, though adjournment of the suit 
so as to erable.them to derive the benefit of such a commission 
„is entirely in the discretion of the court follewed. 


* B, Sttarama Rao for appellant. 
K. Y. Adiga and K. Sadashiva Rao fòr respondent. 





Abdur Rahim J.e \ . a 
Sundara Atyar J. S. A. 631 of 1909. - 
Ig11, August 16. 


Property in possesston of receiver after order appointing was 
set aside—Declarstory relief, sufficient, if asked for. 

When property is in possession of a receiver appointed by a 
magisterial court, though the order had been set aside at the 
date of the plaint, itis sufficient for the party not in possession 
to sue for a declaration ; no relief for possession can and ueed be 
asked against the defendant though the ‘defendant might at any 


time be entitled to get possession from the receiver, on application 
to the magistrate as the party from whom possession was taken. 


T. Rangachari for appellant. 
V. C. Seshachart for respondent. 





Philiphs J. i 
I9II, August 15. } C. R. P. 7or of r910. 


C. P. C., S. 48—Date of the appellate REE Ota ting fotnt 
Jor calculation of 12 years. 


When there has been an appeal, and a decree has been 
passed therein whether affirming, varying or reversing, the only 
decree that is c.pable of execution is the app-llate decree and for 
the purposes of S. 48, time ought to be calculated from the date 
of the appellate decree and uot of the original decree. 


_ B. Sttarama Rao for petitioner. 


K. Narayana Rao for respondent, 





ù 


a E , 


Philiphs J. py } Ĉr.R. Ci 196 of IIT. 


I9QII, August 15. 
_ I. P: Ca, S. 429-~' Maining meaning of ` 

“ Maiming” in S. 429, I. P. C., is not confined to depriving 
the animal permanently of any limb which serves “as a weapon of 
defence or means of support, but includes cases such as clipping 
the ear which leave a permanent injury behind and affect the ful 
and free operation of any organ of the animal. 

Swaminathan for petitioner. 


The Public Prosecutor C. F. Napier for the Crown. 





Ayling J. . . 
Spencer j. L. P. A. gt of 1909. 
I9I1, August 16. : 


Letters Patent, Cl. 15—“ Fudgment”— What ts. 
_ Mr. Justice Sankaran Nair’s judgment. in a Revision Peti- 
tion—Letters Patent—was as follows :— i 
“In the exercise of my discretion I do not think this is a 


case for interference, even assuming the judge is wrong. The 
‘petition is dismissed with costs,” 


Held that this was not a judgment within-S. ‘I5 and that 
therefore no L P.A. lay against it i as 

T. Prakasam for appellant. 

P. Nagabhushanam for respondent. 





Abdur Rahim J. f 

Sundara Atyar J. } S. A. 999 of I9I0. | 

Igtl, August 21. A f . 

Malabar Law—Repudiation of title by Karnavan—Family 
karar requiring document to be signed by Anandravan—E fect of. 

Under a family karar, it was provided that no. document by 
the Karnavan was to be binding against the Tarwad unless it was 
written’ by a certain Anandrayan. In a document not so writ- 
ten the Karnavan repudiated tne title of the jenmi in a plot of 
land which the Tarwad held on kanom. It wis sought to be 


shown that the Anandravan in question subsequently ratified the 
act of the karnavan. Held: The document did not bind the 


\ ~ 
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) Tarwad nor did the disclaimer of title therein. The ratification by 
tite Anandravan being of no greater consequence than the act of , 
the Karnavan himself did not make it any the more binding against 
the Tarwad. : 
OV. Anantakrishna A tyar for appellan:. 
° T. R. Ramachandra Atyar for respondent. 


Abdur Rahim }. 
Sundara Asyar J. C. M. A. 51 of 1909. 
1911, August 21, 





Remand— Irregular remand under old code— Permitted by 
new code—No interference necessary. 

The lower appellate court remanded the case for disposal 
under circumstances not justifying the same under S. 562 of 
C. P. C. of 1882 but permissible under the code.of 1908. Under 
these circumstances the High Court did not feel themselves bound, 
having regard to Order XLI, T. b to set aside the order of the lower 
appellate court. 


V. Vishvanatha Shastry for appellant. 
B. Narasimha Row for respondent. 





Ayling J. : 

` Spencer J. | L. P. A. 4 of rorr. 

IQII, August 22. EERS 

Limitation Act of 1908, Ss. 3, 4, I4. 

If a person files a suit on the reopening day of a court after 
long vacation during which the period of limitation expired and 
if it is afterwards returned for presentation to the proper court, 
it becomes barred when it is so presented in the latter court, for 
although the period of the pendency of the suit in the first 
court can be deducted under S. 14, the period of the vacation 
of the former court cannot be deducted under S 4 as the vaca- 


tion of the latter court, especially if the latter court reopened 
earlier after its long vacation. 


N. Rajagopalachari for-appellant. 
S. Ramuswamt Aytar for respondent. 
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Chief Justice. ` De Rye ee ee ( 
Phillips J. | A, S. 292 of 1909. ip. eh ae 
IQII, August 24. D oe as 


Msrtgage—Clog on redemption— What ts. 

Any stipulation ‘which enables the mortgagee to remain in 
possession even after payment is had is a fetter on the equity of 
redemption ; a stipulation giving any additional advantage 
to the mottgage during the continuance of mortgage is good. 

The Advocate General (P. S. Stvaswamd ‘Atyar), for appellant. 


V. Vishwanatha Shastri for respondent. 





Abdur Rahim J. l 

Sundara Atyar J. fies C. R. P. 59 & 60 of Igro. 

IQII, August 25.. n 

Pronote— Consideration, jia ys tory of both sides false— 
Result—Furtsdiciion. 

In a suit upon a pronote purporting to be for cash Nei 
defendant alleged a particular set of facts which would show that 
there was no consideration and plaintiff alleged contra -certain 
other:set of'facts which wouid show the consideration for the pro- 
note. The story of both sides was disbelieved but a-decree was 
given to the plaintiff acting on the presuinption of consideration 
in the case of évery pronote. - 


Held per Abdur Rahim J. the decision was right. ` 


Per Sundara Aiyar J:—When the plaintiff alleges a parti- 
cular consideration and that is disbelieved, then there is no scope 
for the application of the presumption of consideration. 


Both the Judges agreed in dismissing the case as involving 
no question of jurisdiction. 
E. R. Subrahmania Sastry for petitioner. 


G: Krishnasam¢ Atyar for respondent. 


NOTES OF RECENT CASES. 





Ayling J. aa 
* Spencer J. L. P. A. 61 of 1gI0. 
1911, August 23. J 


Letters Patent Appeal—No memo of objections. 


No memo of objections can lie in a Letters Patent Appeal. 


T. V. Gopalaswamt Muduliar for appellant. 
M. K. Narayanaswam? Aryar for respondent. 


Sundara Atyar J. 

Ayling J. ; C. M. A. 223 of 1909. 

IQII, dugust 31. 

Mesne profits—Public cnar ges—When can be deducted ~Tres- 
passers estate managed by Court of Wards—Trespasser not entitled 
to deduct commission paid to Court of Wards. 


Public taxes, such as water rate paid; would be deducted in 
calculating mesne profits. But where the person so entitled to 
deduct gets muchilikas from tenants for water tax paid by 
him but remits the same as being irrecoverable aud there is no 
evidence that it is really irrecoverable, he is not entitled to deduct. 


The fact that the ryots were poor and the crops failed would - 
not justify remission as against the plaintiff decree-holder, nor does 
the fact that the trespasser’s estate is managed by the Court of 
Wards enable him to deduct 24 per cent, commission paid by him 
to them over and above the usual collection charges since a tre- 
passer cannot burden the real owner with -an unnecessarily 
costly establishment. ° 

T. R. Tiruvenkatachariar for appellant, 


Ey Srintvasa Aryangar and M. Purushotam Naidu for res» 
poudent, : 7 


creel “a 
r = ~s 


Philips Je -4 + da a 
C. R. P. 236 of 1916, 
1O11, August 31, f 


, 


/ 
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Indian Railways Act, 1399, Ss. 77, r40-—~Notice-of claim. jl 
toss of goods to the Traffic Manager tnstead of to Agent—When- 
 valid—Technical plea is xewiston. ; 

A notice of ĉlainrfor loss of goods sent by Railway is not bad 
simply because it was sent to the Trafic Manager instead of to 
the Agent if it was shown that the Agent either authorized such 
claims to be settled by the former or that the Agent somehow 
knew the claim. Such a mere technical plea will not be allowed 
in revision to-defeat the just claim of the plaintiff. 


T. Rangachari. gor petitioner. . 


C. V. ARAUARI Nii Atyar for’ PE S 





Sundara Atyar j. 

Ayling Jj. C. M. S. A.35 of 1910. 

1911, September 6, my See a nth 

Limitation for applying for possesston— A uction-purchaser— 
Date of issue of certificate. | 

Under the Limitation Act of 1879, time. for an auction-pur- 
chaser making an application for delivery of possession runs only 
from the date ofthe issue of sale certificate and not from. the date 
of the confirmation of sale. 


P.. Narayana Murthi for appellant. 


V. Ramesam for respondent. 





Sundara Atyar ji"). . l 

Ayling J. i | C. M. S. A. 60 of 1910. ee: 

1911, September 6. i E 

Mortgagor’s right tö apply for sale—Redemption action—Non- 
pavihent within prescribed time. l 

In a suit for redemption it is open to the mortgagor to apply 
for sale-when he is not able to redeem the property by payment 
within the fixed time. > 

P, Kundu Patikar for appellant, a, 

N. A. Vaidyañatha Aiyar for respondent. + 


Gea eee 
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Sundara Atyar J. 
Ayling J. C. M. A. 259.0f 1909. 
19II, September Fe 


Provincial- -Insolvency Athe-Order.of: ‘adjudication—Malters to to 
be tnvestigated before. 


„Creditors are not entitled before an adjudication order is, 
made under the Provincial Insolvency Act, on an application by 
the debtor, tọ have an opportunity to produce evidente in dis- 
“proof ot the-debtor’s allegationthat he is unable to pay. his debts 
and that his debts amount to Rs. 500 or :more. Nor are these 
matters: on ‘which the’ court is to be: satisfied. upon evidence. 

“A part from -càses of abuse of ‘process, ‘the.court ‘is ‘bound to make 
an order of adjudication when a petitionis ‘presented by a debtor 
declaring his inability to pay his debts and that his debts amount 
to’ Rs. 500. 

A. Visvanathan for T. R. Venkatrans Shast? tar fot appel- 
lant. ae 


y e Shashachariar foryespondent, 


—— 


Sundara Abie J. i l 
Ayling J. _ C M. A; 184 of agra: 
1911, September Rye 
. Cr. Pr. Code, S. 195—Appeal froni äh order of Pi. Small Cause 
Court Fudge—Appellate Bench, coghitsance by. 


An appeal from ån order óf- the Presidency Small Cause 
-Court Judge granting sanction under S. 195, Cr. Pr. ‘Code, lies to 
the High Court and may be disposed of by the Bench taking ap- 
pellate work only as the jurisdiction exetcised by the High Court. 
in that matter is appellate jurisdiction aud not original: jurisdiction 
such as would come within the. purview of ‘the judge sitting on 
the original side. : 


Howble L. A. Govindaraghava Atyar ‘and S. Guruswami 
Chetty for appellant. 


x. nae Shenoi and G.K rishnasamsi Azyar for respon- 






A 
N 


NOTES ÖF.REĞENT CASE 





Sundara Aiyar J. 


. Ayling J. | `C. M. A. 259 of 1909. 
IQII, September 7. 


Provintial Insolvency Act—Order of adjudticationMatters to 
be investigated before. 

Creditors are not entitled before an adjudication arcer is 
made under the Provincial Insolveucy Act, on an application by 
the debtor, to have an opportunity to produce evidence i: dis- 
proof ot the debtor’s allegation that he is unable to pay his -leb.s è 
and that his debts amount to Rs. 500 or more. Nor ar. these 
matters on which the court is to be satisfied upon evirence. 
Apart from cases of abuse of process, the court is ‘bound to make 
an order of adjudication when a petition is presented by a debtor 
declaring his inability to pay his debts and that his debts amount 
to Rs. 500. 

A, Visvanatha Aort for- T. R. Venkatrama Sastrtar for ap- 
peant. 

V. C. Seshachartar for SR 





Sundara Atyar J. 

Ayling J. | C. M. A. 184 of r910. 

IQII, September 6. 

Cr. Pr. Code, 8.195—Appeal.from an order of Pr: Small Cause 
Court Fudge—Appellate Bench, cognisance by. ` 

An appeal from anorder of the Presidenc y Small Cause 
Court Judge granting sanction under S. 195, Cr. Pr. Code, lies to 
the High Court and may be disposed of by the Bench taking ap- 
pellate work only as the jurisdiction exercised by the High Cont 
in that matter is appellate jurisdiction and not original jurisdiction 
such as would come within the purview of the judge sitting on 


- the original side.’ 


Hon'ble L. A. Govindaraghava ca and S. Guruswaned 
Chetty for appellant. 


K. Ramanatha Shenot and G. K rishnasami Atyar for respon- 
dent. 
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Abdur Rakim j. 
Spencer J. i S. A. 625 of 1909. . 
IQII, September I1. 
Subrogation—No right of subrogation unless the prior tncum- 
brance ts wholly discharged. 


There is no right of subrogation unless the prior incumbrance 
is wholly discharged. 


K. N. Aiya for appellant. 
cy. Ananthakrishnier for respondent. 





Chief Fustice 

Phillips J. A. S. 210 of 1908, 

I9II, September 13 

Mokhasa granted tn lieu of: service after Permanent Settlement 
“Onus as to right to resumption on the mokhasadar. 


In the case of a mokhasa created by a zemindar after the 
Permanent Settlement for personal service in lieu of wages.the 
onus is upon the mokhasadar to prove that the mókkasa is not 
resumable.: 

T. Rangachari and S. Foriti for aait 


The Advocate-General (P. S. Sivaswami Aiyar), y. Banita 
and: B. N. Sarma for respondent. 





Abdur Rahim J. \ 
Phillips J. 
1911, September 14. J | 
Mulgent ( permanent) lease—Forfetture—Period of grace— 
Reasonableness of the clause—Relief not grantable. 


«S. A. 1073 of 1910. ` 


A mulgent lease provided that rent should be _ paid within 
15th March every year, in default at least within the x 5th June ; 
failing payment even then, the lease should be forfeited and the 
landlord be entitled to recover possession without paying for im- 
provements. The rent was Rs. 176 and odd. Having regard to 
the clause as ‘to improvements, the amount of rent arid the length 
of the period of grace the lower court held that the court had. 
power to relieve against forfeiture. /Ze/d, on appeal, that the 
doctrine of, relief against forfeiture is based on the principle that 
the clause is inserted only.t# ¢errorem and is not intended to be 
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cted upon, and as such the court has no power to relieve when, 
by allowing. a period of Src the parties have expressly indicated | 
that it is not so. + , 
B. Sitarama Rao for appellant, 
; H. Balakrishna Rao for respondent. 


SundaraAtyar J. 


Phillips’ ]. | S. A. 334 of Igr0. À 
IQII, September 15. 





Muhammadan Law—Transfer for consideration— Life estate 
good. e ; 


The provisions of Muhammadan Law do not apply to trans- 
fers for consideration. Accordingly when a husband transfers (in 
consideration of his wife’s dower) property to his wife for her 
life, the grant is effectual according to the intention of the parties, 
neither being invalid nor conferring | an absolute estate on the 
grantee. 

. K. V. Narasimham for K. Ronamah Shenot for appellant. 


K. Narayana Rao and B. Sttarama Rao for respondent. 





a 


Sundara Atyar j. i 

Phillips J. —- | L. P. A. 52 of 1911. 

IQII, September 15. i 

Limitation Act (1908), S. 7— Joint decree-holders one of whom 
18 manager can give discharge. 

Section 7 of the Limitation Act (1908) ole to decrees in 
favour of two people constituting a joint Hindu family one of 
whom is the manager. The manager ofa Hindu family is a 
person who can give a discharge without the concurrence of the 
other members of the family. 

C. V. Ananthakrishnier and P. Gangadhara. Aiya for ap- 
pellant. 

K. Balamukunda Atyar for respondent, 





Sundara Atyar J. 
Phillips J. C. M.-A.-113 of 1910. 
1911, September 20: 
l Appeal cial eee decree after ig decree, g com- 
#ètent : 
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A party is not disentitled from appealing from the prelimi- 

- nary decree because, at the time he files the appeal, a final decrte 

has already been passed im pursuance of such preliminary decree. 
He is not hound to appeal against the final decree. 


K. P. Madhava Rao and K. P. Laxman Rao for appellant. 
K. Narayana Rao and §. Annaz¢ Rao for respondent. ° 
Abdur Rahim J. i 

Sundara Atyar J. | L. P. A. 13 of gtr. ` 

IQTI, September 21. - 3 

_ Limitation Act, Arts. Ss. 7,8, 44—Sale by guardian of two 
minors—One attaining majority—Effect ef—Suit after three 
years. ` ; 

The natutal guardian of two Hinda infants who constituted 
a joint family sold property belonging to them. More than 
three years after the elder of them attained majority but within 
that time from which the younger did, the latter brought a suit 
for the recovery of the property. Reliance was placed upon Art. 
44 of the Limitation Act. 

‘Held by Abdur Rahim J. :—Art. 44 is but an illustration of - 
S. 7 and the provisions of S. 8 are equally applicable to cases 
coming within Art. 44 as within Art. 144 and the younger was 
barred when the elder was. 

Held by Sundara Atyar J. Section 8 has no. aoi 
to cares covered by Art. 44. Section 7 has application | only to 
cases coming witbin articles where time would ran against the . 
mino: but for his minority and not to'a case like this where his 
majcrity is the starting point for limitation. The guardian, 
however, could be taken only as dealing with the individual 
shares of the two minors and the plaintiff could 7 recover only bis 
own share in the property. 

5. Varadachariar for appellant. 


The Advocate-General (P. S. Sivaswami Atyar) for respon- 
jent. 


—— 


Chief Justice. 
Spencer J. Ap. 227 of 1905. 
IDII, September 19 & 21. 


Void contract—No ratification possible—A henation: by natural 
gardian while thive was a “certificated guardian— estoppel swg 
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cause of actton—Knowled ge—No estoppel against express provision 
of statute—Expression of intent creates no astoppel—Costs— - 
Separate defence. * 

A void contract cannot be matified. Where there isa certifi- 
cated guardian the natural guardian. has no ‘right to alienate 
the: ward’s property. 

There gan be no estoppel in iow) of‘one who knows the 
‘truth. ye 
Estoppel is only a rule of evidence aud does not give rise to 

a cause of action. There can be no estoppel against an express 
provision of a statute. 

Anexpression of what one wishes: or hopes to do in the 
_futnre,e g. intending to pay his debts, does not give rise to an 

estoppel. 

S. Srinivasa Atyangar for appellant. 

T. Rangachartar and C sS. Venkatachart for respondent. 





Sundara Atyar J. 
© Phillips}. S. A. 279 of 1910. 
_- 1911, September 21. À 


Alienation to defeat crediters—No ‘defence even tf considera 
tion paid. 

Conversion by alienation of one’s property into cash so as to 
place it beyond the reach of one’s creditors is fraudulent as 
against them and is voidable by them. In such a case it is no 
defence to say that consideration was paid. 

M: B. Doratswami Aiyangar for appellant. 

` Kundu Paniker for respondent. ` 


m 


Sundara iir j. i ; 
Phillips J. | S. A. 40 of t910. 
1911, September 21. 


Limitation Act, S. 20—A gents clerk cannot make*a valid 
part payments 
Even assuming a trustee in bankruptcy can » make a valid 
part payment so as to save limitation, his clerk has no power to 
make any such valid payment. 
C.V. Anontakrishna Atyar for appellait 
T. R, Krishnaswami ‘Aiyar for respondent. 


a 


$i 

Abdur Rahim J. 

Spencer J. C. M.S.A. 45 of 1910. è 

LOI, September 27. 

C. P. C:, S..48—Fraud of one of the Fudgment-aiors Whe 
ther the whole decree is kept alive. 

Per Sundara Atyar J.:—UnderS.148, CPL. the fraud ofone 
of several judgment-debtors keeps the decree alive only against 
the judgment-debtor guilty of such fraud and not as against all 
the judgment-debtors. 

Per Phillips J:—When the decree is joint, the fraud of one 
of the judgment-debtors keeps the decree alive against all. 


¥. L. Rosario for appellant. 
C. V. Anantakrishna Aye for respondent. 


Abdur Rahim J. ee ae 

Spencer J. ` C; R. Ps. 20 &c. of rg10. 

1g11, September 28. J _ . 

_Company—Inducing to become shareholder by [raud and mis- 
representation— Delay in, repudiating contract after knowledge— 
Effect of. 

Delay in repudiating the status of a shareholder after one 
becomes aware of the fraud and misrepresentation by which he 
was induccd lo become shareholder is a bar to getting rid of the 
liability as a shareholder. 

S. Seilur and V, Ramaswami Atyangar for petitioner, 

The Advocate-General (P.S. Stearwamt Avyar) and Z. Rama- 
chandra Row for respondents. 





Abdur Rahim Jj. ae i 
Phillips J. | S. A. 1616 of t909. j p 
1911, September 28. - : AE 


Limitation Act, Art. 29—Suit for refund of value of attached 
property sold by other fenhen in E: ‘of their decrees ce 
stranger. 

‘The article of the Litidta tion Act which is applicable to.a suit 
brought by an attaching ereditor for the recovery of the value 
of property attached and sold at the instance of other people on 
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the ground that the latter had no right to attach the said pro- 
perties as they did not belong to their judgment-debtor but on 
the other hand belohged to his judgment-debtor is Art, 29 and 
not Art. 120. l 


K. V. Krishnasamy Azyar for appellant. 
K. Ramachandra Atyar for respondent. 


° , : . 
—— . 


Abdur Rahim J. 
Phillips J. } S. A. 1499 of 1909. 
IQII, September 28°) 


Trespass—Mandatory injunction. 


Per Abdur Rahim J.—In a suit for mandatory injunction to 
pull down a building erected on plaintiff's site, the court ought, as 
a rule, to direct the injunction to issue when it is found that the 
defendant has so trespassed on the piaintifi’s land. There is a 
material difference between cases of trespass and casés of distur- 
bance of easements or natural rights. l 

Per Pillips J.:—Even in cases of trespass, when the injury by 
allowing the trespass to continue is insignificant to the plaintiff 
while the injury to the defendant, if the injunction is to issues 
would be very great, the court may properly refuse mandatory in- 
junction and grant only damages instead. 

C. V. Anantakrishna Atyar for appellant, 

C. S. Venkatachari for respondent. 





Sindara Atyar Jey. 

Phillips §. S. A. 272 of 1910. 

I9II, September 28. 

Suit for ‘compensation Jor wrongful attachment— Malice— 
Dama ke—Proof of and necessity for. 


A suit for compensation for improper attachment before attach- 
‘ment ‘will not lie without proof of malice. Making reckless 
allegations against the judgment-debtor with a view to prevent 
him from deferring payment as he had done on previous occasions 
is sufficient proof of malice to sustain the action -for compensa- 
tion. The special damage which is said to. be of the gist of stch 
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actions is not necessarily proved peeuniary damage. Allegations® 
- and acts that must necessarily affect the credit and reputation”of 
the judgment-debtor are sufficient evidence of damage. 


A. Kyrishnasamy Aiyar for appellant. 
T. K. Govinda Aiyar for respondent. 





Abdur Rahim J. 


IQII, September 29. <- C. R. P. 316 of 1911. 


Striking off defence for not appearing to be examined as witness 
—Interlocutory order without jurisdiction—Charter So S.15—Ln- 
terference under. | 


There is no provision of law by which a court can strike off 
the defence of a defendant who has failed to appear before the 
court in pursuance of an undertaking given by him so as to 
enable the other party to examine him as a witness. 


The High Court has power under the Charter Act to set aside 
interlocutory orders passed without jurisdiction or with gross 
irtegularity, though it may not have such power under Š. 622, 
C. P. C. 


Abdur Rahim J. 


igi, September 29. C. R. P. 217 of Eai 


Parties—Suit for specific perjormance of contract of sale by the 
father—Sons proper parties, when possesston also ts sought for. 


In a suit for specific performance of a contract of sale by a 
. Hindu father the sons are proper parties when there isa claim 
for possession also in the suit. 


A. Ramachandra Azyar for petitioner. 
B. Sitarama Rao for respondent. 





Abdur Rahim J. } | C. R. P. 275 of T 


I9I1, September 29. 


Summary suits for rent—Not suits of small cause nature— 
C.P.C., S; I02, 
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¢ Summary suits for rent under the Estates Land Act are not 
sutts of a small cause nature within the meaning of S. 102, 

C. P. C., so as to pteclude the filing of second appeals. Sch. II, 
Art. 44, of the Provincial Small Cause Courts Act, takes them out 
- of the category of suits of small cause nature, l 
"V, Ramesam for petitioner, 
S. Srinivasa Atyangar for respondent. 


Abdur Rahim J. ; 

Spencer J. | C.M. A’s 150 and 151 of r910. 

IQII, October 3. 

C.P.C., S. 60, Cl. (2)—Atachment of right to future main- 
tenance— Whether crops of lands allotted for maintenance can be 
attached. : 

If land bė given for maintenance, the land and its crops are 
attachable in execution of a decree against the maintenance- 
holder, being her property, and are not within the rule that a 
right to future maintenance caunot be attached. 

C. Krishnamachartar for appellant. 

T. R. Venkatarama Sastri for respondent. 





Abdur Rahim J. 


Spencer J. } C. M. A. 216 of rgro. 
1911, October 4. 


Estates Land Act—Remand Order—No appeal agatnst. 


No appeal lies against an order of remand made on appeal 
in a case under the Estates Land Act. 


S. Ramaswamy Atyar for appellant. 
R. Rangaswamy Atyangar for respondent. 





Sundara Aryar J. 

Phillips J. Cr. M. P. 44 of r911. 

1911, October 4. 

Sanction—Prima facie evrdence—Grant of, on the ground that 
statements might be proved to be false. f 

In a case where sanction was granted against a witness for 
perjury in respect of some statement of his on the ground that the 
applicant (the accused in the previous case) might be able to 
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prove them false (no evidence having been let in for the defence) ® 
_ their Lordships held that.the sanction was not properly grant- - 
ed, The’ court cught to grant sanction onl? when the court 
finds that there is prima /acce evidence and not merely on a 
possibility of conviction. 


B. Sttara@ma Rao for C. V. Anantakrishna Atyar “fe 
appellant. 


Respondent unrepresented. 


—_-— 


A T Rahim j. 

Spencer J. i C. M. A. 41 of r910. 

I9Ir, October 4. > 

Decree tn morigage suit—Constructjon—“ Do pay”, meaning 
of—Whether personal liability created—S. 90, T. P. Act. 


If the decree directs that defendant ‘do pay’ the decree 
amount, it imposes a personal liability on the judgment-debtors, 
even if it be a mortgage decree. Wherea mortgage decree gives 
concurreut remedies both against the person and against’ the 
property, execution can be had against both and in sucha case 
it is not necessary to resort to.S. 90 of T. P. Act. Such a decree, 
though irregular as not being in conformity with the. forms in 
the Civil Procedute Code, is binding if not corrected on appeal. 


C. V. Ananthakrishna Azyar for appellant. 


T. Rangachariar and A. Ramachandra Atyar for respondent: 





Sundara Atyar J. i 
Phillips J. S. A. 478 of 1910. 
1911, October 6. 


Pronote—Construction acknowledgment. 

A document which is styled a promissory note and which 
contains an undertaking to pay is not the less a promissory note 
because it contains an acknowledgment of liability and it ought | 
not to be construed as an acknowledgment. 

The Advocate General (P.S. Sivaswamt Atyar), T. R. Rama- 
chandra Atyar and T. R. Krishnaswani Atyar for appellant. 


K: V. L. Narastmham aud K. N. Gopaul for respondent, 
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Sundara Atyar J. 

e Phillips J. | S. A. 477 of 1910. 

Igit, October §. ) 

Estoppel—-Decree in favour of creditor against debtor and the 
debtor's indemnt fier—Subsequent sutt by debtor against tndemnt- 
fiev—Estoppel against endemnt fier. 

If A agrees to pay B's debts due to Cand C sues both 4 
and 8 and gets a decree against them which B pays, then in.a 
suit by B against A that judgment conclusively estops 4 from 
adducing evidence that the debt was paid to C before the prior 
suit. The same will be the result if C sues Z alone and B 
gives notice to 4 of the action and judgment is given against B 
after a fair contest. 


T. V. Seshagirt Atyar for appellant. 
N. Rajagopalachartar for respondent. 





Sundara Atyar J. = aud í 
Phillips J. C. M. P. 1388 of 19m9. 
I9II, ee 6. 


` Tout, definition—Lower Criminal Courts not Subordinate to 
District Fudge. 

The fact that a person would take clients to vakils and 
Teceive remuneration from clients will not make him a tout. In de- 
elaring one atout the District Judge is not entitled to publish his 
name in the lower criminal courts of the District as those courts 
are subordinate not to the District Court but to the Sessions 
Court. 

y. PE Aryar for petitioner. 


Pleadership Board unrepresented, 
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Forfeiture—Landlord and Tenant os be 
Inam—Resumption—Extinguishment of incum brances we 


Landlord and Tenant—Forfeiture for rent ie a 


Legitimacy—Marriage—Proof—Presumption x oe 


Madras Regulation VI of 1831—Iném—Resumption Ms 
Mahomedan Law —Transfer intien of dower— Effect of va 
Marriage—Presumption—Proof—Legitimacy T E a 
Mesne Profits—Asseasment of—Deduction of public taxes o 


Mortgage—Redemption suit—Application by mortgagorto sell., 





Priority—Estoppel of prior mortgagee - an ve 
Mortgage suit—Onns of proof of title to mortgage .. . o 
Onus—Mortgagor’s title to mortgage aw. * “s 





Mesne profits—Assessment of T u . 
Presumption—Marriage—Proof—Legitimacy RA a 
Redemption suit—Application by mortgagor to sell s 
Service of summons—Foreign territory .. T E 
Specific Relief Act, S. 42, Proviso—S. 539, C-P.C., Scheme suit 
T.P. Act, S. 51—Bona fide purchaser's right to improvements ., 


m——— S9. 92, 93—A pplication by mortgagor to sell., > 4... 


vn e 


NOTES OF RECENT CASES. 
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Sundara Atyar J. 

e Phillips J. ) S. A. 477 of 1910. 

IQII, October 6. 

Estoppel— Decree in favour of creditor against debtor and 
debtor's indemntfier—Subsequent sutt by debtor against indemnt- 
fier—Estoppel against indemnifier. 

If A agrees to pay B's debts due to Cand C sues both A 
and B and gets a decree against them which B pays, then in a 
suit by B against A that judgment conclusively estops Æ from 
adducing evidence that the debt was paid to C before the prior 
suit. The same will be the result if C sues B alone and B 
gives notice tod of the action and judgment is given against B 
after a fair contest. 

T. V. Seshagiri Acyar for appellant. 

N. Rajagopalachartar for respondent. 





Sundara Atyar J. 

Philips J. C. M. P. 1388 of 1910. 

I9II, October 6. 

Tout, definttion—Lower criminal courts not subordinate to 
District Fudge. 

The fact that a person would take clients to vakils and 
receive remuneration from clients will not make him a tout. In de- 
claring one a tout the District Judge is not entitled to publish his 
name in the lower criminal courts of the district as those courts 
are subordinate no! tothe District Court but .to the Sessions 
Court. 

V. Purushothama Azyar for petitioner. 

Pleadership Board unrepresented, 





Abdur Rahim J. 


Spencer J. C.M. A. 45 of t910. 
I9Ix, October o. 


Guardian S Wards Act—Summary proceedings or otherwise 
Fudge bound to come to deczston. 
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Proceedings under the Gindi and Wards Act for the aP- 
pointment or removal of guardians are not summary and the” 

` court cannot decline to take evidence. At all events, whether the 
proceedings are summary or not, thecourt ought to come to some 
conclusion on the materials before itand cannot say that it would 
not determine whether the natural guardian is mismanaging and 
whether, under the circumstances, a new guardian cught to be ap- 
pointed until in a properly framed suit the mismanagement is 


established. E 
The Advocate-General (P. S. Stvaswami Atyar) and S. Vara- 
dachartar for appellant. e 


C. V. Anantakrishnter for respondent. 





Abdur Rahim J. 
Spencer J. C. M. A. 183 of roro. 
1911, Oetober, 10. 


Order XLI, r. 6—" Recorded” — A ptal. . 

‘On an application under Order XLI, r. 6, to direct the decree- 
hoider to furnish secarity, the court made no order but simply 
“recorded” the petition. eld: that sucha disposal was not 
warranted by the code, and also that an appeallay from such a 
disposal as a matter relating to execution. 

y. Nagabhtishanam for appellant. 
K. V. L. Navasimham for T. Prakasam for respondent. 





Sundara Aiyar J. 
Phillips J. S. A. 473 of 1908. 
1911, October 10. 


The fact that the inamdar who had given a lease to another 
got the lease cancelled during the middle of the Fasli and became 
the landlord after cancellation will not entitle him toissue patta 
for rent for the period prior to the cancellation. 

I. Krishna Rau and T. V. Gopalaswamt Mudaliar for 
appellant, 

Joseph Satya Nadar and S. Muthia Mudalrar for respondent. 





Sundara Atyar J. 
Pahsilitps J. . S. A. 248 of 1910. 
1911, October 13. 


_ Estoppel—Fudgment in suit between pines ie eae. 
sing in suits between strangers or parties and strangers. 


! 


oo 
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In 4 suit between -the Agraharamdars aud the Berikais 


e . . 
- (Service tenure holders) it was held that the lands belonged to the 


latter and not the former. The Government subsequently resum- ° 
ing the Service Inam the ‘Agraharamdars brought a suit for a 
declaration of their title against the Goverument. 

, Held: in the face of the judgment in favor of the Berikais, it 
was not open to the Agraharamdars to contend that the land did 


- not belong fo the Berikais. When there is a conclusiveedecision of 


a court of law upon a question exclusively. relating to two people, 
it is not open either to the parties tothe suit or strangers to ques- 
tion the correctness ofesuch decision in an action between either 
of the parties and a stranger. 

P. Narayanamurtht for appellant. 

S. Swaminathan for the Government Pieader for respondent. 





Sundara Atyar J. à - 

Phillips j. } S. A. 714 of 1910, 

1911, October 13. 

Possession for 11 years and abandonment—Title in netther 
party—Plaintiff cannot succeed. 

Where plaintiff was in possession of a site for 11 years and 
then abandoned it and the defendant began to occupy it 
some years after, and both parties were found not to have had 
any other title :—Æ ele that plaintiff cannot succeed on the 
strength of his former pessessory title as he abandoned the same 
and the possession vested then in law in the real owner. 

V. Purushothama Adyar for appellant. 

T. M. Krishnaswami Atyar for respondent. 





Sundara Atryar j. ; 
Philips je- } Cr]. M. P. 313 of rorz. 
1911, October 16. 


Cr. P. C., S. 526—T7; ransfer—No bras but reasonable appre- 
henston tn accused’s mind— Ground for transfer. 
Even though a Magistrate may not be biassed against au 


accused, yet if his acts have created -in the accused’s mind an 


apprehension not unreasonable that he will not have a fair and 
impartial trial, a transfer is desirable. . 

V. Rama, Das and N. S. Narastmhachart for petitioner. 

P. K. Grant for the Publit Prosecutor for the Crown, 
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Sundara Azyar j. 

Spencer J. S. A. 255 of I9I0. 

I9II, Ostober 17. 

Aliyasantana family—Presumptioh of partition. 

When for all that ‘is known four branches of an Aliyasantana 
family are found living separately in exclusive enjoyment of pro- 
perty in the possession of each for over 100 years, the presump- 
tion is that they are divided in interest and the ontts is on the 
party who sets up non-division in interest to prove that it is so. 


B. Sitarama Rao for appellant. 
KK. Narayana Rao for respondent. 





Abdur Rahim J. 
Phillips J. | C. M. A. 135 of 1910. 
1911, October 17. 


Act XXXV of 1858, S. 3—Relative—Ri ght to apply. 


A Hindu lunatic’s deceased husband’s step-sister’s husband 
is a relative within the meaning of S. 3 of Act XXXV of 1858 
entitled to apply for the institution of an enquiry into the matter 
of the lunacy. 
_ M. B. Doratswam? Atyangar for appellant. 


K. V. Venkatarama Atyar for respondent, 





Benson J. 
Abdur Rahim J. } S. A. 180 & 817 of 1910. 
1911, October 18. gi í 


Hindu Law—Family debt—Decree against manager—No de- 
scription as manager —E fect of. 


It is settled law that a decree obtained against a person 


—— 


who isyreally the manager of a Hindu family for a debt binding ` 


upon the family is binding upon the other members of the 
family. The fact that the manager is not described in the case 4s 
thanager will not make it the less binding if in fact he was so, l 
S. Srinivasa Aiyar for appellant. 
The Advocate-General (P.S. Sivaswami Atyar) fòr respondent. 


ee 
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Benson J. 
e Rahin j. S. A. 468 of 1910 
- 1911, October 19. 
Hiudu Law—Adoption by widow with sons assent—In- 
validity of. 


. An adoption made by a widow with the assent of her decea- 
sed adopted son is invalid. Itis not necessary that an assent of 
a sapinda should be acted upon at once but the death ofa per- 
son who assents operates as a revocation of the assent and an 
adoption made after such death, which is not approved of or 
dissented from by the’sapindas existing at the time, is invalid. 


The Advotate-General (P. S. Sivaswami Atyar) for appellant. 


T. R. Krishnaswami Atyar and K. B, Ranganada Atyar 
_ for respondent. 


© 


> 


Benson J. 

Abdur Rahim | C. M. A. 59 of 1908. 

IQII, October 19. 

Estoppel—Execution—Agreements in—Enforceability in exe- 
cution. l 

Contracts made between parties to the decree in the course 
of execution and relating to the execution of the decree, 
agreeing to pay in execution some money, etc., in addition to or 
in substitution for the original decree, are binding upon them and 
are enforceable in execution, especially if they have been acted 


upon, é. g., by payment of a portion of the money, and they estop 
the judgment-debtor from contending thereafter that such agree- 
ments are enforceable only in a separate suit. 


T. V. Seshagiri Atyar for appellant. 
L. A. Govindaraghava Atyar for respondent. 


——— 


Sundara Atyar J. 

Spencer J. O. S. A. 31 & 32 of 191r. 

IGII, October 20. 

Guardian & Wards Act—Minor motherless dau Lhter — 


Welfare of minor primary RULEEOI DE TOES ignored in favour 
of maternal relations. 
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. The welfare of the minor is the primary consideration in ẹ 
applications for guardianship under the Guardian and Wards 
‘Act, and even legal rights such as those. of a father, asin this 
case, will be ignored if, under all the circumstances, the enforce- 
ment of such legal rights will not be consistent with the 
welfare of the minor. . 


T. Ethiraja Mudaliar for appellant. 


M. N."Doraiswami Atyangar for respondent. 





Sundara Aŭyar J. . 
Spencer j. S. A 514 of rgro. | 
IQII, October 30. 


Madras Act V of 1884, S. 64, Cl. (3)—Construction of. 


A mittadar owning also the kudivaram and who leases aie 
land to another for a certain rent annually is liable to pay the 
tax calculated on the amount of his lease and not on the 
amount of the melvaram payable on neighbouring lands of 
similar description, as there is a merger of kudivaram and 
melvaram. Ps ie 

T. M. Krishnaswamt Atyar for appellant. 


S. Swaminadhan for the Government Pleader for respondent. 





Sundara P J. | 
Spencer J S. A. 499 of T910. 
. 1911, October 20. ` | 


Sale for benefit of minor—Not a void transaction. 

If a minor was only a beneficiary under, and not a contracting 
party to, a sale which is in the name of a minor, the sale is good 
as at the most the property only of the minor will be liable for 
any objection under .the contract. Iu ali cases’ of sale to’ 
a minor, where contractual obligations flow therefrom or where 
there was an agreement by the minor, the sale is void. : 

[S. A. 881 of 1909 followeà.] 

K. R. Subramania Atyar for appellant. — 


K. Parthasarathy Atyangar for respondent. * 





wey 
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© Sundara Atyar j. | 
e Spencer J. 

I9II, October 29, J, 
Lasement—Ri ght of way—Obstruction by ratsing a wall 3 feet 
high. : i 
A wall three feet high across a way is a substantial obstruc- 
tion and the fact that the plaintiff can easily scale over the wall 
in order to repair his wallis no ground for refusing*a man- 
datory injunction. 

K. Bhashyam for appellant. 

K. Venkatrama Adyar for respondent. 


ets 


S. A. 768 of 1910. 


an J } C. R. P. 314 of rgr0. 

Representative sutts— Death of original platnti'ff—Others re- 
presented may be permitted to continue sutt 

There is nothing to prevent the court from bringing on 
record, in suits under S. 30, C. P.C., when the parties that 
originally instituted the suit are dead, other persons who were re- 
presented and who are desirous of being brought on record as 
party plaintiffs and of continuing the suit. 

S, Srinivasa Atyangar and Muthia Mudaliar for petitioner. ` 

S. V. Padmanabha Atyangar for respondent. 


Benson J. 
Spencer j. i - S. A. 495 of. 1910. 
1910, October 23. 


Otts—Right of pre-emption—Not available as a defence. 

A right of pre-emption under an otti mortgage is not availa- 
ble as a defence in a suit for redemption by the vendor from the 
mortgagor. 

G. S. Ramachandra Atycr for appellant. 

K. P. Laxman Rao for respondent. 


Benson J. 
Spencer J. S. A. 708 of r9r0, 
TOI1, October 25. 


Conditional adischarge— Mortgage discharged by pro-note, 

A has a mortage on the property of B. B sells a portion of 
the property to C asking him to discharge the mortgage. C 
gives a pro-note to Æ and discharge is endorsed on the mortgage 
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bond. Heid notwithstanding, that the discharge was only a corm 

ditional discharge and it is open to A to sue. on. the mortgage 

whey payment is not made on the p1®- “note.” se 
Nagabhushanam for appellante * a 
T. Ramachandra Rao for respondent. . 





: Benson j. ee 7 
-. Spencer J. } S. A. 718 of 1910.. 0.  *- 7% 

1910, October 25. 

Construction—Sutt for declaration of righi: Lo attach A’s Share 
— A’s sows share not included. ~ 8 : 

In a suit by a creditor for a declaration “that his 
judgment-debtor’s share in the family property (the family con- 
sisting of his father, brothers and- son) is Hable for his debt, the 
declaration is to be restricted to strictly his: share and onght not 
to be extended so as to include the share of-his minor. son. 

_ _V.C. Sesachari for appellant. 
Pee F. Purushothma Atyar for respondent. 





j ‘Benson Te ae es a ; 
€i Spencer je ` at §. A. 722 1910. 
1910, October 25. 
; Amendment—Cause of action—Surt for" delivery | of tucciunts. 
In a suit for delivery of accounts on the footing that the 
defendant was the servant of the plaintiff and the accounts were 
plaintiff's though maintained by the defendant: Held (1) that the 
suit as framed is maintainable; (2) also that the plaintiff ought 
to be allowed to amend the plaint by including a claim for the 
amount due upon the accounts. 
V. C. Seshachariar tor appellant. 
iE Madhavan Natr for resnondent. 


, 





Spencer J. , sie . 
1911 October, 26. } C. M. P. 2088 .of 1981. 


Security for cosis—Reviston petition under S. 115 —Practice. 

It is not competent for the court to order: security for costs of 
the respondent in a C. M. P. tinder S. 115, C.P. C. 

V. Purushothama Atyar for petitioner. 

A. Krishnasamy Atyar for T. Subrahmanta Ayar for `res- 
pondent. r . i PASUS eti - 


vow 


ee 
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NOTES OF RECENT CASES, 
; ness 
o Abdur Rahim J. 

Sundara Atyar, | S. A. 949 of 1910. 

1911, October 31. ' l 

Hindu Law— Marriage of orphan girl by her maternal uncle 
—Paternal grandfather and paternal uncle giving up guardian- 
ship'—Marriage expenses. 

When the paternal grandfather and paternal uncle practi- 
cally gave up, their tight to the guardianship of an orphan Brah- 
min girl who remained with her maternal uncle for some years: 
Held that under the circumstances the maternal uncle had a right 
to perform her marriage at the marriageable age against their 
wish that the marriage should be performed later at their house 


and entitled to recover from their family properties the marriage 
expenses. 

C. V. Anantakrishna Atyar for appellant. 

S. Srinivasa Atyar for respondent. 


Abdur Rahim J. 

Spencer J. C.M. P. 2034 of 1909. 

1911, October a 

Ganjam and Vizagapatam Agency Rules 18, 20— Summary 
dismisal—When will High Court interfere. 

Though itis true that when summarily dismissing an ap- 
peal under Rule 18 of the Ganjam and Vizagapatam Agency 
Rules the Agent is not bound to write a judgment yet unless he 
Agent has dealt with the questions arising in the case properly in 
which case the Agent may be entitled to dismiss the appeal sum- 
marily, the High Court can ask him to review his judgment. 

T. Rangacharz for appellant. 

C. R. Tiruvenkatachart, T. Narasimhachart and S. V. Pad- 
manabha Atyar for respondent. 








Benson J. 

Sundara Atyar J. \ S. A. 824 of 1910. 

IQII, November I. 

Sale certi ficate—Mistake—E vidence— Admissibility of. 

A party is entitled to show that the sale certificate on 
which he sued contained a mistake as to the date of the docu- 
ment the right in which the plaintif bought in court auction. 

[Palantappa v. Shadagopa * followed.] 

M. Subramania Atyar for appellant. Eee 

K. V. Ktrshnaswam? for respondent. 


sooo oa 
(I91t) M. W. N. 133 
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Benson J. 

Sundara Atyar J. } S. A. 1039 of t910. , 

I9II, November i. ° 

Deed—Construction— Use of words ‘ Katiom? ‘ Fenmashandy? 
and Anubhavam, 

A document which states that the land was given orginally 
as kanom and that the grantee shall be janmashandy and ‘shall 
perform his duties and enjoy the land is not necgssarily to be 
construed as giving a perpetual occupancy right even if the re- 
ceipt for money states it to be for the anubhavam of the grantee, 
unless there are express words conferring such a right. 

F. LA Rosario and T. R. Krishnaswami Azyar for appellant: 

C. N. Ananthakrishna Azyar for respondent. 





Benson J. 

Spencer J. | S. A. 755 of 1910. 

1911, November 7. ° 

Suit for declaration of title—Limitation Act, Art. 120—At- 
tachment and sale—Hach gives a distinct cause of action—Not barred 
af within 6 years of sale: 

A suit for declaration that a court sale is not binding as the 
property belongs to the plaintiff and not to the judgment-debtor 
is not barred because more than six years have elapsed from the 
date of attachment. Attachment gives a cause of action; and 
so also does the sale. But the latter is a fresh cause of action dis- 
tinct and different from the first and providing a fresh starting 
point for limitation. 

The Advocate-General (P.S. Sivaswamt Aiyar) for appellant. 

L. A. Govindaraghava Atyar for respondent. 





Benson J. 
Sundara Atyar J. | S. A. 252 of I9I0. 
rg11, November 8. 


Sale for water-cess—Incumbrances swept away. 

A sale for arrears of water-cess conveys title to the purchaser 
free of all incumbrances. Water-cess stands on a different footing 
from arrears of income-tax, &c., being*publicirevenue and a first 
charge on the land. 
C. S. Venkatacharé for appellant. - 

K. N. Atya for respondent. 


matarme 


: 
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» Benson J. 
o Sundara Aryar J. } C.-A. 540 of 1910. 

1911, November, 9. 

Malabar Tenants Contpensation Acd—Contracts restricting 
right to make improvements and contracts restricting amount of 
Compensation clatmable, difference between. 

‘A contract before 1886 by which a kanomdar undertook not to 
claim more than Rs. 25 as compensation for improvemefits effect- 
ed by him (his right to remove the improvements if worth more 
not being taken away) is not a contract which restricts the making 
of improvements but oxly one restricting the amount of compen- 
sation that can be claimed and is therefore not saved (impliedly) 
.by the Malabar Tenants’ compensation Act, S.19, 

F. L. Rosario for appellant. 

Kundu Pantkar and C. V. Anantakrishna Atyar for 
respondent. ° 


— 


~ 


Benson j. yoi 
Sundara Aiyar J.. | S. A. 475 of Toro. 
1911, November yo. 


Foreign Fudgment against partnership—Sutt upon— Partner 
not individually served and not appearing. 

A foreign (Singapore) judgment against a partnership (pre- 
sumably under Order 48-2, Judicature Act) cannot be the basis of 
a suit in the British Indian Court against a partner who was not 
individually sued and who did not appear. Such a judgment does _ 
not contain or involve a direction to pay personally and on the 
analogy of suits under S. 30, C. P. C. (1882), and suits against 
the manager of a Hindu family, is executable only against the 
property of the partnership. 

C. V. Anantakrishna Atyar for appellant. 

S. Srinivasa Atyangar for respondent. 





Abdur Rakim J. \ C. R, P. 543 of 1910. 


1911, November Lo. 
Negotiable Instruments—Payee wrongly named by mistake— 
Evidence admissible to show mistake—S. C. Court can inctdentall yo 
. rectify mistake and grant relief. 
Evidence ig admissible to show that the payee’s name in 
a negotiable instrument was wrongly entered instead of plain- 


tiff’s name by mistake ; and a Small Cause court can while giving 
e 
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the main relief incidentally grant rectification of the docu- 
‘ment, [Subba Narayana v. Ramasamy * distinguished. 63 
American Decision 609 followed.] ° A 
P. S. Subrananta Atyar for petitioner. 
Respondent zot represented. 


Wallis J. 
t911, November 10. } Cri. Appeal 363 of r9rr, 


False evidence out of fear—Conviction for—Legajity of. 

The fact that a person gave false evidence out of fear of 
the Police Inspector does not make him qny the less guilty of 
giving false evidence. 

Percy Grant for the Public Prosecutor. 

C. Kunht Raman for accused. 








“Benson J. K 
Sundara Atyar j. s | S. A. 733 of 1910. 
1911, November 14. 


Religious Endowment—Co-Urulans—Parties to suits for re- 
dempiion—Karar authorising institution of suits by onë not- 
withstanding. 

The fact thata Karar between the Uralans of a Devaswom 
provides that they are to managé the Devaswom by turns, and that 
each man during his term may institute suits, does not in law 


enable the uralan in management to sue by himself without 


making the other Urulans parties for the redemption of the 
Dzvaswom properties outstanding on kanom, 

K. P. M. Menon for appellant. 

Kunjunnt Natr for respondent. 


Abdur Rahim J. ; 
Spencer J. jema. 120 Of IQI0. 
rg11, November 15. 


Sub-morigage of mortgage decree—Application for execution of 
mortgage decree—Decree for sale on his suit on sub-morigage. 

The sub-mortgagee of a mortgage decree who gets a decree 
for sale in a suit upon his sub-mortgage is in the position of an 


attaching decree-holder of another money decree and can apply 
for execution of the decree mortgaged to him. 
C. V. Anantakrisna Atyar for appellant. e 
K. Ramachandra Atyar for respondent. 
I. (1906) I.L.R. 30 M. 88. 
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e Benson J. l 
. Sundara Atyar J. i S. A. 775 of IgIo. 

rg11, November 15. 

Stridhana grant—Muhammadans governed by Marumakka- 
tayam law and Muhammadan law—Difference between. 

The customary incident of a Stridhana grant toa Maru- 
makkatayam Mopla at the time of his marriage by which, on 
divorce,the grant becomes void, cannot attach to a grant toa 
Mopla governed by the Mahomedan law. The reason of the rule 
viz as by the marriage the family of the woman which is otherwise 
bound to maintain her is relieved of the charge during the marri- 
age but as soon as*the marriage ceases is again bound to 
maintain her it is only reasonable that a grant for main- 
tenance should be void as soon as the Taward’s duty of main- 
taining revives and that of the grantee ceases obviously 
does not apply to Mahomedans governed by the Mahomedan 
Law. i . i 

Ryru Nambzar for appellant. © 

Respondent zot represented. 


Benson J. 

Sundara Atyar J. S. A. 1782 1910. 

1911, November 16, 

Sutt for specific performance — Subsequent Vendee—Decree, 
frame of. 

In a suit for specific performance the subsequent vendee with 
notice of the contract isa proper party; and the decree to be 
passed is to direct him to convey the property to the plaintiff; but 
having regard to the practice in this Presidency of directing the 
vendor alone to convey, with a declaration that the conveyance 
in favour of the subsequent vendor is not binding on the plain- 
tiff, and the complications that any attempt to interfere with the 
decree with the iower Courts would involve, their Lordships 
declined to interfere with the decree. l 

T.M. Krishnasami Atyar for appellant. 

T.R. Ramachandra Atyar for respondent. 





Benson J. 

Sundara Atyar J. } S. A. 1327 of IgIo. 

I9I1, November 16. 

Landlord and Tenant-—Patia— Rent to be delivered to third 
party—Right to trees. 

Rent is rent, though it is to be delivered to a third party 
and batta is received on such delivery from such third party; 
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and it may be properly entered in the patta (here it was ay 
tender of jack fruit to be delivered at the gee Mutt 
` at the Guru Pooja). 

‘Under the Estates Land Act, it is for id landlord to make 
out that he is entitled to any kind of trees by reason of any con- 
tract or custom, and a right cannot be taken as established by 
mere implications and inferences from facts such as that rent is 
paid for them. 

S. Muthia Mudaliar for appellant. ` 

G. S. Ramachandra Atyar for respondent. 


Abdur Rahim, J. C. R. P. 741 to 743, 
1911, November 16. of 1910. 


Limitation—step-in-aid of executton—A pplication for exe- 
cution by oral transferee of decree—Unavailing. 

An application for execution by, an oral transferee of a 
decree which can under no circumstances be recognised for 
the purpose of execution, is not a step-in-aid of execution so 
as to save limitation. 

T. M. Krishnaswam? Atyar for petitioner. 

Venkatramana Atyar, for respondent. 

_ 


Benson J. 1 
Sundara Atyar J. J S. A, 129 of 1910. 
{o11, November 16. 


Misdescription of property in sale proclamation and sale 
certificate—Purchaser pending attachment not affected by attach- 
ment unless property dtdentifiable or purchase with knowledge of 
mistake. 

Whatever beithe effect of the absence of a proper attachment 
as between the judgment-debtor and the purchaser in execution, 
as between the purchaser in execution and a third party 
purchasing the property from the judgment-debtor pending the 
attachment, the latter is not affected unless the description of 
the property attached and sold is sufficiently specific for the 
purpose of identification, or unless it is proved that he was aware 
of the mistake when he made the purchase. 

M. Subrakmania Atyar for T. V. Gopalasamy Mudatiar, for 
appellant. 

S.: Muthia. Mudaliar for respondent: 





Sundara’ Adyar J. S. A. 1714 of t910. 

Igit, November 17. 

Gadaba servite—Hereditary Village Officers Act—Not within. 
The Gadada service is not .an office coming within the 
Hereditary Village Offices Act of 1895. It is a purely personal 


service unconnected with any public duty. 


Benson . ! 


S. Sritivasa Atyan gar for appellant. 
V. Ranesam for respondent. 





Spencer J. 

1911, November 21. 

Hindu Law—Guft by uncle to niece—Validtey of. 

It is permissible under the Hindu Law for the undivided 
brother of the father of a gitl to make a gift of a sniall portion 
of the family immoveable property under the circumstances that 
would have justified her father in making the same and such 
a gift is not open to question by the sons of the donor. 


M. D. Devados, for appellant. 
T. R. Ramachandra Aryar for respondent. 


Sundara Azyar J? l ee 
. A. 534 of 1910. 





Rahim, J 

Ig11, November 22. 

Limitation Act, Art. 178—(1877)—S. 273, C. P. C. (1882)— 
S. 144, C. P. C. (1908). ; 

Where the holder of a decree in a suit attaches a decree in ` 
the same court which is in favour of his judgment-debtor, there 
is no stay of execution occasioned by the attachment and an 
application for executing the attached decree isa step in aid of 
execution though execution could not issue. l 

A decree under which restitution is available can be attach- 
ed and it can only be executed and no suit can be based upon 
the decree under Act V of r908. 

S. Swaminadhan for appellant. 

T: R. Ramachandra Atyar for respondent. 


4 


Benson, J. 
j C. M. S. A. of I9Ir. 
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Sundara Acyar J. 
Spencer J. Cri. R. C. 99 of 1911. 
1911, November 23. 


Income-tax Act, Ss. § to 44. 


S. 44 of the Income-tax Act is not subsidiary to Ss. 4x to 43 
and the information required under S. 44 is in addition to the 
information meutioned in Ss. 42 to 43. 

G. S. Ramachandra Atyar and S. Gopala Sorma for peti- 
tioner. 


Percy Grant A the Public Prosecutor. 





Sundara Atyar, J. S. A. 982 of 1909. - 


Benson, J. } 
1910, November 24. 
Evidence—Books af htstory—Order 1, 1. 8—Defendants not 

consenting— Religious Endowments—Roman Catholic Churth— 

Trustee ship—Regulated by Canon Law—Application for Roman 

Catholic worship for go years—Diversion not permissibie— Limita- 

tion. 

(1) Order 1, r. 8, C. P. C. (S. 30 old code) does not require 
that the defendants who are sued as representing others must 
consent to be so sued. The court may direct them to continue 
to represent though they object to so representing. 


(2) In the case of Hindu religious institutions usage goverus 
the selection of trustees in the absence of rules framed by the 
founder. In the case of Roman Catholic churches, on the other 
hand, it is the Canon Law that governs. Quaere.—Whether usage 
may bė proved to modify the Canon Law in respect of a particu- 
lar churchor churches. 

(3) In the absence of evidence as to the antecedent state of 
things, it may be presumed from 9o year’s use of a churchas a 
Roman Catholic church that that was the object for which it was 
originally dedicated and it is not open to the majority 
of the worsbippers who have since seceded from the Roman 
Catholic faith to apply it for the purposes of the Syrio-Chalean 
_Tituals. 

(4) Secession of a trustee of a Roman Ca tholic church from 
that faith uafits him to continue in the office of trustee, 


73 


(5) The rule that one of the trustees may élié a strangér 
trespasser in ejectment does not apply to the case of one trustee , 
suing another who misbehaves. 

(6) In this case, theif Lordships gave leave to the plaintiff 
(trustee) to amend the plaint by adding a prayer fot removal of 
the misbehaving trustee. 

i (7) There is no limitation to a suit by a trustee to recover 
possession of moveables from another who claims himself to be 
a trustee sò long as the latter has not acquired the office of 
trusteeship by adverse possession: 

(8) When there is no claim that a particular property isthe 
private property of the man in whose name the land is regis- 
tered (who is a trustee), and when the income of the property 
has been for a long time applied for the purposes of a church, 
the proper inference to make is that iť is church property: 

(9) Books of history ought not to be used for the purpose of 
proving recent events which have not become notorious facts of 
history such as the period during which a particular missionary 
stayed at a particular place, the date of his death, &c. 

T. R. Ramachandra Atyar for appellant. 

J. L: Rosario and K. R. Subrahmanya Sastry for respondent, 


Benson J. = 
Abdur Rahim J. C. M.S. A. 22 & 23 of 1909. 
1911, November 21. 


Attachment of more than warranted - Good pro-tanto— Right 
of heir under Succession Act, disposable, attachable—Party, 

(1) Attachment of the entire property as the property of 4 
does not cease to have any effect when it is found that A has only 
a fractional interest as one of the heirs of the owner of the proper- 
ty. It operates to the extent of the judgment-debtor’s interest. 

(2) The heirs under the Succession Act have an attachable, 
disposable interest. 

(3) Though ordinarily the Administrator General who has 
taķen out letters is a necessary party, when administration has 
been completed, it is unnecessary to make him a party. Not 
making him a party is a mere irregularity and has only the effect 
of not affecting his superior powers of disposition in the course 
of administration. 

Joseph Satya Nadar for appellant. 

T. R. Ramachandra Atyar for respondent. 


9 
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Abdur Rahim J. 

ro11, November 28. 

Amendment—Clatm for indemnity amendtd to include ‘Hain 
Jor money paid subsequently to decree pending second appeal. 

Plaintiff (the mortgagor) brought a suit against the rst defen- 
dant, the mortgagee, and his son, the and defendant, to recover 
the sum which wasdecreed in favour ofa sub-mortgagée, the 
existence of whose mortgagejhad not been mentioned at the time of 
the discharge of the defendant’s mortgage by the” plaintiff; in 
the alternative that the defendant should pay the money into court 
to be paid over to thesub-mortgagee. Both the courts below dis- 
missed the suit as premature. After the second appeal was filed, 
the plaintiff paid the money to the sub-mortgagee. Their 
Lordships in second appeal directed that the plaint should be 
amended so.as to include a claim for the money paid in discharge 
of the sub-mortgagee’s claim. 

C. V. Anantakrishna Atyar for appellant. 

T. R. Krishnasamy Aiyar for respondent. 


Benson Ji } S. A. 929 of 1910. ‘ 





Sundara Atyar J. 

Spencer J. f S. A. 1042 of Igto. 

J911, November 29. 

Aliyasantana Law—Family karar—Land assigned for matn- 
tenance=- Sutt by family for possession against stranger m pos- 
session by collusion ofmembers. 

- Under a family karar between members of an Aliyasantana 
family, a particular property had been assigned for the main- 
tenance of two of them. One of such members, in whose name 
the sale-deed stood (the sale deed contained a clause of re- 
purchase) and who had been the e¢yaman ofthe family before 
the karar, purported without the concurrence of the other mem- 
bers to receive the money on the footing that it was a mortgage 
and put the vendors into possession. ‘The other members of the 
family sued, as representing the family, for a:declaration that no 
payment had as a fact been made, that he had no authority to 
receive the money, that the document was not a mortgage, and 
that his acquittance was not binding, and for possession. 
Both the courts below gave them possession, declaring that the 
acquittance was bad. The karar purported to be irrevocable 
nor had it been revoked, Held: that the family was not entitled 


25 
to recover possession and in substitution of the decree in the 
£ lower courts a decreè was made in favour of the members for, 
whose maintenange the property had been assigned. 
B. Sitarama Rao fo appellant. ; 
H. Balakrishna Rao for respondent. 





Sundara Atyar J. . 

Spencer J. S. A. 1044 of 1910., 

1911, November 29. 

Hereditary Village Offices Act— Carpenter's service înam— 
Cogntsance of suits for emoluments of. 

Suits for the emoluments öf carpenter’s service inam are not 
cognisable by civil courts. 

V. Ramdas for appellant. 

V. Ramesam for respondent. 





Sundara Atyar J. . 

Spencer J. | S. A. 1322 of 1910. 

1911, November 30. 

Declaratory suit—Widow disposing of property as property of 
minor stranger, as guardian—Maintainability of. 

Where a widow, acting asa guardian of a minor stranger, 
purports to dispose of the property forming part of her husband's 
estate, the reversioner can sue for a declaration that the property 
forms part of the widow’s estate and that his revetsionary right 
is not affected by any such dealings of the widow or stranger. 

V. Ramdas for appellant. 

T. Prakasam and P, Venkataramana Rao for respondent. 





Sundara A tyar J. | 
Spencer’ J. 


S. A. 1430 of 1910. 
1911, December x. j 


Malabar Law—Demise by junior member —No presumption 
that it ts on behalf of Tarwad—Onus. 

There is no presumption, when a junior member of a Mala- 
bar Tarwad makes a demise, that he makes it on behalf of the 
Tarwad. The onus of proving it tobe so is on those who 
set it up. 

C. V. Anantakrishna Atyar for appellant. 

F. L. Rosario and K. P. Govinda Menon for respondent. 
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Sundara Atyar J. l 

Spencer J: S.A. 1841 of 16%0. : 

IQII, December I. . 

Possessory title—Transfer of ttly lease, etc., though out of 
possession. 

A person who has only a possessory title to a property 
can make a transfer of it by lease, etc., even though he may be out 
of possession when he granted the lease. 9 


V. Ramdas for appellant. ° 


V. Ramesam for respondent. 





Sundara Atyay J. 

Spencer J. Cri. A. 567. 

1911, December 5. 

Ss. 175, 471, L.P.C.——« User” of a forged document—Pro- 
duction or giving evidence in support ts not user. 


Production of adocument in obedience to a summons of 
court, which one is bound toobey, is not using the document. 
Nor is giving false evidence in support of it a user of it. 


[Astmuddi v. The King Emperor 3 followed.] 


R. Sadagopachariar and C. V. Anantakrishna Adyar for 
appellant. 
The Public Posecutor (C. F. Napier) for the Crown. 





Sundara Atyar j. 
Spencer j. } C. M. P. 2056 of sort. 
1911, December 15. 


S. 13, Letters Patent—Presidency Small Cause sutt—No power 
for High Court, Appellate Side, to transfer tt to High Court. — 

It is not the Appellate Side of the High Court but it is the 
High Court in its Extraordinary Original Civil Jurisdiction 
that has power to transfer a suit from the file of the Presidency 
Small Cause Court to the Original Side of the High Court: 

M: Subramanta Azyar for petitioner. 

T. Ethtvaja Mudaitar for respondent. 
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OPIUM (AMENDMENT) ACT, tort. 


Q 
RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL 
ON THE 5TH JANUARY, IQII. 


’ ACT NO. I OF 1911, 
An Agt further to amend the Opium Act, 1857. 


Wuereas it is expedient further to amend the Opium Act, 
1857 ; It is hereby enacted as follows :— 


1. This Act may be called the Opium 
(Amendment) Act, 1911. 


2. In section 8 of the Opium Act, 1857, for the words “in 


Amendment of Calcutta” the words “of the United Provinces 
ccction 3.) T857 of Agra and Oudh” shall be substituted. 


Short title. 


3. Every order or direction issued, regulation made, sanction 

j given or other thing lawfully done under the 

PEE nes said Act by the Board of Revenue in Calcutta 

Boardof Revenue, shall, after the commencement of this Act, be 
Calcutta. a , 

deemed to have been issued, made, given or- 

done by the Board of Revenue of the United Provinces of Agra 


and Oudh. 


4. Any order or direction, regulation, sanction or other 

iPass thing purporting to have been issued, made, , 
Sede e given or done under the said Act by the Board 
issued by Boardof of Revenue of the United Provinces of Agra 
Revenue, United f ; 
Provinces. and Oudh priorto the commencement of this 


Act is hereby ratified and confirmed. 
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An Act to amend the law relating to the 
protection of Inventions and Designs. 


Wamrreas it is expedient to amend the law relating to the pro- 
tection of inventions and designs; Itis hereby enacted as fol- 
lows :— T 
PRELIMINARY. 

Short title, ex- 1. %1) This Act may be called the In- 


aS °T dian Patents and Designs Act, 1911. 


(2) Itextends to the whole of British India, including 
British Baluchistan and the Santhal Parganas; and 


(3) It shall come into force on the first day of Jannary 1912. 


2, In this Act, unless there is anything 


Definitions. F $ 
repugnant in the subject or context, — 


(1) “ Advocate-General ” includes a Government Advocate : 


(2) “article” means (as respects designs) any article of 


manufacture and any substance, artificial or natural, or partly 
natural : 


(3) “ Controller” means the Controller of Patents and De- 
signs appointed under this Act: 


(4) “copyright” means the exclusive right to apply a design 
to any article in any class in which the design is registered ; 


(5) “design” means any design applicable to any article, 
whether the design is applicable for the pattern, or for the shape 
or configuration, or for the ornament thereof, or for any two or 
more of such purposes, and by whatever means it is applicable, 
whether by printing, painting, embroidering, weaving, sewing, 
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modelling, casting, embossing, engraving, staining, or any other 
means whatever, manual, mechanical or chemical, separate or com; 
"bined, but does not include any trade or property mark as defined 
in sections 478 and 479 of the Indian Petal Code: 


(6) “District Court” has the meaning assigned to that ex- 
pression by the Code of Civil Procedure, 1908 : 0 


(7) “ High Court” has the meaning assigned to that expres- 
sion by the Code of Criminal Procedure, 1898, in reference to pro- 
ceedings against European British subjects : 


(8) “invention ” means any manner of new manufacture and 
includes an improvement and an alleged invention : 


(9) “legal representative” means a person who in law re- 
presents the estate of a deceased person : 


(10) “ manufacture” includes any art, process or manner of 
proceeding, preparing or making an article, and also any article 
prepared or produced by manufacture : 


(11) “patent” means a patent granted under the provisions 
of this Act: 


(12) “patentee ” means the person for the time being entitled 
to the benefit of a patent : 


(13) “prescribed” includes prescribed by rules under this 
Act: and 


(14) “ proprietor of a new and original design,”— 


(a) where the author of the design, for good consideration, 
executes the work for some other person, means the person for 
whom the design is so executed; and 


(b) where any person acquires the design or the right to apply 
the design to any article, either exclusively of any other person or 
otherwise, means, in respect and to the extent in and to which 
the design or right has been so acquired, the person by whom the 
design or right is so acquired ; and 


(c) im any other case, means the author of the design ; 
and where the property in, or the right to apply, the design has 
devolved from the original proprietor upon any other person, in- 
cludes that other person. 


7 
PART I. 
> Parents. 
Application efor and Grant of Patent. 


3. (1) An application for a patent may be made by any 


Application person whether he isa British subject or not,and 
1 . 
PP whether alone or jointly with any other person. 


(2) THe application must be made in the prescribed form, and 
must be lefteat the Patent Office in the prescribed manner. 


(3) The ‘application must contain a declaration to the effect 
that the applicant is în possession of an invention, whereof he, or 
in the case of a joint application one at least of the applicants, 
claims to be the true and first inventor or the legal representative 
or assign of such inventor and for which he desires to obtain a 
patent, and must be accompanied by a specification and by the 
prescribed fee. ° 


(4) Where the true and first inventor is not a party to the ap- 
plication, the application must contain a statement of his name, 
and such particulars for his identification as may be prescribed, 
and the applicant must show that he is the legal representative or 
assign of such inventor. 


4. (1) The specification must particularly describe and 
PRSA ascertain the nature of the invention and the 
Specification. - ; ‘ 4 
mannerin which the same is to be performed. 
(2) Where the Controller deems it desirable, he may require 
that suitable drawings shall be supplied with the specification, or 
at any time before the acceptance of the application and such 


drawings shall be deemed to form part of the specification. 


(3) The specification must commence with the title, and must 
end with a distinct statement of the invention claimed. 


(4) If in any particular case the Controller considers that an 
application should be further supplemented by a model or sample 
of anything illustrating the invention or alleged to constitute an 
invention, such model or sample as he may require shall], be fur- 
nished before the acceptance of the application, but such model or 
sample shall not be deemed to form part of the specification. 


Proceedings 5. (1) The Controller shall examine every 
upon application. application, and if he considers that— ` 


8 


(a, the nature of the invention is not fairly described, or 


(b) the application, specification and drawings have not beens 
prepared in the pr peace ee manner or relate to more than one in- 
vention, or 


(c) the title does not sufficiently indicate the subject-matter 
of the invention, or : 


(d) the*statement of claim does not sufficiently define the in- 


vention, or 


(e) the invention as described and claimed is prima facie not 
a new manufacture or intprovement, 


he may refuse to accept the application or require that the appli- 
cation, specification or drawings be amended before he proceeds 
with the application ; and in the latter case the application shall, 
if the Controller so directs, bear date as from the time when the 
requirement is complied with. 


(2) Where the Controller refuses to accept an application or 
requires an amendment, the applicant may appeal from his deci- 
sion to the Governor-General in Council. 


(3) The investigations required by this section shall not be 
held in any way to guarantee the validity of any patent, and no 
liability shall be incurred by the Governor-General in Council or 
any officer by reason of, or in connection with, any such investi- 
_ gation, or any proceeding consequent thereon. 


(4) Unless an application, is accepted within ‘twelve months 
from the date of the application the application shall (except 
where an appeal has been lodged) become void : 


Provided that where an application is made for an extension 
of time for the acceptance of an application, the Controller shall, 
on payment of the prescribed fee, grant an extension of time to 
the extent applied for but not exceediug three months. 


6. Qn the acceptance of an application the Controller shall 
give notice thereof to the applicant and shall 
Advertisement i p 
on acceptance of advertise the acceptance,and the application and 
application. specification with the IERS (if any) shall be 
open to public inspection. 
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e 7. Where an application for a patent in respect of an inven- 
° i ' tion has been accepted, any use or publication 


Useofinvention of+the invention during the period between the 

on acceptance of 
application, - date of application and the date of sealing such 
patent, shall not prejudice the patent to be 


granted for the invention : 


Provided that an applicant shall not be entitled to institute’ 
any proceedings for.infringement unless and until a patent for the 
invention has Been granted to him. 


S After acceptange of an application and before sealing a 
tenuis, demic patent the Controller shall, if he thinks it advi- 
sealing parent. sable or is directed by the Governor-General in 
Council so to do, refer the specification for 

inquiry and report to any person whom he thinks fit. 

9. (1) Any person may, on payment of the prescribed fee, at 

Opposition to any time within three months from the date of 
grant of patent. the advertisement of the acceptance of an appli- 
cation, give notice at the Patent Office of opposition to the grant 
of the patent on any of the following grounds, namely :— 

(a) that the applicant obtained the iavention from him, or 
from a person of whom he is the legal representative or assign ; or 

(b) that the invention has been claimed in any specification 
filed in British India which is or will be of prior date to the patent, 
the grant of which is opposed ; or 

(c) that the nature of the invention or the manner in which 
it is to be performed is not sufficiently or fairly described and 
ascertained in the specification ; or 

(d) that the invention has been publicly used in any part 
of British India or has been made publicly known in any part of 
British India ; 
but on no other ground. 

(2) Where such notice is given, the Controller shall give a 
notice of the opposition to the applicant, and shall, on the expir- 
ation of those three months, after hearing the applicant afd the 
opponent, if desirons of being heard, decide on the case. 

(3) The dfcision of the Controller shall be subject to appeal 
to the Governor-General in Council. 
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10. (1) If there is no opposition, or, in case of opposition, if 
the determination is in favour of the grant of a 
Grant and seal- 
ing of patent. patent, a patent shall, on payment of the pre. 
f cribed fee, be granted, subject to such conditions 
Gf any) as the Governor-General in Council thinks expedient, to the 
applicant, ' 
or in the case of a joint application to the applicants jointly, and 
the Contfoller shall cause the patent to be sealed: with the seal of 
the Patent Office. į 


(2) A patent shall be sealed as soon as may be, and not after 
the expiration of eighteen months from thé date .of application : 
Provided that,— ; i 

(a) where the Controller has allowed an- extension of the 
time within which an application may be acceptėèd, a 
further extension of four months after the said 
eighteen months shall be allowed for the sealing of 
the patent ; 

(b) where the sealing is delayed by an appeal to the Gover- 
nor-General in Council, or by a reference under 
section 8, or by opposition to the grant of the patent, 
she patent may be sealed at such time as the Con- 
troller may direct ; 

(c) where the patent is granted to the legal representative of 
an applicant who has died before the expiration of the 
time which would otherwise be allowed for sealing 
the patent, the patent may be sealed at any time 
within twelve months after the date of his death ; 

(d4) where in consequence of the neglect or failure of the 
applicant to pay any fee a patent cannot be sealed 
within the period allowed by this section, that period 
may, on payment of the prescribed fee and on com- 
pliance with the prescribed conditions, be extended 
to such an extent as may be prescribed. 

r Exceptas otherwise expressly provided by this Act, 
a patent shall be dated and sealed as of the date 


Date of patent. 
s of the application : 


Provided that no proceedings shall be taken in respect of an 
infringement committed before the publication of the specification, 
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12, (1) A patent sealed with the seal of the Patent Office 

Tfct, extentand Shall, subject to the other provisions of this Act; 
form of patent copfer on the patentee the exclusive privilege of 
making, selling and using thê invention throughout British India 
and of authorizing others so to do, 

{2) Every patent may be in the prescribed form and shall be 
granted for one invention only, but the specification may contain 
more than onb claim ; and it shall not be competent for any person 
in a suit or other proceeding to take any objection to a patent on 
the ground that it has been granted for more than one invention. 

13. (1) Apatentegranted tothe true and first inventor or 

Fraudulent ap- his legal representative or assign shall not be 
plications for pa- : . i i , F 
tent invalidated by an application in fraud of him, 
or by protection obtained thereon or by any use or publication of 
the invention subsequent to that fraudulent application during the 
period of protection. . e 

(2) Where a patent has been revoked on the ground of fraud 
or on any other ground, the Controller may, on the application of 
the true inventor or his legal representative or assign made in 
accordance with the provisions of this Act, grant to him a patent 
in lieu of and bearing the same date as the patent so revoked for 
any invention comprised in the revoked patent to which he was 
entitled : l 

Provided that no suit shall be brought for any infringement of 
the patent so granted committed before tho actual date when such 
patent was granted. 


- Term of Patent. 
14. (1) The term limited in every patent for the duration 
l thereof shall, save as otherwise expressly provi- 
ded by this Act, be fourteen years from its date. 
(2) A patent shall, notwithstanding anything therein or ‘in 
this Act, cease if the patentee fails to pay the prescribed fees with- 
in the prescribed time : 


Term of patent. 


Provided that the Controller, upon. the application: of the 
patentee, shall, on receipt of such additional fee as may be. pres 
scribed, enlarge the time to such an extent as may be applied for, 
but not exceeding three months. 

(3) If any proceeding is taken in respect of an infringement of 
the patent committed after a failure to pay any fee within the 
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prescribed time, and before any enlargement thereof, the Court 
before which the proceeding is taken may, if it thinks fit, refuse 
to award any damages in respect of such infringement. 

15. A patentee may, after aflvertising in the prescribed 

Extension of manner his intention to do so, present a petition 
term of patent. to the Governor-General in Council praying that 
his patent may be extended for a further term; but such petition 
must be deft at the Patent Office at least six montlfs before the 
time limited for the expiration of the patent and must be accom- 
panied by the prescribed fee. ° 

(2) Any person may give notice to the Controller of objection 
to the extension. 

(3) Where a petition is presented under sub-section (Z), the 
Governor-General in Council may, as he thinks fit, dispose of the 
petition himself or refer it to a High Court for decision. 

(4) Ifthe petition be referred fo a High Court, then, on the ` 
hearing of such petition under this section, the patentee, and any 
person who has given notice under sub-section (2) of objection, 
shall be made parties to the proceeding, and the Controller shall 
be entitled to appear and be heard. 

(6) The Court to which the petition is referred shall, in con- 
sidering its decision, have regard to the nature and merits of the 
invention in relation to the public, to the profits made by the 
patentee as such, and to all the circumstances of the case. 


(6) If it appears to.the Governor-General in Council, or to the 
High Court when the petition has been referred to it, that the 
patentee has been inadequately remunerated by his patent, the 
Governor-General in Council or the High Court, as the case may be, 
may by order extend the term of the patent for a further term not 
exceeding seven, or, in exceptional cases, fourteen years, or may 
order the grant of a new patent forsuch terms as may be specified 
in the order and subject to the payment of such fees as may be 
prescribed and containing any restriction, conditions and provi- 
sions which the Governor-General in Council or the High Court, as 
the case may be, may think fit : 

Provided that any ‘patent so extended or granted shall, not- 
withstanding anything therein, or in this Act, cease if the inventor 
‘fails to- pay before the expiration of each year the prescribed fee, 
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16. (1) Where any patent has ceased owing to the failure 
+ Restoration of of the patentee to pay any prescribed fee within, 
lepsed patent. «the prescribed time, the patentee may .apply to 
the Controller in the pres¢ribed manner for an order for the resto- 
ration of the patent. 

+ (2) Every such application shall contain a statement of the 
circumstances which have led to the omission of the payment of 
the prescribed fee. ° 

(8) If # appears from such statement that the omission was 
unintentional or unavoidable and that no undue delay has occurred 
in the making of the*application, the Controller shall advertise 
the application in the prescribed manner, and within such time as 
may be prescribed any person may give notice of opposition at the 
Patent Office. 


(4) Where such notice is given the Controller shall notify the 
applicant thereof. a 

(5) After the expiration of the prescribed period the Con- 
troller shall hear the case and, subject to an appeal to the Governor- 
General in Council, issue an order either restoring the patent, 
subject to any conditions deemed to be advisable or dismissing the 
application :_ ' 

Provided that in every order under this section restoring a 
patent such provisions as may be prescribed shall be inserted for 
the protection of persons who may have availed themselves of the 
subject-matter of the patent after the patent had ceased, 


Amendment of application or specification. 


1%, (1) An applicant or a patentee may at any time, by 
Amendment of request in writing left at the Patent Office and 
eee ae Ge by . accompanied by the prescribed fee, seek leave 
Controller. to amend his application or specification, in- 
cluding drawings forming part thereof, by way of- disclaimer, 
correction or explanation, stating the nature of, andthe reasons 
for, the proposed amendment. 

(2) If the application for a patent has not been accepted, the 
Controller shall determine whether and subject to what conditions 
(if any) the amendment shall be allowed. 

(3) In'añy other case the request and the nature of the pro- 
posed amendment. shall be advertised in the prescribed manner, 
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and at any time within three months from its first ddvertisément 
.any person may give notice at the Patent Office of opposition ta 
the amendment. . 

(4) Where such a notice is given the Controller shall give 
notice of the opposition to the person making the request, and 
shall hear and decide the case. ’ 

(5) Where no notice of opposition is given, or the, person so 
giving notice of opposition does not appear, the Controller shall 
determine whether and subject to what conditions; tt any, the 
amendment ought to be allowed. 

(6) The decision of the Controller in either case shall’be sub- 
ject to an appeal to the Governor-General in Council. 


(7) No amendment shall be allowed that would make the ap- 
plication or specification, as amended, claim an invention substan- 
tially larger than, orsubstantially different from, the invention 
claimed by the application or specification as it stood before amend- 
ment. 

(8) Leave to amend ‘shall be conclusive as to the right of the 
party to make the amendment allowed, except in case of fraud; 
and the amendment shall be advertised in the prescribed manner 
and shall in all Courts and forall purposes be deemed to form 
part of the application or specification. 


- (9) This section shall not apply when and so long as any 
suit for infringement or proceeding before a Court for the re- 
vocation of the patent is pending. 


18. In any suit for infringement of a patent or proceeding 
Amendment of before a Court for the revocation ‘of a patent 
pe eae by 
e Court. the Court may by order allow the patentee to 

ee his specification by way of disclaimer in such manner, and 
subject to such terms as to costs, advertisement or otherwise, as the 


Court may think fit : 

Provided that no amendment shall be so allowed that would 
make the specification as amended, claim an invention substantial- 
ly larger than, or substantially different from, the invention claim- 
ed by the specification as it stood before the amendment, and 
where an application for such-an order is made to the Court notice 
of the application shall.be given to the Controller, and the Con- 
troller shall have the right to appear and be heard, 
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19. Where an amendment of a specifiéation by. way of dis- 
e Restriction on ¢laimer, correction or explanation has been al-. 
recovery of dam A ; 
age. elowed under this Act, no damages shall be given 
in any suit in respect of the use of the invention before the dis- 
claimer, correction, or explanation, unless the patentee establishes 
to the satisfaction of the Court that his original claim was framed 


in good faith and with reasonable skill and knowledge. 

Register of Patents. ° 
20. il ) There shall be kept at the Patent Office a book call- 
Register of Pa. ed the Register of Patents, wherein shall be en 
Gate: tered the names and addresses of grantees of 
patents; notifications of assignments and of transmissions of patents, 
of licenses under patents, and of amendments, extensions, and revo- 
cations of patents, and such other matter affecting the validity or 

proprietorship of patents ag may be prescribed. 


t 


(2) The register of inventions and address book existing at 
the commencement of this Act shall be incorporated with, and form 
part of, the register of patents under this Act. 

(3) The register of patents shall be prima facie evidence of 
any matters by this Act directed or authorised to be inserted there- 
in. 

(4) Copies of deeds, licenses and any other documents affec- 
ting the proprietorship in any patent or in any license thereunder, 
must be*supplied to the Controller in the prescribed manner for 
filing in the Patent Office, and, unless such copies have been so 
received as supplied, such deeds, licenses or other documents shall 
not be evidence of any transaction affecting a patent. 


Crown. 


21. Subject to any conditions which the Governor-General in 

Patent to bind Council may have imposed, a patent shall have 

Crown. to all intents the like effect as against His 
Majesty as it has against a subject: 

Provided that the officers or authorities administering any de- 
partment of the service of His Majesty may, by themselves, their 
agents, contractors or others, at any time after the application, use 
the invention for the services of the Crown on such terms as may, 
either before or after the use thereof, be agreed on, with the ap- 
proval of the Governor-General in Council, between those officers 
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ot authorities and the patentee, or, in default of agreement, as may | 
be settled by the Governor-General in Council after hearing ald 
parties interested. sos ° 


Compulsory Licences and Reneeanon: 

22. (1) Any person interested may present a petition to the 
Compulsory licen- Governor-General in Council, which shall be left 
cesand revocation, 54 the Patent Office, together with theprescribed 
fee, alleging that the reasonable requirements of the public with 
respect to a patented invention have not been satisfied, and praying 
for the grant of a compulsory license, or, in the alternative, for the 
revocation of the patent : 

The Governor-General in Council shall consider the petition, 
and if the parties do not come. to an arrangement between them- 
selves the Governor-General in Council may, as he thinks fit, either 
dispose of the petition himself or refer itto a High Court for 
decision. ` 

(3) The provisions of sub-section (4) of section 15, prescribing 
the procedure to be followed in the case of references to the Court 
_ under that section, shall apply in the case of references made to 
the Court under this section. 

(4) If the Governor-General in Council is of opinion, or where 
a reference has been made under sub-section (2) to a High Court, 
that Court finds that the reasonable requirements of the public with 
reference to the patented invention have. not been satisfied, the pa- 
tentee may be ordered to grant licenses on such termsas the 
Governor-General in Council or the High: Court, as the case may 
be, may think just, or if the Governor-General in Council or the 
High Court is of opinion that the reasonable requirements of the 
public will not be satisfied by the grant of licenses, the patent may 
be revoked by order of the Governor-General in Council or the 
High Court. 

Provided that an order of revocation shall not be made before 
the expiration offour years from the date of the patent or if the 
patentee gives satisfactory reasons for his default. 
~ (5) Fér the purposes of this section the reasonable require- 
ments of the public sh ill not be deemed to have been s itisfied— 


(a) ifby reason of the default of the patentee to manufac- 
_ bure to an adequate,extent and supply on reasonable 


AoT No. ir or 1911. 17 


terms the patented article, or any parts thereof whick 
are necessary for its efficient working, or to carry 
on the patented process to an adequate extent or to 
grant license§ on reasonable terms, any existing trade 
or industry, or the establishment of any new trade 
‘ or industry in British India is unfairly prejudiced, 
or the demand for the patented article or the article 
° produced by the patented process is not *easonably 
emet ; or 
(b) if any trade or industry in British India is unfairly 
prejudicéd by the conditions attached by the paten- 
tee before or after the commencement of this Act to 
the-purchase, hire, or use of the patented article or 
. tothe using or working of the patented process. 


(6) An order of the Ggvernor-General in Council or of the 
High Court directing the grant of any license under this section 
shall, without prejudice to any other method of enforcement, oper- 
ate as if it were embodied in a deed granting a license and made 
between the parties to the proceeding. 


23. (1) At any time not less than four years after the date of 


Revocation of pa- a patent granted under this Act, any person 
tents worked out- : Pe ty 
side British India. may apply to the Governor-General in Council 


for the revocation of the patent onthe ground thatthe patented - 


article or process is manufactured or carried on exclusively or 
mainly outside British India. 


(2) The Governor-General in Council shall consider the ap- 
plication, and, if after inquiry he is satisfied— 
(a) that the allegations contained therein are correct j and 
(b) that the applicant is prepared, and is in a position, to 
manufacture or carry on the patented article or pro- 
cess in British India: and 


(c) that the patentee refuses to grant a license on reason- 

able terms, 
then, subject to the provisions of this section, and whless the 
‘patentee proves that the patented article or process is manufactu- 
red or carried bn to an adequate extent in British India, or gives 
satisfactory reasons why the article or process is not so manufactu- 
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red or carried on, the Governor-General in Council may make an 
, order revoking the patent either— ° 


(i) forthwith ; or à 

(ii) after such reasonable iabenval aa may be specified inthe 
order, unless inthe meantime itis shown to his 
Satisfaction that the patented article or process is 


manufactured or carried on within Britjsh India to 
an adequate extent. 


(8) No order revoking a patent shall be made under the last 
sub-section which is at variance with any foreign country or British 
possession. 

(4) The Governor-General in Council may, on the application 
of the patentee, extend the time limited in any order made under 
sub-section (2), clause (ii), for such period not exceeding two years 
as he may specify in a subsequent order, or revoke any order made 
under sub-section (2), clause (ii), or any subsequent order if suffici- 
ent cause is in his opinion shown by the patentee. 


24, A patentee may at any time, by giving notice in the pre- 
Power of Con- scribed manner to the Controller, offer to sur. 
ra oe render his patent, and the Controller may, if 
tent. after giving notice of the offer and hearing all 
parties who desire to be heard he thinks fit, accept the offer, and 


thereupon make an order for the revocation of the patent. 


25. A patent shall be deemed to be revoked if the Governor- 

Revocation of General in Council declares, by notification in 

Pae n puue the Gazette of India, the’ patent or the mode in 

which it is exercised to be mischievous to the State or generally 
prejudicial to the public. 

Legal Proceedings. 
26. (1) Revocation of a patent in whole or in part may be 
Petition for revo- Obtained on petition toa High Court on all or 


cation of patent. = any of the following grounds, namely :— 


(a) that any invention included in the statement of claim is 
j of no utility ; 
(b) that any invention included in the statement of claim ` 
was not, at the date of the appplicatior for a patent, 
a new invention within the meaning of this Act; 
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ic) that the applicant was not the true and first inventor 

thereof or the assign or legal representative of such 

inventor thereof ; 
(d) that the origina’ or any amended application or specifi- 
cation does not fulfil the requirements of this Act; 

+ (e) thatthe applicant has knowingly or fraudulently in- 

, cluded in the application for a patent or in the origi- 

nal or any amended specification as his* invention, 

*something which was not new or whereof he was 

“neither the inventor nor the assign nor the legal re- 
-presentative of such inventor ; 

(f) that the original or any subsequent application relating 

to the invention or the original or any amended 

. specification, contains a wilful or fraudulent mis- 

statement ; , 


(g) that a part of the invention or the manner in which a 
part is to be made and used as described in the ori- 
ginal or any amended specification, is not thereby 
sufficiently described, and that this insufficiency was 
fraudulent or is injurious to the public. 

(2) A petition for revocation of a patent may be presented— 

(a) by the Advocate General or any person authorized by 
him; or 

(b) by any person alleging— 

(i) that the patent was obtained in fraud of his rights, or 
of the rights of any person under or through whom 
he claims ; or 

(ii) that he, or any person under or through whom he 
claims, was the true and first inventor of any in- 
vention included in the claim of the patentee ; or 

(ui) that he, or any person under or through whom he 

claims an interest in any trade, business or manu- 

facture, had publicly manufactured, used or sold, 

within British India, before the date of the patent, 

anything claimed by the patentee as his invention. 

(3) The High Court may, irrespective of any provisions of 

the Code of Civil Procedure, 1908, in this behalf, require any per- 
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son, other than the Advocate General or any person.authorized by 
him, applying for the revocation of a patent to. give security for ° 
the payment of all costs incurred or likely to be incurred by any 
person appearing to oppose the petitions 


27. (1) Notice of any petition for revocation of a patent under 
ances Reon mene section 26 shall be served on all persons appear- 
terested, ing from the register to be proprietors of that 
patent or te have shares or interests therein, and it Shall not be 
necessary to serve the notice on any other person. » 

(2) The notice shall be deemed to be sufficiently served if a 
copy thereof is sent by post ina registered*letter directed to the 
person and place for the time being stated in the register. 

28. (1) A High Court may, if it thinks fit, direct an issue for 
‘ Framing issue the trial, before itself or any other High Court, 

or trial before om í aes 
other Courts. or any District Court, of any question arising 
upon a petition to itself under section 26, and the issue shall be 
tried accordingly. 

(2) If the issne is directed to another High Court, the finding 
shall be certified by that Court to the High Court directing the 
issue. 

(3) If the issue is directed to a District Court, the finding to 
that Court shall not be subject to appeal, but the evidence taken 
upon the trial shall be recorded and a copy thereof, certified by the - 
Judge of the Court, shall be transmitted, together with any remarks 
which he may think fit to make thereon, to the High-Court direct- 
ing the issue, and the High Court may thereupon act upon the 
finding of the District Conrt, or dispose of the petition upon the 
evidence recorded, or direct a new trial, as the justice of the case 
may require. 

29. (1) A patentee may institute a suitin a District Court 

Suits for infrin. Having jurisdiction to try the suit against any 
gement ofpatents. person who, during the continuance of a patent 
acquired by him under this Actin respect of an invention, makes, 
sells or uses the invention without his license, or counterfeits it, or 
imitates it. : 

(2) Every ground on which a patent may be revoked under 
this Act shall be available by way of defence to a suit for infringe- 
ment, 


x 
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30. A patentee shall not be entitled to recover any damages in 


i „Exemption of respect ofany infringement of a patent granted 


Eat ; 
pout Webiiey Şi after the commencement of this Act .from any 


damages. defendant who proves that at the date of the 
infringement he was not aware, nor had reasonable means of ma- 
king himself aware, of the existence of the patent, and the marking 
of an article with the word “ patent,” “ patented,” or any word or 
words expréssing or implying that a patent has been optained for 
the article, stamped, engraved, impressed on, or otherwise applied 
to the articlesshall not be deemed to constitute notice of the exis- 
tence of the patent unless the word or words are accompanied by 
the year and number of the patent: 


Provided that nothing in this section shal affect any proceed- 
ings for an injunction. l 
31. In a suit for infringement of a patent, the Court may, on 
Order for epee: the application of either party, make such order 
tion,etc.,insuit. for an injunction, inspection or account, and im- 
pose such terms and give such directions respecting the same and 
the proceedings thereon, as the Court may see fit. 


32. In a suit for infringement of a patent the Court-may cer- 
Certificate of tify that the validity of the patent came in ques- 
validity question- tion, and if the Courtso certifies, then in any 


ed and costs there- uou epi 
on. subsequent suit in that Court for infringement 


of the same. patent the plaintiff, on obtaining a final order or judg- 
ment in his favour, shall, unless the Court trying the suit otherwise 
directs, have his full costs, charges and expenses of and incidental 
to the said suit properly incurred. 


33. A court making a decree in a suit under section 29 or an 
Transmission of order on a petition under section 26 shall send a 
decrees and orders . 
to the Controller. Copy of the decree or order, as the case may be, 
to the Controller, who shall cause an entry thereot and reference 


thereto to be made in the register of patents. 


34, A High Court to which a petition has been presented 
Power of High under section 26 may stay proceedings on, or 
Court to stay pro- Ba ables Haha epad A 2 ive 
ceedings, etc. dismiss, the petition if in its opinion the petition 
would-be dispesed of more justly or conveniently by.another High 


-Court. 
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35 (1) In a suit or proceeding for infringement or reVocation 
Hearingwith Of a patent, the Court ‘may, if it thinks fit, ands 
tio shall on the request of either of the parties to the 
proceedings, call in the aid of an assessor specially qualified, and 
try the case wholly or partially with his assistance. 


(2) A Court exercising “appellate jurisdiction in respeet of 
such suit or proceeding may, if it thinks fit, call in the aid of an 
assessor al aforesaid. 


(8) The remuneration, if any, to be paid to an assessor under 
this section shall in every case be determined by the Court and be 
paid by it as part of the expenses of the execution of this Act. 


36. Where any person claiming to be the patentee of an 
Remedy incase invention, by circulars, advertisements or other- 
tse ana eai wise, threatens any other person with any legal 
proceedings. proceedings or liability in respect of any alleged 
infringement of the. patent, any person aggrieved thereby may - 
bring a suit against him in a District Court having. juris- 
diction to try the suit, and may obtain an injunction against the 
continuance of such threats, and may recover such damage (if any) 
as he has sustained thereby, if the alleged infringement to which 
the threats related was not in fact an infringement of any lega] 


rights of the person making such threats : 


Provided that this section shall not apply if the person making 
such threats with due diligence commences,and prosecutes a suit 
for infringement of his patent. 


Miscellaneous. 


37. Where, after the commencement of this. Act, a patent is 
Grant of Peru granted to two or more persons jointly, they shall 
totwoormore 
persons. unless otherwise specified in the patent, be . 
treated for the purpose of the devolution of the legal interest therein 
as joint tenants, but, subject to any contract to the contrary, each 
of such persons shall be entitled to use the invention for his own 
profit without accounting to the others, but shall not be entitled to 
grant a license without their consent, and, if any such person dies, 
his beneficial interest in the patent shall devolve on his legal repre- 


sentatives. 
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Novelty of in- 38. (1) An invention shallbe deemed a 


ention, new invention within the meaning of this Act— 


(a) if it has not, before the date of the application for a 
patent thereon, been publicly used in any part of 
British India, or been made publicly known in any 

: part of British India, and 


(b) ifthe inventor has not by secret or experimental user 
made direct or indirect profits from his invention in 
axcess of such an amount as'the Court or the Governor- 
General in Council, as the case may be, may, in 
consideration of all the circumstances of the case, 
deem reasonable. 


(2) The public use or knowledge of an invention before the 
date of the application for a patent thereon shall not be deemed a 
public use or knowledge within the meaning of this Act if the 
knowledge has been obtained surreptitiously or in fraud of the 
true and first inventor or has been communicated to the public in 
fraud of such inventor or in breach of confidence : 


Provided that such inventor has not acquiescéd in the public 
use of his invention, and that, within six months after the com- 
mencement of that use, he applies for a patent. 


€9. Ifa patent is lost or destroyed, or its non-production is 
Loss or destruc- : accounted for to the satisfaction of the Controller, 
tion of patent, the Controller may at any time, on payment of 
the prescribed fee, seal a duplicate thereof. 
40. (1) The exhibition of an invention at an industrial or 
Provisions asto international exhibition, certified as such by the 
eshibitions: Governor-General in Council, or the publication 
of any description of the invention during the period of the holding 
of the exhibition, or the use of the invention for the purpose of the 
exhibition in the place where the exhibition is held, or the use of 
the invention during the period of the holding of the exhibition by 
any person elsewhere, without the privity or consent of the inventor, 
shall not prejudice the right of the inventor to apply for and obtain 
a patent in respect of the invention or the validity of any patent 
granted on the application : 


Provided that— 
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(a) the exhibitor, before exhibiting the invention, gives the 
Controller the prescribed notice of his intention to do® 
so; and y 
(b) the application for a patent % made before or within six 
months from the date of the opening of the exhibition. 
(2) The Governor-General in Council may, by notification in 
the Gazette of India, apply this section to any exhibition mentioned 
in the notification in like manner as if it were an industrial or 
international exhibition certified as such by the Govérnor-General 
in Council, and any such notification may provide that the exhibitor 
shall be relieved from the condition of giving notice to the Con- 
troller of his intention to exhibit, and shall be so relieved either 
absolutely or upon such terms and conditions as may be stated in 

the notification. 


41. The trustees of the Indian Museum may at any time 
Models to be far. Tequire a patentee to furnish them with a model 
Bieled to Indian or sample of his invention on payment to the 
Caer patentee of the cost of the manufacture’ of the 
model or sample, the amount to be settled, in case of dispute, by 
the Governor-General in Council, 
42. (1) A patent shall not prevent the use of an invention for 
Porelen vessels the purposes of the navigation of a foreign vessel 
in British Indian within the jurisdiction of any Court in British 
waters. . . : . 

India, or the use of an ‘invention in a foreign 
vessel within that jurisdicton, provided it isnot used therein for or 
in connection with the manufacture or preparation of ‘anything 
` intended to be sold in or exported from British India. 


(2) This section shall not extend to vessels of any foreign 
State of which the laws do not confer corresponding rights with 
respect to the use of inventions in British vessels while in the Court 
of that State, or in the waters within the jurisdiction of its Courts, 


PART II. 
Destens. 
Registration of Designs. 

43. ¢1) The Controller may, on the application of any person 
sepeerition of E claiming to be the proprietor of any new or 
signs. original design not previously -published in 
British India, register the design under this Part, 
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e (2) The application must be made in the prescribed form and 
mifist be left at the Patent Office in the prescribed manner aid must 
be accompanied by the pr escribed fee. 

(3) The same design may be rigistered in more than one class, 
and, in case of doubt as to the class in which a design ought tò be 
registered, the Controller may decide the question. 

(4) Tha Controller may, if he thinks fit, refuse to register any 
design presented to him for registration ; but any person aggrieved 
by any such refusal may appeal to the Governor-General in Council. 
(6) An application which, owing to any default or neglect.on 
the part of the applicant, has not been completed so as to enable 
registration to be effected within the prescribed time shall -be 
deemed to be abandoned. 

(6) ‘A design when registered shall be registered as of the date 
of the application for registration. 

44, Where a design has been registered in one or more classes 
See a dee of goods, the application of the proprietor ‘of the 
classes, . design to register it in some one or more other - 
classes shall not be refused, nor skal the registration thereof be 
invalidated— 

(a) on the ground of the design not being a- new and origi- 
nal design, by reason ouly that it was so pr Sriopely 
registered; or 

(b) on the ground of the design E beon pr eiid 
published in British India, by reason only that it has 
been applied to goods of any class in which it was. so 
previously registered. 


Certificate of re- 45, (1) The Controller shall grant a certi- 
gistration. ficate of registration to the proprietor of the de- 
sign when registered. 

.. (2) The Controller may, in case of loss of the original certifi- 
cate, or m any other case in which he deems it expedient, furnish 
one or more copies of the certificate. 


46, (1) There shall be kept at the Patent Office a books called 
Register of De- . the Register of Designs, wherein shall be entered 
signs. . the names and addresses of proprietors of re- 
gistered designs, notifications of assignments and of transmissions 
of registered designs, and such other matters as may be prescribed. 


4 s 
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(2) The register of designs existing atthe commencement of 
this Act shall be incorporated with and form part of the register of 
designs under this Act. i s 

(8) The register of designs shall be prima facie evidence of 
any matters by this Act directed or authorized to be entered therein. 


Copyright in Registration Designs. ° 
47. ¢1) When a design is registered, the registefed proprietor 
Copyright on re- of the design shall, subject to the provisions of 
gistration. this Act, have copyright in the ‘design during 
five years from the date of registration. «+ 

(2) I£ within the prescribed time before the expiration of the 
said five years application for the extension of the period of copy- 
right is made to the Controller in the prescribed manner, the Con- 
troller shall, on payment of the prescribed fee, extend the period 
of copyright for a second period of five years from the expiration 
of the original period of five years. 

(3) If within the prescribed time before the expiration of such 
second period of five years application for the extension of the 
period of copyright 1s made to the Controller in the prescribed 
manner, the Controller may, subject to any rules under this Act, on 
payment of the prescribed fee, extend the period of copyright for a 
third period of five years from the expiration of the second period 
of five years. 

Requirements 48, (1) Before delivery on sale of any articles to 
before delivery on 2 . i 5 
sale. which a registered design has been applied, the 
proprietor shall— 
(a) (if exact representation or specimens were not furnished 
on the application for registration), furnish to the 
Controller the prescribed number of,exact represent- 
ations or specimens of the design; and, if he fails 
to do so, the Controller may erase his name from the 
register, and thereupon the copyright in the design 
shall cease ; and 
(by cause each such article to be marked with the prescribed 
mark, or with the prescribed words or figures, denot- 
ing that the design is registered ; and, if he fails to 
do so, the proprietor shall not be entitled to recover 
any penalty or damages in respect of any infringe- 
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ment of his copyright in the design unless he shows 
e that he took all proper steps to ensure the marking of 
the article, or unless he shows that the infringement 
took place aftér the person guilty thereof knew or had 
received notice of the existence of the copyright in 
. the design. 


(2) Where a representation is made to the Governor-General 
in Council by or on behalf of any trade or industry that‘in the in- 
terests of the trade or industry it is expedient to dispense with or 
modify ‘as regards any class or description of articles any of the 
requirements of this section as to marking, the Governor-General in 
Council may, if he thinks fit, by rule under this Act, dispense with 
or modify such requirements as regards any such class or descrip- 
tion of articles to such extent and subject to such conditions as 
he thinks fit. 


49. The disclosure of a design by the proprietor to any other 
person, in such circumstances as would make it 
contrary to good faith for that other person to 
use or publish the design, and the disclosure of 
a design in breach of good faith by any person other than the 
proprietor of the design, and the acceptance of a first and confi- 
dential order for goods bearing a new or original textile design 
intended for registration, shall not be deemed to be a publication 
of the design sufficient to invalidate the copyright thereof if regis- 
tration thereof is obtained subsequently to the disclosure or accep- 


Effect of disclo- 
sure on copyright. 


tance. 


50. (I) During the existence of copyright ina design, or 


such shorter period-not being less than two years 
Inspection ofre 


gistered designs. from the registration of the design as may be 


prescribed, the design shall not be open to 
inspection except by the proprietor or a person authorized in wri- 
ting by him, ora person authorized by the Controller or by the 
Court, and furnishing such information as may enable the Control- 
ler to identify the design, and shall not be open to the inspection 
of any person except in the presence of the Controller, or of an 
officer acting under him, and on payment of the prescribed fee ; 
and, the person making the inspection shall not be entitled to inks 
any copy of the design, or of any part thereof : 
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t 
Provided that, where registration of a design is refused on the 
ground of identity with a design already registered, the applicant 
for registration shall be entitled to inspect the design so registered. 


(2) After the expiration of the eopyright i in a design, or such 
shorter period-as aforesaid, the design shall be open to mspection, 
and copies thereof may be taken by any person of payment of the 
eee fee. 


. (8).-Different periods may be prescribed under this section for 
different classes of goods. 


51; On the request of any person furnishing such information 
“Information as 2° may enable the Controller to identify the de- 
to. eristeurs of sign, and on payment of the prescribed fee, the 
eee Controller shall inform such person whether the 
i pe 
registration still exists in respect of the design, and, *if so, in 
respect of what classes of goods, ang shall state the date of regis- 
tration, and the name and address of the registered proprietor. 


Industrial and International Hehibitions. 


52. (ZI) The exhibition at an industrial or international exhi- 
a bition certified as such by the Governor-General 
ae as to in Council, or the exhibition elsewhere during 
l . the period of the holding of the exhibition, 
without the privity or consent of the proprietor, of a design, or 
of any article to which a design is applied, or the publication, 
during the holding of any such exhibition, of a- description of a 
design, shall not prevent the design from being registered, or in- 
validate the registration thereof : 
Provided that— 


(a) the exhibitor, before exhibiting the design or article, 
or publishing a description of the design, gives the 
Controller the prescribed notice of his intention to 
do so; and 
(L) the application for registration is made before or within 
six months from the date of the opening of the 
exhibition. 
(2) The Governor-General in Council may, by notification in 
the Gazette of India, apply this section to any exhibition mentioned 
in the notification im like manner asif it were an industrial or 
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international exhibition certified as such by the Govêrnor-General 
‘in Council, and any such notification may provide that the exhi- 

bitor shall be relieved from the condition of giving notice to the 

Controller of his intention t exhibit, and shall be so relieved either . 
absolutely or upon such terms and conditions as may be stated 

in the notificatidn. 


Legal Proceedings. 


z 53. (1)-During the existence of copyright 
Piracy of regis- 


tered design. in any design it shall not be lawful for any 


perşon— 

(a) for the purpose of sale to apply or cause to be applied 
to any article in any class of goods in which the 
design is registered tho design or any fraudulent or 
obvious imitation thereof, except with the license or 
written consert of the registered proprietor, or to 
do anything with a view to enable the design to be 
so applied ; or, 

(b) knowing that the design or any fraudulent or obvious 
imitation thereof has been applied to any article 
without the consent of the registered proprietor, to 
publish or expose or cause to be published or exposed 
for sale that article. 


(2) If any person acts in contravention of* this section, he 
shall be liable for every contravention— 
. (a) to pay to the registered proprietor of the design a sum 
not exceeding five hundred rupees recoverable as a 
contract debt, or 


(b) if the proprietor elects to bring a suit for the recovery 
of damages for any such contravention, and ‘for an 
' injunction against the repetition thereof, to pay such 
damages as may be awarded and to be restrained by 
injunction accordingly : 
_ Provided that the total sum recoyerable in respect of any.one 
design under clause (a) shall not exceed one thousand rupees. 
(8) When the Court makes a decree in a suit under sub-section 
(2), it shall send a copy of the decree to the Controller, who shall 
eause an entry thereof to be made in the register of designs, 
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‘54, The provisions of this Act with regard to certificates of 
the validity of a patent, and to the remedy im 


Application of case of groundless threats ofo legal proceedings 


certain provisions 
ofthe Act as to Pa- by a patentee shall apply in the case of regis- 


tents to designs. i 

tered designs in like manner as they apply in 
the case of patents, with the substitution of referentes to the copy- 
right in a design for references to a patent, and of references to 
the proprietor of a design for references to the patentee, and of 
references to the design for references to the inventior. 





PART IX. ° 
GENERAL. 
Patent Office and Proceedings thereat. 
55, (Z) The Governor-General in Council may provide, for 
the purposes of this Act, an office which shall 
be called, and is in this Act referred to 
as, the Patent Office. 

(2) The Patent Office shall be under the immediate control of 
the Controller of Patents and Designs, who shall act under the 
superintendence and direction of the Governor-General in Council. 

(3) There shall be a seal for the Patent Office. 

(4) Any act or thing directed to be done by or to the Con- 
troller may be done by or to any officer authorized by the Governor- 


Patent Office. 


General in Council. 


56. The Governor-General in Council may appoint the Control- 
Officers and ler, and so many officers and clerks, with such 
clerks. designations and duties as he thinks fit. 


Fees. 


57. (1) There shall be paid in respect of the grant of patents 

an _ and the registration of designs, and applications 

therefor, and in respect of other matters with 

relation to patents and designs under this Act, such fees as may be 

prescribed by the Governor-General in Coucil, se however that the 

fees presgribed in respect of the instruments and matters mentioned 
in the schedule shall not exceed those there specified. 

(2) A proceeding in respect of which a fee is payable under 

this Act or the rules made thereunder shall be of no effect unless 


the fee has been paid. 
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Provisions as to Registers and other Documents 
be in the Patent Office. J 


58. ‘There shall not we entered in any rigister kept under this 
Notice of trust Ct ov be receivable by the Controller, any 
not to be entered notice of any trust, expressed, implied or con“ 
im registers. F 

structive. 
59. Every register kept under this Act shall at all conveni- 
Inspection of, ent times be open to the inspection of the public, 
ene cxtraete fsom, subject to the provisions of this Act; and certi- 
j i fied copies, sealed with the seal of the Patent 
Office, of any entry in any such register shall be given to any 


person requiring the same on payment of the prescribed fee. 


60. Reports of or to the Controller made under this Act shall 


Privilege of re- not in any case be published or be open to public 
ports of Controller. inspection. 


61. (1) Where an application for a patent has been abandon- 
Prohibit ion of ed or become void, the specifications and draw- 
publicationofspe- . : . P i A 
Cification, draw- ings (if any), accompanying or left in connection 
apeli Pan maere with such application, shall not, save as other- 
doned, etc. wise expressly provided by this Act, at any time 
be open to public inspéction or be published by the Controller. 

(2) Where an application for a design has been abandoned or 
refused, the application and any drawings, photographs, tracings, 
representations or specimens left in connection with the application 
shall not at any time be open to public inspection or be published 


by the Controller. 


Power for Con- 62. The Controller may, on request in writing 
troller to correct 3 : 
clerical errors. accompanied. by the prescribed fee,— 


(a) correct any clerical error in orin connection with an 
application for a patent or in any patent or any 
specification ; 

(b) cancel the registration of a design either wholly or in 
respect of any particular goods in connection with 
which the design is registered ; 7 

(c) correct any clerical error in the representation of a design 

or in thename or address of the proprietor ef any 
patent or design, or in any other matter which is en 
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tered upon the register of patents or the register of , 
designs. . 


63. (1) Where a person claims to be entitled by assignment, 
transmission or other operation of law to a 

pay of sesen patent, or to the copyright in a registered 
missions in re- design, the Controller shall, on request and on 
eae $ proof of title to his satisfaction, règister his 


interest in such patent or design. ` 


(2) Where any person claims to be entitled ag mortgagee, 
licensee or otherwise to any interest in a patent or registered de- 
sign, the Controller shall, on request and on proof of title to his 
satisfaction, cause notice of the interest to be entered in the pre- 
scribed manner in the register of patents or designs, as the case 
may be. 

(3) The person registered as the’ proprietor of a patent or 
design shall, subject to the provisions of this Act and to any rights 
appearing from the register to be vested in any other person, have 
power absolutely to assign, grant licenses as to, or otherwise deal 


-with, the patent or design and to give effectual receipts for any 


consideration for any such assignment, license or dealing : 


Provided that any equities in respect of the patent or design 
may be enforced in like manner as in respect of any other move- 


able property. 


64, (1) A High Court may, on the application in the pre- 
Rectification of Scribed manner of any person agerieved by the 
register by Court. non-insertion in or omission from the register of 


‘patents or designs of any entry, or by any entry made in either 


such register without .sufficient cause, or by any entry wrongly 
remaining on either such register, or by an error or defect in any 
entry in either such register, make such order for making, expung- 
ing or varying such entry as it may think fit. 


(2) The Court may in any proceeding under this section 
decide any question that it may be necessary or expedient to decide 
in connection with the rectification of a register. 


(8) The prescribed notice of any application under this section 
shall be given to the Controller, who shall have the right to appear 
and be heard thereon. 
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(4) Any order of the Court rectifying a register shall direct 
that notice of the rectification be served on the Controller in the 
prescribed manner, who shall upon the receipt of such notice 
rectify the register accordingly. 

(5) A High Court to which an application has been made 
under this section may stay proceedings on or dismiss the appli- 
cation if inits opinion the application would be disposed of more 
justly or conveniently by another High Court. 


°> Powers and Duties of Controller. 


65. Subject to any rules in this behalf, the Controller in any 
proceedings before -him under this Act shall 
Powers of Con- . 


troller in Proceed- have the powers of a Civil Court for the pur- 
ings ander Act. hose of receiving evidence and administering 


‘oaths and enforcing the attendance of witnesses and compelling 
the production of documents and awarding costs. 


Publication of 66. The Controller shall issue periodically 
patented inven- ee : . os 
tions. a publication of patented inventions containing 


‘such information as the Governor-General in Council may direct. 


67. Where any discretionary power is by or under this Act 
Exercise of dis- given to the Controller, he shall not exercise 
cretionary power f i 
by Controller. that power adversely to the applicant for a 
patent, or for amendment of an application or of a specification, or 
for registration of a’ design, without (if so required within the 
prescribed time by the applicant) giving the applicant an oppor- 


tunity of being heard. 


68. "The Controller may, in any case of 
Power of Con- i Pei N pag . 
troller to take doubt or difficulty arising in the administration 
directions of Gav- as . 
ernor-General in Of any of the provisions of this Act, apply to the 
Eouneil Governor-General in Council for directions in 
the matter. : 


69. The Controller may refuse to grant a patent for an 

Refusalto grant invention, or to register a design, of which the 
‘patent, etc, in od a ae 

certain cases. use would, in his opinion, be contrary to law or 


morality. 


70. (1) Where an appeal is declared by this Act to lie from 


Appealsto the the Controller to the Governor-General in Coun- 
Governor-General 2 : ati 
in Council. — - cil, the appeal shall-be made within.two months 


ae 


' evidence. 


34 Imprrian Acts. 


of the date of the order passed by ‘the Controller, and shall be in : 
writing, and accompanied by the prescribed fee. ° 


(2) In calculating the said period of two * months the time 
(if any) occupied in granting a copy of the order appealed against 
shåll be excluded. i 


(8) The Governor-General in Council may, if he thinks ‘at, 
obtain the assistance of an expert in deciding such appeals, and 
the decision of the Governor-General in Council shall þe final. 


Evidence, ete. ? 


71. A certificate purporting to be under the hand of the 
Gectianate.. <p Controller as to any entry, matter or thing which 
Controller to be he is authorized by this Act, or any rules made 
thereunder, to make or do, shall be, prima 
facie evidence of the entry having been made, and of the contents 


thereof, and of the matter or thing’ having been done or left 


undone. 


72. Copies of all specifications, drawings and amendments 
Transmission of Cf atthe Patent Office after the commence- 
certified printed ment of this Act, printed for and sealed with 
fetid eee the seal of the Patent Office, shall be transmit- 
ted as soon as may be, after they have been 
accepted or allowed at the Patent Office, to the Governor of Fort 
St. George in Council, the Governor of Bombay in Council, the 
Lieutenant-Governor of Burma and to such other authorities as 
the Governor-General in Council may appoint in this behalf, and 
shall be open to the inspection of any person at all reasonable 
times at places to be appointed by those authorities. 


73. Any application, notice or other document authorised or 
required to be left, made or given at the Patent 
Office or to the Controller, or to any other per- 
son under this Act, may be sent by post. 


Applications and 
notices by post. 


74, (I) Ifany person is, by reason of infancy, lunacy or 
other disability, incapable of making any state- 
Declaration by $ a 3 : 

infant, «lunatic ment or doing anything required or permitted 
SSi by or under this Act the lawful guardian com- 
mittee or manager (if any) of the person subject to the disability, 
or, if there be none, any person appointed by any Court, possess- 
ing jurisdiction in respect of his property, may makè such state 
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i 
ment or a statement as nearly corresponding. thereto as circum- 
t 
sances permit, and do such thing in the name and on behalf of 
the person subject to the disability. 


(2) An appointment may be made by the Court for the pur- 

* poses of this section upon the petition of any person acting on behalf 
of “the person subject to the disability or of any other person in- 
terested in fhe making of the statement or the deing of the thing. 


° Agency. 


Subs'c ription 
and verification ¥ 8 75 
of certain docu- E 
ments. 


The following documents, namely, — 


(1) applications for a patent, 

(2) notices of opposition, 

(3) applications for extension of term of a patent, 

(4) applications for the restoration of lapsed patents, 

(5) applications for leave to amend, 

(6) applications for compulsory license or revocation, and 

(7) notices of surrenders of patent, 
shall be signed and verified, in the manner prescribed, by the 
person making such applications or giving such notices : 


Provided that, if such person is absent from British India, 
they may be signed and verified on his behalf by an agent resi- 
dent in British India authorized by him in writing in that behalf. 


76, (1) All other applications and communications to the 
pens. Controller under this Act may be signed by, 
and all attendances upon the Controller may be 
made by or through a legal practitioner or by or through an agent 


authorized to the satisfaction of the Controller. 
(2) The Controller may, if he sees fit, require— 
(a) any such agent to be resident in British India ; 
(b) any person not residing in British India to employ an 
_agent residing in British India ; 
(e) the personal signature or presence of any applicant, 
opponent or other person. f 
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Powers, etc., of Governor-General in Council. 
e 


Power for 77. (1) The Governor-General in Couneil 
een may make such rulgsas he thinks expedient» 
make rules. subject to the provisions of this Act— 


(a) for regulating the practice of registration under this 
Act; 


(vf for classifying goods for the purposes of designs ; ; 


(e) for making or requiring duplicates of specifications, 
drawings and other documents ; l 

(d) for securing and regulating tho publishing and selling 
of copies, at such prices and in such manner as the 
Governor-General in Counoil thinks fit, of specifica- 
tions, drawings and other documents ; : 

(e) for securing and regulating the making, printing, pub- 
lishing, and selling of indexes to, and abridgments’ 
of, specifications and other documents in the Patent 
-Office ; and providing for the inspection of indexes 
and abridgments and other documents ; 

(f) generally for regulating the business of the Patent 
Office, the conduct of proceedings before the Control- 
ler, and all things by this Act placed under the 
direction or control of the Controller or of the Gover- 
nor-General in Council ; and 


(g) generally for the purpose of carryig ‘into effect the 
provisions of this Act. 


(2) The power to make rules under this section shall be sub- 
ject to the condition of the rules being made after previous publi- 
cation. 


(8) All rules made under this section shall be published in the 
Gazette of India, and on such publication shall have effect as if 
enacted in this Act. 


Offences. 


e 
78, If any person uses on his place of business, or on any 


document issued by him, or otherwise, the 

Wrongful use of $ 
words “Patent words “Patent Office,’ or any other words 
oee suggesting that his place of business is officially 
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, connected with, or is, the Patent Office, he shall be punishable 
with fine which may extend to two hundred rupees. and, in the 
case of a continuing offence, with further fine of twenty rupees for 
each day on which the cffehce is continued after conviction there- 

- for. l 


Savings and Repeal. 


79. Nothing in this Act shall take away, abridge or prejudi- 
Saving for pre- cially affect the prerogative of the Crown in 
rogative. relation to the granting of any letters patent or 


to the’ withholding of a grant thereof. 


80. The inventions and Designs Act, 1888, 


R 1. 
nae is hereby repealed : 


Provided that this repeal shall not affect any application under 
the said Act pending at the commencement of this Act, and all 
proceedings on such application shall be continued as if this Act 
had not been passed. 


81, (1) At any time within two years from the commence- 
Substitution of ment of this Act, any person possessing an 
paS tei exclusive privilege under the Inventions and 
Act. Designs Act, 1888, may, by request in writing 
left at the Patent Office and on payment ofthe prescribed fee, 
seek leave to convert his exclusive privilege under the said Act 
into a patent under this Act. , 
(2) Notice of any application under this section shall be sent 
to all persons appearing from the address book kept under the said 


Act to have any shares or interests in the exclusive privilege. 

(3) Save as aforesaid, the procedure prescribed by section 17 
_ in the case of applications, under that section shall, so far as may 
be, apply to every application under this section. 

(4) Every patent granted under this section shall be dated as 
of the date of the exclusive privilege for which it is substituted, 


THE SCHEDULE. 
(Kee section 57.) 


Fres. - o 
Rs. 
On application for a patent aie oe te ocd oe 10 
Before sealing & patent... . 30 
Before the expiration of the ith year T from the date of the patent si 50 


Before the expiration of the 5th year from the date of the patent owe 50 
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Rs. 

Before the expiration of the 6th year from the date of the patent we 50 0 
Before the expiration of the 7th year from the date of the patent ee av 
Before the expiration of the 8th year fro. the date of the patent see 50 
Before the exp:ration of the 9th year from theelate of the patent «100 
Before the expiration of the 10th year from the date of the patent we = 100 | 
Before the expiration of the 11th year from the date of the ptaeni .. 100 
Before the expiration of the 12th year from the date of the pafent .. 100 
Before the expiration of the 13th year from the date of the patent .. 100 

Provided that.the fees for two or more years may be paid in advagice. 
On applifation to extend term of a patent ... ap a 50 
Before the expiration of each year of the extended term of a patent or of a a 

new patent granted under section 15 see ese -° .. 100 
On application for registration of a design... a as a8 


The following Act of the Governor-General of India in Coun- 
cil received the assent of the Governor-General on the 2nd March 
1911, and is hereby promulgated for general information.— 


SECTIONS. 


1. 


10. 


Act No. III op 1911. 


THE CRIMINAL TRIBES ACT, 1911. 


CONTENTS. 


Preliminary. 


Short title and extent. 
Definitions. 
Notification of Criminal Tribes. 
Power to declare any tribe, gang or class a criminal 


Registration of Members of Criminal Tribes. 
Registration of members of criminal tribes. 
Procedure in making register. 

Charge of register. 
Alterations in register. 
Complaints of entries in register. 


` Power to take finger-impressions at any time. 


Members of criminal tribes to report themselves or notify 


residence. 


14," 


Restriction of Movements of Criminal Tribes. 
Procedure when deemed expedient to restrict movements 


of, or settle, criminal tribes. 


12. 


13.. 


Notification restricting movements of, or settling, tribe. 
Power to vary specified area or place of residence. 
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14, Verification of presence of members of tribe within pres- 
cvibed area or place of residence. 


15, Transfer of register.in certain cases. 


Settlement and Schools. 
16. Power to place tribe in settlement. 
* 17. Power to place children i in schools and to apprentice 
them. 
18. Power of Local Government to discharge or remove per- 
‘sons from settlement or school. 


19. Power of Governor-General in Council to direct use of 
any settlement or school in British India for Teception of persons. 
Rules. 
20. Power to make rules. 
° Penalties and Procedure. 


21. Penalties for failure to comply with terms of notice 
under section 5 or 7. 

22. Penalties for breach of rules. 

23. Enhanced punishment for certain offences by members 
of criminal tribe after previous conviction. 

24, Punishment for registered members of criminal tribe 
found under suspicious circumstances. 

25. Arrest of registered person found beyond prescribed 
limits. 

26. Duties of village-headmen, village-watchmen, and ow- 
ners or occupiers of land to give information in certain cases. 


27. Penalty for breach of such duties, 


Supplemental. 

28. Bar of jurisdiction of Courts in questions relating to 
notifications under sections 3, 12 and 13. 

29. Repeals. 

THE SCHEDULE. 

An Act to amend the law relating to the registration, surveil- 
lance and control of Criminal Tribes. 

Waereas it is expedient to amend the law relating to the 
registration, surveillance and control of criminal tribes ; [¢ is here- 
by enacted as follows : 

Preliminary. 
ea idekia 1. (2) This Act may be called the Crimi- 
extent, nal Tribes A ct, 1911 ;and 
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(2) It extends to the whole of British India. 
e 
2. In this Act, unless there is anything 


Definitions. . . 
repugnant in the subject or*context,— 
(1) “criminal tribe ” means a tribe, gang or class of persons 
declared to be a criminal tribe by a notification under section 8 ; 
(2) “prescribed ” means prescribed by rules ander this A't ; 
and l 5 
(8) “tribe,” “ gang ” or “class” includes any part or mem- 
bers of a tribe, gang or class. ° 


Notification of Criminal Tribes. ° 
3. Ifthe Local Government has reason to believe that any 


Power todeclare tribe, gang or class of persons is addicted to 
eny tribe, imine] the systematic commission of non-bailable off- 
tribe. _ ences, it may, by notification in the local official 
Gazette, declare that such tribe, gang or class is a criminal tribe 
for the purposes of this Act. 

4, The Local‘ Government. may direct the District. Magis- 

Registration ot trate to make or to cause to be made a register 
members ofcrimi- of the members of any criminal tribe or of any 
ea part thereof within his district. 


5. Upon receiving such direction, the District Magistrate 
Procedure in Shall publish a notice in the prescribed manner 
making register. ot the place where the register is to be made 
and at such other places as he may think fit, calling upon all the 
members of such criminal tribe, or of such part thereof as is 
directed to be registered,— 
(a) to appear at a time and place therein specified before 
- a person appointed by him in this behalf ; 

(b) to give to that person such information as may be neces- 

‘sary to enable him to make the register; and 

(c) to allow their finger-impressions to be recorded : 


Provided that the District Magistrate may exempt any indivi- 
dual member of such criminal tribe or part thereof from regis- 
tration. 


6. ,The register, when made, shall be placed in the keeping 
Charge of regis- Of the Superintendent of Police, who shall, from 
ter. time to time, report to the District Magistrate 
-any alterations which ought in his opinion to be made therein, 
either by way of addition or erasure. 
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7. (1) After the register has been placed in the keeping of 
* Alterations in the Superintendent of Police no person shall be 
register. added to the register, and no registration shall 
be cancelled except by or by the order in writing of the District . 
Magistrate. 


+(2) Before the name of any person is added to the register 
‘under this section, the Magistrate shall give notice in the prescrib- 
ed manner to the person concerned— . 


(a) to åppear before him or a person appointed by him in 
. this behalf at a time and place therein specified ; 


(b) to give him or such person such information as may be 
necessary to enable him to make the entry ; and 


(c) to allow his finger-impressions to be recorded. 


8. “Any person deeming himself aggrieved by any entry made, 
Complaints of OF “proposed to be made, in such register either 
entries in register. when the register is first made or subsequently, 
may complain to the District Magistrate against such entry, and 
the Magistrate shall retain such person’s name on the register, or . 
- enter it therein, or erase it therefrom, as he may see fit. 


9. The District Magistrate or any officer empowered by him 
Powerto take i this behalf may at any time order the finger- 
finger-impressious impressions of a registered member of a criminal 
at any time. A 
-tribe to be taken. 


10. The Local Government may, by notification in the local 
Members of cri- official Gazette, direct in respect of any criminal 

' minal tribes tore tribe that every registered member thereof shall 
port themselves tribe that every registered member thereof shall, 


or notify residence. in the prescribed manner,— 
(a) report himself at fixed intervals ; or 


(b) notify his place of residence and any change or intend- 
ed change of residence and any absence or intended 
absence from his residence. 


Restriction of Movements of: Criminal Tribes. 


Procedure when 11. (1) If the Local Government gonsiders 
deemed éxpedient 


to restrict move- that it is expedient that any criminal tribe 
ments of or settle, 
criminal tribes. . should bé— 


(a) restricted in its méveménts to any specified area, or 
é l . 
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(b) settled in any place of residence, ' 
it may report the case for the orders of the Governor-General | ix 
Council. . 

(2) Every such report shall state-- 

(i) the nature and the circumstances of the offences in which, 
the members of the criminal tribe are believed to have 
been concerned, and the reasons for such belief ; 

(ii), whether such criminal tribe follows any lawful occupa- 
tion, and whether such occupation is jn the opinion 
of the Local Government the real ocewpation of such 
criminal tribe, or a preteace for the purpose of 
facilitating the commission of crimes, and the grounds 
on which such opinion is based ; 

(iti) the area to which it is proposed to restrict the, move- 
ments of such criminal tribe, the placè of resi- 
dence in which it is proposed i mA it; and 

(iv) the manner in which it is proposed that such criminal 
tribe shall earn its living within the restricted area 
or in the settlement, and the arrangcments which 
are proposed to be made therefor. 


Notification res- 12. Ifon the consideration of any sah 
plata gees Wee: . report the Governor-General in Council is satis- 
tling, tribe. fied—: 

(a) that it is expedient to restrict the movements of such — 
criminal tribe, or to settle it in a place of residence, 
and. 
(b) that the means by. which it is proposed that such crimi- 
nal tribe shall earn its living are adequate, 
is may authorize the Local Government to publish in the local 
official Gazette a notification declaring that such criminal tribe 
shall be: restricted in its movements to the area specified or shall 
be settled in the place of residence specified, and the Local 
Government may publish a notification accordingly. 

13. The, Local Government may at any time by a like notifi- 
PE cation vary the terms of any notification pub- 
specified rea or lished by it under section 12 by specifying ano- 

p ace ofresidence. hor area to which the movements of the 
criminal tribe shall be restricted, or another place , ef residence in 
which it shall be settled, 
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14, Every registered member-of a criminal tribe, whose 
yerification of movement have been restricted or which has 
resence of mem- gat $ 
bers.of tribe with- bgen settled in a place of residence, shall attend 
i pisces oF ‘fei, ab such place and at such time and before such 
„dence. person as may be prescribed in this behalf. 
. 15. Whenthe area to which the movements of a criminal 
„Transfer of re- tribe or any members thereof are restricted, or 
gister in cegtain h E i oe 
cases, . the place of residence in which q criminal 
tribe is settled, is situated ina district other than that in which 
the register mbntioned in section 4 was prepared, the register shall 
be transferred to thee Superintendent of Police of the district in 
which the said area is situated, and the District Magistrate of the 
said district shall thereupon be empowered to exercise the powers 


provided in sections 7, 8 and 9. 
Settlements and Schools. 


16, The-Governor-General in Council or the Local Govern- 

Power to place mentmay establish industrial, agricultural or 

tribe settement. reformatory settlements and may place therein 

' any criminal tribe or any part thereof, in respect of which a notifi- 
cation has been published under section 12. 


17. (1) The Local Government may establish industrial, 
Power. to place agricultural or reformatory schools for children 
children ERR and may separate and remove from their par- 
- them, ents or guardians and place in such schools the 
children of members of any criminal tribe in respect of which a 


notification has been published under section 12. 


(2) For every school established under sub-section (J), a Super- 
intendent shall be appointed by the Local Government. 

(3) The provisions of sections 18 to 22 (both inclusive) of the 
Reformatory Schools Act, 1897, shall, so far as may be, apply in 
the case of every school for children established under this section 
as if the Superintendent of such school were a Superintendent and 
the children placed in such school were youthful offenders within 
the meaning of that Act. s 

(4) For the purposes of this section the term “ children ” 
includes all persons under the age ef eighteen and above the age 
of six years. 


epee 
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(5) The decision ofthe District Magistrate as to the age 
. of any person for the purposes of this section shall be final.. e 


Power of Local 18. TheLocal Governrtent may at any time, . 
Government to ae) N 
discharge or, re- by general or special order, direct any person who 


movepersons ‘from D : A n at 
settlement or ay be in any industrial agricultural or refor 


school. matory settlement or school i in the Province,— 
(a) to be discharged, or 


(b)eto be removed to some other like settlement or. school 
in the Province. ° A 


Be 19. The Governor- alin il, maj 
Ae: p Gover nor-General in Council, may, 


zin or-General in by like order, direct that any person to whom 
a > Bonpell to direct th Ean ; í 
uge of any settle- e provisions of section 16 or section 17 are 


h 1 . . 
min i As applicable may be placed in, or transferred to, 
reception of per- any industrial, agricultural or reformatory settle- 


sii ment’ or school in any part of British India. 


Rules. 
20. (1) The Local Government may make 
ad to make tules to carry out ‘the purposes and objects of 
this Act. 


(2) In particular and without prejudice to the generality of 
the foregoing power, such rules may provide for and regulate— 

(a) the form and contents of the register prescribed in 
section 4; ld 

(b) the mode in which the notice preseribed in aai 5 
shall be published and the means by which the persons 
whom it concerns, and the village-headmen, village- 
watchmen and landowners or occupiers of the village 
in which such persons reside, or the agents of such 
landowners or occupiers, shall be informed of its - 
publication ; 

(c) the addition of names to the register and the erasure of 

. names therein, and the mode in which the notice pre- 
scribed in section 7 shall be given; 

(d) the mode'in which persons mentioned in section 10 shall 
report themselves, or notify their residence or any 
change or intended change of residence or any absence 
or intended absence ; 

(¢) the nature of the restrictions to be observed by persons 
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whose movements have been restricted by notification 
° . under section 12 or section 13; . 

(f) the conditions as to holding passes under which persons 
may be pernfitted to leave the place in which they are 
settled or confined or the area to which their move- 

e nfents are restricted ; 
. (9), the ‘conditions to be inserted in any Sieh pass in regard 
to— g 
(iy the places wien ale holder of .the pass: aed go or 
z reside ; 
(ii) the perséns before whom, from time to time, he shall be 
bound to present himself ; and 
(iii) the time during which he may absent himself ; 

(h) the place and ‘time at which and the persons ‘before 
whom: members of a criminal tribe shall attend in 
accordance with the provisions of section 14; 

(i) the inspection of the residences and villages of any cri- 
minal tribe ; 

(J) the terms upon which registered members of criminal 
tribes may be discharged from the operation of this 

` Act; i ’ 

(k) the management, control and supervision of industrial, 
agricultural or reformatory settlements and schools 3 

(D the works on which, and the hours during which, per- 
sons placed in an industrial, agricultural or reformatory 
settlement shall be employed, the rate at which they 

. shall be paid, and the disposal, for the benefit of such 
persons, of the surplus proceeds of their labour; and 

(m) the discipline.to which persons endeavouring to escape 

` from any industrial, agricultural or reformatory settle- 
ment’ or school, or otherwise offending against the 
rules for the time being in force, shall be subject, the 
periodical visitation of such settlement ør school, and 
the removal from it. of such persons as it shall seem 


expedient to remove. E 


Penalties and Procedure. 


faituve toc 7 af ply 21. Whoever, being a member of a-crimi- 
with terms of nal tribe, without lawful excuse, the burden of 
notice under sec. . 


tion 5 or 7. proving which shall lie upon him,— 
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. (a) fails to appear in compliance with a notice issued under 
section 5 or section 7, or A 
(b) intentionally omits to furnish any information required 
under those sections, or, . i 
(e) when required to furnish information under either of 
those sections, furnishes as true any information whieh 
he knows or has reason to believe to be false, or 
(d) refuses to allow his finger-impressions to be taken, 
may be arrested without warrant, and shall be punishable with 
imprisonment for a term which may extend to six months, or ,with 
fine which may extend to two hundred rupees? or with both. 
22. (1) Whoever, being a registered member of a criminal 
tribe, violates a rule made under clause (e), clause 
oa T (f) or clause (g) of section 20 shall be punishable 
with imprisonment for a term which may 
extend,— 7 
` (a) on a first conviction, to one year, 
(b) on a second conviction; to two years, and 
(c) on any subsequent conviction, to three years. 


(2) Whoever, being a registered member of a criminal: tribe, 
violates a rule made under any other clause of section 20 shall be 
punishable,— i 
(a) on a first conviction, with imprisonment for a term which 

may extend to six months, or with fine which may ex- 
tend to two hundred rupees, or with both ; and 

(b) on any subsequent conviction, with imprisonment for a 

term which may extend to one year, or with fine 

l which may extend .to five hundred rupees, or with 

' both. ao ; . 

23. (1) Whoever, being a member of any criminal tribe, and, 

Enhanced having been convicted of any of the offences 

punishment.. -ior under the Indian Penal Code, specified in the 


by members of Schedule, is hereafter convicted of the same or 


criminal tribe è y ‘ à 
after previous con- any other offence specified in. the said schedule 


pietOn yy ava shall,.in the absence of special reasons to the 
contrary to be mentioned in the judgment of the Court, be 
punished,— : ° 


. (a) on a second conviction, with imprisonment for. a term 
. s om 
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iy 


of not less than seven years, and 
(b) on a third conviction, with transportation for life. 


(2) Nothing ip this section shall affect the liability of such 
person to any further or oéher punishment to which he may be 
liable under the Indian Penal Code or any other law. 


Punishment for 24. Whoever, being a registered member ` 
registered mem- . PO E : . ‘ 
bers of crimina] Of any criminal tribe, is found in any place 


tribe found°under e 
snepicions- Cir under such’ circumstances as to. satisfy the 
cumstances. » Court— 


. (a) that he was about to commit, or aid in the: commission 


of, theft or robbery, or 
(b) that he was waiting for an opportunity to commit theft 
or robbery, 
shall þe punishable with imprisonment for a term which may 
extend to three years, and shall also be liable to frig which may 


extend to one thousand rupees. 


ered person fonnd | 25. (1) Whoever, being a registered 


beyondprescribed member of a criminal tribe— 
limits. 3 


i 


(a) is found in any part of British India, beyond the area, 
if any, prescribed for his residence, without. the 
prescribed pass, or in a place or at a time not permitted 
by the conditions of his pass ; or 

(b) escapes from an industrial, agricultural or reformatory 
settlement or school, i l 

may be arrested without warrant by any police-officer, village 

headman or village-watchman, and taken before a Magistrate, who, 

on proof of the facts, shall order him to be removed to the district 
in which he ought to have resided or to the settlement. or school 
from which he has escaped (as the case may be), there to be dealt 
with in accordance with this Act or any rules made thereunder. 

- (2; The rules for the time being in force for the removal of 
prisoners shall apply to all persons removed under this section or 

-under any other provision of this Act: F 

Provided that an order from the Local,Government or from 
the Inspectoy-General of Prisons shall not. be necessary for the 


removal of such persons:. ; 
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26, @) Every village-headman and Gillage-watehman in a 


alike on eae village in which any persons belonging toa e 


age-headmen, criminal tribe- reside, and every owner or 


village-watch- 
men seine owners occupier of land on which any such persons 


or occupiers of reside or the agent of any such owner’ or 
land to give infor- ; 
mation in certain occupier, shall forthwith communicate ‘to the, 


cases. 
officer in ‘charge of the nearest police-station 


any information which he may obtain of— P 
(a) the failure of any such person to appear and give infor- 
mation as directed in section 6 ; or e 


(b) the departure of any registered member of a crifninal 
tribe from such village or from such land (as the case may be). 


(2) Every village-headman and village-watchman in a village, 
and ‘every owner or occupier of land or the agent of such owner or 
_occupier, of land or the agent of such owner or occupier, shall 

forthwith communicate to the officer insharge of the nearest police- 
‘station any information which he may obtain of the arrival at such 
village or on such land (as the case may be) of:any persons who 
may reasonably be suspected of belonging to any criminal tribes. 
27. Any  village-headman, village-watchman, owner or 
wouwiee tes occupier of land or the agent of such owner or 
breach of such occupier, who fails to comply with the require- 
outres; ments of section 26, shall be deemed to have 
committed an offence punishable under the first part of section 176 
of the Indian Penal Code. 


Supplemental. | 


28. No Court of justice shall question the. validity of any. ` 


notification published under the provisions of 
Bar of jurisdic- . 


tion of Courts in section 3, section 12 or section 13 on the ground 
l P e neston that the provisions hereinbefore contained or 
nader vections 3° any of them have not been complied with, or 

fe entertain in any form whatever the question 
whether they have been complied with ; but every such notification 
shall’ be’ conclusive proof that it has pora issued in, accordance 


with jaw. 
29. The Criminal Tribes Act, 1871, the Criminal Tribes’ 
= ` (Amendment) Act, 1876, and the Criminal 
‘Tribes: Act, Amendment Act, ee are dacs 


repealed. | f we Lege. 


Repeals 


Sac 


TIONS, 
281. 
232. 


-.983.- 


234... 


235. 


286. 


240, 


242. 


243, 


329% 


332. 
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THE SCHEDULE. 
(See section. 23.) 
°° Cmr XII. 


Counterfeiting coin. 

Counterfeiting Queen’s coin. 

Making or selling instrument for counterfeiting.coin. 

Making or selling instrument for counterfeiting Queen’s 

` oin, : 

Possession of instruments or material for the purpose of 
using the Same for counterfeiting coin. 


Delivery of coin, possessed with the knowledge that- it 


is counterfeit, 

Delivery of Queen’s coin possessed with the knowledge 
that it is counterfeit. 

Possession of counterfeit coin: by a person who knew 
it to be counterfeit when he became possessed 
thereof. 

Possession of Queen’s coin by.a person who. knew. it to 

“be counterfeit when he became, possessed, thereof. 





CHAPTER XVI, 

Culpable homicide 

Attempt to murder. l l 

Attempt to commit culpable homicide. 

Being a thug. 

Voluntarily causing grievous hurt. 

Voluntarily causing hurt by dangerous,- weapons or, 
means. 

Voluntarily causing grievous. hurt by. dangerous wes- 
pons or means. 


:. Voluntarily causing hurt to extort property or to cón- 


strain to an illegal act. 


a Causing hurt by means of poison, etc., with intent to 


commit an offence. 


Voluntarily causing grievous. hurt to-extort property or 


to constrain to an illegal act. l 
Voluntarily causing hurt to deter -publie servant from 
his duty. $ 
7 l 


50 


388. 


369. 
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Voluntarily causing grievous hurt to deter public 
servant from his duty. z 


o 


Kidnapping child under ten geirn with intent to pian! 
from its person. 





CHAPTER XVII. : n 


Theft after preparation made for causing death, hurt or 
restraint, in order to the committing of the theft. 


._. Extortion. ` ; ° 
. Putting person in fear of injury in order to commit 


extortion, 


Extortion by putting a person in fear of death or gtie- 
-vous hurt. . 


Putting person in fear of death or’ of’ grievous hart in 
order to commit extortion. 


A . 


Robbery. 


Dacoity. 
‘Attempt to commit robbery. 


. Voluntarily causing hurt in committing robbery. 


Robbery or dacoity, with attempt to cause death or 
grievous hurt. 


‘Attempt to commit aibe or diy when armed 


with deadly weapon. . 

Making preparation to commit dacoity. 

Assembling for purpose of committing dacoity. ; 

Lurking house-trespass or house-breaking by ‘night in 
order to the. commission of an offence punishable: 
with imprisonment. 


Lurking house-trespass or house-breaking by night after 
preparation for hurt, assault or, wrongful restraint. 
Grievous hurt caused whilst committing lurking -house- 

trespass or house-breaking. 
All persons jointly concerned in lurking ‘ house-trespass 


or house-breaking by night punishable where death 
or grievous hurt caused by one of them.  - a 
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INDIAN PORTS (AMENDMENT if ACT. 
Act No. IV oF 1911. ' 


[RECEIVED THE ASSENT OF THE GOVERNOR: GENERAL 
ON TME aND MARCH I911.] 


An Act to amend the Indian Ports Act, 1908. ` 
° Ww HEREAS it is expedient to amend the Indian Ports Act, 1908 ; 
It is hereby enacted as follows :— 


anareaind 1. This Act may be called*the Indian 
OEE iA . Ports (Amendment) Act; 1911... 


i 2. For clause (p) of section 6, sub-section 
Amendment of . 
section 6, ActXV, (1), of the Indian Ports Act, 1908, the following 

z909: shall be substituted, namely :— 

“(p) subject to the control of the Governor-General in 
Council, for the prevention of danger arising to the 
public health, by the introduction and the spread of 
any infectious or contagious disease from vessels 
arriving at, or being in, any such port, and for the 
prevention of the conveyance of infection or contagion 
by means of any vessel sailing from any such port, 
and in particular and without prejudice to the gonge- 
ality of this provision, for— 


(6) the signals to be hoisted and the places of Anchorage 
a er to be taken up by such vessels having any case, or 
suspected case, of any infectious or contagious disease 
on board, or arriving at such port from a port in which 
or in the neighbourhood of which, there is believed to 
be, or to have been at the time. when the vessel left 
such port, any infectious or contagious disease ; * 


` (i) the medical inspection of such vessels and of persons 
on board suc} vessels ; 

(#84) the questions to be answered and the information to 
‘be supplied by masters, pilots and other perponi on, 
board such vessels ; i ; s 





(i) the detention of such vessels and of persons | on boar x 
_ such. vessels ; OE Ga 
(v) the duties to be performed in cases of any such disease 
*by masters, pilots and other persons on board such 
vessels ; 


è 
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(vi) the removal to hospital or other place appisvéd by the 
health- officer ‘and the detention therein of any person ° 
- from any such vessel who is suffering or suspected to 

be suffering from any such disease ; ` 


(vii) the cleansing, ventilation and disinfection of such ve- : 
ssels or any part thereof and of- any articles therein 
likely to retain infection or contagion, and- the ‘dé- 

* struction of rats or other vermin in such vessels ; jand 


_ (viši) the disposal of the dead on such vessels; and.” 


INDIAN TRAMWAYS (AMENDMENT) ACT. 
“ACT No. V or 1911. 


 [RECKIVED THE ASSENT oF THE GOVERNOR-GENERAL 
ON THE 2nD Marcu 1911.) 


An Act further to amend the Indian Tramways Act, 1886. 


WHEREAS it is expedient further to amend the Indian Tram- 
ways Act, 1886: It is hereby enacted as follows :— 


“1. -This Act may be called. the Indian Tramways (Amend- 
Short title. ment) Act; 1911. 


““Seibetitation- of 2. For section 3, clause (5 ), of the Indian 
Beaton a AD an ‘Tramways Act, 1886, the following shall be 
of 1886. substituted, namely :— 


(5), “tramway ’ means a tramway having one,’ two or more 
Tails; ähd -includes— 


Xay any pärt of a tramway or any siding, turn-out, connec- 
‘tion, line or track belonging to a tramway ; 


(b) any electrical equipment of a tramway ; and 


(c) any electric supply-line transmitting power from a gene- . 
rating station or sub-station to a tramway or from a 
generating station to a sub- station from which power 


is transmitted to a tramway.” 


-Amendmeftt of 3. In section 3, clause (9), of the said Act, 
: fone: Ra xt or “after the words “mechanical power” the word 
1886. ‘ or electrical power ” and after the.word “ pro- 


‘ducing > the words “ or utilising” shall be inserted. 
4 
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Bübstitatión of  - 4. For- section? 7, : sub-section: (2), clause 


“Shien Toe at (e), of the said Act, the following shall be sub- | 


‘stituted, namely :— 
“f (e) the space which shall ordinarily ‘intervene between the 
` outside ofthe carriage way on either side of a road 
-| -whereon the tramway is to be constructed, and— 


(i} in the case ofa. tramway haying one rail, the rail of 
amie. or 


(ii) iw the case of a tramway having two o or. more rails, 
the nearest rail of the tramway, 
and-the-conditions: on- which a smaller space: may -be-permitted:”"~ 


Amendment of 5. In section 7, sub-section (2), clause (m), 
tony OM ae of the said Act, after the words “ mechanical 
of 188 power ” the words “ or’ electrical power” shall 


bo inserted. 


Amendment of 6. In section 24, sub-section (1), clause (e), 


Clause :(¢) of sec- ; : G : 
tion 2 24 i jy aet XI of the said Act, ‘after the words mechanical 
of 1886... ; power” the words “ or electrical power ” -shall 


be ii 

a 7, In section 44 of the said Act, after the 

Amendment of : . 
section 44, XI of word “engine-sheds” the- words “ electrical 
iaoe ; generating stations or sub-stations”~-shall be 
inserted. 

INDIAN TARIFF (AMENDMENT) ACT. 
- Act No. VI or 1911. . 


[Rucerven THE ASSENT ‘OF THE GOVERNOR- GENERAL 
ON THE 7TH MARCH 1911.) tee 


An Act further to hinen the Indian Tarif Act, 1894. 


Wuerras it is expedient further to amend the Indian Tariff 
Act, 1894; It is hereby enacted as follows :— 
1. This Act may be called the Indian; Tarif - 


hort title. 
ce (Amendment) Act, 1911. 
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:2. Eor item. No.5 of Schedule HI tothe Indian Tarif Act, 
Amendment of 1894,-as amended by. the Indian Tariff Amend- 
Schedule III, Act ment) Act, 1910, the: following shall be. substi- 
VIII, 1911 
tuted, namely : — 














 Tobacco— 

Unmanafactured 

Cigars ; 

Cigarettes weighing .less than. 
3 lbs. per thousand. 

Cigarettes weighing 3 Ibs. or 
.more per thousand.. 

Manufactured, other sorts 


Se 
pound ` 


» Py 


thousand ` 


. pound ah 


. 
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INDIAN PAPER CURRENCY (AMENDMENT) ACT. ` 
Act No. VII of 1911-- = 


LRRSNNAD THE ASSENT OF THE GOVERNER- OENÈRAL 
on THE 161TH Marca 1911.) , 


An Act to amend the Indian Paper Currency Act, 1910.. 
- Wuerxas it is expedient to amend the Indian ee PASS 
Act, 1910 ; It is hereby enacted as follows :— 


1. This Act'may-be called the Indian Paper 
Currency (Amendment) Act, 1910. 


2. Insection 22 of the Indian Paper. Currency Act, 1910;. for 


Pas 


i Short title n 


Amendment of the words “ twenty millions,” each time they 
section 22, Act II, occur, the words “ forty. millions ” shall be sub- 
IgIo. 

stituted. 


——.: 
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es 


THE SCHEDULE. 
REPEAL or ENACTMENYS. 


An Act to consolidate and amend the law relating to the govern- 
ment of His Majesty's Native Indian Forces. 

Wuerras it is expedient to consolidate and amend the law 
relating to the government of the Native officers, soldiers and 
other persons in His Majesty's ‘Indian Forces ; It is hereby enacted 
as follows :— 
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CHAPTER I. 
PRELIMINARY. 
Short title and 1, (1) This Act may be called the Indian 
commencement. Army Act, 1911. 


(2) It shall come into force on such date as the Governor 
General in Council may, by notification in the’ Glizette of India, 
direct in this behalf. ` 
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Application of Act. . 
* 2 Penone sabice 2. (1) The following persons shall be - 
t 


eect subject to this Act, namely :— 


È (a) Native officers and warrant officers ; 
(b) persons enrolled under this Act ; 


(c) persons not otherwise subject to military law, who, on 
e active service, in camp, on the march, or at any frontier 
post specified by the Governor General in ‘Council by 
notification in this behalf, are employed by, or are in the 


service of, or are followers of, or accompany any portion 
of His Majesty’s Forces : 


e 
Provided that if any person claims to belong to a class to 
which the Army Actis, and this Act is not, applicable, the burden 
of proving that he belongs to that class shall lie upon him. 


(2) Every person subject to this Act under sub-section (1), 


clause (a) or (b), shall remain so subject until duly discharged or 
dismissed. 


8. (1) The Governor General in Council may, by notification, 
Special provision direct that any persons or class of persons sub- 
asto rankin cer- Ject to this Act under section 2; sub-section (1) 
tain cases. i š . 2 
i clause (c), shall be so subject as Native officers, 
warrant officers or non-commissioned officers, and may authorize 


any officer to give a like direction with respect to any such person 
and to cancel such direction. 


(2) All persons subject to this Act other than officers, warrant 
officers and non-commissioned officers shall, if they are not persons 
in respect of whom a notification or direction under sub-section (1) 
is in force, be deemed to be ofa rank inferior to that ofa non- 
commissioned officer. l 


4. Every person subject to this Act under section 2, sub- 
Commanding Section (1), clause (e), shall, for the purposes of 
A s prreons this Act, be deemed to be under the command- 
ry liw ser a ing officer of the corps, department or getachment 
i (if any) to which he is attached, and if he is not 
-attached to any corps, department or detachment, under the com- 
mand of any officer who may for the time being be named as his 


commanding officer by the officer commanding the force with which 


St Meats 
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such person may for the time being be serving, or of any other 
: : : a Da g ° 

- prescribed officer, or,if no such officer is named or prescribed, under 
the command of the said officer commanding theeforce : 


Provided that an officer commanding a force shall not place a` 
person under the command of an officer of official rank inferior to 
that of such person if there is present at the place where such per- 
son is any officer of higher rank under whose command ke can be 
placed. 


5. (1) The Governor General in Council ` may, by notifi- 

Powers toanply cation, apply all or any.eofthe provisions of 

Act to certain for- this Act to any force raised and maintained 
ces under the 


Government of in India under the authority of the "Governor in 


India. . 
Council. 


(2) While any of the provisions of this Act apply to any such 
force, the Governor General in Council may, by notification, direct 
by what authority any jurisdiction, powers or duties incident to the 
operation of these provisions shall be exercised or performed in 
respect of that force. 


e 


6. (1) Whenever persons subject to this Actare serving out 
Officersto exer-- of India under an officer not subject to the au- 
cise powers it thority of the Governor General in Council, the 
case of foreign ° i : 
service. Governor General in Council may prescribe the 
officer by whom the powers which, under this Act, may be exer- 
cised by officers commanding armies, divisions and brigades, shall, 


` as regards such persons, be exercised. 


(2) The Governor General in Council may confer such powers 
either absolutely, or subject to such restrictions, reservations, ex- 
. ceptions and conditions as. he may think fit. 


Definitions. 
7. In this Act, unless there is something R in the 
Definitions. subject or context,— 


(1) “ British officer” means a person holding a commission. 
in His Majesty’ s land forces : 


(2) “ Native officer ” means a person commissioned, gazet- 
ted or in pay as an officer holding a Native rank. in His Majesty’s 
Indian Forces : ; fe 
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(3) “warrant officer” means a person appointed, gazetted or 
“ia pay as a Native warrant officer in His Majesty’s Indian Forces : * 


(4) “non- comthissioned officer” means a person attested under 
this Act holding a Native non-commissioned rank in His Majesty’s 


` Indian Forces, and includes an acting non-commissioned officer : 
a 
(5) “ officer ” means a British officer or Native officer, but 


- a ~ A . 
does not iùclude a warrant officer or non-commissioned officer : 


(6) “ commanding officer,” when used in any provision of 
this Act with reference to any separate portion of His Majesty’s 
forces or to any department, means the British officer whose duty 
it is under the regulations of the army, or, in the absence of any 
such regulation, by the custom of the service, to discharge with 
respect to that portion of the forces or that department the func- 
tions of cemmanding officer in regard to matters of the description 

` referred to in that provision : 


(7) “ superior officer, ” when used in relation to a person sub- 
ject to this Act, includes a warrant officer and a non-commissioned 
officer ; and, as regards persons placed under his: orders, a war- 
rant officer or non-commissioned officer subject to the Army Act 


(8) “army,” “ division ” and “ brigade ” mean respectively 
an army, division or brigade which is under the command of an 
officer subject to the authority of the Governor General in Coun- 
cil : 

(9) “ corps ? means any separate body of'persons subject to 
this Act orthe Army Act which is prescribed as a corps for the 
purposes of all or any of the provisions of this Act : 

(10) “ independent brigade ” means a brigade which does not 


` form part of a division : 


(11) “department” includes any division or branch of a 
department : l i 


(12) “ enemy ” includes all armed mutineers; armed rebels, 
armed rioters, pirates and any person in arms against whom it is 
the duty of a person subject to military law to act : 


(18) “active service,” as applied toa person subject to this 
Act, means the time during which such person is attached to, or 
forms part of, a force which is engaged in operations ag&inst an 
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enemy, or is engaged in military operations in, or is on the line of, 
march to, a country or place wholly or partly occupied by an enenty 
oris in military occupation of any foreign country : S 
> e 
(14) “ military custody ” means the arrest or confinement of 
a person according to the usages of the service : 


(15) “military reward ” includes any gratuity or annuity for 
long service or good conduct, any good conduct pay, gbod service 


pay or pension, and any other military pecuniary rewgrd : 

(16) “ court-martial ” means a court-martial hefd under this 
Act: ° 

(17) “ criminal court” means a court of ordigary criminal 
justice in British India, or established elsewhere by the authority 
of the Governor General in Council : z 

(18) “ civil offence ” means an offence “which, if committed in 
British India, would be triable by a criminal court : 

(19) “ offence ” means any act or omission punishable under 
this Act, and includes a civil offence as hereinbefore defined : 

(20) “notification” means a notification published im the 
Gazette of India : 

~ (21) " prescribed ” means prescribed by rules made under this 

Act : and 

(22) all words and expressions used herein and defined in the 
Indian Penal Code and not hereinbefore defined shall be deemed to 


have the meanings respectively attributed to them by that Code. 





CHAPTER II. 
ENROLMENT AND ATTESTATION. 


: Enrolment. 


8. Upon the appearance before the prescribed enrolling 
Procedure before Officer of any person destrous of being enrolled, 
enrolling oficer. -the enrolling officer shall read and explain to 
him, or cause to be read and explained to him in his presence, the 
conditions of the service for which he is to be enrolled; and shall 
put to him the questions set forth in the prescribed form of enrol- 
ment, and shall, after having cautioned him that if he makes a 
false answer to any such question he will be liable to punishment 
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under.this Act, record or cause to be recorded his answer to each 
. Bugh question. 


9. If, after complying with the provisions of section 8, the 
i enrolling’ officor is satisfied that the person 
Enrolment. 

: desirous of being enrolled fully understands the 
questions put to” him and consents to the conditions of service, 
and if he pexceives no impediment, he shall sign the enrolment paper, 
and the person shall then be deemed to be enrolled. . 

10. fivety person who has for the space of six months been 

Presnđiption of 2 the receipt of military pay and been borne on 
area incer- the rolls of any corps or department (of which 
e the last pay statemont,if prodnced, shall be 
evidence) shall be deemed to have been duly enrolled, and shall 
not be entitled to claim his discharge on the ground. of illegality 
or irregularity in his enrolment. 
Attestation. 
Persons to be 11. The following persons shall be attes- 
srtested: ted, namely :— 
(a) all persons enrolled as combatants ; 
(b) all other enrolled persons prescribed by the Governor- 

General in Council. 

12. (1) When a person who is to be attested is reported fit for 

Mode of attesta- uty, or has completed the prescribed period of 
tion. probation, an oath or affirmation shall be 
administered to him in the prescribed form by his commanding 
officer in front of his corps or such portion thereof or such mem- 
bers of his department as may be present or by any other prescri- 
bed person. 

(2) The form of oath or affirmation prescribed under this sec- 
tion shall contain a promise that the person to be -attested will be 
faithful to His Majesty, His heirs and successors, and that he will 
serve in His Majesty’s Indian Forċes and go wherever he is ordered 
by land or sea, and that he will obey all commands of any officer 
set over him, even to the peril of his life. ; 

_ (3) The fact of an enrolled person having taken the oath or 
affirmation directed by this section to be taken shall be entered on 
his enrolment paper, and authenticated by the signature of the 

ficer administering the oath or affirmation. 
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CHAPTER II. 


DISMISSAL AND DISCHARGE. . 


. 

Dismissal 13. The Governor-General in Council or 
Governor-General the Commander-in-Chief in India may dismiss 
in Ccuncil and F : 5 
Commandér-in- from the service any persone subject to „this 
Chief in India. Act s : 


8 
14, eAn officer commanding an army, division or brigade, or 
Dismissal by any prescribed officer, may dismiss from the 
oficer command- . . Ja hi a 
ing army, divi- Service any person serving under his comman 


sion, brigade, ete. other than a Native offiter, 


15. Every person sentenced by any court-martial or by any 
Dismissal ofcou- criminal court to transportation or to rigorous 
Nice imprisonment for any term exceeditig three 
months, shall be dismissed from the, service by his commanding 
officer : 


Provided that on active service any such person may be re- 
tained to serve in the ranks, und his service therein shall be 
reckoned as part of his term of transportation or imprisonment. 


16. The prescribed authority may, in conformity with any 
rules prescribed in this behalf, discharge from 


Discharge. 
the service any person subject to this Act. 


17. Every enrolled person who is dismissed or discharged 
è ertificate to from the service shall be furnished by his com- 
person dismissed manding officer with a certificate, in the Eng. 
or discharged, 3 
lish language and in the mother tongue of such 
person “when his mother tongue is not English), setting forth— 
(a) the authority dismissing or discharging him ; 
(6) the cause of his dismissal or discharge ; 
(c) the full period of his service in the army. 


48. (I) Any person enrolled under this Act who is entitled 
Discharge, etc, under the conditions of his enrolment to be dis- 
ita: Slane charged, or whose discharge is ordered by com- 
petent authority, and who, when he is s> entitled or ordered to be 
discharged, is serving out ef India, and requests to be sent to India, 
shall, before being discharged, be sent to India with all conveni- 
ent speed. 
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(2) Any person enrolled under this Act who is dismissed from 
the service and who, when he is so dismissed, is serving out of 
India, shall be sent toeIndia with.all convenient speed. 

(8) If any such person h&s been sentenced. by court-martial to 
any punishment, such punisiiment may be inflicted before he is 
sent to India. ° i f 


CHAPTER JV. 
e 
SUMMARY’ REDUCTION AND PUNISHMENTS OTHERWISE THAN 
BY ORDER oF COURT-MARTIAL. 


19. (1) The Commander-in-Chief in India, an officer com- 
Reduction of manding an army, division or brigade, or any 


non- comipission- prescribed officer, may reduce toa lower grade 
ed officers. ie! bs : 

* orto the ranks any non-commissioned officer 
a 


under his command. 


(2) The commanding officer of an acting non-commissioned 
officer may order him to revert to his permanent grade as a non- 
commissioned officer or, if he has no permanent grade above the 
ranks, to the ranks. 


20. (1) The Commander-in-Chief in India may, subject to 
Minot panisk: the control of the Governor-General in Council 
ments. specify the minor punishments to which persons 
subject to this Act shall be liable without the intervention of. a 
court-martial, and the officer or officers by whom, and the extent 


to which, such minor punishments may be awarded. 


(2) Imprisonment in military custody may be specified as 
such a minor punishment, provided that— 
(a) the term of such imprisonment shall not exceed twenty- 
eight days; and 
(b) it shall not be awarded to any person of or above the 
rank of non-commissiened officer, or who, when he 
committed the offence in respect of which it is 


awarded, was of or above such rank. 
e 


21. Whenever any weapon or part of a weapon forming part 
Collective fines, of the equipment ofa half squadron, battery, 
company or other similar unit is lost or stolen, the officer com- 
manding the army, division or independent brigade to which such 
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unit belongs may, after obtaining the report of 4 court of inquiry, 

impose a collective fine upon the Native officers, non-commis-” 
sioned officer and men of such unit, or upon so many of them 

as, in his judgment, should be held responsible for such loss or 

theft. 


#2. (1) For any offence, in breach of good order, the com- 
Punishment of manding officer of any corps or detachment on 
certain Native 7 ; . 
followers. ° active service, in camp, on the march, or at any 
frontier post specified by the Governor-General in Council by 
notification in this behalf at which troops are stationed’ may 
punish any Native follower of such corps ‘or detachment who is 
subject to this Act under section 2, sub-section (1), clause (c)— 

(a) if such follower is not a menial servant, with imprison- 
ment for a term which may extend to thirty deys, or 
with fine which may extend to fifty rupeès: 

(b) if such follower is a menial “servant, with imprisonment 
for a term which may extend to seven days, or, if 
on active sérviee, with corporal punishment not ex- 
ceeding twelve strokes of a rattan. 


(2) Imprisonment awarded under this section may be carried 
out in a military guard, or in a jail, as ordered by the said com- 
manding officer; and the officer in charge of any jail shall, on the 
delivery to him of the person of the offender, with a warrant, 
under the hand of the said commanding officer, detain the offender 
according to the exigency of the warrant or until he is discharged 
by due course of law. ; 


Provost-Marshals. 


23. For the prompt and instant repression of irregularities 
Appointment. and offences- committed in the field or on the 
march, provost-marshals may be appoinied by the Commander-in- 
Chief in India or an officer commanding an army, division or 
independent brigade or an officer commanding the forcesin the . 
field; and the powers and duties of such provost-marshals 
shall be regulated according to the established custom of war and - 
the rules of the service. 
24. (1) The duties of a provost marshal so appeinied are to 
Duties and pow- take charge of prisoners confined for offences of 
Wee as a general description, to preserve good order 
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and discipline, and to prevent breaches of the same by pening 
"belonging or attached to the army. 


(2) The provost-marshal may punish, corporally, then and 
there, any person subject tô this Act below the rank of non-com- 
` missioned officer who, on active service .and in his view or in the 
viéw ofany of his assistants, commits any breach of good order 
and military discipline : 

Provided that such punishment shall be limited to the neces- 
sity of the case, and shall accord with the orders which the pro- 
vost-marshal may from time to time receive from the officer com- 
manding the troops, and shall be inflicted with the regulation cat. 


Provided also that the orders of the said commanding officer 
shall in no case authorise such corporal punishment in excess of 
that awardable by sentence of a court-martial. 


e (8) Ifthe offender is fiot on active service or if the actual 
commission of the offence is not witnessed by the provost-marshal 
or any of his assistants, but sufficient proof can be obtained of the 
offender’s guilt, he shall report the case to the officer command- 
ing the troops, who shall deal with the case as he may deem most 
conducive to the maintenance of good order and military discip- 
line. 





CHAPTER V. 
OFFENCES, 
Offences in respect of Military Service. 
Offences punish- 25. Any person subject to this Act who 
able with death. Commits any of the following offences, that is to 
say, — 

(a) shamefully abandons or delivers up any garrison, fort- 
ress, post or guard committed to his charge, or 
which it is his duty to defend ; or 

(6) in presence of an enemy, shamefully casts away’ his 
arms or ammunition, or intentionally uses words or 
any other means to induce any person subject to mili- 
tary law to abstain from acting against the enemy, 
ar to discourage such person from acting against the 
enemy, or misbehaves in such manner as Ls show 
cowardice ; i 
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(c) directly or indirectly holds correspondence with, or com- 
municates intelligence to, the enemy, or any person® 
in arms against the State, or who,e coming to the 
knowledge of any such corfspondence or communi- 
cation, omits to discover it immediately to his com- 
manding or-other superior officer; or * ° 

(d) treacherously makes known the watch-word, to any 

* person not entitled to receive it; or 

(e) directly or indirectly assists or relieves with money, 
victuals or ammunition, or knowingly harbours or 
protects, any enemy or- person in arms against the 
State ; or : A 

(f) in time of war, or during any military operation, inten- 
tionally occasions a false alarm in action, eamp, 
garrison or quarters, or spreads reports calculated 
to create alarm or despondency 3 Or , 

(g) being a sentry in time of war or alarm, or over any 
State prisoner, treasure, magazine or dockyard, 
sleeps upon his post, or quits it without being regu- 
larly relieved or without leave ; or 

(h) in time of action, leaves his commanding officer or his 
post or,party to go in search of plunder ; or 

(i) in time of war, quits his guard, picquet, party or patrol 
without being regularly relieved or without leave; 
or 

(j) intime of war or during any military operation, uses 
criminal force to, or commmits an assault on, any 
person bringing provisions or other necessaries to 
the camp or quarters of any of His Majesty’s forces, 
or forces a safeguard, or breaks into any house or 
any other place for plunder, or plunders, injures or 
destroys any field, garden or other property of any 
kind ; 


shall, on conviction by court-martial, be punished with death, or 


with such Jess punishment as is in this Act mentioned. 


Offences not 


26. Any person subject to this Act who 


punishable with commits any of the following offences, that is 


death. 


to say,— 


(a} strikes, or forces or attempts to force, any sentry ; or 
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(b) in time of peace, intentionally occasions a false alarm 
in camp, garrison or cantonment; or 
(c) being a sentry, or on guard, plunders or wilfully des- 
troys or injyyes any property placed under his charge 
or under charge of his guard ; or 
P (d) being a sentry, in time of peace, sleeps upon his post, 
or quits it without being regularly relieved or with- 
* out leave; : 
shall, on cogviction by court-martial, be punished with imprison- 
ment, or with such less punishment as is in this Act mentioned. 
° Mutiny and Insubordination. 
Offences punish- 27, Any person subject to this Act who 
able with de@th. commits any of the following offences, that is 
to say,— 
f (a) begins, excites, causes or joins in any mutiny ; or 

(b) being present at any mutiny, does not use his utmost 
endeavours to suppress the same; or’ 

(c) knowing or having reason to believe in the existence of 
any mutiny, or of any intention to mutiny, or of any 
conspiracy against the State, does not, without 
delay, give information thereof to his commanding 
or other superior officer ; or 

(d) uses or attempts to use criminal force to, or commits an 

' assault on, his superior officer, whether on or off 
duty, knowing or having reason to believe him to be 
such ; or 

(e) disobeys the lawful command of his superior officer ; 

i shall, on conviction by court-martial, be punished 
with death, or with such less punishment as is in this 
Act mentioned. 


O ffences not 28. Any person subject to this Act who 
punishable with ` p . 
death. ‘commits any of the following offences, that is to 

Say,— 


(a) is grossly insubordinate or insolent to his superior 
’ officer in the execution of his office; or 

(b) refuses to superintend -or assist in the making of any 

field-work or other military - work of any description 

ordered to be made either in quarters or in the 

field ; or 
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(c) impedes a provost-marshal or an assistant provost- 
marshal, or any officer or non-commissioned officey 
or other person legally exercising authority under or 
on behalf of a provost-magshal, or, when called on, 
refuses to assist, in the execution of his duty, the 
provost-marshal, assistant provost-marshal, or any 
such officer, non-commissioned officer or other person ; 

shall, on conviction by court-martial, be punished with imprison- 
ment, or with such less punishment as is in this Act mentioned. 


Desertion, Fraudulent Enrolment and Absence without Leave.” 


29. Any person subject to this Act who deserts or attempts 
Desertion. to desert the service shall, on conviction by court- 
martial, be punished with death, or with such less punishment as is 
in this Act mentioned. . 
Harbouring de- 30. Any person subject to this Act who 
AA ap Learen commits any of tne following offences, that is to 
etc. say, — 

(a) knowingly harbouts any deserter, or who, knowing, or 
having reason to believe, that any other person has 
deserted, or that any deserter has been harboured 
by any. other person, does not without delay give in- 
formation thereof to his own or some other superior 
officer, or use his utmost endeavours to cause such 
deserter to be apprehended ; or 

(b) knowing, or having reason to believe, that a person is 
a deserter, procures or attempts to procure the en- 
rolment of such person ; or 

íc) without having first obtained a regular discharge froms 
the corps or department to which he belongs, enrol 
himself in the same or any other corps or depart- 
ment; or ` 

(d) absents himself without leave, or without sufficient cause 
overstays leave granted to him; or 
(e) being on leave of absence and having received informa- 
tion from proper authority that any corps or portion 
of a corps, or any department, to which whe belongs, 
has been ordered on active service, fails, without 
- sufficient cause, to rejoin without delay; or 
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(fy without-sufficient cause faila to appear at the time fixed 
ve at the parade or place appointed for exercise or duty; 
or 

(g) when on parade, or on the line of march, without suffiei- 
ent eause or without leave from his supperior officer 

‘ quits the parade or line of march; or 

(k) in time of peace, quits his guard, piequet or patrol 
without being regularly roliored or without leave ; or 

(i) without proper authority is found two miles or upwards 

3 * from camp; of 
(j) without proper authority is absent from his eantenment 
- lines after tatioo, or from camp aftey vetrest- 
heating; 
shall, on eonviction by court-martial, be punished with imprison- 
ment, ar with such less punishment as is in this Act mentioned. 
Disgraceful Condact. 
31. Any person stibject to this Act who 
eee commits any of the following offences, that #$ to 
E a ms 
`- (a) dishonestly misappropriates or converts to his own 
use any money, provisions, forage, arms, clothing? 
ammunition, tools, instruments, equipments or military 
stores of any, kind, the property of Government 
entrusted to him or; i 

(b) dishonestly receives or retains any property in respect 
of which an offence under clause (a) has been com- 
mitted, knowing or having reason to believe the same 

- to have been dishonestly misappropriated or con- 
verted ; or 

(c) wilfully destroys or injures any property of Government 
entrusted to him ; or ; 

(d) commits theft in respect of any property of Government, 
or of any military mess, band or institution, or of 
any person „subject to military. law, or serving with, 

. or attached to, the army ; or: 4 
(e) dishonestly receives or retains any such property as is 
| specified in.. clduse (d) mowing... or having: reason 
` to believe it to þe stolen por <. na 
10 
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(f) does'any other thing with intent to defxdud, or to cause 
wrongful gain to one persi or wrongful loss to » e 
another person ; or i 

( g) malingers or feigns or produce? diseaso or infirmity in 

himself, or intentionally delays his eure or aggra- 
vates his disease or infirmity ; or 


(h) with intent to render himself or any other person unfit 
. for service, voluntarily causes hurt to himself or any 
other person ; or g 
(i) commits any offonee ofa cruel, indgcent or unnatural 
kind, or attempts to commit any such tienes and does 
any act towards its eommission ; 
shall, on eonviction by court-martial, be punished with i imprison- 
ment, or with. such less punishment as is in this Act mentioned. 


Intonication: 
32. Any person subject to this Act who is ina state of 
intoxication, whether on duty or nob on duty, 
shall,-on convietion by court-martial, be punished 
with imprisonment, er with sush less punishinent as is in this Act 
mentioned. 7 


Intoxication. 


Offences in vdlation to Persons im. Custody. 
33. Any person subject to this Act who, without proper 
Offences punish: authority, releases any State prisoner; enemy or 
able with death. persoa taken in amns agéist thé State, or place, 
under his charge, or who negligently suffers any sch prisoner, 
enemy’ or person to escape, shall, on conviction by court-martial 
be punished with death, or with such less punishment as is in this 
Act mentioned. 

enid table 34. ` Any person ‘subject to this Act who 
punishable with > ‚commits Si of the following offences, that is 
eara bes sayy- D l 
(2) being i in command of a guard, anst or patrol, refuses 
-to receive any prisoner or person duly committed 

to. his charge ; or 2 i 
(h) without proper authority releases ‘any prisongr or per- 
` - son placed under his charge, or ‘negligently - suffers 

* apy such prisoner or person to escape ; or 
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(2) being‘in. miditary austody, leaves such custody before he 
s is sat at liberty by proper authority; l i 
shall, on conviction by epurt-martial, be punished with imprison- 
ment, or with such less ptinishment as is inthis Act mentioned. 
Offences in relation to Property. 


" Offences dapetas 35, Any person subject to this Act who 
tion to preperty. commits any of the following offpnces, ithat is 
to .say,— 


(a) eommits extortion, or without proper authority exacts 
from apy person, carriage, porterage or provisions ; 


pe 


or S Fae 


(a) in time of peace, commits house-breaking for the pur- 
pose of plundering, or plunders, destroys or dama- 
ges any field, garden or other property ; or 


(c) designedly orithrough neglect kills, injares, makes away 
with, ill-treats or loses his horse or any animal used 
in-the publie SePvice ; OF | — 

(4) makes away with, oris concerned in making away with, 
his arms, ammunition, equipments, instruments, tools, 
elothing or regimental necessaries ; or 

(e) loses by neglect anything mentioned in clause (d); or 

Q) wilfully injures anything mentioned in clause (d) or any 
property belonging to. Government, or to any mili- 
tary mess, band or institution, or to any person sub- 

. ject to military lay, or serving with, or attached to, 
the -army ; or. 


(g) sells, pawns, destroys or defacos any medal or decora- 
tien granted to him; 


shall, on convietion by court-martial, be punished with imprison- 
ment, or with such less punishment as is in this Act mentioned. 
Offences in relation to False Docwmente and Statements. 
. False accusation 86, Any person subjectto this Act who 
n a Gee commits any of the following offencess that is to 
ments. say,— 


(a) makes a false acchgation against any person subject to 


military law, knowing such aceusation to be false, 
oF E 
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Cb) m making any complaint under section 117 , know ingly 
‘makes any false statement affecting the character*of 


any person subject to military law, or knowingly 
and wilfully suppresses ahy material fact; or 


(c) obtains or attempts to obtain for himelf, or for any 

other person, any pension, allowance or other advan- 

tage or privilege by.a statement which is false, and 

which he either knows or believes to be false or does 

not believe to be true, os by making ov asing a false 

entry.in any book ar record, .or by making any 

doourhent containing a false-statement, or by omitting 

+o make a true ontry or document canfaining « true 

statement ; or ao ep A 

(d) knowingly furnishes a false veturn or report of the number 

or geste of any men under his.cammand or charge, or 

of any money, arms, ammunition, clothing, equip- 

ments, stores or other property in his charge, whether 

belonging to such men or to Government or to any 

person in or attached to the army, or who, through 

design or culpable neglect, omits or refuses to make 

or send any return or report of the matters aforesaid, 

shall, on conviction by court-martial, be punished with imprison- 
then¥, or with such legs punishment as isin this Act mentioned. 


37. Any person having become subject to.this Act who ig 
eaw En discovered to hava. məde a wilfully false answer 
aa enrolment. to any question set forth in the prescribed 
form of enrclnent which has been put to him by the enrolling 
officer before whom he appears for the purpose af being enrolled, 
shall, on conviction by court-martial, be punished with imprison- 
ment, or with such less punishment as is in this Act mentioned. 


Offences in relation to Courts-Martial. 


: 38. Any person subject to this Act who 
Offéucesinrela- - . i Sate Oe 
fon to Courts. commits any of the following offences, that is 


Martial.e to say,;— 


(a) When duly summoned to attend as a witness before a 

* coùrt-martial, istentionelly aits to attend, or refuses 

. fo be sworn or affirmad-or to answer any question, 
or to produce or deliver up any book, docement er 


Aor No. VIII or 1911. 77 


othér thing which he may have been duly warned 
° and called upon to produce or deliver up ; or 


(0) Intentionally offers any insult or causes any interruption 
i or disturbare to, or uses any menacing or disrespect- 
ful word, sign or gesture, or is insubordinate or 
m Violent in the presence of, a court-martial while 
. Sitting; or 
(e) having been duly sworn or affirmed before? any court- 
> martial or other military court competent to ad- 
minister an oath or affirmation, makes any statement 
whioh ie false, and which he either knows or believes 
e to be false or does not believe to be true; 
shall, on conviction by court-martial, be punished with imprison- 
ments ar with such tess punishment as is in this Aet mentioned. 
Miscetlangous Military Offences. 
Miscellaneous 39. Any person subject to this Act who 
military offences. Commits any of the following offences, that is 
to say,— 


(a) being an officer or warrant officer, behaves in a manuer 
unbecoming his position and character ; or 


(b) strikes or otherwise ill-treats any person subjeot to this 
Act being his subordinate in rank or position ; or 

{c) being in command at any post or on the march, and re- 
ceiving a complaint that any one under.his command 
has beaten or otherwise maltreated or-oppressed any 
person, or has disturbed any fair oy market, or com- 
mitted any riot or trespass, fails to have due repara- 
tion madé to the injured person or to report the case 
to the proper authority ; or 


(d) by defiling any place of worship, or otherwise, inten- 
tionally insults the religion or wounds the religious 
feelings of any person; or 

(e) attempts to commit suicide and does any act towards the 
commission of such offence ; or 


(f) being below the rank of warrant offider, wheh off duty, 
. appears, without proper authority, in or about eamp 
* or cantonments, or in or abont, or when going to or 
returning from, any town or bazaar,earrying a sword, 

bludgeon or other offensive weapon ; or 
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(g) directly or indirectly accepts or abtains, or agrees to 
accept or attempts to obtain, for himself or for aay 
other person, any gratification &s & motive or reward 
for procuring the enrolment of any person, or leave 
of absence, promotion or any other advantage or 
indulgence for any person in the service 3 or 


(h) neglects to obey any general or garrison or other orders, 


or 
e 


(2) is guilty of any act or omission which, though not 
specified in this Act, is prejudicial to good order and 
military discipline ; ° 

shall, on conviction by court-martial, be punishedewith imprison- 

ment or with such less punishment as is in this Act mentioned, 

Abetment. F : 

40. Every person subject to this Act who abets any offence 
punishable under this Act may be punished with 


Abetment. 
os the punishment provided in this Act for such 


offence. 
Civil Offences. 


41. Every person subject to this Act who at any place 
Civil offences beyond British India, or when on active 
committed outside É 7 a , ci 
India or on active service in British India, commits any civil 
FA in British offience shall be deemed to be guilty of an 
offence against military law, and, if charged therewith under this 
section, shall, subject to the provisions of this Act, be liable to be 
tried for the same by court-martial, and on conviction to be puni- 
shed as follows, that is to say :— 

(a) if the offenceis one which would be punishable under 
the law of British India with death or with transpor- 
tation, he shall be liable to suffer any punishment 
assigned for the offence by the law of British India ; 
and 


(b) in other cases he shall be liable to suffer any punishment 
assigned for the offence by the law of British India, 
or such punishment as might be awarded to him in 
pursuance of this Act în respect of an ‘act prejudicial 
to good order and military discipline, 
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42. Evary person subject to this Act who commits or 
: Certain civil of attempts to commit or abets the commission of 
ences triable by - 
military law. an offence punishable under Chapter VI of the 
Indian Penal Code, or any of the following offences against any 
pérson subject to military law, thatis to say, murder, culpable 
homidide or any offence punishable under any of the sections 323 
to 335 (both igclusive) or section 506 of the said Code, shall be 
deemed to be guilty of an offence against military law, ‘and, if 
charged under this section with any such offence, shall, subject to 
the provisions of this Act, be liable to be tried by court-martial, 
and on conviction shall be liable to suffer any punishment assign- 
ed for the offence by the said Code. 


o 





. CHAPTER VI. 
PUNISHMENTS. 


48. Punishments may be inflicted in respect of offences 
committed by persons subject to this Act, and 
convicted by court-martial, according to the’ 
scale following, that is to say :— 

(a) death ; 


(b) transportation for life or for any period not ‘less than 


Punishments. 


seven years; 

(c) imprisonment (with or without solitary confinement) 
for any term not exceeding fourteen years ; 

(d) dismissal from the service ; 

(e) in the case of officers and warrant officers, suspension 
from rank, pay and allowances for any stated period; 

(F) reduction, in the case of a warrant officer, to a lower 
grade or class {if any) of warrant officer, or in the 
case of a non-commissioned officer, to a lower grade 

_or to the ranks; 

(g).in the case of officers, warrant officers and non-commis-- 

sioned officers, forfeiture’of seniority of rank ; « 
. (h) forfeitures, and stoppages as follows, namely :— 

(i) forfeiture of service for {he purpose of promotion, ‘in- 
creased pay; pension er any other prescribed 
purpose ; : 
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(ii) forfeiture of any military decoration dr military reward; 
(iii) forfeiture, in the case of a person sentenced to dismissal ® 
from the service or whose sentance involves such 
dismissal, of all arrears ofè pay and allowances and 
other public money due to him atthe time of such - 
dismissal ; . ; 
(iv) stoppages of pay and allowances until any proved loss 
e or damage occasioned by the offence of which he is 
convicted is made good. . 
44, Where in respect of any offence under this Act there 
Lower punésh- is specified a particular ptnishment or such less 
ments, punishment as is in this Act mentioned, there 
may be awarded in respect of that offence instead of such particular 
punishment (but subject to the other provisions of this Acb as to 
punishments and regard being had to the nature and degree of the 
offence) any one punishment lower if the above scale then the 
particular punishment. 
Corporal punish- 45, Where any person subject to this Act 
ment, and under the rank of warrant officer— 
(a) on active service is guilty of any offence ; or l 
(b) at any time is guilty of the offence specified in clanse (d) 
of section 81 ; or 
(c) at any time is guilty of a civil offence which would be, 
punishable with whipping under the law. of British 
India, and is triable by court-martial under this 
Act. l s 
it shall be lawful for a court-martial to award for that offence 
corporal punishment not exceeding thirty lashes. 
46. Corporal punishment shall, for the 


Position of cor- x p 
oral punishment purpose of commutation, be deemed to stand in 


inecale, the scale of punishments next below dismissal. 
47. A sentence of a court-martial may award, in addition 
Combination of tO Or without any one other punishment, any 
punishments. one or more of the punishments specified in 
clauses (4), (f) and (h) of section 43. eee 
48. Whenever any person is sentenced to rigorous imprison- 
Solitary confine- ment, the court pay, by. its sentepce, order that 
ment. . the offender shall be kept in solitary confinement 


for any portion or portions of the imprisonment to which he is 
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sentenced, not exgeeding three months in the whole, according to 
e the following scale, that is to say,— 


(a) a time not exceeding one month if the term of impri- 
.Sonment doeg not exceed six months ; 


(b) a time not exceeding two months if the term of impri- 
e sonment exceeds six months and does not exceed one 
year ; 
e 
(e) a time not exceeding three months if the term of im- 
* prisonment exceeds one year. 


49, A non-commissioned. officer sentenced by court-martia] 
Reduction _ of to transportation, imprisonment, corporal punish- 


nou- commissjon- Sr c 
ed officers® to mentor dismissal from the .service, shall be 


ranks, deemed to be reduced to the ranks. 


CHAPTER VII. 
Pena DEDUCTIONS. 


50. The following penal deductions may be made from the 
Deduction from pay and allowances of a person subject to this 


TUN and allow- Aot, that is to say, —. 


(a) all pay and allowances for every day of absence either 
on desertion or without leave, ‘or asa prisoner of 
war, and for every day of imprisonment awarded by 
a criminal court, a court-martial; or an officer exer- 
cising authority under section 20; 


(6) all pay and allowances for every day whilst he is in cus- 
tody on a charge for an offence of which he is after- 
wards convicted by a criminal court or court-martial, 
or ona charge of absence without leave for which 
he is afterwards awarded imprisonment by an officer 
exercising authority under section 20 ; 


{c) all pay and allowances for every day on which he is in 

hospital on account of sickness certified ky the pro- 

- per medical officer attending on him at the hospital 

.to have been caused by an offence under this Act 
committed by him ; aos 


u ` o’ 
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(d) all pay and allowances ordered by & court-martial to 


be suspended or forfeited under section 4 ; -° 


(e) any sum ordered by a-court martial te be stopped under 

section 48 ; 8 

(f) any sum required to make good such compensation for ` 
any expenses caused by him, or for "any loss of or 
damage or destruction done by him to any arms, 
ammunition, equipment, clothing, instruments, regi- 
mental necessaries or military decoration, or to any 
buildings or property, as may be awarded by his 
commanding officer ; 

(g) any sum required tofpay a fine awarded By a criminal 
court, a court-martial exercising jurisdiction under 
section 41 or section 42, or an officer, exercising 
authority under section 29 or section 21 : 

Provided that the total deductions from the pay und allow- 
ances of a person subject to this Act made under clauses (e) to (g), 
both inclusive, shall not (except in the case of a person sentenced 
to dismissal or whose sentence involves dismissal), exceed in any 
one month one-half of his pay and allowances for that month. 


Eeplanation.—For the purposes of clauses (a) and (b)— 


(i) absence or custody for six consecutive hours or upwards, 
whether wholly in one day or partly in one day and 
partly in another, may be reckoned as absence or 

, custody for a day ; 


(ii) absence or custody for twelve consecutive hours or up- 
wards may be reckoned as absence or custody for 
the whole of each day during any portion of which 
the person was absent or in custody; and 


(ii) any absence or custody for less than a day may be 
reckoned as absence or custody for a day if such 
absence or custody prevented the absentee from ful- 
filling any military duty which was thereby thrown 


upon some other person. 
51. Any sum authorized by this Act ‘to be deducted fiom 
Deductions thepay and allowances of any person may, 


from public mone We ee . 
cther thay pay. without prejudice to any other mode of recover- 
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ing the same, be-deducted from any pubi money due to him 
* other thanh pension. 


52. Any deduction from pay and allowances authorized by 


Remission of this Actemay be remitted in such manner and 


. deductions. by such authority as may from time to time be 


pfescribed. 





CHAPTER VIII. 
e COURTS-MARTIAL. 
Constitution and Dissolution of Courts-martial. 


53. For the purposes of this Act there shall be four kinds of 
Courts-martial  courts-martiil, that is to say :— 
and the *kinds 
thereof, e 


(1) general courts-martial ; 

(2) district courts-martial ; 

(3) summary general courts-martial ; and 
‘4) summary courts-martial. 


54. A general court-martial may be convened by the Com- 


Power to con- mander-in-Chief in India, or by any officer 
vene general 
courts martial. empowered in this behalf by warrant of the 


Commander-in-Chief in India. 


55. A district court-martial may be convened by any officer 


in a ee having power to convene a general court-martial, 
ne district courts- . ; 
martial. or by any officer empowered in this behalf by 


warrant of any such officer. 


56. A warrant issued under section 54 or bastion 55 may 


Contents of war- contain such restrictions, reservations or con- 
rant issued under at i S . , 
“section 54 or sec- ditions as the officer issuing it may think fit. 


tion 55. 
57. A general court-martial shall consist of not less than 


Ponpon seven officers unless that number, due regard 
enera courts- 
Partial. being had to the public service, is not available, 


in which case the court may consist of not less than five officers 


Compositien of 58. eA district court-martial shall consist 
district cour ts- 


martial. of not less than three officers. 
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59. Whenever a general court-martial is ordered tg be comi- : 
Convening order posed of the smaller number of officers specified® 

to state if larger . : f e 

number of officers M section 57, the order convening the court 

is not available, shall state that the lasger number of officers is 

not, due regard being had to the public service, available, and 


such statement shall be conclusive evidence of the fact so stated’? 


60. The officers composing a general or distries court- 
Composition of martial shali, at the discretion of the convening 
general or district 3 es : 
courts-martial. officer, but subject to the provisions of section 
61, either be British or Native officers, but ghall not be partly 


British and partly, Native officers. 


® 
61. (1) Any person subject to this Act 
Claim to trial ho $ ‘ 
by British officers. Who is under orders for trial by general or 


district court-martial may claim to be tried by 
British officers, ° 


(2) In all cases the right of making such a claim shall, before 
the court is convened, be explained to the person under orders for 
trial by the commanding officer, or some officer deputed by him in 


this behalf, and, when suchaclaim is made, the court shall be 
constituted accordingly. 


Convening of . The following authorities shall have 
summary general 
courts-martin]. power to convene a summary general court- 


martial, namely :— 


(a) on officer empowered in this behalf by an order of the 
Governor-General in Council or of the Commander- - 
in-Chief in India ; 

(b) on active service, the officer commanding the forces in 


the field, or any officer empowered by him in this 
behalf; 


(c) an officer commanding any detached portion of His 
Majesty’s troops upon active service when, in his 
opinion, it is not practicable, with due regard to 
discipline and the exigencies’ of the service, that an 
offence should be tried by an ordinary general court- 


martial. . : 
id 
Composition of 63. A summary general court-martial 
sutninary peneral 3 . 
courts-inartial. shall consist of not less than three officers, 
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Summary corts- 64. (1) A summary court-martial may be 
maftial, held— 


(a) by the commanding officer of any crops or department 
of His Majesty’s Indian forces, or of any detachment 
of those forces ; 


(b) by the commanding officer of any British corps or 
* detachment to which details subject to this Act are 
attached. 

(2), Atevery summary court-martial the officer holding the 
trial shall alone constitute the court, but the proceeding shall be 
attended throughout by two other officers who shall not, as such, 
be sworn or a 7 

65. . (1) If a court-martial after the commencement of a 

Dissolution sof trial is reduced below the smallest number of 
pontia; officers of which it is by this Act required to 
consist, it shall be dissolved ; 


Provided that a general court-martial shall not be dissolved 
under the provisions of this sub-section unless it is reduced below 
five officers. 


(2) If, on account of the illness of the accused before the 


finding, it is impossible to continue the trial, a court-martial shall 
be dissolved. 


(3) Where a court-martial is dissolved under this section, the 
accused may be tried again. 


Jurisdiction of Courts-martial. 


66. When any person subject to this Act has been acquit- 
Prohibition of ted or convicted of an offence by a court-mar- 
second trial, tial or by a criminal court, or has been sum- 
marily dealt with for an offence under section 90 or section 22, he 
shall not be liable to be tried again for the same offence by a court- 
martial or dealt with summarily in respect of it under either of 
the said sections. 


67. No person subject to this Act shall be tried or Punished 
Limitation of by a court-martial for any offence after the ex- 
trials, ` . piration of three years from the date of such 
offence, unless the offender, by reason of absence or of seme other 
manifest impediment, could not be arrested or confined and 
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brought to trial within that period; in which” case be shall be 
liable to be tried at any time not exceeding two years after such” 
impediment has ceased. . - 


68. Any person subject to this Act who commits any offence 
against it may be tried and punished for such ` 
offence in any place whatever. à 


Place of trial. 


Adjustment of the jurisdiction of Courts-martial and 


Criminal Courts. . 


69. When a criminal court and a court-martial have each 
r jurisdiction in respect of an offence, it shall be 
Order in case of ` . . . a 
concurrent juris- in the discretion of the prescifbed military 
aca authority to decide before which court the pro- 
ceedings shall be instituted, and, if that authority decides that 
they shall be instituted before a cour{-martial, to difect that the 


accused person shall be detained in military custody. 


70. (1) When a criminal court having jurisdiction is of 
Beater aimi: opinion that proceedings ought to be instituted 
nal court to re- before itself in respect of any alleged offence, it 
que ary: of may, by written notice, require the prescribed 
military authority at its option either to deliver 
over the offender to the nearest magistrate to be proceeded against 
according to law, or to postpone proceedings pending a reference 
to the Governor-General in Council. 


(2) In every such case the said authority shall either deliver 
over the offender in compliance with the requisition or shall forth- 
with refer the question as to the court before which the proceed- 
ings are to be instituted for the determination of the Governor- 
General in Council, whose order upon such reference shall be 


final. 


71. (1) Notwithstanding anything contained in section 26 


Trial by court- of the General Clauses Act, 1897, or in section 


martial no barto , ot 

subsequent trial 403 of the eiue of Criminal Procedure, 1898, a 

by criminal court. person convicted or acquitted by a court- 
e 

martial may be afterwards tried by a criminal court for the same 


offence or on the same facts. . ° 


(2) .If a person sentenced by a court-martial ‘in pursuance of 
this Act to punishment for an offence is afterwards tried by a cri- 
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minal court for the same offence or on the same facts, that court 
Shall, - in Awarding punishment, have regard to the military 
punishment he may already have undergone, 

Powerg of cowrts-martial. 

Powers of gene- 72. A general or summary general court 
een courte martial shall have power to try any person 
martial. subject to this Act for any offence made punish- 
able therein, and to pass any sentence authorized by this Act. 

73. A district court-martial shall have power to try any 

Powers of dis- person subject to this Act other than an officer 
trict court-martial. for any offence made punishable therein, and 
to pass any sentence authorized by this Act other than a sentence 
of death, or transportation, or imprisonment for a term exceeding 
two years. 

a NaS, triable 74. Asummary court-martial may try any 
bysummary court- offence prnishable under any. of the provisions 
martial. : 

of this Act: 

Provided that when there is no grave reason for immediate 
action, and reference can without detriment to discipline be made 
to the officer empowered to convene a district court-martial for the 
trial of the alleged offender, an officer holding a summary court- 
martial shall not try without such reference any of the following 
offences, namely :— 

(a) any offence punishable under sections 25, 27, clauses (a), (b) 
or (c), 83, 41 or 42, or 

(4) any offence against the officer holding the court. 

75. A summary court-martial may try any person subject to 

Persons triable this Act and under the command of the officer 
py an F court: holding the court, except an officer or warrant 

officer. 

76. (1) A summary court-martial held by the commanding 

Sentences award- Oficer of a crops or department may pass any 
able by summary sentence which can be passed under this Act, 
conti martial: except a sentence of death or transportation, or 
of imprisonment for a term exceeding one year. 

(2) A summary court-martial held by any other oficer may 
passùny sentence whith can be passed under this Act, except a 
sentence of death or transportdtion, or of imprisonment for a torm 
exceeding six months. i 
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Procedure at trials by Court-may,tial. 


77. Atevery general, district or summary gcheral cour’ 
martial the senior member shall sit as presi- 
dent. ` ; 
78. Every general court-martial shall, and every district. 
court-martial may, be attended by a judge 
Judge Advocate. a avocate, who shall be either an officer belong- 
ing to the,department of the Judge Advocate General fn India, or, 
if no such officer is available, a person appointed by the conven- 
ing officer. i 
79. A British officer of not less than four years’ service, 
herein-after called the superintending officer, 


President. 


Superintending 


officer. shall be appointed to superintend the proceed- 
ings of every court-martial composed of Native officers which is 
not attended by a judge advocate. Pa 


80. (1) Atal trials by general, district or summary general 
courts-martial, as soon as the court is assembled, 
the names of the president and members shall 
be read over to the accused, who shall thereupon be asked whether 
he objects to being tried by any officer sitting on the court, 

(2) If the accused objects to any such office, his objection, 
and also the reply thereto of the officer objected to, shall be heard 
and recorded, and the remaining officers of the court shall, in the 
absence of the challenged officer, decide on the objection. 


Challenges. 


(3) Ifthe objection is allowed by one-half or more of the 
votes of the officers entitled to vote, the objection shall be allowed, 
and the member objected to shall retire, and his vacancy may be 
filled in the prescribed manner by another officer, publect to the 
same right of the accused to object. 

(4) When no challenge is made, or when challenge has been 
made and disallowed, or the place of every officer successfully 
challenged has been.filled by another officer to whom no objection is 
made or allowed, the courtshall proceed with the trial. 

. 81. (1) Every decision of a court-martial shall be passed 
. by an absolute majority of votes; and where 
Voting of there is an equality of votes, as to either fiyding 
or sentence, the decision shall be iw favour of the 
accused, 
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(2) ya matters other than a challenge or the finding or 


` *sentence, the president shall have a casting vote. 


82. An oath or affiymation in the prescribed form shall be 
administered to every member of every court- 
martial and to the Judge Advocate or superinten- 
ding officer before the commencement of the 
trial. 


Oaths of president 
° and members. 


83. Every person giving evidence at a court-martial shall be 
“Oaths of examined on oath or affirmation, and shall be 
Witnesses, dåly sworn or affirmed in the prescribed form. 


84. (1) The convening officer, the president of the court, 
the Judge Advocate, or the commanding officer 

Swinmoning 
witnesses and of the accused person, may, by summons under 
production of his hand, require the attendance before the court, 
at a time and place to be mentioned in the sum- 
mons, of any person either to give evidence or to produce any 
cecament or other thing. / 


‘ 


(2). In the case of a witness amenable to military authority, 
the summons shall be sont to the officer commanding the corps, 
department or detachment to which he belongs, and such officer 
shall serve it upon him accordingly. 


(3). In the case of any other witness, the summons shall be 
sent to the magistrate within whose jurisdiction he may be or re- 
side, and such magistrate shall give effect tothe summons as if the. 
witness were required in the court of such magistrate. 


(4) Whena witness is required to produce any particular 
document or other thing in his possession or power, the summons 
shall describe it with convenient certainty. 


(5) Nothing in this section shall be deemed to affect the 
Indian Evidence Act, 1872, sections 123 and 124, or to apply to any 
letter, postcard, telegram or other document in the custedy of tke 


postal or telegraph authorities, : 


e (6) Ifany document in such custody is, in the opinion of any 
District Magistrate, Chief Presidency Magistrate, High Court or 
Court of Session, wanted for the purpose of any court-martial, such 


magistrate or court may require the postal or telegraph authorities, 
12 e 
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as the case may be, to deliver such document tò such , person as 
such magistrate or court may direct. ; I : e 


(7) Ifany such document is, in the opfnion of any other 
Magistrate or of any Commissioner of Polfce or District Superinten- 
dent of Police, wanted for any such purpose, he may require the 


. postal or telegraph authorities, as the case may be, to cause search 


to be made for and to detain such document pending theeorders of 


any such Di8trict Magistrate, Chief Presidency Magistrate or court. 


85. (1) Whenever, in the course of a trial by court-martial, 
it appears to the court thatethe examination of a 
witness is necessary for the ends of justice, and 
that the attendance of such witness cannot be procured’ without an 


Commissions. 


amout of delay, expense or inconvenience which, in the circum- 
stances of the case, would be unreasonable, such court may address 
the Judge Advocate General in order that a commission to take the 
evidence of such witness may be issued. 


(2) The Judge Advocate General may then, if he thinks 
necessary, issue a commission to any District Magistrate or Magis- 
trate of the first class, within the local limits of whose jurisdiction 
such witness resides, to take the evidence of such witness. 


(3) When the witness resides in the territories of any prince or 
chief in India in which there is an officer representing the British 
Indian Government, the commission may be issued to such officer. 


(4) The magistrate or officer to whom the commission is 
issued, or, if he is the District Magistrate, he or such magistrate of 
the first class as he appoints in this behalf, shall proceed to the 
place where the witness is or shall summon the witness before him 
and shall take down his evidence in the same manner, and may for 
this purpose exercise the same powers, as in trials of warrant- 
cases under the Code of Criminal Procedure, 1898. 


(5) Where the commission isissued to such officer as is men- 
tioned in sub-section (3), he may delegate his powers and duties 
under the gommission to any officer subordinate to him whose 
powers are not less than those of a magistrate of the first class in 
British India. $ ° 

(6) When the witness resides ont of India, the’ commission 
may be issued to any British consular officer, British magistrate or 
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other British official competent to administer an vath or affirmation 
*in the place where such witness resides. i . 
(7) The prosecutoy and the accused person in any case in 
which a commission is issued may respectively forward any interro- 
egatortes in Writing which the the court may think relevant to the 
issue, and the magistrate or officer to whom the commission is 
issued shall examine the witness upon such interr ogatories. 


(8) The prosecutor andthe accused person may appear be- 
fore such magistrate or officer by pleader or, except in the case of 
an accused person in custody, in person, and may examine, cross- 
examine amd re-examine (as the case may be) the said witness. « 


(9) After any commission issued under this section has been 
duly exeguted, it shall be returned, together with the, deposi- 
tion of the witness examened thereunder, to the Judge Advocate 
General. 


(10) On receipt of a commission and deposition returned ander 

sub-section (9), the Judge Advocate General shall forward the same 

` to the court at whose instance the commission was issued or, if such 

court has been dissolved, to any other cour convened for the trial 

of the accused person ; and the commission, the return thereto and 
the deposition shall be opeu to the inspection of the prosecutor _ 

and the accused person, and may, subject to all just exceptions, 
be read in evidence in the case by either the prosecutor or the ace. 
cused, and shall form part of the proceedings of the court. ~ ` 5 Mae 


(11) In every case in which a commission is issued under 
this section the trial may be adjourned for ẹ specified time 
reasonably sufficient for the execution and the return of thg 
commission. 


- Ewplanation.—In this section, the expression “ Judge Advo- 
cate General” means the Judge Advocate General in India, and i in- 
cludes a Deputy Judge Advocate General. 


86. ay: A’ person charged before a court-martial: with ther 


Convicti of 

wos offence ae desertion may be found guilty of attempting to 
missi le on desert or Y of being absent without leave, 

charge of another. 
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(2) A person charged before a court-martial’ with sttenipting 
to desert may be found guilty of desertion or of being absent: with» 
out leave. e 


(8: A person charged before a court-martial with any of: the 
following offences specified in section 31, that is to say, theft, dis- 
honest misappropriation or conversion to his own use of property 
entrusted to him, or dishonestly receiving or retaining property in 
respect of which any of the aforesaid offences has been committed 
knowing or having reason to believe it to have been stelen or dis- 
honestly misappropriated or converted, may be found guilty of 
of any other of these offences with which he might have been 
charged. j 

(4) A person n charged before a court-martial with «n offence 
punishable under section 41 or section 42 may be found guilty of 
any other offence of which he might have been found guilty if 
the provisions of the Code of Criminal Procedure, 1898, were ap- 
plicable. 


(5) A person charged before a court-martial with any other 
offence under this Act may, on failure of proof of an offence hay- 
ing been committed in circumstances involving a more severe 
punishment, be found guilty of the same offence as having been 
committed in circumstances involving a less severe punishment. 

87. No sentence of death shall be passed by any court-martial 

Majority requi- without the concurrence of two- thirds at the 


site to seritence o 
death. least of the members of the court: 


Evidence before Courts-Martial. 


88. The Indian Evidence Act, 1872, shall, subject to the pro- 
General rule as Visions of this Act, apply to all aad 
to evidence. before a court-martial. 


89. A court-martial may take judicial notice of any matter 
within the general military knowledge of the 


Judicial notice. 
members. 


90, f any proceeding. under. this Act, any application, certi- 
Presumytion as ficate, warrant, reply. or. other . dogument pur- 
to signatires. porting to be. signed: hy-an officer in-the givit‘or 
military service of the Government shall, on production, bë pre- 
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sumed to have been duly signed by the person and in the character 
by whom and in which it purports to have been signed, until: the 
contrary is shown. e» i 

91. Any enrolment paper purporting to be signed by an 
enrolling officer shall, in proceedings under this 
Act, be evidence of the person enrolled having 
given the aaiswers to questions which he is therein represented as 
having given » and of the enrolment of such person. ° 


Enzolment paper® 


" 92. (1 Jat any trial for desertion, absence without leave, 
ext ferenee by u- overstaying leave or not rejoining when warned 
ment officer, for service, the person tried states in his defence 
any sufficient or reasonable excuse for his unauthorized absence, 
and refers in support thereof to any officer in the civil or military 
service of Gaverment, or if it appears that any such officer is likely 
to prove or disprove the ssid statement in the defence, the court 
Shall address such officer and adjourn until his reply is received. 


(2) The written reply of any officer so referred to shall, if 
signed by him, be receiyed in evidence and have the same effect 
as if made on oath before the court, 


(3) If the court is dissolved before the receipt of such reply, 
or if the court omits to comply with the provisions of this section, 
the convening officer may, at his discretion, annul the proceedings 
and order a fresh trial by the same or another court-martial. 


93. (1) When any person subject to this Act has been con- 
Evidence of pre ‘victed by a court-martial of any offence, such 
Ea feel e court-martial may. inquire into, and receive and 
tacter. record evidence of, any previous convictions of 
such person, either by a court-martial or. by a critninal court, and 
may further inquire into and record the general character of such 


person, and such other matters as may-be preseribetl. 


(2) Evidence received under this section may be either oral, 
or in the shape of entries in, or certified extracts from, court- 
martial books or other official: records ; and. it shall not he neces- 
Pty to prove the signature. to such certified extracts, nor shall it 
cB ngeovsary fo give. totigg bfore trial to the “person tried that 


vA 


ideios ab to his" previdas “eqnvigtions op climracter will be 
received. ER og Dees a! 
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(3) At a summary court-martial the officér holding the trial 
may, if he thinks fit, record any previous conviction’ against¢he 
offender, his general character, and such other matters as may be 
prescribed, as of his own knowledge, einstead of requiring them to 
be proved under the foregoing provisions of this section. 


e 1 
Confirmation and Revision of Findings and Sentences. 


94. „No finding or sentence of a general or district court- | 
Finding andsen- martial shall be valid except se far as it may 
tence invalid with- : é 
ont confirmations» be confirmed as provided by this Act. , 
95. The findings and sentences of general courts-martial, may 
Power to con- be confirmed by the Comman@er-in-Chief in 
on ee Es India, or by any officer. empowered in this 
ral court martial. Pehalf by warrant of the Commander-in-Chief 
in India. ; ` 
96. The findings and sentences of district courts-martial may 
Powertoconfrm be confirmed by any officer having power to 
finding and sen- ` : 
tence of district Convene a general court-martial, or by .any - 
court-martial. officer empowered in this behalf by warrant of 


any such officer. 


97. A warrant issued under section 95 or section 96 may 
Contents of war- contain such restrictions, reservations or con- 
rant issued under wo n . ne 
section 95 ot sec» ditions as the officer issuing it may think fit. . 
tion 96. 

98. (1) The finding and sentence of a summary general 

Confitmation of court-martial shall require ‘to be confirmed by 


finding and sen- 5 
tence. the convening officer— 


(a) inthe case of the trial of an officer, 


(b) inthe case of an acquittal or a sentence of death or 
transportation or imprisonment for a term exceeding 
two years, and l l 
-.. (e in any other case if so ordered by-the said officer. 


{2 ) ; “Save as provided in sub-section t), a soitauee passed, by 
a summary general court-martial shall nob require fo bë confirmed, 
but may be carried out forthwith. 
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99. Subject to such restrictions us may be contained in any 
Power of oo warrant issued under section 95 or section 96, 
neta nen to a eonfirming officer may, when confirming the 
commute senten- sentence of a court-martial, mitigate or remit 
— the punishment thereby awarded, or commute 
that punishment"for any less punishment or punishments to which 
the offender, might have been sentenced by the court-martial. 
. e 
Provided that a sentence of transportation shall not be com- 
muted for a sentence of imprisonment for a term exceeding the 
term of transportation awarded by the court, 


100.° (1)*Any finding or sentence of a court-martial which re- 
Revision ee oe quires confirmation may be ence revised by 
ing or sentence.  Oyder of the confirming officer; and on such 
revision, the’ court, if so directed by him, may take additional 
evidence. 


(2) The court, on revision, shall consist of the-same officers as 
were present when the original decision was passed, unless any of 
those officers are unavoidably absent. g 


(8) In case of such avoidable absence the cause thereof shall 
be duly’ certified in the proceedings, and the court shall proceed 
with the revision, provided that, if a general court-martial, it shall 
consists of five officers, or if a district court-martial, of three 
officers. 


101. The finding and sentence of a summary court-martial 
Fiuding and sen- shall not require to be confirmed, but may be 
tence of a sum- , ; 
mary conrt-mar- carried out forthwith : 
tial. 


Provided that, if the officer holding the trial is of less than 
five years’ service, he shall not, except,on-active service, carry 
into effect any sentence until it has received the approval of an 
officer commanding not less than a corps. 


102. The proceedings of every summary court-martial shall 
Transmission of Without delay be forwarded to the offieer com- 
aera Saeed manding: the division or. brigade within which 
martial. . a ‘the trial was, held, or to the prescribed officer ; 
and such officer, or the Comniander-in-Chief in India, or the officer 


commanding the army in which the trial was held, may, for reasons 
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based on the merits of the case, but not on any merely teclinical 
grounds, set aside the proceedings or reducé the sentence to dny 
other sentence which the court might have pássed l 
103. Where a sentence passed by a court-martial which has 
Substitution of een confirmed, or which does aot require çon- 
valid for invalid. 
sentence. firmation, is found for any reason to be invalid, 
the authority who would have had power unde section 112 
to commute the punishment awarded by the sentence if it had 
been valid may pass a valid sentence : s 


Provided thatthe punishment awarded by the sentericé 80 
passed shall not be higher i in the scale of punishments than, or in 
excess of, the punishment awarded by the invalid sentence, 


panaman: 


CHAPTER „IX. 


EXECUTION or SENTENCES. 





104. In awarding a sentence of dedth a court-martial’ shall, 

Form'of'senten- ‘in its discretion, dire-t-that the offender shall 

coor death: suffer death by being hanged by the neck until 
he be dead, or shall suffer death by being shot to death. 


105- Whenever any person is sentenced under this Act to 
Imprisonment to simple imprisonment, such sentence shall be 
bein militar y : A i: ae nee 
custody. carried out by confinement in military custody. 

106. Whenever any person is sentenced under this Act to 
Commencement transportation or imprisonment, the term of his 
nace ots p sentence shall, whether it has been revised or 
imprisonment. not, be reckoned to commence on the day on 
which the original proceedings were signed by the president or, in 


the case of a summary court-martial, by the conrt. 


107. Whenever any sentence of transportation or rigorous 

Execution of imprisonment ig | passed under this Act, or when- 
portation of eae ever any sentence so passed is commuted to trans- 
soument. portation or to rigorous imprisonment, the com- 

mandings officer of the person under sentence, or such other officer ` 
as may be prescribed shall forward a warrant in the prescribed 
form to the officer in charge of the civil prison in whjch such person 
is-to be confined, and - shall forward him to such pripon with the 


warrañt. 
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Provided that, in the case of a sentence of rigorous imprison- 
ment for a period not exceeding three months, the confirming 
officer, or, in the case of a sentence which does not require confir- 
mation, the court may direct that the sentence shall be carried out 

_by confinement in military custody. 


e 108. Whenever, in the opinion of an officer commanding ən 
rents gf sen- army, division or independent brigade, oo) 
mentia P ecial sentence or portion of a sentence of,imprison - 
cases. . ment cannot, for special reasons, conveniently 
be carried out in accordance with the provisions of section 105 
or section 107, such officer may direct that such sentence or por- 
tion of sentence shall be carried out by confinement in any civil 


prison or other fit place. 


109. Whenever an order is duly made under this Act setting 
Communication aside or varying any sentence, order or warrant 
oem ia sade under wifich any person is confined ina civil 
officers. prison, a warrant in accordance with such order 
shall be forwarded by the prescribed officer to the officer in charge 


of the prison in which such person is confined. 


110. In executing a sentence of solitary confinement, such 
Limit of solitary confinement shall in no case exceed fourteen 
confinement: days at a time, with intervals between the 
periods of solitary confinement of not less duration than such 
periods, and, when the imprisonment awarded exceeds three 
months, the solitary confinement shall not exceed seven days in 
any one month of the whole imprisonment awarded, with intervals 
between the periods of solitary confinement of rot less duration 
than such periods. 


111. Whenever any person is sentenced under this Act by 

Instrument of a court-martial to corporal punishment, such 
corporal punish- ` |. ge 

ment. punishment shall be inflicted on the bare back 


with the regulation cat. 


CHAPTER X. 
PARDONS AND REMISSIONS. ° 
Pardons and re- 112. When any person subject to this Act has 
missions. a been convicted by a court-martial of any offence, 


(a) the Governor General in Council, or 
13 
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(4) when the person has been convicted of any offence 
other than an offence punishable under segtior 41, thes 
Commander-in-Chief in India or, in the case of a sen- 
tence which he could have confirmed or which did not 
require confirmation, the officer co minanding the army, 
division or independent brigade in which such person, 
at the time of his conviction, was serving, may— 

(1) pardon the person ; s 
(2) mitigate or remit the punishment awarded, or commute 
such punishment for any less punishmertt or punish- 
ment to which he might have been sentenced by the 
court-martial ; 
(3) order the restoration to him of any service or other 
advantage forfeited under his sentence; or 
(4) re-admit him to the service when he has been, dismissed 
therefrom : ° 
Provided that a sentence of transportation shall not be 
cowmuted for a sentence of imprisonment for a term exceeding 
the term of transportation awarded by the court. 


— 


CHAPTER XI, 


RULES. 
1183 (1) The Governor General in Council may make rules 
Power to make for the purpose of carrying into effect the pro- 
Puce visions of this Act. 
(2) In particular, and without prejudice to the generality of 
the foregoing power, such rules may provide for— 
(a) the discharge from the service of persons subject to 
this Act ; 
(4) the amount and incidence of fines to be imposed 
under section 21; l 
(c) the assembly and procedure of courts of inquiry, and 
the administration of oaths or affirmations by such 
courts; 
(d) the convening and constituting of courts- martial ; 
(26) the adjournment, dissolution and sittings of courts- 


martial ; : 
the rocedure to be observed in trial? by courts- 
p y 


martial ; 
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(2) the cofifirmation and revision of the findings and 
e Sentences of courts-martial ; 
(h) the carrying into effect of sentences of courts-martial ; 
() the forms of orders to be made under the provisions of 
this Act relating to courts-martial, transportation or 
. imprisonment ; and 
(7) any matter in this Act directed to be prescribed. 
(3) All rules made under this Act shall be published in the 
Gazette of Itdia, and, on such publication, shall have effect as if 
enacted in this Act. 





; CHAPTER XII. 


PROPERTY OF ‘DECEASED PERSONS, DESERTERS AND 
e LUNATICS, 


114. The following mules are enacted respecting the dis- 


Property of de- posal of the property of every person subject 
cease persons : . 
and deserters. to this Act who dies or deserts :— 


(:) The commanding officer shall secure all the moveable 
property that is oa the spot, and cause an iuventory thereof to be 
made, and draw any pay and allowances due to the deceased or 
deserter. 

(2) In the case of a deceased person who has left in a 
Government savings bank (including any post office savings 
bank; however named) a deposit not exceeding one thousand 
rupees, the commanding officer may, if he thinks fit, require 
the secretary or other proper officer of the bank to pay 
the deposit to him forthwith notwithstanding anything in any 
departmental rules; and, after the payment thereof in accord- 
ance with such requisition, no person shall have any right in 
respect of the deposit except as hereinafter provided. 

(3) In the case of a deceased person whose representative is 
on the spot and has given security for the payment of the regi- 
mental debts (if any) of the deceased, the commanding officer 
shall deliver over the property and the amount of the deposit (if 
any) received under clause (2) to that representative. 

(4) In the case of à deceased person whose estate is not dealt 
with under clause (3), and inthe case ofany deserter, the com. 
manding officer shall cause the property to be sold by public 
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auction, and shall pay the regimental debts and other debts in 
camp or quarters (if any), and in the case of a deceased persope 
the expenses of his funeral ceremonies, from the proceeds of the 
sale and the amount of the deposit (if any) received under 
clause (2). 


(5) ‘The surplus, if any, shall in the case of a ° deceased pes- 
son be paid to nis representative (if any), or in the event of no 
claim to sugh surplus being established within twelve months 
after the death, then the same shall be remitted to the pre- 
scribed person. ° : 


(6) In the case of the sale of the effecfs of a deserter, the 
amount remaining in the hands of the commanding officer shall 
be forthwith remitted to the prescribed person. 


Expianation.—A person shall be deemed to be a deserter 
Meaning of de- Within the meaning of this sectiot who has 

sertion: been convicted of desertion, or who has with- 
"out authority been absent from duty fora period of sixty days 
and has not subsequently surrendered or been apprehended. 


115. Property deliverable and money payable to the re- 
Disposal of cer- presentative of a deceased person under section 
brad ay erty vith. 114 may, if the total value or amount thereof 
probate, etc. . does not exceed one thovsand rupees, and if 
the prescribed person thinks fit, be delivered or paid to any per- 
son appearing to him to be entitled to receive it or to administer 
the estate of the deceased, without requiring the production of 
any probate, letters of administration, certificate or other such 
conclusive evidence of title ; and such delivery or payment shall 
be a full discharge to those ordering or making the same and 
to the Secretary of State for India in Council from all further 
liability in respect of the property or money ; but nothing inthis 
section shalt affect the rights of any executor or administrator or 
other representative, or of any creditor, of a deceased person 
against any person to whom such delivery or payment has been 
made. 
116. The provisions of section 114 shall, so far as they can 
Application | of be made applicable, apply in the case of a per- 


section 114 to luna- E . 7 . 
tics. son subject to this Act becoming,insane. 
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. CHAPTER XIII. 

MISCELLANEOUS. 
Military Privileges. 
e 
117. (1) Any person subject to this Act who deems himself 
` eUomplaints ° wronged by any superior or other officer, may» 
against oficera. if not attached toa troop or company, com- 
plain to the officer under whose command or orders he is serving ; 
and may, if attached to a troop or company, complain to the 
officer commanding the same. 

(2) When. the ¢ficer complained against is the officer to 
whom any complaint should, under sub-section (1), be preferred, 
the aggrieved person may complain to such officer’s next superior 
officer. 

(3) Ewery officer receiving any such complaint shall examine 
into it, and, when necessaty, refer it to superior authority. 

(4) Every such complaint shall be preferred through such 
channels as may be from timeto time specified by proper 
authority. 

118. (1) No president or member of a court-martial, no judge 


bhai v of advocate or superintending officer, no party to 
persons attending : : . 
courte-martial. any proceeding before a court-martial, or his 


legal practitioner or agent, and no witness acting in obedience to 
a summons to attend a court-martial, shall, while proceeding to, 
attending on or returning from a court-martial, be liable to 
arrest under civil or revenue process. 


(2) If any such person is azrested under any such process, 
he may be discharged by order of the court-martial. 

119. (1) No person subject to this Act shall, so long as he 
Exemption from belongs to His Majesty’s Indian forces, be 
arrest tordebt, liable to be arrested for debt under any process 
issued by, or by the authority of, auy civil or revenue court or 
revenue-officer. 

(2) The judge of any such court may examine into any 
complaint made by such person or his superior officer of the 
arrest of such person contrary to the provisions of this section, 
and may, by*warrant under dis hand, discharge the person, and 
award reasonable costs to the complainant, who may recover those 
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costs in like manner as he might have recovered costs awarded 
to him by a decree against the person obtaining the process. «° 

(3) For the recovery of such costs no fee shall be payable to 
the court by the complainant. " 

120. Neither the arms, clothes, equipment, accoutrements 
peppery exemp or necessaries of any person subject to this Act, 
ment, nor any animal used by him for the discharge 
of his duty, shall be seized, nor shall the pay and allowances of 
any such person or any part thereof be attached, by direction of 
any civil or revenue court or any revenue-officer, in ‘satisfaction 
of any decree or order enforceable against him. 

i21. Every person belonging to the Indian Reserve Forces 
* Application “ot shall, when called out for or engaged upon or 
the last two fore- returning from training or service, be entitled 
going sections to > 2 
reservists. to allthe privileges accorded by seetions 119 
and:120 to a person subject to this Act. 


122. (x) On the presentation to any court by or on behalf of 
Priority of hear, any person subject to this Act of a certificate, 
ing. b y nA acdc from the proper military authority, of leave of 


native officers and absence having been granted to or applied for 
soldiers are con- : : 
cerned. by him for the purpose of prosecuting or 


defending auy suit or other proceeding in such court, the court 
shall, on the application of such person, arrange, so far as may be 
possible, for the hearing and final disposal of such suit or other 
proceeding within the period of the leave so granted or applied 
for. 

(2) ‘The certificate from the proper military authority shall 
state the first and last day of the leave or intended leave, and 
set forth a description of the case with respect*to which the 
leave was granted or applied for. . 

(3) No fee shall be payable to the court in respect of the 
presentation of any such certificate, or in respect of any appli- 
cation by or on behalf of any such person for priority for the 
hearing of his case. 

(4) Where the court is unable to arrange for the hearing 
and final disposal of the suit or other proceeding within the 
period of such leave or intended leave as aforesaid, it shall ‘re- 
cord its reasons for having been unable to do’so,‘and Shall cause a 
copy thereof to be furnished to such person on his application 
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without any payment whatever by him in respect either of the 
eapplicatiog for such copy or of the copy itselt. 


(5) Ifin any,case a question arises as to the proper mili- 

tary authority qualified tọ grant such certificate, as aforesaid, 

. such question shall be at once referred by the court to an officer 
cpminanding & corps, whose decision shall be final. 


P| Deserters and Military Offenders. 


123. (1) Whenever any person subject to this Act deserts, 
Capture of deser. the commanding officer of the corps, depart- 
ters. ° ment or detachment to which he belongs shall 
give written information of the desertion to such civil authorities 
as, in his ofinion, may be able to afford assistance towards the 
capture of the deserter; and such authorities shall thereupon 
take steps for the apprehension of the said deserter in like man- 
ner as if hè were a person for whose apprehension a warrant 
had been issued by a magistrate, and shall deliver the deserter, 
when apprehended, to military custody. 


(2) Any police-officer may arrest without warrant any 
person reasonably believed to be subject to this Act and to be 
travelling without authority, and shall bring him without delay 
before the nearest magistrate, to be dealt with according to law. 

124. (1) Any person subject to this Act whois charged 

Arrest by mili- with an offence may be taken into military 
tary authorities. custody. 

(2) Any such persun may be ordered into military custody 
by any superior officer. 


(3) The charge against every person taken into military 
custody shall, without unnecessary delay, be investigated by the 
proper military authority, and, as soon as may be, either pro- 
ceedings shall be taken for punishing the offence, or such person 
shall be discharged from custody. 


125. Whenever any person subject to this Act, who his 


arrest by civil au- accused of any offence under this Act, is with- 
thorities. - in the jurisdiction of any magistrate, ‘or police- 


officer, such magistrate or officer shall aid in the apprehension 
and delivery to military custody of such person upon receipt of a 
written applidation to that effect signed by his commanding 
officer. e 
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126. (1) When any person subject to this Act has been 
Ingniry on ab- absent without due authority from his duty e 
subject to poreon for a period of sixty days, a court of inquiry 

shall, as soon as pr acticable, "be assembled and» 

upon oath or affirmation administered ‘in the prescribed man- 
ner, shall inquire respecting the absence ofthe pesson, and the 
deficiency, if any, of -property of the Government entrusted to 
his care, or of his arms, ammunition, equipments, instruments, 
clothing or necessaries; and, if satisfied of the fact of such 
absence without due authority or other sufficient’ cause, the 
court shall declare such absence and the pegiod thereof, and the 
said deficiency, if any ; and the commanding officer of the corps 
oc department to which the person belongs shall efter in the 
court-martial book of the corps or department a record of the 
declaration. 7 s 

(2) Ifthe person declared absent does not afterwards sur- 
render, or is not apprehended, he shall, sor the purposes of this 
Act, be deemed to be a deserter. 


(3) If the person declared absent surrenders or is apprehend- 
ed, the record or a copy thereof, purporting to bear the signa- 
ture of the officer having the custody of the court-martial book, 
shall, on the trial of the person for desertion, be presumptive 
evidence of the facts therein recorded. 


Repeal. 
127. The enactments mentioned in the Schedule are here- 
Repeal. by repealed to the extent specified in the fourth 


column thereof : 


Provided that all warrants issued and persons enrolled or 
attested uuder the provisions of any of the said enactments shall 
be deemed to have been respectively issued, enrolled or attested 
under this Act. 
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“REPEAL oF ENACTMENTS. 
e 


(See section 127.) 














I ° 2 3 4 
Ms Seas e 
Year No. Short title. Extent of repeal. 
e A 

SC nN eNOS Nee ceo 
1869 y The Indian Articles of War. The whole. 
1875 v The Unattested Sepoys Act, Do. 

. 1875. ; 
1891 HII The Amending Act, 1891. So much of section 2, 
° sub-section (2) and 


the Second Schedule 
as relates to the iIn- 
dian Articles of War. 


1894 XII The Indian Articles of Warj The whole. 
Amendment Act, 1894. 


1897 XIV The Indian Short Titles Act,| So much of section 2 
1897. and the schedule as 
relates to Act V of 75. 


1g00 I The Indian Articles of War| The whole. 
Amendment Act, 1900. 


Ig0I Ix The Indian Articles of T Do. 
Amendment Act, Igor, 


1904 XIII The Indian Articles of War Do, 
Amendment Act, 1904. 


1905 v The Indian Articles of War Do. 
Amendment Act, 1905. 
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THE BIRTHS, DEATHS AND MARRIAGES 
REGISTRATION (AMENDMENT) ACT; 1911., ° 





RECEIVED THE ASSENT OF THE GOVERNOR GHNERAL ON THE 
16TH MARCH 1911. 


ACT No. IX OF 1911. oe 


An Act further to amend the Births, Deaths and Marriages 
j Registration Act, 1886. 

WHEREAS it is expedient further tc amend © the Births, 
Deaths and Marriages Registration Act, £886 ; It is hereby en- 
acted as follows :— 

1. This Act may be called the Births, Deaths and Mar- 


riages Registration (Amendment), Act, 
1911. 


Short title. 


Amendment of 2. In section °22 of the Births, Deaths 
T of Act and Marriages Registration Act, 1886, the 
i following amendments shall be made namely: — 


(1) To sub-section (1) of the ‘said section the following ` 
proviso shall be added, namely :— 


“ Provided that it shall not be necessary for the person 
giving notice to attend beforethe Registrar or to 
sign the entryin the register ifhe has given such 
notice in writing and has furnished to the satisfaction 
of the Registrar suck evidence of his identity as may 
be required by any rules made by the Local Govern- 
ment in this behalf.” 

(2) In sub-section (2) of the said section, after the word 
“sioned” the words ‘or the conditions specified in the proviso to 
sub-section (1) have been complied with” shall be inserted. 

3. Insection 26 and in section 28 of the said Act, for the 

Amendment of words “ Governor-General in Council” the 
sections 26 and 28. words ‘ Local Government” shall be substitu- 
ted, 

Sabstitution of 4. For section 36 of the said Act the 
new section 36. following section shall be substituted namely:— 


« 36, (1) The Local Government may make stiles to carry 
Rules. ° out the purposes of this Act. 
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(2) Ta particular and without prejudice to the DETAY 
*af the foregoing power, such rules may— 

(a) fix the fees payable under this Act ; 

(b) prescribe the forms required for the purposes of this 
Act ; 

. (c) preScribe the time within which, and the mode in 
which, persons authorized under this Act to give 
° notice of a brithor death toa Registrar of Births 

- and Deaths must give the notice ; 

- (d) prescribe the evidence of identity to be furnished to a 
Registrar*of Briths and Deaths by persons giving 
potice of a birth or death in cases where personal at- 
tendance before such Registrar is dispensed with ; 

e (e) prescribe the registers to be kept andthe form and 
emanner in which Registrars of Births and Deaths 
are to register hirths and deaths under this Act, and 
the intervals at which they are to send to the Regis- 
trar General of Births, Deaths and Marriages true 
copies of the entries of births and deaths in the regis- 

ters kept by them ; 

(f) prescribe the conditions and circumstances on and in 
which Registrars of Births and Deaths may correct 
entries of births and deaths in registers kept by them; 

(g) prescribe the particulars which the descriptive list or 
lists to be prepared by the Commissioners appointed 
under Chapter V are to contain, and the manner in 
which they are to refer to the registers or records or 
portions of registers or records, to which they relate ; 
and 

(h) prescribe the custody in which those registers or re- 
cords are to be kept. 

(3) Every power to make rules conferred by this Act is sub- 
ject to the condition of the tules being made after previous pub- 
lication. 

(4) All rules made under this Act shall be published in the 
local official Gazette, and on such publication shall have effect 
as if enacted in this Act.’ . 


Repeal of section 5. Séction 37 of the said Acti is hereby 
37- repealed. 
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-6 All rules heretofore made under the said Act by the 


Continuation of Governor-General in Council shal] after thee 


rules heretofore 
made by Governas. commencement of this Act, be deemed to have 


General inCouncil been made by the Local Government. 
e 





THE PREVENTION OF SEDITIOUS 
MEETINGS ACT, rot. 





RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL 
ON THE 22ND MARCH-IOQII. z 
ACT No. X oF 1931.4 

An Act to consolidate and amend the law relating to the pre- 
vention of public meetings itkely to promote sedition of lo cause a 
disturbance of public tranquility. 

WHEREAS it is expedient to consolidate and amend the law 
relating to the prevention of public meetings likely to promote 
sedition or to cause a disturbance of public tranquillity ; It is 
hereby enacted as follows.:— 

kore tiesia 1. (1) This Act may be called the Pre- 
exent. vention of Seditious Meetings Act ror. 

{2) It extends to the whole of British India, but shall have 
operation only in such Provinces or parts of Provinces as the 
Governor-General in Council may from time to time notify i in the 
Gazette of Indra. 

2 (r) The Local Government may, with the previous 

Power of Local sanction of the Governor-General in Council, 
moat T olami by notification in the local official Gazette, 
areas. declare the whole or any part of a Province, in 
which this Act is for the time being in operation, to be a pro- 


claimed area. 
(2) A notification made under Sub-Section (1) shall not re- 
main in force for more than six months, but nothing in this sub- 


` section shall be deemed to prevent the Local Government, with 


the previous sanction of the Governor-General in Council, from 

making any further notifications in respect of the same area 
from time tô time as it may think fit. 

3. (1) In this Act, the expression “ public meeting ” means 

a meeting which ise open to the pwblic or any 


finition. : : 
ie class or portion of the public. 


y Act No. X OF 1911. 


(2) A meeting may be a public meeting notwithstanding 
that it is held in a private place and notwithstanding that ad- 
mission thereto may have been restricted by ticket or otherwise. 

4. (1) No public meeting for the furtherance or discussion 

a ts Bes of any stbject likely to cause disturbance or 
given of publig public excitement or for the exhibition or dis- 
ON EnER, tribution of any writing or printed matter re- 
lating to any such subject shall be held in any proclaimed area— 

(a) unless written notice of the intention to fold such 
meeting and of the time and place of such meeting 
* ‘has been given to the District Magistrate or the Com- 
missioner of Police, as the case may be, at least three 
days previously ; or 

(b) unless permission to hold seh meeting has been ob- 
* tained in writing from the District Magistrate or the 

Commissioner of Police, as the case may be. 
(2) The District Magistrate or any Magistrate of the first 
7 class authorized by the District Magistrate in 

Power of Magis- P 2 ss 
trate to cause re- this behalf may, by order in writing, depute 
port tobe taken. = one or more Police-officers, not being below the 
rank of Head Constable, or other persons to attend any such 
meeting for the purpose of causing a report to be taken of the 
proceedings. 

(3) Nothing in this section shall apply to any public meet- 
ing held under any statutory or other express 
legal authority or to public meetings convened 
by a Sheriff or to any public meetings or class of public meetings 
exempted for that purpose by the Local Government by general 
or special order. 

5. ‘The District Magistrate or the Commissioner of Police, 

Power to pro- as the case may be, may at any time, by order in 
dee liç writing, of which public notice shall forthwith 
be given, prohibit any public meeting in a proclaimed area if, in 
his opinion, such meeting is likely to promote sedition, or disaffec- 
tion or to cause a disturbance of the public tranquillity. 

6. (1) Any person concerned in the promotion or conduct of 
a public meeting held in a proclaimed area con- 
trary toethe provisionsof section 4 shall be punish- 
ed with imprisonment for a ‘term which may extend to six 
months, or with fine, or with both. 


Exception. 


Penalties. 


ə 
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2) Any public meeting which has been *prohibited under 
section 5 shall be deemed to be an unlawful assemblye within the 
meaning of Chapter VIII of the Indian Penal Code and of Chap- 
ter IX of the Code of Criminal Procedure, 1898. 

7- Whoever, in a proclaimed area, ina public place ora, 

Penalty for Place of public resort, otherwise than at a public 
e yof meeting held in accordance with, or exempted 
public places. from, the provisions of section 4, withofit the per- 
mission in writing of the Magistrate of the District or of the 
Commissioner of Police, as the case may be, previously obtained 
delivers any lecture, address or speech on an) subject likely to 
cause disturbance or public excitement to persons then present, 
may be arrested without warrant and shall be pugished with 
imprisonment for a term which may extend to six months, or 
with fine, or with both. ‘ 

8. No Court inferior to that of a Presidency Magistrate or 


Cognizance of of a Magistiate of the First Class or Sub-Divisional 


offences. Magistrate shall try auy offence against this Act. 
g. The Prevention of Seditious Meetings Act, 1907, and the 
Repeals. Continuing Act, 1910, are hereby repealed. 
THE INDIAN UNIVERSITIES (AMENDMENT) 
ACT, 1911. 





RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON THE 
2IST MARCH I9II. 


Acrt No. XI OF 1911. 
An Act to amend the Indian Untuersities Act, 1904. 

WHEREAS it is expedient to amend the Indian Universities 
Act, 1904 ; It is hereby enacted as follows :— 

1. This Act may be called the Indian Universities (Amend- 

Short title. ment) Act, IQII. 

Amendment 2. To section 6, sub-section (2), of the 
of section 6,Act said Act, the following proviso shall be added, 
VIII of 1904. 

namely :— 

“ Prowided that, in the case of the University of Allahabad, 
the Chancellor may direct that such number as he may specify 
of the ordinary Fellows referred to in clau% (a) shall be eletted 
by the Senate, and the remainder bf registered gratfuates.”? 





© 
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THE INDIAN FACTORIES ACT, 191l, 





RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON THE 


24TH MARCH I9II. 

Act No. XII oF 1911. 
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Sanitary provisions. 
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es, 


SCHEDULES. 
An Act to consolidate and amend the law regulating labour 
tn factories. 
WHEREAS it is expedient to consolidate and amend the law 
regulating labour in factories; It is hereby enacted as follows:— 


CHAPTER I. 
PRELIMINARY. 
1. (1) This Act may be called the Indian Factories Act, Igrr. 
Short title, com- (2) It shall come into force on the first day of 
mencement and 
extent. July 1912 ; and 


(3) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. i 
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g. In this Act, unless there is anything re- 


Definitions. A : 
pugnant in the subject or context,—. a’ 
: “ 3 » 1 
AUTAS (1) “child” means a person who is under the 
age of fourteen years : 
e . 
(2) a person who works in a factory, whether 
« Employed.” ‘ 


for wages or not,— e z 
(a) in a manufacturing process or handicraft, or 
(4) in çleaning any part of the, factory used for any manu-. ° 
facturing process or handicraft, or E 
(c) in cleaning or oiling any part of the machinéry, or 
(d) in any other kind of work whatsoeter, incidental to, or 
connected with, the manufacturing process or handi- 
craft, or connected with the article made or otherwise 
_the subject of the manufacturing process or handicraft 
therein, ° 
shall be deemed to be employed therein : 

Explanation.—The term “ manufacturing process” shall be 
deemed to include the baling of auy material for transport : 

(3) “factory” means any premises wherein, or within the 
precincts of which, steam, water or other 
mechanical power or electrical power is used in 
aid of any process tor, or incidental to, making, altering, repairing, 
ornamenting, finishing or otherwise adapting for use, for trans- 
port or for sale any article or part of an article: 

(4) ‘inspector ” includes an additional 
inspector : 
= (5) “mill-gearing” includes every shaft, whether upright, 
oblique or horizontal, and every wheel, drum, 
pulley, rope, chain, wire, driving strap or band 
by which the motion of the first moving power is communicated 
to any machine appertaining to any manufacturing process: 

(6) “occupier” includes a managing agent 
or other person authorised to represent the 


fu Factory” 


« Inspector?’ 


« Mill-gearing.”’ 


“ Oceupier.”’ 
occupier : . 

(7) “ prescribed” means prescribed by this 
Act or by rules made thereunder : 


(8) “system of shifts” means a system of relays in which 
the time of the beginning and ending of the 


period or periods of the employment of each 
person is fixed for each relay: 


« Prescribed.” 


‘System of shifts.’ 
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(9) “ textilesfactory”” means a ON deku is carried on 
ai process for, or incidental to, making, alter- 
ing, repairing, ornamenting, finishing or other- i 
wise adapting for use, for. „transport or for sale cotton, wool, hair, 
silk, flax, hemp, jute, tow, china-grass, cocoanut fibre or other 
like material»either separately or mixed together or mixed with 
any other material, or any fabric made thereof: 

Provided that the term “ textile factory” shall not be deemed 
te include the following factories, namely:—cloth-printing works, 
bleaching and dyeing works, lace warehouses, paper mills, flax 
scutch mills, silk filatures, factories for ginning cotton, decorti- 
cating fibrg, pressing cotton, jute or other fibre, rope works and 
hat works, 


e 
“Textile factory.” 


Application of 3. (1) Nothing in the following chapters 
Act. . shall apply to— 
(a) any mine subject to the operation of the Indian Mines 
Act, Igor, or 

(b) any electrical generating or transforming station, or 

(c) any indigo factory, or 

(d) any factory situated on and used solely for the purposes 

of a tea or coffee plantation, or 

(e) any factory wherein on no day in the year are more than 

forty-nine persons simultaneously employed : 

Provided that the Local Government may, subject to the 
control of the Governor-Generai in Council, by notification ia the 
local official Gazette, apply to any factory or class of factories, 

- wherein any specified number of persons, not being less than 
twenty, are on any day simultaneously employed, all or any of the 
provisions of this Act which would save for clause (e) of this sub- 
section, have applied. 

(2) The provisions of Chapters IV and V and sections 35 and 
36 shall not, unless the Local Government by order in writing 
otherwise directs, apply to any person employed solely in any 
place within the precincts ofa factory,not being a cotton reeling 
room or winding-room, in which place no steam, wdter or other 
mechanical power or electrical power is used in aid of the manu - 
facturing frocess carried on in ‘such factory, or in which such 
power is used solely for the purpose of moving or: working any 
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appliances in connection with the bringing or taking of any goods 
into or out of the factory. ° =< 


CHAPTER II. ° 
INSPECTORS AND CERTIFYING SURGEONS. 
4. (1) The Local Government may, by noticfication inthe 
local official Gazette, appoint such persons asit 
thinks fit to be inspectors of factories within 
such local limits as it may assign to them respectively. 


Inspectors. 


(2) No person shall be appointed to be an inspector under 
sub-section (1), or, having been so appointed, shall continue to 
hold the office of inspector, whois or becomes directly or indirect- 
ly interested in a factory or in any process or busindéSs carried on 
therein or in any patent or machinery connected t herewith. 

(8) The District Magistrate shall be an inspector under 
this Act. ` 

(4) The Local Government may also, by notification as 
aforesaid, and subject to the control of the Governor-General in 
Council, appoint such public officers as it thinks fit to be addi- 
tional inspectors for all or any of the purposes of this Act within 
such local limits as it may assign to them respectively. 

(5) In any area where there are more inspectors than one, 
the Local Government may, by uotification as aforesaid, declare 
the powers whicl: such inspectors shall Tespectivery exercise, 
and the inspector to whom the prescribed notices are to be sent. 

Every inspector shall be deemed to be a public servant 
within the meaning of the Indian Penal Code and shall be 
officially subordinate to such authority as the Local Govern- 
ment may indicate in this behalf. 


-§. Subject to any rules in this behalf, an inspector may, with- 


Erwers of inspec- in the local limits for which he is appointed, — 


(a) enter, with such assistants (if any) as he thinks fit, 
any place which is, or which he has reason to believe 
to be, used as a factory ; l 

(4) make such examination of the premises and machinery 
and of any prescribed registers, and take on the spot 
or otherwise such evidence of aty persons as he ‘may 
deem necessary for carrying out the purposes of this 

. Act ; and 
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(£) exercise*such other powers as may be necessary for carry- 
. ‘ing out the purposes of this Act : 


Provided that no one shall be required under this section to 
answer any question or give any evidence tending to criminate 
himself, i 


6. The Local Government may appoint such qualified 
Certifyiig sur- medical practitioners as it thinks fit to be 
geons. certifying surgeons for the purposes of this Ac 
within suck local limits as it may assign to them respectively. 

"7. {DA certifying surgeon shall, at the request of any 
Grant of certifi- person desirous of being employed ina factory 
cats È: situated within the local limits for which he 
is appointed, or of the parent or guardian of such person or 
of the Manager of the factory in which such person desires 
to be employed, examine such person and grant him a certificate 
in the prescribed form, stating his age, as nearly as it can be 
ascertained from such examination, and whether he is fit for 
employment in a factory. 
(2) Where a certifying surgeon refuses to certify that a a person 
is fit for employment in a factory, he shall, if required by such 


person, or his parent or guardian, or the manager of the factory . 


in which such person Gesires to be employed, state in writing his 
reasons for such refusal. 

l 8. A certifying surgeon may authorize any 
Spe are person practising medicine or surgery toexercise 
Roas fanc- the functions assigned to him by section 7, and 

may revoke such authority. 


Provided that no certificate granted under this section shall, 
unless confirmed, on personal examination of the person named 
therein, by the certifying surgeon who conferred the authority, 
be valid after the first date subsequent to the grant thereof on 
which such certifying surgeon visits the factory in which the 
person named therein is employed. 


— 


CHAPTER III. 


HEALTH AND, SAFETY. 
eo. e . o 
Sanitary on 9. The followiug provisions shall apply to 
pesos every factory : — . 
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(a) it shall be kept clean, and free froin effluvia arising 
l from any drain, privy or other nuisance; o°’ 
(4) it shall not be so overcrowded while work is carried on 
therein as to be dangerous or injurious to the health 
of the persons employed therein; 
(c) it shall be ventilated in such a manner as to render 
harmless, as far as practicable, any gases, vapours, 
e dust or cther impurities generated in the course of 
the work carried on therein that maysbe injurious 
to health. , ; 
10. If in a factory, in which any protess i$ carried on by 
ve which dust or other impurity is gegerated and 
Provision as . : S Mie : 
to ventilation inhaled by the workers to an injurious extent, it 
by fans in CS- appears to the inspector that such inhalation 
could be to a greatextent prevented by the use of 
a fan or other mechanical means, the ‘inspector may serve on the 
manager of the factory an order in writing that a fan or otker 
mechanical means of a proper construction for preventing such 
inhalation be provided, maintained and used before a specified 
date. 
Lighting. ll. (x) Every factoryishall be sufficiently lighted.” 

(2) In the case of any factory which is not, in the opinion of 
the inspector, so lighted, the inspector may serve on the manager 
of the factory an order in writing specifying the measures which 
heconsiders necessary for the attainment of a sufficient standard of 
lighting, and requiring him to carrythem out before a specified date. 

12. (z) In any factory in which humidity of the atmosphere 

Purity of js produced by artificial means, the water used for 
water used for 
humidifying. the purpose of producing humidity shall be taken 
` either from a public supply of drinking water or from some other 
source of water ordinarily used for drinking, or shall be effecti- 
vely purified before being used for the purpose of producing 
humidity. 

(2) In the case of any factory in which any water required 
under suk-section (1) to be effectively purified is not inthe opi- 
nion of the inspector so purified, the inspector may serve on the 
manager of the factory an opder in writing specifyi ing the*mea- 
sures which he considers necessary for effectively” purifying the 
water and requiring him to carry them out before a specified date. | 
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13. Every factory shall be provided with sufficient and 
è provision o&1a- suitable latrine accommodation, and, if the 
trines and urinal : g 
accommodatfon. Local Government so requires, with separate 


urinal accommodation for the persons employed in the factory: 


Provided that the inspector may, subject to such conditions. 
asthe Local Gévernment may lay down in this behalf, by an order 
in writing exempt any factory from the provisions of this section. 
* 14. Inevery factory there shall be maintained 4 sufficient 
* and suitable supply of water fit for drinking 


Water-supply® 
ater supply for the use of the persons employed in the 
factory. 7 : 


15. In every factory, the construction of which is commen- 
oe factory ced after the commencement of this Act, the 
wards. , ; doors of each room in which more than thirty 
persons are,employed shall, except in the case of sliding doors, be 


constructed so as to open eutwards. 


16. (1) Every factory shall be provided with such means of 
Provision of escape in case of fire for the persons employed 
means of escape in A : > 
case of fire. therein as can reasonably be required in the 
circumstances of each case. 
S (2) In the case of any factory which is not in the opinion of 
the inspector so provided, the inspector may serve on the mana- 
ger of the factory an order in writing, specifying the measures 
which hbe considers necessary for providing such means of escape, 
and requiring him to carry them out before a specified date. 

17. No person shall smoke, or use a naked light or cause or 
“Precautions permit any such light to be used, in the im- 
against fire. mediate vicinity of any inflammable material 
in any factory. 

18. (1) (a) Every fly-wheel directly connected with a steam- 
engine, water-wheel or other mechnical power 
or electrical power in any part ofany water- 
wheel or engine worked by any such power, 

(5) every hoist or teagle and every hoist-well, trap-door or 
other similar opening near which any person is liable to pass or 
be employed, and s 


Fencing. 


«(c) every part of the machinery which the Local Government 
may by rule tequire to be kept fenced, 
shall be securely fenced. 
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@ If in any ‘factory there is any other: ee, the acinar: 
or mill-geariug which may in the opinion of the’ duspector be, 
dangerous if left unfenced, the inspector may serve on «the mana- 
ger. of the factory an order . in writing, , specifying the ‘measures 
which he considers “necessary for fencing such pait in order to © 
` fetlove the danger, awd" requiring him to garry them out before 
a specified date. 


(3) All feticing must be coristantly maintained in an efficient ° 
‘state while the- -parts required to'be fenced are in motion or use, 
except where they are under repair or are under exafnination in ° 
connection with répair or are necessarily exposed for the, purpose 
' of cleaning or lubricating’ or for altering the gearing c or arrange > 
ments of the parts of the machinery. ` 


(4) Such provisions as may be prescribed shall be made for ` 
` -the protection. from dauger of persons employed i in attending to, 
the machinéry or boilers of any factory. ° 


19. No woman or child shall be allowed to clean any part 


Prohibition of of the mill-gearing or machinery ofa factory 
employment of ; 


women and child- while the same is in motion by the action of 
ren in certain dan- O . 

‘gerous work. steam, water or other mechanical power or elec- , 
trical power, as the case may be, or to work between the fixed 
and traversing parts of any self-acting machine while such machine 


is in motion by the action of any power above described. 


Prohibition of 20. No'woman or child shall be employed 
employment of 
women andchild- in the part of a factory for pressing cotton in. 
h - 
a Gre ak which a cotton-opener‘is at work : 


work. ; 

Proivded that, if the feed-end of a cotton opener is im a room 
Separated from the delivery end by a partition extending from 
` the floor to the roof, women and children may be employed in the 
toom in which the feed-end is situated. 





CHAPTER IV. 
Hours oF EMPLOYMENT AND HOLIDAYS. 
_ 21. (2) In every factory there shall be fixed for each work- 
Periodical stop- ing day, at intervals not exceeding six hgurs, 
page of work. periods of fot less than half an kour, during 
which all work shall be discontinued s 
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: (a) Nothing ia sub-section (r) shall ae to— 

:*e (2) any work performed by any person while employed i in 
nee ` accordange with a ore “of shifts ee = the 
: inspector, or e 
(6) the work of sizing, calendaring, fiuichiog, sewing. OF. 

wey tailoring i in textile factories, orin <loth-printing works, 

, ot in bleaching or dyeing works, or”. 

© Gone on urgent repairs. executed i in’ railway or ‘tram-. ; 

wey workshops ‘or running sheds, or in cuginserlg 

pe works or ship repairing works, or o 


~ (8) any work mentioned i in Part A or in Part B of Sche- : 
dale I, or. = 


© the factories mentioned in Part Cof the said | Sthedute, 


(3) Where it is proved to the satisfaction “OF the Toča . 
ea sena j z - 
(a) that any class-of work not specified í in Past A of Sche- 
dule I is ofan urgent nature or is such: as in the 
interests of efficiency.is commonly performed whilé 
the main manufacturing pase of the factory is 
` discontinued, or 
(6) that there is in any class of factories not specified in 
- Part B of the said Schedule any work which 
. necessitates continuops production for technical 
_ reasons, or ' f 
(c) that any class of factories not specified in Part C of 
the said Schedule requires, by redson of the exigencies’ 
or special circumstances of the trade catried on therein, 
` an uninterru pted working day, 
the Local Goverment may, subject to the control of the overt 
Generalin Council, by notification in the local oficial sere 
except,— 
in case (æ), such class of work, 
in case (4), work of the nalure described in stich class of 
factories, : e 


:* in case (6), suck class of factories, 


froin the’ provisions of sub-section (1) on stich Seo if any, 
as it may impose. i š 


16 
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23. (1) No person shall be emplored # any factory ona 
Weekly holiday. Sunday, unless— i ° 


(a). he has had, or will have, a holiday „for a whole ‘day on 
one of the three days immediately preceding or 
succeeding the Sunday, and 


(6) the manager of the factory has previous to the Sunddy 
or the substituted day, whichever is earlier, given 
«notice to the inspector of his intention so to employ” 
the said person and of the day which is fọ be substi- 
tuted and has at the same time affixed a notice to the 
same effect in the place mentionéd in section 36. 


(2) Nothing in sub-section (1) shall apply to work on urgent 
- repairs executed in zailway or tramway workshops or running 
sheds ot ín engineering works or ship-repairing works. 


(3) Nothing in sub-section (1) shall apply to any person 
employed on any work specified in.Part A of Schedule I or in 
Part A of Schedule II or to any factory specified in Part B of 


'. Schedule II. i 


. (4) Where it is proved tothe satisfaction of the Local 
Government— 


(a) that any class of work not spevified in Part A of 
Schedule I is of an urgent nature or is such as in the 
interests of efficiency commonly performed while 
the main manufacturing process of the factory js 
discontinued, or 


(5) that there is in any class of factories not specified in 
Part A of Schedule II any work which necessitates 
continuous production for technical reasons, or 


(c)"that any class of factories not specified in Part B of 
Schedule II supplies the public with articles of prime 
necessity which must be made or ‘supplied every 
day, or i 


(£) that in any class of factories the work performed, by 
the exigencies of the trade or by its nature; cannot’ be 


s 
carried on except at stated seasons, or at ffmes depen- 


, det on the irregular action of natural forces, 
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the Tocal Government may, subject to the control of the 
è Governor-General in Council, by notification in the local official - 
Gazette, exempt,- 
l in case (a), such @lass of work, 
in case (8), work of the nature described in such class ôf 
factories, and, 


„iå cases (c) and (d), such class of factories, 
from the provisions of sub-section (1), on such conditions, if any, 
as it may Mnpose. 


Employment Sf With respect to the employment of 
childrens g children in factories the following provisions 
shall apply :— 
“0: no child shall beemployed in any factory unless he is, 
in possession of a certificate granted under S. 7-or - 
S. 8 showing that he is not less than nine years of 
„age and is fit for employment ina factory, and 
while at work carries either the certificate itself or a 
token giving reference to such certificate ; 


(4) no child shall be employed in any factory before half- 
past five o’clock in the morning or after seven o'clock 
in the evening ; 


‘ (c) no child shall be employed in any factory. for more 
than seven hours in anyone day, 


Employment of 94. With respect to the employment of 
ee women in factories the following provisions 
shall apply :— 
(a) no woman shall be employed in any -factory before 
half-past five o’ciock in the morning or after seven 
- o'clock in the evening; - 


(6) no woman: shall be employed in any TETIT for more: 
- than éleven hours'in any one dagy 


“No person shall employ, or permit to be’ eraployed, in 


pe of any factory any woman or ‘child whom’ “he 
employment; 0. f > oa 
woman or ehijā knows, Or has reason to ‘believe, to hae alréady 
in two" factories ae 
on same day. been einployeä on the same day. in any other, 


factory. 
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26. The manager of a factory shall fix specified hours for 
Hours of em- the employment of each woman and child ema l 
ploy F aka ployed in such factory, and no woman or child 
to be fixed. shall be employed except during such hours. 
- 2%. Nothing in section 24 or section 26 shall apply to any , 
Exception to womanin any factory for ginnimg or pressing 
Gee ee cotton, in which such number of women are 
ment of women. employed as are in the opinion of the inspector, 
Sufficient to make the hours af employment of each woman not 


more than gleven in any one day, . 





CHAPTER V. e 


SPECIAL PROVISIONS FOR TEXTILE FACTORIES, 
Pigieaen ak 28. No person shall be employed in any 
hours of work: textile factory for more than twelve hours ia 
any one day. 


29. (1) No person sball be employed in any textile factory 
Limits between before half-past five o'clock in the morning or 


which 4 person A í 
may be employed. after seven o’clock in the evening. 


(2) Nothing in sub-section (1) shall apply to any persons 
while eniployed in accordance with a system of shifts approved 
by the inspector. 


Exceptions from 30. (1) Nothing in section a or section 
section 28 and 29. 2g shall apply to— 


(a) the work of calendering, finishing, sewing or tailor- 
ing, or 

(4) the work of cloth-printing, bleaching or dyeing, or 

(c) any work specified in Part A of Schedule I. 


(2) Where it is proved to the satisfaction of the . Local 
Government that any work not specified in Part A of Schedule 
Lis of an urgent nature, or is such as in the interests of efficiency 
is commonly performed while the main manufacturing process of 
the factory is discontinued, the Local Government may, subject 
to the cofitrol of the Governor-General in’ Council, by notifi- 
cation ï in the local official Gazette, exetu pt any person employed 
on sucli work from the operation Df section 28 orection 29 on` 
stich conditions, if any, as it may impose. 
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81. (1) The period for which mechanical power or electrical 

o Limits of uge of Power is used in any textile factory shall. not 
nfachinery.- in any one day exceed twelve hours. 

_ (2) Nothing i in sub- section {1) shall apply to any mechani- 

_ cal power or electrical power while being solely used in aid of 

i the work performed by any person employed in accordance with’ 

a system of shifts approved by the inspector, 

* . (3) Nothing in sub-section (x) shall apply to any mechani- 

cal power or electrical power required in- connection, with any 

work specified in sub-section (1) of section 30 or in connection 

with any work which is exempted by the Local Government 

under sub- section (2) of the same section. 


aeiia. of - 32. No. child shall be employed in any 
hours of children. textile factory for more than six hours in any 
one day.:, l 

_ CHAPTER VI. 
NOTICES AND REGISTERS, 

Person occu ; 
tig motoi to bine 33. (1) Every person occupying a factory 
e notice. © shall,— 


(a) in the case of existing factories, within one month 

. after the commencement of this Act, or., 

(2) in the case of a factory which starts work after the 
commencement of this Act, within one month after 
he begins to occupy the factory, 

send to the inspector a written notice containing 

(i) the name of the factory and of the place where it is 
situate, 

(ii) the address to which he desires his letters to be 

directed, 


(iii) the nature of the work performed in such factory, 
(iv) the nature and amount of the moving power therein, 
and 
(v) the.name of the-person who shall be deethed to be the 
manager of the factory for the purposes of this Act: 
K . Provided ‘that i in the case of a. seasonal factory, , such notice. 


i shall be sent on or. before “ihe date of. starting work for cach, 
Season. 
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(2)-If the manager of the faqtory is changed, the occupier 
shall send to the inspector, within seven days from ethe - date on- 


-which the change is made, written notice of the change, 


= 3) During any period for which wo person has been desig- 
aated as manager of a factory under this section, the occupier shall” 
himself be deemed to. be the manager of the factory for . the 
purposes of this Act. e ; 


e 

34. When any accident occurs in a factory causing death or, 

Notice to be given bodily injury, whereby the person ifijured iş pre- ` 

of accident. vented from returning to‘his work in the factory 

during the forty-eight hours next after the occurrence of the 

accident, the manager shall send notice of the accident to such 

authorties in such form and within such time as may be pre- 
scribed, : 


85. In every factory there shall bè kept, in the prescribed 

Register of form, a register of the childre{ (if any) employ- 

children. ed in such factory, and of the nature bi their 
respective employment. 


36. (1) There shall be affixed in some conspicuous place * 


abs 9f near the main entrance of every factory, in 
notices. English and in the language’ of the majority 


of the operatives'in such factory, the prescribed abstracts of this 
Act and of the rules made thereunder, and also a notice contain- 
ing the standing orders of the factory npon the following matters, 
namely :— 

(a) the time of beginning and ending work on each day ; 


(6) the periods duririg which all work is discontinued 
under section 21; 


(c} the hours of beginning and ending work for each shift 
(if any) ; and : 


(d) the hours of employment of women and children 
respectively, if not employed in shifts. 


(2) A copy of the said notice shall be sent: to the inspector 
within ove itionth ‘of the cbiniiencerhent oF this Ast; or, in “the 
cage of 4 factory which staris work “after the commencement of © 
this Act, within one month of commencing work. = 


ê Act No. XE or 101. i27 


_ (3) The saig notice shall bj cutrestly maintained and kept 
ap to date, and intimation of any change therein shali be sent by 
the manager to the inspector within seven days. 


(4) Nothing in this séttion, except in so far as it relates to 
“affixing the prescribed abstracts of this Act and the rules made 
thereunder, shal] apply to any seasonal factory. - 


$7. - (1) Subject to the control of the Governor-General in 
Power to make Council, the local Government may make 
` rules.. rules tor the purpose of carrying into effect the 
provisions of this Act.” 


e e . È n 
© (2) In particular, and without prejudice to the generality of 
. the foregoing power, such rules may provide for— l 


‘(@) the inspection of factories ; 


(6) the manner in which inspectors are to exercise the 
powers conferred on them by this Act ; 


(c) the duties to be performed by certifying surgeons; 


‘ (£) the form of the certificate Prescribed by section 7; the 
grant of a duplicate in the event of loss of the original 
certificate, and the fee, if any, to be charged for such 
duplicate ; 


(e) the methods, including lime-washing, painting,. var- 


‘nishing and. washing, to be adopted in order to secure 
cleanliness and freedom from effluvia ; 


(f+) the..proportion which the number of cubic feet of 
space in any room shall bear to the number of pet- 
sons employed ‘at one time therein : i 


--(g) standards of ventilation, and the methods to be 
adopted in order to secure their observance ; 


(2) standards of latrine and urinal accommodatien ; 
. (2) standards of water-supply ; 


(7) the” parts of the ‘machinery to be kept . fenced in 
accordance with section 18, sub-section (1), ‘clause 
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` (0), Farid thé provisions to Be triadé for the protec- 


tion from danger of persons employed ` iit Satteiiding ° 
to the machinery or boilers; ° ig 


` (RB) the form of the notice prescribed by section g4, and 
the time within which and the alithotitied to whoim ` 

it shall be sent; 
(2) the torm of the register prescribed by section 35 ;" 


(wi) the abstracts of the Act and of thé rules‘sequired by 
Section 36 ; ‘ 


(n) the procedure to be followed in presenting and hear- 
ing appeals under this Act, including the appoint- 
ment and remuneration of assessors.; and 


(o) the wanner of service of notices and orders upon 
occupiers or managers of factories. 


38. ‘The Governor-General in Council may from time to 
time make rules requiring occupiers or mana- 
“gers of “factories to furnish such teturns, 
occasional or. periodical, as may in his opinion be necessary for 
the effectual carrying out of this Act. 


Returns. 


“39. (1) The power to make rules, conferred by section 37, 

except clauses (4), (/) and (m) of sub-section 

non oe abe (2) thereof, and by section 38 is subject to the 

oog condition of the rules being made after pre-. 
vious publication. 

(2) The date to be specified in accordance with clause (3) of 
section 23 of the General Clauses Act, 1897, as that: after which 
draft of rules proposed to be made under sections 37 and 38 will 
be taken.into. consideration; shall not be less than three months 
froin the date on which the draft of the proposed rules was pub- 
lished for general information 


40.. Ratles made under this Chapter shall be published in 

Coninencement rae local official Gazette or the Gazette of India, 

of rules. as the case may be, and Shall thereupon Have 
effect as if enacted in the Act. w 


. A 
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. CHAPTER VIII. 
. ° PENALTIES AND PROÇEDURE. 


Penalties." 47, If in any factory— 
(a) any person is efnployed or allowed to work contrary 
to any of the provisions of this Act ; 
(5) any of the provisions of section 9 are not complied 
e with; 
Cc) latrine or urinal accommodation in accordance with 
ethe provisions of section 13 is not provided ; 
A a supply of water for the persons employed is not 
Maintained in accordance with the provisions of 
° section 14; l 
RO. any door is constructed in contravention of section I5 ; 
H any of the provisions of section 18, sub-sections (I) 
(3) and (4), fegarding fencing and the protection 
from danger of persons employed in attending 
to the machinery or boilers are not complied with ; 
(g) any order of an inspector under section IO, section II, 
section 12, section 16. or section 18 i is not complied | 
° with ; 
(A) the register prescribed ips section 35 is not kept up to 
_ date; f 
(¢) any of the provisions of section 36 are not OPES 
with ; 
(p any AoE or return required by’ this Act or by rules 
made thereunder to be furnished is not furnished ; 
„the occupier and manager shall be jointly and severally liable lo 
„g fine, which, may extend to two hundred rupees : 


«Provided that in cases where an appeal is alluwed by section 
59,n0,-prosecution under clause (£) of this section shall be insti- 
tuted until either the time prescribed by section so for the 
r presentation of an appeal has expired or such appeal, if made, 
r-has,-been.determined. 


_ 49..¢2) Where the occupier or manager of a factory is 

: Exemption of Charged with an offence against this. Act, he 

eppi liability sha be entitled, upon complaint duiy made 

‘pin certain, cases. - aby him- to have any, othér person whom” hé 

charges as the actual offender brought before the Courteat. . the 
17 ° 
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time appointed for hearing thetcharge ; and ‘if, after the cotii- 
mission’ of the offence has been proved, the occupier or manager 
of the factory proves to the satisfaction of the Court 

(a) that he has used due diligewce to enforce the execution 

. of this Act, and 

(6) that the said other person committed the offence *in 
question without his knowled ge,consent or cpnnivance, < 
that other person shall be convicted of the offence and shal 
be liable to the like fine asifhe were the occupieor manager, 
and the occupier or manager shall be discharged from any lMabili- 
ty under this Act. ` ° 
(2) When it is made to appear to the satisfaction Of the 
m inspector at any time prior to the institution of the proceedings— 
(a) that the occupier or manager of the factory has used all 
due diligence to enforce the execution of this Act, and 
(4) by what person the offence has been committed, and 
(c) that it has been committed without the knowledge, con- 
sent or connivance of the occupier or manager, and in 
‘eontravention of his orders, . 
the inspector shall proceed against the person whom he believeg 
to be the actual offender without first proceeding against the. 
occupier or managet of the factory, and such person shal be 
liable to the like fine as if he were the occupier or manager. 


Penalties for 43, Any person who— 
certain offences. 


(a) wilfully obstructs an inspector in the exercise of any 
power under ‘Section 5, or fails to produce, on demand 
by an inspector, any registers or other documents kept 
in pursuance of this Act or the rules made thereunder, 
or conceals or prevents or attempts to prevent any 

: person employed ina factory from appearing before or 
being examined by au inspector ; 

(6) smokes, or uses a naked light, or causes or permits any 

` such light to be used, ia the immediate vicinity of any 
. inflammable material in contravention of section 17}; Of . 

(c) does or omits to do any other act prohibited or preserib- 
ed by this Act oc any ogder or rule made thereunder ; 

- shall be punishable with fine which may extend totwo hundred 
supecd. 
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-z dd4--Aty persen who knowipgly uses or attempts to use, as 
% Using falsé ter- a Certificate granted to himself under section 7 
tificate. v8 ox section 8, a certificate granted to another 
person under either of thoge sections, or who, having procured 

„such a certificate, knowingly allows it to be used, or an attempt, 
ta use it to be made, by another person, shall be puniskable with 
fine which may extend to twenty rupees. 


45. A person shall not be liable in respect of a repetition of 
ie r pengfty the same kind of offence from day to day to 
i case . 
tion of offence. j any Jarger amount of fines than the highest fine 


fixed by this Act for the offence, except— 
e 


(a) Where the repetition of the offence occurs after a pro- 
, secution has been instituted ia respect of the original offence, or 


(b) . Where the offence isone of employing or allowing to . 
be employed two or §more*persons contrary ito the provisions of 
this Act. 


46. Ifa child over the age of six years is found inside any 

Presumption as Toom or part of a factory in which room or 

s Seem ployment: part children are employed and in which 

any manufacturing process or work incidental to any mauufactu- 

ring process is being carried on, he shall, until the contrary is 
proved, be deemed to be employed in the factory. 


- 4%, (1) When an act or omission would, if a person were 
Evidence as to ‘tuder or over a certain age, be an offence puni- 
age. shable under this Act, and such person is in 
the opinion of the Court apparently under or over such age, it 
shall be on the accased to prove that such person is not under or 
over such age. 


(2). A declaration in writing by a certifying surgeon that 
he has presonally examined a person employed in a factory and 
believes him to be under or over the age set forth in such decla- 
ration shall, for the purposes of this Act, be admissible as evi- 
dence of the age of that person. 


‘48. (1) No prosecution under this Act, except a prosecution 
Cognizance **or Under section 43, Clause (6), shall be instituted 


offences. except by or with the previous sanction of the 
inspector, ° 
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(2) No Court inferior to that of a Presidenty Magistrate or 
of a Magistrate of the first class shall try any offence against this? 
Act or any tule or order thereunder, other than an offerte against 
séction 43, clause (4). ' 4 


* 49. No Court shall take cognizance of any offence against ° 
Limitation of this Act or any rule or order thereunder, unless 


prosecution. complaint thereof is made within sig months 
of the dateson which the offeuce is alleged to have been com -° 
mitted. ‘e 


—_—_—— . 


CHAPTER IX. 
SUPPLEMENTAL PROVISIONS. 


50. (1) Any person on whom an order under section 10, « 

Appeals. Section 11, section 12, section 16 orsection 18 
has been served may, within fourteen days from the date of ser- 
vice of the order, appeal against such order to the Local Govern- 
ment or to such authority as it may appoint in this behalf, who 
may confirm, modify or reverse any'such order. 

(2) Where an inspector refuses to approve asystem ofshifts 
he shall, if required by the manager of the factory, record his 
order of refusal with the reasons therefor, and the manager of 
the factory may, within fourteen days from the date of such 
order, appeal against it to the Local Government or to such 
authority as it may appoint in this behalf, who may cohfirm, 
modify or reverse any such order. 


(3) In the case of any appeal under sub-section (x) the 
appellate authority may, and if so requested by the appellant in 
the petition of appeal shall, hear the appeal with the aid of two 
assessors, one of whom shall be appointed by the said authority 
and the other by such body representing the interest of the 
industry concerned as the Local Government may in this behalf 
prescribe : , 

Previded that if no assessor is appointed by such body with: 
in the prescribed period, or if the assessor so appointed fails to 
attend at the time and place fix:d for the hearing of the appeal, 
the said authority my procead to hear the appeal without the 
aid of such assessor, or if it thinks fit, without the aid ‘of aay 
aSsesso¥, 
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5T. (TY In tespect. of anyfarea in which the hours: of the: 
° «Special! po vi- day are not.ordinarily reckoned accerding: ta: . 
colt putati arding  Jecai mean time, the times-and hours teferred. 
time. to in section 2, sub-section (g), sectior 26 gnd 
., Section 36 shall be reckoned according to the standard of time 
gidinarily observed in such area. 
(2) The Local Government may, by notification in the tocat 
e official Gazette, direct that, for any specified area and during 
aniy specified months, for the morning and evening Hours men- 
tioned in section 23, clause (6), section 94, clause (a), and section 
29, Such one of the fqllowing sets of morning and evening hours; 
as it deems suitable, ‘reckoned according to the standard of time 
ordinarily ebserved in such area, shall be sustituted, namely: ` 
five o'clock in the morning and half past six o'clock in the: 
+ evening ; 
six o'clock in the morning and half pist seven .o’clock in 
the evening. ° 
half past six o’clock in the morning and eight o’clock ip the, 
evening ; 
seven o'clock in the morning and half past eight o’clock in 
the evening. 

In computing the hours referred to in section 2B. 
eo clause (c), section 24, clause (4), section 28 and 
ment. section 32, any interval by which work is 
interrupted for half an hour or more shall be excluded, 

53: The Local Government may, subject to the control of the 
Power to declare Governor-General in Council, by special order 
parts ofa factory . 4s : : 
to be separate fac- 1M writing, direct, with respect to any factory 
tories. or class of factories, that different branches or 
departments of work carried on in the same factory shall for all 
or ‘any of the purposes of this Act be treated as if they were sépa- 
rate factories. . 
Application to 54. This Act shall apply to factories be_ 
Crown factories. longing to the Crown. ; 
55. Notwithstanding anything in section 22, sub-section 
Special provi- (1) 'any person may in the province of Burma 
meee pied be employed on Sunday for any time not éx- 
Sunday. ceeding four hours in cleaning the machinéry 
and apparatus ina factory,provided that he has not worked in 
the factory later than two o'clock in the afternoon on the previ-~ 
ous day. ° 
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-In case of any public ergergency, the Local Govern- 


` Power to txempt ment may, by an order in writing, exempt any, Ħ 


from Act "factory from: this Act to such extent and 

during suck period as it thinks fit. . 

„Exercise of 5% The Governor-General in Council 

Powers by Gover may, if he thinks fit, exercise any power which, 

Council. -. -. is by this Act .conferred upon the Local 
Government. = 


58. Nosuit, prosecution or other legal proceeding . shall lie. 

‘Protection to, against any person for anything which is in 
persons. sane 

under Act. _ good faith done or antag: to ‘be done’ under 


this Act, 
Repeal and iav 59: The Indiaa Factories Act#1881, : And- 


ings; ` the Indian Factories Act, 1891, are hereby ; Te- 
pealed : . a 

Provided that all appointments made and all cértificates 
given under the said Acts shall be deemed, to` aye been made or 
given under this Act, i 


~" SCHEDULE. I. 
` (See sections 21, 22, 30.) 
~? PART A. 
[See sections 21 (2), (3) 3 22 (3); 30.] 

Work OF AN URGENT NATURE OR SUCH AS IN THE INTERESTS 
OF EFFICIENCY IS COMMONLY PERFORMED WHILE THE MAIN 
‘MANUFACTURING PROCESS OF THE FACTORY IS DISCONTINUED, 

a (a) Work by. the supervising „taff, clerks, watchmen or 

k messengers; 

-(4) work in the machanic shop, the smithy oz foundry, the 
boiler-house. the engine room or power-house, or in 
connection with the mill-gearing, the electric driv- 
ing or lighting apparatus, mechanical or electrical 

* — lifts,-or the steam or water pipes or pumps; 

(© work on the cleaning. of walls, ceilings or other por- 
tions of. factory buildings, tanks, wells, humidi- 
fying or ventilating apparatus, : tunnels, blow-room 

. e flues or line-shaft alleys or of galleries in ginning 
factories ; 

/ (d) work by persons engaged in, oiling, examining or “re- 


oPee* pairing or in supervising or aiding in the. oiling, 


e examination or repair of any machinery or other 
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thing whats:eve¢t which is necessary for the carry- 
° e ingon of the work in a factory; "e. 
Explanation.—Periodical cleaning is not included iu 
the terms ‘(examining ” or “ repairing ;” 
(¢) work on the processesof packing, bundling or baling of 


s “finished articles or the receiving’ or déspatching 
of goods. 
PART B. i ° 
> [See section 21 (2), (3).] 


* WORK NECESSITATING CONTINUOUS PRODUCTION FOR 
TECHNICAL REASONS IN THE FOLLOWING FACTORIES, 
°% O NAMELY :— , . 
© `. Tanneries. 
«Sugar refineries. 
Breweries. 
Distilleries. 
Oil refineries. 
Oil mills. 
Cement works. 
Cloth- printing works. 
Bleaching and dyeing works. 
Carbonic acid gas works, ° 
Chemical works. 
Glass works, 
Paper mills. 
Shellac factories. 
Potteries. 
Blast furnaces, ore smelting works, ot works for the 
manufacture of iron or steel or other metals. 
PART C. 
[See section 21 (2), (3)-] . 
FACTORIES WHICH BY REASON OF IHE EXIGENCIES OR THE 
SPACIAL CIRCUMSTANCES OF THE TRADE CARRIED ON 
THEREIN REQUIRE AN UNINTERUPTED WORKING DAY, 


NAMELY :— . 
Flour mills. 
g Rice mills’? i é 
Letter-press ptinting works, 
Dairies, . 
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: Bakeries. \ , > 

Ice factories. 

The, mints. . 
Gas .works. 

Air-compressor stations. 

Water works or water-supply, pumping stations. i 





. "E SCHEDULE IL 
(See sectton:22.) s 
‘PART A. , ea 
a [See section 22 (3)s(4) hae 


. saat r) 
Work NECESSITATING CONTINUOUS PRODUCTION FoR TECHNICAL 


REASONS IN THE FOLLOWING FACTORIES, NAMELY :— 
‘Tanneries. me 
Sugar refineries. 
Breweries. 

Distilleries. 

Oil refineries. 

Cement works. 

Carbonic acid gas works. 

Chemical works. 

Glass works. 

Shellac factories. 

` Potteries. 

Blast furnaces, ore smelting works or wòrks for the 

manufacture of iron or steel or other metals. 


PART B, 
[See section 223), (A).1 
FACTORIES WHICH SUPPLY THE PUBLIC WITH ARTICLES OF 
PRIME NECESSITY WHICH MUST BE MADE OR SUPPLIED 
EVERY DAY, NAMELY i= f 
Ice factories, 
‘Dairies. 
~ Bakeries. 
Gas works. 
Air-compressor stations, . 
Water-works or water-supply. pumping statton S. 


vrama asana 
e 
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THE INDIAN CHRISTIAN MARRIAGE 
. (AMENDMENT) ACT. 


RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON 
THE 18TH SEPTEMBER, IQII. ° 


or Acrt No, XIII or ILI. 


“An Act further to amend: the Indian C hristian ¿ 
Marriage Act, 1872. 


WHEREAS it is expedient further to amend the Indian 
Christian Marriage Act, 1872 ; It.is hereby enacted as follows :— 
1. This Act may be editear the Indian 


Short title? 
Christian Marriage (Amendment) Act, 191. 


2. For section 81 of ‘the Indian Christian Marriage Act, 


Substitution of 1872, the following section shall be substituted, 
new section 81, Act 
XV of 1872. : namely :— 


“81, The Registrar General of Births, eathe and Marriages 


Certificates of andthe officers .appointed under section 56 


certain marriages 
for secretary of Shall, at the end of every quarter in each year, 
° State. delece: from the certificates of marriages for- 


warded to them, respectively, during such quarter, the certificates 
of the marriages of which the Governor-General in Council may 
desire that evidence shall be transmitted to England, and shall 
send the same certificates, signed by them respectively, to the 
Secretary of State for India.” 


ee 


COURT FEES (AMENDMENT) ACT. 


RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL ON 
THE ISTH SEPTEMBER, IQII. 
Act No. XIV oF rogrr. 
An Act further to amend the Court-fees Act, 1870. 
> WHEREAS iit is expedient further to amend the Court-fees 
Act, 1870; It is ereny enacted as follows :— 
i This Act may he called the Court-fees ponenen) Act, 


IQI. 
Short title. 9 j ` 


18 
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2. In Schedule Ti of the Gaukt-fees Act, 1879, after article I 


Amendtfent of the ew! ‘ti s 
eE NS he., following aiticle shall be inserted, 
VII of 1870. namely — 7 e ° 
YE aaa 
j WIA. Applica- When the Court] Twelve annas in” 
tion to any Civiljgrants the applica- addition to ang 
Court that records{tion and is of opi-}fee levied on the 
may be called{nion that  thelapplicagion under 
for from anotheyitransmission of|clause (4), clansee ° 
. Court. such records in=jį(ġ)or clause (@) of 
volves the use ofļarticle I of this 
the post. Schedule.” 


pa a a es 


g 
THE`MNDIAN FOREST (AMENDMENT). ACT” . 


RECKIVED THE ASSENT OF THE GOVERNOR-GENERAL ON 
THE 18TH SEPTEMBER, III. 


Act No., XV oF ‘or1. 
An Act further to amend the Indian Forest Act, 1878, 


Wuerzas it is expedient further to amend the Indian Forest 
Act, 187 8; It is hereby enacted as follows :— - 
1. This Act may be called the Indian Forest EE 
Short title. Act, 1911. 


2, In section 2 of the Indian Forest Act, 1878, in ghi daie 
Amendment pe (a) of the definition of ‘forest produce ”, after 
Te the words “ mahua flowers” the word “ mahug 


seeds” shall be: inserted. 


3. Insection 26 of the said Act, for the words “with the 
Amendment of previous sanction” the words “subject to the 
section 26, Ac j 
VII, 1878. control ” shall be substituted. 
4. In section 31 of the said Act, after the words “from time 
Amendment of to time ” the words ‘and subject to the control 


ti Act 
Vil, 1878 “of the Governor-General in Council” shall be 
inserted, ce 
Amendment of 5: In section 39 of the said Act: — 
section 39, Act i ee 
VII, 1878. . . 


e ë 
e -e Ep A 
(a) for the words “ with the previous sanction ” the words 
e «subject to the control” shall be substituted ; : 
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(3). after sab-clause (0) the Biomas proviso shall be in- 
eserted, namely :- — aS 
“ Provided that a notification directing the levy of a duty, in 
the case of timber and other forest-produce brought 
from any “place beyond the frontier of British India, - 
 \ which is not under the control of the Local Govern- 
ment, shall not ‘be issued without the previous sanc- 
.*- tion of the Governor-General in Council”; and 
“ (c) for the words “with the like sanction ” the wotds “subject 
fo the like control or sanction, respectively ” shall be 
substitute. 


Repeal of pro. 6. The proviso to section 77 ofthe said Act 
viso.to secti8n Tb . 
‘Act VIE, 1878. is aaa repealed. 





_THE BENGAL, AGRA AND ASSAM CIVIL 
S COURTS (AMENDMENT) ACT. 


RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL on 
_ THE 18TH SEPTEMBER, IQTI. 


Acr No. XVI of IQII. 


; An Act further to amend the Bengal, North-Western Provinces 
and Assam Civil Courts Act, 1887, 


_ : WHEREAS it is expedient further to amend the Bengal, 
North-Western Provinces and Assam Civil Courts Act, 1887; It 
is hereby:enacted as follows :— 


i. This Act may be called the Bengal, Agra and Assam 
-< Short-titie. - Civil Courts (Amendment) Act, Iy11 


2. In sub-section (1) of section 1 of the Bengal, North 
` Amendment- of. Western Provinces aud Assam Civil Courts 
section I (I) Act ` 
-XTT 1887- © Act,’ 1887, for the words ‘“ North-Western 


-Provinces” the word “ Agra” shall be substitued. 


Lg In sub-section (1) of section 8 of the said Act, the words 
Amendment of wt and with the previous sanction of the 


section. 8 (I), Act a j 
XII, 1887. Governor-General in Council” sare hereby 


repealed. 
“4. In section 25 ôf the said Acj, for the words “one hundred 
. Aniendinent Fe rüpeës” thie. Words © two htindred and Ay 
‘Section 25) 
XII, 1887. rupees” shall be substituted, oe 


i 
. 


IMPERIAL Acts. 
THE INDIAN AIRSHIPS AGT. 
RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL °° 
ON THE 23RD SEPTEMBER, IQII. 
ACT No. XVII or rorz. 
An Act to control the manufacture, possession, use, 
sale, import and export of airships. 


e WHEREAS it is expedient to take power to control the manu-e.* 
facture, possession, use, sale, import and export, of airships 
It is hereby enacted as follows :— x 


Short title, ex- 1. (x) This Act may be called the Indian 
tent and fon z . 
mencement. Airships Act, 191r. 2 P 


(2) Itextends to the whole of British India, including 
, British Baluchistan, the Santhal Parganas and the Parganas of e 
Spiti. ` . 
(3) It shall come into force on stich date as the Governor- 
General in Council may, by notification in the Gazette of India, 
direct in this behalf. 


2. Inthis Act, unless there is anything repugnant in the 


petitions: - subject or context,— ° 

(1) “airship” means any machine fitted with mechanical 
or other means of propulsion designed to fly or float in 
the air. without connection with the earth, and includes 
any part.of any such machine: 

(2) “export ” means taking out of British India: 

(3) “import ” means bringing into British India: and 

(4) “ prescribed” means prescribed by rules under this 
Act. 


3. (1) The Governor-General in Council, or the Local 

Beane 4 oats Government subjec to pie control of the 

rules forlicensing Governor-General in Council, may make rules 
the manufacture, : : : eae 

possession, use, Cousistent with this Act to regulate or prohibit, 

r A except under and in accordance with the con- 

ditions of a license granted as provided by 

such rules,” the manufacture, possession, use, sale, import and 

‘export of airships or-any specified class of atrships. - ° 
. . e Fs 
(2) In particular. and without ° prejudice to tHe genetality 
of the foregoing power, the Governor-General in Council or the 
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Local Government, as the. cafe may be, may make rules for all 
*or any of the following, among other matters, that i$*to say :— - 


(a) the authority by which licenses may be granted ; 


(4) the fees to be ĉharged for licenses, and the other sums 
\if any) to be paid for expenses by applicants for 
licenses; i 


° (ĉ) the manner in which applications for licenses shalb be. 
made, and the matters to be specified in ‘such appli- 
-tation ; 
(d) the forms” in which, and the conditiong subject to 
e - Which, licenses may be granted; s 


(e) the period for which licenses shall continue in force ; 


(f) the keeping by the holder of any such license of a 
* record or account in the prescribed form anything 
, done under such license, and the exhibition of such 
record or account when called upon to do so by any 
officer of Government specially empowered by any 
"such rule in this behalf; l 
(g) the production by the person holding any license of 
such license, and the production or accounting for by 
him of the airship covered by such license, when 
called upon to du so by any officer of Government 
specially empowered by any such rule in this behalf; 


(4) the prohibition, either absolutely or subject to condi- 
. tions, of the catrying in airships of all or any of the 
following things, namely :—explosives, arms, am- 
munition, carrier-birds, photographic or wireless 
telegraphic apparatus or such other things as may 
hereafter be préscribed in this behalf : and , 


(¢) the carrying of a number or other means of identifica. 
tion by airships and the registration of such number 
or means of identification, 


(3) In making any rule under this section, other*than under 
clause (4) thereof, the authority making the rule may diréct that 
a breach of it shall be punishable With imprisonment for a term 
which may extend to one month, or with fine which may extend 
to two hundred rupees, or with both. j 
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(1) Notwithstanding anything i in any rale made undet 
Power tio Goter- section 3,. the- Governor-General ån.. Counci} ° 
nor-General i . 
Council to prohi. may, by xotification in the. Gazette of India, 
oe Pras ie probibit either absolytely or subject to condi- 
for public good. tions the import or export of all orany , 
airships or any class of airships if, in his Opinions the issue of, 
such a notification is expedient in the interest of the Publie 


safety or tranquillity. 


(2) When a notification has been issued under “sub-section 

(1), the officers of sea customs shall have the same power in test 
pect of the girships specified therein, andin “respect of any vessel 
containing*any such airships, as they have for the time bång 
in respect of any article the import or export of which is prohi- 
bited or regulated by the law relating to sea customs and the 
vessel containing the same; and the enactments forethe time 
being in force relating to sea custom$ or any such article or 
vessel shall apply accordingly, . .. ~ 


; Power to- Gover: (5) @). If the Governor General i in Coun- 
nor-General in cilis ofopinion that, in the intérest of the 
Council to cancel 

or suspend licen- public safety or tranquillity, the issue of all or 
ane ae thie any of the following orders is expedient, he 


public service. may by ‘notification in the Gazette of India— 


(i) cancel or suspend all or any licenses issued under this 
Act either absolutely or subject to such conditions 
-ashe may think fit to prescribe ; 


(ii) direct that all or any airships or any specified class 
of airships shall be delivered either forthwith or with- 
in a specified time, to such ALBER as he may 
- appoint in this behalf; 


Gii} direot that all or any airships delivered to any autho- 
rity in accordance with a direction under sub-clause 
(iiy shall be at the ed aa of his A for the 
public service. : 


(2) Ot the issue of a notification under clause (ii) ot sub- 
section (1) any person in whose possession any airship ` referred 
toin such notification may be, shall forthwith, Or e within “the 
time. specified in such notification, - deliver the same: to the 
authority specified therein, ee ee ee a a 
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-. (8) -On thé issue of a nofification under clause (iii) of sub- 


è section (1)dn respect of any airship, the owner thereof shall be. 


paid such compensation as may be determined by such officer as 

the Local Government may appoint in this behalf.: 
. (4). In determining the amount of any compensation 
payable under sub-sectioy (3), such officer shall have regard to 
any rules regulating the assessment and payment of compen- 
sation which the ‘Governor-General in Council or the Lecal 
Goveroment, subj.ct to the control of the Governor General in 
Council, may make in this behalf. 


Power to make (6f (x1) The Governor-General in Council, or 
DW nce Gee the Local Government subject to she contro] 
tion, search, sei- of the Governor-General in Council, may make 
zure, detention s s ; ast 
e and removal. tules consistent with this Act authorising any 
officer— , 
(a) to enter, inspect and examine any place, carriage or 
vesselin which an airship is being manufactured, 
possessed, used, sold, imported or exported under a 
license granted under this Act, or in which he has 
reason to believe that an airship has been or is being 
$ manufactured, possessed, used, sold imported or 
exported in contravention of this Act or of any rule 
made thereunder ; 
(2) to search for airships therein ; 
(c) to seize, detain and remove any airship found therein ; 
- > and 
(d) to search any airship for explosives, arms, ammunition, 
carrier-birds, photographic or wireless telegraphic 
apparatus or such other things as may hereafter be 
prescribed inthis behalf, and to seize, detain and 
remove any such things if fourd thereon. 
(2) The provisions of the Code of Criminal Procedure, 1898, 
relating to searches under that Code shall, so far as the same are 
applicable, apply to searches by officers authorised by rules under 
this section. 
_ (7) (1) The Local Government, or any officer Specially em- 
Prohibition and powered in this behalf by the Local Government, 


regulation ofuavi- may by osderin ‘writing prohibit the navigation 
gation by airsips. 


in the order. 


of airships over such areas as may be prescribed . 
e 
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(2) Any such order may apply either gentrally to all air- 

. ships or te’airships of such classes and descriptions only as mays ° 
be specified in the order, and may prohibit themavigation of air- 

* ships over any such prescribed area either at all times or at such 
times or on such occasions only as may be specified in the order 
and either absolutely or subject tu such exceptions of conditions. 

as may be so specified. 


Penalty for cer- + f 
bain offenden, S 8. Whoever in contravention of — 


(1) a rule made under section 3, sub-section (2fẹ clause (Ah, 
carries in an airship, explosives, -fire-arnis, ammuni- 
è tign, carrier-birds, photographic or w ireless telegraphic 
Apparatus or such other things as may héreafter be 
- prescribed in this behalf, or 
(2) a notification issued under section 4, imports or e pxpöris 
an airship, or 
(3) a notification issued under section 5, sub-section (1) 
clause (i), does or abstains from doing any act, or 
(4) a notification issued under section 5, sub-section (x), 
clause (ii), faiis to deliver to the proper authority any 
airship in his possession, or 
(5) an order made under section 7, undertakes a flight in an 
airship. unless he proves that he was compelled to do 
so by reason of stress of weather or other circum- 
stances over which he had no control, 
shall be punishable with imprisonment for aterm which may 
extend to three years, or with fine, or with both. 
9. Whoever, in any case not provided for in section 8, 
hy manufactures, possesses, uses, sells, imports, or 
Penality in cases aa . E 
not provided for exports an airship in contravention of this Act 
in aectron Ss or of the conditions of a license granted there- 
under, shatl be punishable with imprisonment fora term which 
may extend to six months, or with fine which may extend to one 
chousaud rupees or with both. 


10. When a person is convicted ofan offence punishable 
Forfeitur®on under this Act or of the rules made thereunder, 
conviction; the Court before which hę is convicted may 
direct that the airship or the thitg (if aay) in respect ofwhich the 
offence has been committed, or any part of such thing, shall be 
forfeited to His Majesty. ; 
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11. Whoever abets the comfnission of an offence punishable 
"eabetments and under-this Act, or the rules made thereunder, 
attempts: o gr attempts to commit any such offence and in 
such attempt does anyact, towards the commission of the same, 

-shall be punishable as if he had committed the offence. 
eSaving for aéts ` 12° Nothing in this Act shall apply to 
qone 9y ork: the manufacture, possession, use, sale, import 

e ement officers. or export of any airship— i 
` (a) by, order of the Government; or 3 
- , (b) by any person employed under the Government in the 
exceution df this Act or toa public servant in the 
n course of his employment or duty as such. 
13. (1) The power to make rules conferred by this Act is 
e Procedurefor subject to the condition of the rules being 
making rules. made after previous publication. 

(2) All rules made under this Act shall be published in the 
Gazette of India or the local official Gazette, as the case may be, 
and shall thereupon have effect as if enacted in this Act. 

14. No suit, prosecution or other legal proceedings shall lie 

Saving tor "acts against any person for anything which is in 
e done in good fsith good faith done or intended to be done under 
under Act. this Act. 


— 


CALCUTTA IMPROVEMFNT 
(APPEALS) ACT. 


RECEIVED Tag ASSENT OF THE GOVERNOR-GENERAL 
ON THE 23RD OF SEPTEMBER ‘OIT. 
Act No. XVIII oF I911. 
An Act to modify certain provisions of the Calcutta 
Improvement Act, 1911. 

WHEREAS it is expedient to modify the provisions of the 
Calcutta Improvement Act, 1911, so as to provide in certain cases 
for an appeal to the High Court from the awards of the Tribunal 
constituted under that Act; It ig hereby enacted as follows :— 

1. This Act may be called the Calcutta 
Improvement (Appeals) Act, I9II, 

Definitions. ° 9. In this Act— 
1) « Court” means the High Court of Judicature at Fort 
William in Bengal: and ` 
19 i 


Short title. 


o 
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(2) “Tribunal” has the same meaning asin the Calcutta 
Improvement Act, r911. ; . 


e e 
Appear en 8. (1) Notwithstanding anything tontained 
awards of the Tri- in the Calcutta Improvement Act, 1911, an 
bunal. 
appeal shalllie to thg Court in anyof they 


following cases, namely ;— t . 
(a) where the decision is that of the President of „the Tri- 
: bunal sitting alone in pursuance of clause (4) of section . ` 


47 of the said Act: 
(4) where the decision is that of the Tab and a 
(i) the President of the Tribunal graatsa eertificate that 
e case is a fit one for appeal, or 

(ii) the Court grants special leave to appeal : 
Provided that the Court shall not grant such special leave 
unless the President has refused to gtant a certificate under sub- 
clause (i) and the amount in dispute is five thousand rupees or 

upwards, i 


(2) An appeal under clause (4) of sub-section (1) shall only 
lie on the following grounds, namely :— 


(i) the decision being contrary to law or to some usage | 
having the force of law; ° 

(ii) the decision haviug failed to determine some material 
issue of law or usage having the force of law; 

(iii) a substantial error or defect in the procedure provided 
by the said Act which may possibly have produced 
error or defect in the decision of the case upon the 
merits. l 

4. Subject to the provisions of section, 3, the provisions of 

Procedure in the Code of Civil Procedure, 1908, with res- 
such appeals. pect to appeals from original decrees shall, so 
far as may be, apply to appeals under this Act. 


5. The Chief Judge of the Court of Small Causes of Calcutta 
Execution of or- Shall, on application, execute any order passed 
ders of Court. by the Court og appeal as if it was a decree 
made by himself, ° 
6. An appeal under section 3 shall be deemed to be an appeal 
Period of limi. Uuder the Code of Civil Procedure, 1908, with- 
tion for such ap- in the mearfing of No, 156 of thpFirst Sche- 
Bone dule to the Indian Limitation Aet, 1ge8: . 
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COWASIJFE JPHANGIR, BARONETCY ACT. 


e e 
° RECEIVED THE ASSENT OF THE GOVERNOR-GENERAL 


ON “THE 23RD OF SEPTEMBER IQII. 
ACP No. XIX oF r911. 
An Act for setiling anannutty of Pf ty thousand rupees payable 


‘by the Secretary of State ti? Counctl of India in perpetuity and being 


of the vélueof fifteen lakhs of rupees and securities, being Promissory 
notes of the Government of India or Bonds of the Mimicipal Cor. 
poration of the City of Bombay, the Trustees of the Port of Bomba Ly 
and the T, rustees for Wee Improvement of the City of Bombay, of the 
nomenal value of fen takks of rupees and producing a further 
annual iome of about forty thousand rupees. and li Mansion 
houses and hereditaments called respectively ‘ Readymoney House EN 
and™ Fort Mansion” in the Island of Bombay, the property of Sir 
Cowasjee Jehangir, Baronet, so as lo accompany and support the titic 
and dignity of a Baronet lately conferred on him by Hts late Majesty 
King Edward VII, tò hold to hive and the heirs male of his body 
lawfully begotten and to be begotten, and for other purposes connected 
therewtth. 

Wueruas by Letters Patent of His Majesty King Edward 
VII, by the Grace of God of the United Kingdom of Great 
Britain and Ireland and of the British Dominions beyond 
the Seas, King, Defender of the Faitn, dated at Westminster on 
or about the 16th day of July in the eighth year of His Reign, 
and by Warrant under the King’s Sign Manual, His said Majesty 
made known that He, of His special Grace, certain knowledge and 
mere motion, had erected, appointed and created His trusty, and 
well beloved Sir Cowasjee Jehangir of Bombay, Kuight, to the dig- 
nity, stateand degree of a Baronet, and him, the said Sir Cowasjee 
Jehangir, for His Majesty, His heirs and successors, He did 
erect, appoint and create a Baronet of the United Kingdom of 
Great Britain and Ireland by the said Letters Patent, to hold to 
him and the heirs male of his body lawfully begotten and to 
be begotten ; " i 

and whereas the said Sir Cowasjee Jehangir is edesirous of 
settling in perpetuity such property on himself and the heirs 
male of his, body who may Succeed to the said Baronetcy as 
shall be adequate to Support the dignity of the title cen ferred 
on him and them as aforesaid ; e 
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and whereas the said Sir Cow&sjee Jehangir is seised of two 

. Mansion-touses and hereditaments both situate in the Island ® 
of Bombay called respectively “ Readymoney House ” and “ Fort 
Mansion” and has an absolute estate of inheritance therein, 
and is entitled, by an indenture made the goth day of October y 
in the year one thousand eight hundred and severfty-seven, to. 
an annuity of fifty thousand rupees payable by the Secretary 
of State in Council of India in perpetuity and being “of the ə ° 
value of fifteen lakhs of rupees and is desirous of settling the 
said annuity of fifty thousand rupees and securities, being promis- 
sory notes of the Government ot India or boMs of bhe Municipal 
Corporatigu“of the City of Bombay, the Trustees of athe Pert 
of Bombay and the Trustees for the Improvement of the City 
of Bombay, of the nominal value often lakhs of rupees and , 
producing a further annual income of about forty thousand 
rupees and the said Mansion-houses aud hereditaments, to the 
uses, upon the trusts and for the purposes hereinafter limited 
and declared, concerning the same respectively ; l 


and whereas the said Sir Cowasjee Jehangir is desirous 
that the heirs male of his body, to whom the said title and $ 
dignity of Baronet shall descend, shall, at the time of such descent 
upon them ‘respectively, take and bear the names of ‘* Cowasjee 
Jehangir” in lieu of any other name or names whatever which 
they respectively may bear at the time of such descent on them 
respectively, and he is also'desirous that the Accountant General, 
Bombay, the Collector of Bombay and the Chief Presidency 
Magistrate, Bombay, all for the time being, shall be trustees of 
the aforesid annuity, securities, Mansion-houses and heredita- 
ments, and be likewise the trustees for carrying’ into execution 
the general purposes and powers of this Act, with relation to 
the said annuity and securities and also with relation to the 
said Mansion houses and hereditaments; 


and whereas the said Sir Cowasjee Jehangir is desirous of 
settling the sdid annuity and the said securities and the «said 
Mansion-howses and hereditaments so as aforesaid agreed to 
be settled by him for the purpose of supporting the- dignity of 
‘the said Baronetcy, to the uses upor „the . trusts - and for the 
purposes hereinafter limited and declared concerning: the same 
respectively ; Br Gade a 
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and whereas it is expedient that the aforesaid purposes 
° should be effected by an Act of the Council of the*Governor . 
General for making Laws and Regulations ; 
It is hereby enacted as follows:— 
* 1. This Act maybe called the Cowasjee Jehangir Baro. 
. Shoit title. netcy Aet, IQII. 


2. “Lionel Edward Pritchard, Esquire, the Accountant 
ree neeripe of General of Bombay, Edward Bittle Sale, 
Esquire, tif Collector of Bombay, and Arthur Henry Southcote 
Aston, Esquire, the Ghief Presidency Magistrate of Bombay, 
and their su:cessors, the Accountant General of Poon DRS the 
Collector dY Bombay, and the Chief Presidency M&fistrate of 
Bombay, all for the time being, shall be and they are hereby « 
creafed 4 Corporation with perpetual succession and a common 
seal under the style and title of “The Trustees of the Sir Co- 
wasjee Jehangir Baronetcy and thesaid Lionel Edward Prit- 
chard, Esquire, Edward Little . Sale, Esquire, and Arthur 
Henry Southcote Aston, Esquire, and their said successors (here~ 
in after styled:‘ The Corporation”), skall be and they are hereby 
constituted, as such Corporation the Trustees for executing the 
powers and purposes of this Act. 

3. The heirs male of the body of Sir Cowasjee Jehangir 

Heirs of Sir Co. to whom the said title and diguity shall des- 
wasjee Jehangir to cend, pursuant to the limitations of the Patent 
take his naine. a A 5 

whereby the said dignity has been granted, 
shall take upon themselves respectively the names of “ Cowasjee 
Jehangir” in lieu and in the place of any other name or names 
whatever ; and such heirs male, severally aud successively, shall 
be called by the names of * Cowasjee Jehangir” “and by those 
names shall name, style and write themselves, respectively, upon 


all occasions whatever. ` . 


4. Immediately from and after the passing of this Act, the 
Vesting aud ap- saidaunuity of fifty thousand rupees and 
plication of income securities, being promissory notes of the 
of settled property. : x ELi 
Government of [ndia or bonds of the: Munici- 
pal Corporation of the City of Bombay, the Tiustees of the Port 
of Bombay gud the Trustees for the Improvement of the City of 
Bombay, ‘of the nominal value of ten lakhs of rupees and pro- 
ducing a furtger annual income of about forty thousand 
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rupees shail be assigued and ttansferred inte the nanie of 

the Corporation, who shall hold the Same npon the tras‘s and far® 

` the purposes hereinafter expressed concerning the same, (that is 
to says) upon trust to continue to hold the said annuity and 
securities and as regards the said securities until such time as X 
the same shall be discharged by the Secretary of State in Council ° 
of India or the Municipal Corporation ef the City of Bombay. of 

the Trustees of t:e Port of Bombay or the Trustees for the Im. 


ptévement of the City of Bombay, as the case may be, or shall be ° i 


sold by the said Trustees with the previous consent ig writing of 
the person who shall for the time being bein the enjoyment of 
the income of the said securities and on such discharge or sale to 
invest the sen to be received on such occasiop, with the like qon- 
sent of the p-rson for the time being in the enjoyment of the said 
ncome, in or on any stocks, funds, or securities of, or the prin- 
cipal and interest of which is guaranteed by,|the Government of 
the United Kingdom of Great Britain and Irland or tHe Govern- 
ment of India.; and in like manner, asofter| as the same shall 
become necessary, to alter, vary and change with like consent stich 
stocks, funds and securities for others of the Same or like nature ; 
and upon further trust from time to time to] pay and apply the 
said annuity of fifty thousand rupees and the] dividends, interest 
and annual income of the said promissory notes, bonds, stocks, 
funds and securities unto and for the benefit of the said Sir 
Cowasjee Jehangir or the person who, as hei! male of his body, 


shall for the time being have succeeded to, i 
ment of, the title of Baronet conferred by th 


` as aforesaid, notwithstanding any rule of la 


nd be in the enjoy- 
said Letters Patent 
w or equity to the 


contrary and upon failure and in default of Heirs male of the body 


of the said Sir Cowasjee Jehangir, to whoin 
dignity of Baronet may descend, upon trust 
asjee Jehangir, his executors, administrators 
ultimate remainder or reversion it shall be 1 


the same title and 
for the said Sir Cow- 
and assigns, which 


awful for the said Sir 


the said title and 


Cowasjee Jehangir, his executors, rue of the and assigns, at 
l 


any time or times, during the continuance o 
dignity of Baronet, and until there shall be 
of the body of the said Sir Cowasjee Jehang 
‘bequeath and dispose of by deed or will o 
assurances. e 


r 


5. The Corporation during the minorit 
Application of the time being entitled to 
income during 
minority. . 


of -the said Letters Patent shall pay and a] 


l 
° 


failure of heirs male 


ir, to assign, transfer, 


other assurance or 


y of any person for 


and in enjoyment of 
the said dignity of Baronet under the limitatioris 
‘ply for arid towards 

















i 
f] i 
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the maintenance, education and benefit of such Baronet, in each 


*and every year during such his minority as aforesaid\*so much 


only of the annual interest, dividends and income of the said 
Trust Funds and premises as the Corporation shall in their 


< discretion think proper, and shall from time to time invest the 


wesidue of the said annual interest, dividends and income of the 
said Trust Funds aud premises in and upon stocks, funds 
and securities of, or the principal ani interest 9f whiclf is 
guaranteed Dy, the Government of the United Kingdom of Great 
Britain and Ireland or the Government of India, and shall 
upon such Baronet’ attaining his majority pay qver, transfer 


- ang assigp to him oras he shall directand for hise absolute 


benefit the said investments aud all accumulations thereof. 


6. The Mansion-houses and other hereditaments called, 


Hansionchonses. respectively “ Readymoney House” and “ Fort 
limited to the use Mansion”, situate in the Island of Bombay, 
the time being. with their rights, members and appurtances, 
of which the said Sir Cowasjee Jehangir is seised to him and 
bis heirs, shall, by force of this Act, fromand immediately after 
the passing thereof, stand limited unto and tothe use of the 
Corporation upon the trusts hereinafter declared, that isto say, 
upon trust for the said Sir Cowasjee Jehangir for and during 
the term of his natural life and from and immediately after his 
decease upon trust for the heirs male of the body of the said Sir 
Cowasjee Jehangir who may succeed tothe title of Baronet 
conferred by the said Letters Patentas aforesaid, and upon fail- 
ure and default of heirs male of the body of the said Sir Cowas- 
jee Jehangir to whom the same title and dignity of Baronet may 
descend as aforesaid, upon trust for the said Sir Cowasjee Jehan- 
gir, his Heirs and assigns for <ver, which ultimate remainder or 
reversion it shall be lawful for the said Sir Cowasjeé Jehangir 
aud his heirs and assigns at any time or times during the con- 
tinuance of the said title and dignity of Baronet, and until there 
shall be a failure of heirs male of thebody of the said Sir 
Cowasjee Jehangir as aforesaid, to grant, convey,» devise and 
dispose of by deed or will or by any other assurance or assu- 
tatices by which such an estate in.remainder or reversion is “cap- 
able by law of being conveyed or disposed of by Parsee inhabi- 
tants of British India. ° 


$ : - il : £ 
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7. Provided’ always'that in case any per or: to whom for 
Devolution ofin- the time being the said. titlelof Basonet shall* 


terest where bene- 
ficiary refuses, ne- have descended shall, for the spaces of ‘one 
glects of disconti- whole year after he shall bylvirtue of this Act 


nues to use the f 
EA “Cowasjee become entitled to the saidi annuity of fifty s 


ehangir.” : sae 
thousand rupees and the said dividends,-inter-, 


est aud income of the said promissory notes, bonds, stocks, funds 


. . . . 1 
and securities, or to the possession or receipt | of the reñts and , 


profits of the said hereditaments, of being the) under agé shall 
for the space of one whole year after he shall jattain “the age of 
twenty-one y ears, refuse or neglect to use cha denies of “Cowasjee 
Jehangir”? als hereinbefore enacted, or in cae any such person 
having so ) Tsed those names- shall, for the spake of sixe calen@ar 


` mouths consecutively during his natural life,| discontinue so to 


tise such names, then, in any oreither of the shid cases, the estate 


‘or interest in the said trust funds and permises of the person. 


who shall so refuse or neglect.to use of halving used shall so | 


discontinue to use the said names of “ Cowasjee Jehangir” shall 


during the remainder of his respective naturdl life be suspended; 


and that, during any aid every such suspensjon, the said annuity 


of fifty thousand rupees and the interest, dividends and income 


of the said promissory notes, bonds, stocks, funds and securities, 
“and the possession and actual occupation, ard also the rents and 
- profits of. the said hereditaments, shall devoljve and belong to the 
person who world for the time being be ent itled to succeed ~to 
the said title of Baronet next after the person so refusing or 
discontinuing to use the said name or in efault of any such 


person to the person or persons who would} be entitled to same 


in case there had been’a total failure of isse male of the said 


Sir Cowasjee Jehangir. 


8. It shall be lawful for the said Sit Cowsajee Jehangir 

and for any person to whbm the srid title of ‘ 
Power to charge A A ` 

settled property Baronet shall from time tp time descend, when 
LS alte of in the actual enjoyment af the said title, and 
who shall not refuse, neglect or discontinye to 
use, for the respective periods heretubefore} in that behalf men- 
tioned, the said names of ‘ Cowasjee Jehangir” as hereinbefore 
either before cr after his jmarriage with any 
woman or women by any deed or oo i writing or writings, 
with or without power of Yevocation be by „Pim sealed ` 
and delivered in the preseuce of two br more credible wit- 
nesses (But subject and without prejudice to the annuity or 
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annuities, if any, which shail be then, subsisting and payable by 
virtue of any appdintment gnade under and in pursuance of this P 
-present power), to limit and appoint unto any woman or women 
whom’ he shall tarry for her or their life or lives, and for her or 
their jointure or jointwres in bar of dower or other legal or custo- i 
mary rights any annuity or yearly sum not exceeding the sum 
of ten thousand rupees, clear of all taxes, charges and deduc- 
‘tions whatsoever to commence and take effect immediately after. 
the decease of the person limiting or appointing the same and 
to be issuing and payable out of the said annuity of fifty thou- 
saud rupes pa the dividends, interest and arnual income of 
the said promissopy notes, bonds, stocks, funds and securities, 
and to be paid and payable by equal half-yearly payments on , 
Phe thitiieth day of June and the thirty-first dav d? December, 
the first of the said’ half-yearly payments to be made on the 
half-vearly day which shall first happen after the decease of the 
personewho shall have appointed such annuity or yearly income: 
Provided always that4n case any person on whom such title 
shall descend shal! have refused or nzglected to use the names of 
“Cowasjee Jehangir” or shall discontinue to use such names for 
six calendar months consecutively during his natural life, every 
such limitation and appointment, either previously or after wards 
made by him shall be and become inoperative and invalid, 
and no such anuuity thereby created or ‘appointed shall take 
effect or be payable, or chargeable, ou the said trust funds and 
premises, notwithstanding any such limitation or appointment. 


9. Provided always that the said annuity of fifty thousand 
Limitation to ‘pees and the interest, dividends and annual 
amount of join- income of the said promissory notes, bonds, 
pe stocks, funds and securities shall not at one 
‘and the same time be subject to the payment of more than the 
yearly sum of twenty thousand rupees for or in respect of any 
jointuie or jointures which shall be made in pursuance of the 
power hereinbefore contained, so that if by vfrtue ‘of or under 
the same power the said annuity of fifty thousand rupees and 
ru.erest, dividends and annua: iucome would, in case this pre- 
sent provision had not béen inserted, be charged at any one 
time with a greater yearly sum for jointures in the whole than 
the yearly sum of twenty thousand rupees, the yearly sum which 
shall occasion such excess or suci? part thereof as shall occasion 
the same shall during the time of such excess abate and not 
be payable. 
20 . À 
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10. The said Mansion-houses and here 


* Exclusion %f wi- 


ves from interest Mansion”, with their right 
in Mansipn-hou- appurtenances, shall not be subject to any 
right, inheritance or e&tate- whatsoever which 


. SeS: 


'ditaments called 
respectively “ ReMymoney House” and “ Fort, o 


, Members and 


tlre wife of the said Sir Cowasjee Jehangir, or ‘the wives of any of 


` the persons who shall successively become entitled thereto, may ° 


or might have or claim to have in the said MAnsion-houses and 
hereditaments under any custom or law of the 'Parsees, or other- 








wise howsoever. 


11. Save as regards the ultimate remaiggers or reversions, 
e° hereinbefore limited in trust for the said Sir 


Limitation? * of 
transfer to life of 


Cowasjee Jehangir, his heirs, executors, *adminis- 


transferor. traiors and assigns respectively, so long as the 


\ said title and dignity of Ba fonet shall endure, 
and ‘until there shall he a failure of heirs male |: ‘of the ‘body of 


the said Sir Cowasjee Jehangir, to whom the 
‘nity of Baronet might descend pursuant 10 


pn 


the Patent whereby the said dignity was granted, 


aid title and dig- 
he limitations of 
neither the 


said Cowasjee Jehangir nor any of the heirs male of his body 
in whose favour trusts are hereinbefore declared of the said an- 
nuity of fifty thousand rupees and the interest, dividends and 


annual income of the said promissory notes, bpnds, stocks, funds , 


and securities or of the said Marsion-houses [and hereditaments 
“Fort Mansion,” 
shall transfer, dispose of, alien, convey, chargelor encumber the 
said trust funds and permises or ary part ther tof, or the interest, 
dividends ard annual income thereof, or any part thereof, or the 
said Masion-houses or hereditaments, or any'| part thereof for 
than during his 
as he shall conti- 
nue to use the names of “Cowasjee Jehangir,”!nor shall any such 
person as aforesaid either alone or jointly} with any other or 
others of them òr with any. other person or prrsons whomsoever 
have any power to discontinue or bar the estates tail hereinbefore 


called respectively “ Readymoney House” and 


any greater or larger estate, interest or time 
natural life, and for such portion thereef only 


limited in trust for the heirs male of the body | 
Cowasjee Jehangir, or any estate ot interest 








said annuity of fifty thousand rupees and the* i 


of the 


said Sir 


hereby or berein 
created or deflared in trust or for the benefit /of any person or 
persons for whose benefit trusts are declared bhy this Act of the 


nterest, 


dividesds 


and annual income of the said ‘promissory nédtes, ' bonds, 


tocks, funds and securities , or of thi: 
I 
i 
l 





said 


Mansion- 
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houses, hereditaments, and the rents, and profits thereof, or 
eto prevent any stitch persoas trom succeeding to, holding or 
enjoying, receiving or taking the same premises according to 
the true intent ôf the provisions hereinbefore contaiyed, nor 
shall the same premiseseor any of them be held by any Court of 
z law or equity to have vested in any such person as 
+ afpresaid for any greąt restate or interest than during 
" his life, and only during such portion thereof as he shall 
© continue to use the names of “ Cowasjee Jehangir,’ and ewery 
attempt to make any conveyance, assignment or assurance con- 
trary to th® intention of this Act shall be, and is hereby, declared 
and enacted to be wold. 
` 
* 12, eff at anv time or times hereafter the said Si? Cowasjee 
Addition ofstoc- Jehangir or any other person or persons shal ww 
hae oig be desirous of augmenting the funds and 
property. ° securities for the time being subject to the 
trusts of this Act, and fôr that purpose and with that intent 
shall at his or her own expense transfer and deliver tothe Cor- 
poration any stocks, funds or securities of, or the principal and 
interest of which is guaranteed by, the Government of the United 
Kingdom of Great Britain and Ireland or the Government of 
India, then and as often as the same shall happenthe said Cor- 
poration may, with the previous consent of the Governor of 
` Bombay in Council, accept such stocks, funds and securities and 
the same shall thenceforth be held by the said Corpsration upon 
the same trusts as are declared bythis Act with regard to the 
said trust funds and premises or upon such of them as shall then 
be subsisting and capable of taking effect: Provided always 
that the total amount of .the promissory notes, bonds, stocks, 
funds and securities for the time being subject to the trusts of 
this Act, shail at no time exceed fifty lakhs of rupees. 


13. The said Mansion-houses called respectively “ Ready- 
Insurance of money House” and “Fort Mansion” and all 
gud applieadion of the out-buildings and offices thereof, and also 
money received all other messuages, or buildings, which may 
in respect of insu- . e : 
rance, from time to timebe added thereto, or substi- 
ted therefor, or whicb may hereafter become subjecto any of the 
trusts of this Act, shall be kept insured inthe name of the said 
Corporation, or of the persons for tle time being constituting 
the same ¢gainst loss or ddémage by fire, in such sum as the Cor« 
poration may deem adequate by, and at the expense of‘ he verson, 
Š s 
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for the time being, in the eyjoyment.of the said title of Baronet 
and in case any such person shall at Wy time °n iglect or . refuse 
to insure the same in such amount, it shail bejlawful fgr the: 
Corporatign to get the same insured, and to apply any. portion 
of the income of the funds for the time being subject to the trusts 
of this Act to that purpose, and in case the héreditaments and 
premises so insured, or any part thereof shall be destroyed or da-4 
maged, by fire, the moneys received in respect of such insurance, 
shall either beslaid out under the direction of the said Corpora- 
tion in re-building, or reinstating the hereditaments *eud pre- 
mises so destroyed, or damaged by fire, or, upog, the application’ 
of the person fpr the time being entitled to, and‘ "n the” enjoyment 
of, the said dignity of Baronet, and with the’ consent®of thé 
Gevernor of Bombay in Council, to be notified. thy a resolution of 
the Government of Bombay, may be laid out’ in ithe ‘purchase of 
other hereditaments in the Presidency of Bomljay, “suitable for 
the support of the dignity of the said title,*in |whicti:last:men- 
tioned case the hereditaments so purchased shall immediately 
from and after the completion of the purchase} thereof be and 
become subject to the uses and trusts of this Act, or such of them 
as shall then be subsisting, and capable of taking effect in the 
same manner, and to the same effect, asif such last-mentioned 
hereditaments had expressly been named, or deScribed iu section 
6. Untilsuch insurance moneys shall have bela so laid out, the 
Corporation may invest the came, or any part thereof, in axy of 
the securities specified in section 17. 


14. The said Mausion-houses and premises called res- 


Mansion-houses pectively “Readymouey Huse” and “ Fort 
and other heredi Mansion,” and all additionsithereto, aud also 
kept in repair. all other messuage and hereditaments which 
from time to time may be or become subject tothe trusts declared 
by this Act concerning the said Mansion-hoilses and premises, 
shall be kept in good repair, order and coaditibn by and at ‘the 
expense of the person for the time beimg in [the enjoyment of 
thetitle of aronet conferred by the said Lettirs Patent, and ‘in 
case any such person shall at any time neglect or refuse to keep 
the said Mansion-houses, heređitaments and p'raiises or any of 
them in such good order and condition, if shall be lawfwi*for the 


Corporation to keep or ‘ause the same to be Kept i in good orde 











